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JAMES  A.  BETTS.  WESLEY  O.  HOWARD.* 


Designated  bj  Governor  January  1, 1908. 
■toetad  January  1, 11>0& 
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Third  Department— Cont'd. 

Juriieet  qf  eAtf  JburtA  DiiltneL 

a  A.L0NZO  EELLOGa  .  JAMES  W.  HOUGHTON. 

MARTIN  h.  STOVBK  BDOAR  A.  SPE^ICEK 

CH£BT£R  a  Mclaughlin,  john  m.  eslloog. 


CHARLES  E.  PARKER  WALTER  LLOTD  SMITH. 

ALBERT  a  SEWELL.  GEORGE  F.  LYON. 

GEURIT  A.  FORBEa  BURR  MATTICE. 


Fourth  Department. 
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ALFRED  SPRING.  FRANK  H.  HISCOCK. 

JunUcea  qf  the  Hfth  Distriet. 

MILTON  H.  MERWIN."  WILLIAM  E.  SCRIPTURE. 

PARDON  a  WILLIAMS  PRANK  H.  HISGOUK 

MAURICE  L.  WRIGHT.  WILLIAM  St  ANDREW& 

PETER  a  Mclennan.        watson  h.  RooERSt* 

Junticee  of  Oie  Seventh  DiOricti 

WILLIAM  H.  ADAM&  EDWIN  A.  NASH. 

JOHN  M.  DAVT.  ADELBERT  P.  RICH. 

JAMES  W.  DUNWELL  JOHN  F.  PAREHURST, 


Justices  of  the  Eighth  LHebiel* 

HENRT  A.  CHILDa  TRUMAN  a  WHITE 

JOHN  B.  LAMBERT.  JOHN  WOODWARD. 

ALFRED  SPRINa  WARREN  R  HOOKER 

EDWARD  W.  HATCH.  DANIEL  J.  EENEFICE 

FRANE  C  LAUGHLIN.  FREDERICK  W.  EBUSE. 


a  Vacated  office  January  1,  1903, 
«  Tpnn  began  Janaary  1,  1908. 
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JAMES  M.  FITZBIHUNa  Chibp  Jdbticil 
LEWIS  J.  CONLAN.  EDWARD  F.  O'DWYER 

Februurif. 

JOHN  a  MoCABTHT.  FRANCIS  R  DELEHANTT. 

SAtfUEL  SEABUBY. 

March. 

JAMES  M.  FITZSIM0N8,  Chibv  Jl'sticb. 
EDWABD  F.  O'DWTER  THEODOBE  F.  HASCALL 

April. 

JAMES  M.  FITZSIMONS.  Chief  Jdsticb. 
SAMUEL  SEABURT.  FRANCIS  R  DELEB&NT7 

LEWIS  J.  CONLAN.  EDWARD  F.  O'DWYER 

THEODOBE  F.  HA8CALL. 

September. 

JOHN  H.  MCCARTHY.  FRANCIS  R  DELEHANTY. 

SAMUEL  8EABURY. 

October, 

JAMES  M.  FITZSIMONS,  OHiar  JwncB. 
LEWIS  J.  CONLAN.  THEODORE  F.  HASCALL. 

JOHN  H.  McCarthy.  theodobe  f.  hascalu 

FBANOIS  B.  DELEHANTY. 
Decemher. 

LEWIS  J.  CONLAN.  EDWARD  P.  O'DWYER 

SAMUEL  6BABURY. 

K  General  Term  abolished  Januarr  1. 1903,  by  Lawi  1902. 
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BUTCHER  T.  HARVIB  DRUG  OX 
(Aipr^e  Court,  Appellate  DlTiolon.  Second  Department  JaniuuT  80,  19QB.) 

1  ATTORnET— SXPLOTMBXT  BY  COHPOBATKUT  PSUnniTT— LUBUnT  FOB  OOM- 
PKNSATIOir. 

In  an  action  against  a  corporation  for  com  pen  nation,  an  attorney  te»- 
tlfled  that  the  company's  tlien  president  asked  blm  to  see  a  cntaln  stock- 
ttolder,  as  the  company  was  then  DegotlatlnK  a  sale  of  Its  entire  8«»ck, 
and  It  -was  necessary  for  hUn  (tbe  president)  to  bave  ttiat  stock,  and  that 
his  (the  attorney's)  object  was  to  purchase  the  stock  for  the  company. 
No  corporate  action  was  taken  looking  towards  the  acquisition  oC  the 
fltock.  -Held,  that  the  attorney  was  employed  by  the  president  in  tala  In- 
dividual capacity,  to  whom  be  must  look  for  compensation. 

Hlrachberg,  J.,  dissenting. 

Appeal  from  municipal  court,  borough  of  Brooklyn. 

Action  by  William  W.  Butcher  against  the  Harvie  Drug  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

Avery  F.  Cushman.  for  appellant. 
William  W.  Butcher^  pro  se. 

PER  CURIAM.  A  careful  reading  of  the  stenographer's  minutes 
forces  us  to  the  conclusion  that  this  is  one  of  that  class  of  cases 
in  which  the  proof  so  clearly  preponderates  in  favor  of  a  contrary 
result  that  it  can  be  said  with  a  reasonable  degree  of  certainty  that 
the  trial  court  lias  erred  in  its  conclusions.  Foster  v.  Bookwalter, 
152  N.  Y.  166,  46  N.  E.  299.  The  plaintiff  sued  to  recover  $50,  ai 
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the  value  of  professional  services  rendered  by  him,  as  an  attorney 
and  counselor  at  law,  in  endeavoring  to  purchase  certain  stock  in  the 
Harvie  Drug  Company,  held  by  a  Mrs.  Koch.  There  was  no  dis- 
pute as  to  the  value  of  such  services  or  their  rendition,  but  the  de- 
fense was  that  they  were  performed,  not  for  the  defendant  corpora- 
tion, but  for  Mr.  William  Harvie,  the  president  of  the  Harvie  Drug 
Company,  as  an  individual.  It  seems  to  us  that  the  evidence  fully 
sustains  this  defense,  and,  indeed,  that  the  testimony  of  Mr.  Butcher 
himself  Is  insufficient  to  make  out  employment  on  belialf  of  the 
corporation.  There  is  no  proof  or  suggesti<m  that  any  corporate 
action  was  ever  taken  looking  toward  th«  acquisition  of  Mrs.  Koch's 
stock.   Mr,  Butcher  testifies : 

"Its  then  president,  William  Harvie.  saw  me,  and  asked  me  to  see  a  Mrs. 
Kocb,  who  was  then  the  bolder  of  flfty  per  cent,  ot  the  stock  of  the  com- 
pany, as  the  company  was  then  negotiating  a  sale  of  Its  entire  stock,  and  It 
was  necessary  (or  him  to  bare  that  stock." 

It  is  true,  he  says  further  on  in  his  testimony  that  his  object  was 
to  purchase  half  the  stock  for  the  company ;  but  that  is  a  mere  con- 
clusion of  the  purpose  which  he  had  in  mind,  and  not  a  statement  of 
fact  relative  to  the  issue.  On  the  whole  case,  we  think  that  Mr. 
Butcher's  claim  is  against  Mr.  Harvie  individually,  and  not  against 
the  company  of  which  he  was  the  president. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event. 


(Bnprtfm  Onirt,  Anpellate  DItIsIod.  Secosfl  Departmeat  January  80,  lOOB.) 
1.  Cbattsl  Hostoaobs— Rbmotal  rBOH  8tats--Fraudulbkt  bimn^-Cknci- 

MAL  LUBIMTT. 

Fen.  Code^  I  S71,  pnnisbea  a  chattBl  mortgagor  vbo  vellB,  aecretea,  or 
disposes  of  the  property  "with  Intent  tibereby  to  defraud"  the  mortgagee. 

etc.  A  mortgage  provided  that.  If  the  mortgagor  removed  the  goods  from 
the  honse  where  then  located  wltiiont  the  mortgagee's  written  consent, 
the  latter  might  elect  that  the  whole  debt  should  become  due.  The  mort- 
gagor had  effected  one  removal  without  such  consent,  after  which  the 
mortgagee,  with  knowledge,  accepted  Installments  of  the  debt.  When 
in  advance  on  his  weekly  payments,  and  having  paid  one-half  of  the 
debt,  the  mortgagor  shipped  the  goods  to  North  Carolina.  When  asked 
to  make  further  payments,  he  Informed  the  mortgagee  ot  their  present 
location,  and  also  made  a  further  payment  tffeld,  that  there  was  no 
Intent  to  defraud,  so  as  to  create  a  crbninal  IIa1»IUty. 

Appeal  from  court  of  special  sessions  of  city  of  New  York. 
General  G,  Staton  was  convicted  of  fraudulently  removing  chattel 
mortgaged  goods  from  the  state,  and  appeals.  Reversed. 


Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODWARD. 
HIRSCHBERG,  and  HOOKER,  JJ, 

Alfred  C.  Cowan,  lor  appellant. 
Frederick  B.  Bailey,  for  respondent. 


HIRSCHBERG.  J.,  dissents. 


PBOPLE  V.  STATON. 
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HOOK£R,  J.  The  defendant  bought  certain  honsebold  goods  of 
the  coinmlainii^  witness  in  May,  1902,  at  the  agreed  price  of  $62, 
V^y^K  4$  in  cash  uid  promising  to  pay  $1  weekly  until  the  whole 
amount  should  be  paid.  To  secure  these  payments,  be  executed  and 
delivered  to  the  complaining  witness  a  chattel  mortgage  upon  the 
same  property.  He  was  a  married  man,  keeping  house  in  the  bor- 
o<^h  o£  Brooklyn,  to  which  place  he  had  recently  moved  from  his 
former  home  in  Gcldsboro,  state  of  North  Carolina.  For  a  period 
of  five  weeks  after  this  transaction  the  defendant  paid  $2  weekly 
upon  his  account,  and  until  the  latter  part  of  September  paid  at  about 
the  same  rate  as  called  for  in  the  agreement.  On  or  about  October 
1st  his  wife  became  ill,  and  defendant  sent  her  back  to  bis  former 
home  in  North  Carolina  for  the  benefit  of  her  health.  On  October 
27th  the  defendant  paid  $3  on  account,  and  earlv  in  NovenAer  there- 
after, finding  he  could  not  care  for  the  househofd  goods  in  Brooklyn, 
he  shipped  them  to  his  wife  in  Gcldsboro.  On  December  6tb,  being 
in  default  in  his  weekly  payments,  he  was  solicited  by  one  of  the  agents 
of  the  complaining  witness  to  resume  payment.  The  defendant  in- 
formed him  that  he  had  sent  his  goods  to  his  wife,  and  indicated 
where  she  was,  and  where  the  goods  might  be  found,  and  promised 
to  call  at  the  office  of  the  complaining  witness  and  make  further  pay- 
ments. Accordingly,  on  the  same  day  he  called  there,  again  told 
of  the  whereabouts  of  the  goods,  and  paid  $2  on  account,  which  was 
accepted.  Two  davs  later  he  was  arrested  for  a  violation  of  section 
571  of  the  Penal  Code.   That  section  provides  as  follows: 

**A  peraoD  wbo,  having  theretofore  executed  a  mortgage  of  peraonal  prop- 
erty, or  any  ln«trument  Intended  to  operate  as  such,  sells,  assigns,  exchanges., 
secretes,  or  otherwise  disposes  of  any  part  of  the  property,  npon  which  the- 
mortgage  or  other  instrument  Is  at  the  time  a  Hen,  with  Intent  thereby  to- 
defraud  the  mortgagee,  or  a  purchaser  thereof,  Is  guilty  of  a  misdemeanor." 

No  coBTicrioa  tmder  tlus  section  can  be  sustained  unless  the  act  of 
the  defendant  is  "with  intent  thereby  to  defraud."  We  are  unable 
to  discover  in  this  case  any  evidence  pointing  to  a  criminal  intent 
on  the  part  of  the  defendant.  At  the  time  of  the  removal  of  the 
goods  to  North  Carolina  the  defendant  was  in  advance  of  his  $1  a 
week  engagement,  and  had  paid  more  than  was  then  due  under  the 
contract  of  sale.  He  had  then  paid  approximately  one-half  of  the 
purchase  price.  When  asked  to  resume  payments,  he  volunteered 
the  infomation  as  to  the  location  of  the  goods,  and  immediately  com- 
plied with  the  request.  Intent  to  defraud  cannot  be  predicated  upon 
such  a  course  of  action.  The  special  sessions  seems  to  have  laid 
stress  upon  the  supposed  undertaking  in  the  mortgage  that  the  de- 
fendant would  not  remove  the  goods  from  the  house  to  which  they 
were  originally  delivered  by  the  vendor.  No  such  agreement  is  con- 
tained therein.  The  defendant  covenanted  that,  in  case  he  made  any 
attempt  to  effect  such  a  removal  without  written  consent,  the  mort- 
gagee might  elect  that  the  whde  amount  of  the  mortgage  should 
become  due,  and  sdl  the  mort^^ged  property  to  satisfy  the  debt. 
Further  than  that,  '\t  is  to  be  noticed  tlutt  the  property  was  removed 
from  the  house  where  the  defendant  lived  at  the  time  of  the  pur- 
diase  to  another  residence  in  the  same  borough,  and  that  the  ven- 
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dor's  agents  knew  of  that  removal,  which  was,  as  txr  as  appears, 
without  the  written  consent  of  the  vendor,  and  accepted  defendant's 
weekly  payments  thereafter.  The  language  of  the  mstrument,  par- 
ticularly in  the  light  of  the  course  of  dealings  between  the  parties,  fur- 
nishes no  evidetice  or  prestunption  of  a  criminal  intent  on  the  part  of 
the  defendant. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 

ordered.   All  concur. 

<79  App.  DlT.  171.) 

SMITH  at  kL  t.  LONG  ISLAND  R  00. 

(Snpreme  Cotiit,  Appellate  Division,  Second  Department  Jtmuty  8(K  1903.) 

1.  Railsoadb— Fires— ETiDBKCB—SoFriciENCY  for  Jdrt. 

Testimony  by  plaintiff  and  his  sister.  In  an  action  against  a  railroad 
for  damage  to  land  by  fire,  that  sbortly  after  a  mall  train  of  defendant 
had  passed  they  smelled  smoke,  and  went  Iwck,  and  found  a  fire  In  tbe 
right  of  way,  and  Uve  coals  lying  there,  etc,  made  a  case  fw  the  Jnty. 

Appeal  from  trial  term,  Suffolk  county. 

Action  by  William  E.  T.  Smith  and  others  against  the  Long  Is- 
land Railroad  Company.  Judgement  dismissing  complaint,  and  plain- 
tiffs appeal.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG.  JJ. 

Clarence  G.  T.  Smith  (John  R.  Reid,  on  the  brief),  for  appellants. 

William  J.  Kelly,  for  respondent 

GOODRICH,  P,  J.  The  plaintiffs  arc  owners  of  a  large  tract  of 
land  on  the  southerly  side  of  the  Long  Island  Railroad  between. 
Mastic  and  Brookhaven.  On  April  6,  1900,  a  fire  occurred,  burning 
over  a  portion  of  the  tract.  The  complaint  alleged  "that  the  defend- 
ant negligently  operated  its  engines  over  its  tracks,  and  negligently 
forced  large  quantities  of  live  coals  from  its  engines,  and  did  negli- 
gently permit  and  allow  quantities  of  dried  grass  and  leaves  to  ac- 
cumulate upon  its  tract  [sic]  and  right  of  way,  and  did  negligently  set 
fire  to  the  same  on  or  about  the  6th  day  of  April,  1900,  and  did 
negligently  permit  and  allow  said  fires  to  extend  to  plaintiffs'  lands, 
and  burned  over  about  a  thousand  acres  thereof,  destroying  the 
growing  trees  thereon,  to  their  damage  of  five  thousand  ($5/X)0)  dol- 
lars." The  defendant  denied  this  allegation,  and  the  case  came  on 
for  trial,  when,  at  the  close  of  the  plaintiffs'  evidence,  the  court  dis- 
missed the  complaint,  and  the  plaintiffs  appeal,  contending  that  the 
evidence  was  sufficient  to  require  its  submission  to  the  jury. 

There  was  evidence  that  Mr.  Smith,  one  of  the  plaintiffs,  and  his 
sister,  were  driving  in  the  vicinity  of  their  land,  and  saw  a  mail  train 
of  the  defendant  at  Mastic,  which  lies  to  the  eastward  of  the  plain- 
tiffs' land;  that  as  they  crossed  the  track  this  train  passed  by  their 
land,  going  toward  Brookhaven,  which  is  three  miles  west  of  Mastic ; 
that  they  smelled  smoke ;  that  they  went  back,  and  found  that  there 
was  a  fire  burning  between  the  railroad  and  a  fire  road  which  is  5 
or  6  rods  south  of  the  railroad ;  that  one  of  them,  Mr.  Smith,  tried 
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to  whip  out  the  fire,  but  was  unable  to  do  so;  that  the  wind  wa^ 
blowing  hard  from  the  north;  that  there  were  inflammable  bushes 
and  grasses  on  tht  railroad  right  of  way;  that  he  saw  and  fMcked  up 
cinders  and  seven  or  eight  live  coals  as  large  as  his  thumb  on  the 
railroad  right  of  way  and  about  1$  feet  from  the  track,  it  being  con- 
ceded that  the  defendant's  right  of  way  extended  27  feet  south  of  the 
center  line  between  the  rails ;  and  that  there  were  bushes  and  dried 
grass  on  this  right  of  way  near  the  place  where  the  coals  were  picked 
up.  Miss  Smith  testified  that  there  was  "fire  burning  between  the 
telegraph  pole  and  the  railroad" ;  that  there  was  no  fire  in  the  vicinity 
before  the  mail  train  passed,  and  that  the  smoke  appeared  four  or 
five  minutes  afterwards.  This  evidence  was  sufficient  to  require  the 
submission  to  the  jury  of  the  question  whether  the  fire  was  caused 
by  coals  dropped  by  the  defendant's  engine  onto  inflammable  matter 
on  its  right  of  way,  and  thence  communicated  to  the  i^aintifFs'  land. 
O'Reilly  v.  Railroad  Co.,  72  App.  Div.  228,  76  N.  Y.  Supp.  171.  The 
rule  is  well  stated  in  2  Thomp.  Neg.  §  2291,  where  it  is  said,  citing 
authorities : 

"The  negligence  of  the  railroad  company  In  commuDlcatlng  the  fire  may  be 
proved  wholly  by  cfrcnmBtantlal  evidence,  and  there  need  not  necessarily  be 
direct  proof  of  any  particular  act  or  omission  upon  which  the  law  predicates 
negligence.  ClrcnmstantlBl  evidence  raising  an  Inference  of  negligence  la  as 
good,  for  the  purpose  of  taking  the  question  to  the  Jury,  as  Is  direct  evidence; 
and  when  It  so  taken  to  them  the  Judge  cannot  properly  withdraw  It  from 
them  merely  because  he  may  suppose— usurping  their  fnoctlona— that  tbe  evl* 
doice  of  negligence  has  been  rebutted  by  evldrace  adduced  for  the  defendant 
It  Is  fW  tbe  jury  to  Judge  of  tbe  weh^t  and  snffldency  of  the  countervailing 
erldeDce.  The  discovery  of  a  Are  on  or  near  the  company's  right  ol  war 
shmtly  aftw  a  locomotive  has  passed  warrants  the  Infereuce  that  It  was  set 
by  QMrks  thrown  from  tbe  engine,  it  being  a  matter  of  common  knowledge 
that  looomotlvct  do  emit  sparks." 

It  was  error  to  dismiss  the  comfdaint,  and  tbe  judgment  should  be; 
reversed.  All  concur. 


oe  Misc.  Bep.  412.) 

TOBIN  y.  GRAF  et  al. 

OSnpreme  Court  Special  Term,  Kew  York  Ooanty.   December,  1902.) 

1  Witxa— CoKBTKpoTiOH— VALrorrr  of  Trcst. 

Testatrix  devised  certain  personalty  to  her  daughtw  if  her  husband 
died  before  testatrix,  otbervrlse  to  trustees,  to  accumulate  the  pn^ts  and 
transfer  the  estate  to  tbe  daughter  upon  husband's  death,  with  a 
provislMt  that  if  the  daughter  died  before  the  husband,  the  v^opexty 
was  to  pass  to  a  grandson,  iffeld  to  create.  If  the  busband  was  living  on 
the  death  of  ttie  testatrix,  a  valid  actlvo  trust,  which* was  not  rendered 
invalid  by  a  void  direction  for  an  accumulation,  wblch  was  not  for  the 
benefit  or  during  tbe  minority  of  an  Infant  or  Infants,  and  ther^re  on- 
lawful,  nnder  Beal  Property  Law,  |  61. 

t.  BaHB— ACOUVUUTKD  PnOVtTB. 

Where  a  devise  of  a  personal  estate  to  testatrix's  daughter  was  made 
fai  trust  and  authorized  the  accumulation  of  profits  until  death  of  tbe 
dan^ter*8  husband,  the  profits  accumulated  thereunder  belong  to  tbe 
dai^ter,  under  Laws  1806,  c.  M7,  providing  that  when.  In  conaequmce 
of  a  valid  limitation  of  an  expectant  estate,  the  rents  and  profits  are 
mdispoeed  of,  and  no  valid  direction  tor  their  accumulation  is  ^ven.  tbey 
•ban  belong  to  tbe  persons  presumptively  entitled  to  the  next  evMitual 
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Where  a  will  prorldn  for  the  accQmnliitloii  of  tbe  Income  on  a  legacy 
to  aa  iBfant  until  lie  reaches  the  age  of  25,  snch  direction  U  valid  QDtU 
be  becoonea  of  age,  afto*  which  time  be  win  be  entitled  to  the  Income. 

Action  by  Bertha  Tobin  against  Frederick  H.  Graf  and  others  to 
construe  a  will.  Judgment  rendered. 

George  P.  Breckenridge,  for  plaintiff. 
Hugo  H.  Ritterbusch,  for  defendant  trustees. 
Henry  Fried,  for  defendant  Mary  C.  Kiefer. 

Leon  Lewin,  guardian  ad  litem  for  infant  defendant  Henry  S. 


STECKLER,  J.  The  will  of  Catharine  Kiefer,  deceased,  for  a 
construction  of  which  the  action  is  brought,  contains  the  following 
provisions : 

"All  tb»  reat,  residue,  and  ronalnder  of  my  estate,  of  wbatsoever  kind,  and 
whweaoever  altuate,  I  give,  derlae,  and  bequeath  unto  my  danghtor,  Beitlia 
Tobln,  forerer,  providing  that  her  husband.  John  T.  Tobin,  shall  have  pre- 
deceased me;  but.  If  the  said  John  T.  Tobln  snrrlTe  me^  thai  and  In  that 
event  all  the  rest,  resldac,  and  remainder  of  my  estate  I  give,  devlae,  and 
bequeath  unto  Ii'rank  H.  Graf  and  Charles  Frederic  Gmntngn.  or  survivor 
of  them,  In  trust  for  my  daoghter,  Bertha  Tobln.  until  the  death  of  her  hus- 
band, John  T.  Tobln,  at  which  time  they  are  directed  to  transfer  and  convey 
nnto  her  tbo  whole  of  said  estate,  with  accumulated  profits,  forever.  If  my 
daughtor,  Bertha  Tobin,  shall  predecease  me  or  predecease  her  hnsband,  then 
and  In  that  rrmt  I  give,  devise,  and  bequeath  all  the  rest,  residua^  and  re- 
mainder of  my  eatata  unto  my  gnmdson  Hour  8.  KleCer,  tbe  child  at  my  sod 
Henry,  foraver.  The  trustees.  In  whom  I  bava  full  confldence,  bave  full 
power  to  manage,  aell,  w  Inveat  my  estate  as  tbey.  In  their  aonnd  Judgment, 
see  fit  I  farther  direct  tbe  mta.  Issues,  and  profits  be  acevmnla^  as 
capital." 

Bertha  Tobin,  the  daughter  of  the  testatrix,  survived  her  mother, 
and  Bertha's  husband,  John  T.  Tobin,  is  living.  It  was  evidently 
the  intention  of  the  testatrix  that  Bertha  Tobin  should  receive  neither 
the  principal  nor  interest  of  the  residuary  fund  until  the  death  of  her 
husband. 

The  direction  for  the  accumulation  of  income  on  the  gift  in  trust 
for  the  benefit  of  Bertha  Tobin,  not  being  for  the  benefit  and  uuring 
the  minority  of  an  infant,  is  unlawful.  Real  Property  Law,  §  51; 
Personal  Property  Law,  §  4 ;  Pray  v.  Hegeman,  92  N.  Y.  508.  So 
that,  if  the  residuary  estate  was  realty  the  trust  would  be  void,  for 
it  is  not  one  of  those  authorized  by  Real  Property  Law,  §  76;  a  trust 
in  real  estate  being  invalid  unless  brought  within  the  terms  of  the 
statute.  Hagerty  v.  Hagerty,  9  Hun,  175.  But  the  residuary  estate 
consisted  solely  of  personalty,  and  trusts  of  personal  property  are 
not,  in  respect  either  of  the  mode  or  purposes  of  their  creation, 
within  the  statute  of  uses  and  trusts  (In  re  Carpenter,  131  N.  Y. 
86,  29  N.  E.  1005 ;  Hagerty  v.  Hagerty,  supra),  and  may  be  created 
for  any  purpose  not  per  se  illegal  (Gilman  v.  Reddington,  24  N.  Y. 
9).  It  is  true  that  in  Maitland  v.  Baldwin,  70  Hun,  270,  24  N.  Y. 
Supp.  31,  the  contrary  doctrine  seems  to  be  stated;  but  that  state- 
ment is  mere  dictum,  for  it  \vas  not  necessary  in  the  disposition  of  the 
case.  A  void  direction  for  accumulation  does  not  invalidate  the  gift 
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or  bequest  of  the  principal,  which,  if  valid,  may  stand  without  the 
accumulation.  Williams  v.  Williams,  8  N.  Y.  538;  Kilpatrick  v. 
Johnson,  15  N.  Y.  322;  Barbour  v.  De  Forest,  95  N.  Y.  13;  Hascall 
V.  King,  162  N.  Y.  134,  56  N.  E.  515,  76  Am.  St.  Rep.  302.  It  seems 
to  me,  therefore,  that  if,  apart  from  the  direction  for  accumulation, 
a  valid  trust  was  created  by  the  testatrix,  it  is  the  duty  of  the  court, 
to  prevent  intestacy,  to  leave  that  trust  intact,  so  as  to  preserve  the 
general  plan  of  the  testatrix.  Kalish  v.  Kalish,  166  N.  Y.  368,  59 
N.  E.  917.  Apart  from  the  accumulation,  the  trust  had  a  legal  pur- 
pose, for  it  was  plainly  the  design  of  the  testatrix  that  Bertha  should 
receive  the  residuary  estate;  that  the  executors  should  hold  the 
property  until  the  death  of  John  T.  Tobin,  and  then  transfer  it  to 
Bertha,  if  living;  and  the  direction  to  the  trustees,  on  the  death 
of  John  T.  Tobin,  to  transfer  and  convey  the  property  to  Bertha 
(although,  even  if  the  corpus  was  realty,  the  statute  would  doubt- 
less operate  to  execute  the  use  in  the  beneficiary  in  case  of  the  fail- 
ure of  the  trustees  to  convey),  makes  the  trust  an  active  one.  Towns- 
hend  v.  Frommer,  125  N.  Y.  446,  26  N.  E.  805.  And  see  Holly  v. 
Hirsch,  135  N.  Y.  590,  32  N.  E.  709;  Reynolds  v.  Denslow,  80  Hun, 
359»  30  N.  Y.  Supp.  77.  The  trust  having  been  created  for  a  proper 
purpose,  and  the  power  of  alienation  not  having  been  unduly  sus- 
pended, it  follows  that  the  trust  is  valid. 

The  situation  is  similar  to  that  presented  in  Hascall  v.  King,  162 
N.  Y.  134,  56  N.  E.  515,  76  Am.  St.  Rep.  302,  where  the  court  said 
(page  152, 162  N.  Y.,  page  520,  56  N.  E.,  76  Am.  St.  Rep.  302) : 

"But  It  does  not  follow  tliBt  the  entire  trnit  should  be  h^  to  be  void 
because  of  tbe  direction  to  unlawfully  accumulate  a  part  of  the  Income. 
The  rale  to  that  where  there  are  two  trust  objects,  one  of  which  Is  principal-, 
and  tbe  other  alternative,  and  the  latter  only  la  rold,  the  principal  trust  may 
stand,  and  tbe  other  fall.  That  rule  is  applicable  to  this  situation,  and  should 
goreni  ft.  Ttie  primary  object  of  this  testator,  by  the  creation  of  this  trust, 
was  to  provide  an  Income  for  his  wife;  the  accumulation  tar  tbe  purpose  of 
paying  mortgages  being  Becondary.** 

So  in  this  case  the  primary  object  of  the  testatrix  was  that  her 
daughter.  Bertha,  should  receive  on  the  death  of  John  T.  Tobin  the 
residuary  estate ;  the  disposition  of  the  income  from  the  fund  being 
of  secondary  importance  in  the  design  of  the  testatrix. 

The  question  as  to  the  disposition  of  the  income  from  the  re- 
siduary fund,  the  accumulation  of  which  income  would  be  void,  re- 
mains to  be  considered.  Section  2  of  the  personal  property  law 
(Laws  1897,  c.  417),  after  providing  that  the  absolute  ownership  of 
personal  property  shall  not  be  suspended  for  more  than  two  lives  in 
beingr  states  that: 

"In  other  respects  limitations  of  future  or  contingent  Interests  In.  per8<»ial 
property,  are  subject  to  the  rules  prescribed  In  relation  to  future  estates  In 
real  property." 

The  real  property  law  (Laws  1896,  c.  547,  §  53)  provides  that: 

*^hen.  In  consequence  of  a  valid  limitation  of  an  expectant  estate,  ISiere  Is 
a  nupenslon  of  the  power  of  alienation,  or  of  tbe  ownership,  during  the  con- 
ttntMDce  of  which  the  rents  and  profits  are  nndlspoeed  of,  and  no  valid  direc- 
tion for  tbelr  accumulation  Is  glren,  such  rents  and  profits  shall  belong  to 
the  posona  presnmptlTely  entitled  to  the  next  eventual  estate." 
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The  last  provision  cited,  tlierefore,  refers  also  to  personal  prop- 
erty. Cook  V.  Lowry,  95  N.  Y.  104. 

Who  is  the  person  presumptively  entitled  to  the  next  eventual 
estate  in  this  case  ?  The  trustees  have  a  present  estate  in  the  prop- 
erty. In  case  of  the  death  of  John  T.  Tobin  before  his  wife,  the 
plaintiff,  she  will  be  entitled  to  the  fund,  while,  in  the  event  of  Bertha 
Tobin  predeceasing  her  husband,  the  property  will  go  to  Henry  S. 
Kiefer.  The  trust  was  made  primarily  for  the  benefit  of  the  plaintiff, 
and  it  seems  to  me  that,  within  the  meaning  of  the  statute,  she  is 
the  person  presumptively  entitled  to  the  next  eventual  estate. 

The  testatrix  also  directed  the  accumulation  of  income  upon  a 
legacy  given  by  her  to  her  infant  grandson,  Henry  S.  Kiefer,  until 
the  legatee  should  reach  the  age  of  25  years.  Such  direction,  as 
respects  the  time  beyond  the  minority  of  the  infant,  is  void,  but  the 
bequest  and  the  accumulation  until  the  infant  arrives  at  his  majority 
are  valid.  Kilpatrick  v.  Johnson,  supra.  Said  legatee  is  therefore 
entitled  to  the  income  earned  by  the  fund  after  his  twenty-first  birth- 
day, and,  when  he  arrives  at  tjie  age  of  25  years,  to  the  fund  as  it 
shall  exist  on  his  twenty-first  birthday.  See  I^ng  t.  Ropke,  5 
Sandf.  363. 

Submit  form  of  decision  and  decree  in  accordance  with  these  views. 
Judgment  accordingly. 

(89  MlBc.  Itep.  401.) 

OEtUIKBHANK  T.  ORUIK8HANK  et  aL 

(Supreme  Court,  Special  Term,  Sings  Oonnty.  December,  lOOB.) 

L  Wltl'— CONflTHUCTION— NaTDRE  OF  ESTATK.  ^ 

Testator  died,  leaving  a  daughter,  who  thereafter  died,  leaving  a  son, 
who  sued  for  the  construction  of  a  holographic  will  of  hla  grandfather. 
The  will  provided  for  a  life  trust  In  behalf  of  the  daughter,  and  that 
after  her  death  the  Income  should  be  used  for  the  support  of  her  sur- 
viving children  during  minority,  the  principal  to  be  paid  at  majority  to 
audi  Issue,  but  tiiat  U  no  Issue  survived,  or  It  the  issue  died  before 
"maturity,'*  the  principal  should  go  equally  to  testator's  "remaining 
children."  A  codicil  provided  for  the  amendment  of  such  bequest  by 
giving  to  Bucb  issne  the  Income  of  the  fund.  Instead  of  the  principal, 
and,  **wlth  this  end  In  view,  I  therefore  give  to  my  executors  full  power 
and  authority  to  act  as  trustees  of  said  Issue,  and  in  like  manner  as  in 
the  case  of  the  daughter."  iffeltf,  that  the  grandson  to(A  only  a  life 
interest  In  the  body  of  the  estate,  and  testator's  remaining  children  took 
the  remainder. 
1  Bamr— Vbstkd  Intkrbst. 

Where  a  wlU  gives  certain  pn^terty  to  trustees,  tbe  ln«>me  to  be  paid 
to  testator's  grandson  for  life,  with  remainder  to  testator's  children,  such 
remainder  vests  In  the  children  on  the  testator's  deatii,  and  Is  not  affecteil 
by  a  power  given  the  trustees  to  sell  any  of  the  property  upon  the  consent 
of  certain  of  the  b^eficlaries,  with  directions  to  reinvest. 

Action  by  James  H.  Cruikshank  against  Edwin  A.  Cruikshank  and 
others  to  construe  a  will.   Judgment  for  defendants. 

Russell  £.  Burke  and  William  Harison,  for  plaintiff. 
Edvrard  De  Witt,  for  the  defendant  trustees. 

J.  Bradley  Tanner,  for  defendants  Warren  Cruikshank,  Edwin  A 
Cniikshank,  and  Carrie  C.  Timpson. 
William  H.  Harris,  guardian  ad  litem  for  infant  defendant 
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MADDOX,  J.  The  will  and  codicils  under  consideration,  holo- 
^aphic  in  character,  were  prepared  with  evident  care;  and  the  will 
alone,  by  itself,  comprehensively  presents  a  complete  scheme,  is  readily 
and  without  difficulty  construed  and  interpreted,  and  testator's  plan 
and  purpose  made  plain.  It  is  with  the  second  codicil  that  question 
is  raised,  and  that  of  a  serious  nature,  since  it  involves  the  possible 
disinheriting  of  a  grandchild,  save  as  to  the  income  during  his  life 
of  a  trust  fund  of  about  $50,000.  Testator's  intention  must  be  gath- 
ered, if  possible,  after  a  careful  scrutiny  and  consideration  of  all  the 
language  employed  in  the  will  and  the  three  codicils,  as  one  instru- 
ment, and  his  purpose,  when  ascertained,  effectuated,  and  not  frus' 
trated  because  of  any  inapt  or  incomplete  expression  or  by  reason  of 
an  inadvertent  omission  in  a  provision  or  item  thereof;  and  the 
language  of  a  holographic  will  should  be  given  its  ordinary  and  popu- 
lar significance  and  meaning,  rather  than  a  technical  interpretation, 
especially  if  the  testator  be  a  layman. 

The  controversy  here  is  as  to  the  final  disposition  of  the  corpus 
of  the  trust  created  for  the  beneiit  of  the  daughter  Hattie  and  her 
issue,  by  the  fourth  item  of  testator's  will,  as  the  provisions  thereof 
are  affected  and  changed  by  the  second  and  third  sentences  of  his  sec- 
ond codicil.  By  saia  fourth  item  the  testator  gave  and  devised  cer- 
tain property  to  his — 

"Bxecntors,  In  trust,  for  the  benefit  of  my  daughter  Hattie  during  life; 

*  *  *  and  all  moneys  derived  thereby  from  rents,  dividends.  Interest,  and 
from  alt  other  sotirces,  are  to  be  paid  over  In  anarterly  payments  to  my  said 
dat^hter  Hattie,  after  all  taxes,  Insarance,  repairs,  and  other  proper  diarges. 
IncludiDg  a  commission  of  five  per  cent,  on  sums  collected  as  income  for  their 
serrlces,  have  been  deducted  and  paid.  On  the  death  of  my  said  daughter 
Hattie,  leaving  Issue,  her  surviving,  the  Income  derived  from  this  trust,  or 
to  much  of  It  as  my  executors  may  deem  proper,  is  to  be  used  for  the  suE^rt, 
education,  and  maintenance  of  such  Issue  during  minority,  and  when  that  ts 
reached  the  entire  principal  la  to  be  paid  over  to  such  Issue;  and  In  case  there 
be  no  Issue,  her  surviving,  or  the  Issue  die  before  maturity,  then,  in  eltiier 
eveot.  the  said  principal  la  to  go  to  my  remaining  children,  share  and  share 
alike." 

A  trust  provision  similar  in  every  respect  *to  the  foregoing  was  made 
in  &ivor  of  testator's  other  daughter,  Carrie,  and  her  issue,  which 
was  not  changed  by  any  of  the  codidls ;  and  the  bequnts  and  devises 
to  the  three  sons  are  ^ke  in  toior,  and  absolute  in  terms. 

By  the  second  codicil  testator,  among  other  things,  provided  as 
follows : 

"Under  section  four  of  said  will  I  have  given  to  the  Issue  of  my  daughter 
Hattie  at  her  death  the  entin  principal,  real  and  personal,  of  the  fund  bdd 
by  my  »ecnton  In  trust  tor  ha  use  and  benefit  during  her  life.  This  bequest 
I  hNeby  amend  giving  to  said  issue  tiie  Incune  ^  said  fund,  Instead  of 
the  principal;  and,  with  this  end  in  view,  I  hereby  give  to  my  executors  full 
power  and  auUiority  to  act  as  tmsteea  of  said  Issue,  and  In  uke  maimer  and 
Rspect  as  In  the  case  of  Hattie  during  her  Uffetlme.** 

It  is  plaintiff's  contention  that  the  gift  of  the  principal  of  that  trust 
to  Hattie's  issue  was  not  revoked  by  the  second  codicil,  and  that  he, 
as  the  sole  issue,  has  a  vested  remainder  therein,  subject  to  an  equi- 
table life  estate;  that  the  control  and  enjoyment  only  of  the  prin- 
dpal  are  postponed,  and  instead  thereof  that  he  takes  tbt  income 
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for  life ;  that  being  beneficially  interested  in  the  whole  of  the  income 
thereof,  and  being  entitled  to  the  remainder  of  the  whole  of  the  prin- 
cipal of  said  trust,  subject  only  to  such  beneficial  estate  for  his  life, 
and  having  released  to  himself,  as  such  remainderman,  his  beneficial 
interest  in  the  income,  by  operation  of  law  a  merger  of  the  trust  in 
the  remainder  has  resulted;  and  that  he  is  therefore  entitled  to  the 
immediate  possession  and  control  of  the  same.  I  Rev.  St.  p.  730,  §  63, 
as  amended  by  I^aws  1893,  c.  452;  Real  Property  Law  (Laws  1896, 
c  547,  §  83);  Personal  Property  Law  (Laws  1897,  c.  417,  §  3)-  On 
the  other  hand,  the  defendants  claim  a  revocation  of  the  bequest  of 
the  remainder,  and  contend  that  it  went  to  and  vested  in  the  testator's 
"remaining  children,  share  and  share  alike." 

At  the  outset,  it  is  well  to  be  mindful  that  the  law  favors  equality 
as  between  the  children  and  grandchildren  of  a  testator,  and  that 
courts  will  avoid  disinheritance  of  one  entitled  to  a  testator's  bounty, 
unless  the  intention  to  discriminate  or  to  exclude  is  clearly  shown; 
likewise,  that  a  partial  intestacy  is  not  to  be  favored,  if  by  fair  in- 
terpretation of  the  language  used  it  can  be  avoided;  again,  that  a 
gift  or  devise  couched  in  clear  and  unmistakable  language  will  not 
be  cut  down  or  be  deemed  revoked  by  a  subsequent  provision  or  clause 
not  equally  as  clear  and  as  decisive  in  terms;  and,  further,  that 
equality  as  between  his  children  and  their  issue,  save  as  limited  by 
the  provisions  of  the  second  codicil  as  to  the  gift  to  her  issue  of  the 
principal  of  the  trust  created  for  the  benefit  of  his  daughter  Hattie, 
is  well  evidenced  by  testator's  language,  as  is  also  his  intention  to 
fully  dispose  of  all  his  estate,  for  he  has  seemingly  negatived  the  pos- 
sibility of  a  partial  intestacy  in  any  event.  The  daughter  Hattie  had 
been  divorced  in  1880,  and,  having  resumed  her  maiden  name,  with 
her  only  child,  this  plaintiff,  then  about  three  years  old,  went  to  live 
in  testator's  home;  he  having  retired  frc»n  business.  The  family 
then  consisted  of  the  testator,  his  two  daughters,  Miss  Riddell,  a 
friend,  and  this  plaintiff,  and  it  so  continued  until  testator's  death, 
in  1895 ;  the  relations,  so  far  as  appears,  contintring  amicable  and  of 
an  affectionate  character.  The  daughter  Hattie  did  not  remarry, 
and  was  about  38  years  of  age  when  the  will  was  executed;  having, 
with  her  child,  then  lived  as  a  part  of  testator's  household  about  12 
yei^rs.  She  died  in  October,  1896;  and  it  is  to  be  presumed  that 
the  testator  knew  of  his  daughter  Hattie's  domestic  infelicities,  and 
her  situation  in  life,  with  one  child,  her  only  issue. 

Now,  the  construction  and  effect  of  the  provisions  of  the  fourtli 
item  of  the  will,  uninfluenced  by  any  subsequent  clause,  should  be 
first  considered.  It  must  be  conceded  that  a  valid  trust  was' thereby 
created,  with  a  life  estate  in  the  daughter,  and  a  remainder  over  to 
her  issue.  The  net  income  was  to  be  paid  to  her  quarterly,  and  on 
her  death,  leaving  issue,  the  income  was  to  be  applied,  as  the  execu- 
tors deemed  proper,  "for  the  support,  education,  and  maintenance 
of  such  issue  during  minority,  and  when  that  is  reached  the  entire 
principal  Is  to  be  paid  over  to  such  issue."  When  what  is  reached.? 
may  well  be  asked,  and  the  answer  is,  I  think,  to  be  found  in  the 
language  immediately  foUowinp^,  where  testator  provided  that,  "in 
case  there  be  no  issue,  her  surviving,  or  the  issue  (fie  before  maturity, 
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then,  in  either  event,  the  said  principal  is  to  go  to  my  remaining 
children,  share  and  share  alike."  Thus  we  have  the  word  "minority" 
used  in  limitation  of  the  term  during  which  the  income  shall  be  ap- 
plied to  the  "support,  education,  and  maintenance  of  such  issue,"  and 
then,  when  majority  is  reached, — ^when  minority  is  passed, — such  ap- 
plication of  the  net  income  shall  cease.  If  the  issue  shall  die  before 
"maturity,'* — an  inapt  expression,  indeed,  but  this  is  the  holographic 
will  of  a  layman, — the  principal  is  to  go  to  testator's  remaining  chil- 
dren; otherwise  to  "such  issue."  The  payment  over  of  the  prin- 
cipal is  deferred  until  the  time  limited  for  the  "support,  education, 
and  maintenance  of"  the  issue  shall  have  lapsed,  and  hence  the  word 
"maturity,"  as  used  here,  must  be  held  to  mean  maturity  in  law,  or 
when  such  issue  shall  have  reached  majority.  Again,  testator  con- 
templated the  other  possible  contingency,  namely,  the  default  of  issue 
on  the  part  of  his  daughter,  and  in  that  event  gave  the  principal  (the 
remainder)  to  his  "remaining  children,"  so  that,  if  for  any  reason 
such  issue  did  not  take,  then  it  would  go  to  his  remaining  children 
upon  the  termination  of  the  trust.  The  testator  tliereby  intended: 
First,  to  provide  for  the  support  of  the  daughter  Hattie  for  her  life; 
and,  secondly,  the  "support,  education,  and  maintenance"  during  mi- 
nority of  her  issue, — ^thus  providing  for  an  intermediate  life  estate, 
and  a  minority  before  distribution.  The  trust  term  was  measured  by 
the  life  of  the  daughter,  and  the  principal  thereof  made  payable  upon 
her  death  to  her  issue,  if  majority  had  been  reached ;  but  if  the  issue 
died  during  minority,  and  lUcewise  in  case  of  default  of  issuci  then 
to  his  remaining  children. 

And  now  we  reach  the  more  serious  question, — the  meaning  of  the 
codicil  provision,  and  its  effect  upon  the  ^ft  over  of  the  principal 
by  the  fourth  item  of  the  will.  Close  scrutmy  and  careful  considera- 
tion must,  as  before  stated,  be  given  to  the  language  of  the  will  and 
of  the  several  codicils,  as  one  complete  instrument,  and  the  testator's 
intention  and  purpose  ascertained  therefrom.  Ward  v.  Ward,  105 
N.  Y.  68,  II  N.  E.  373.  As  shown  by  the  second  codicil,  after  re- 
ferring to  the  gift  "to  the  issue  of  my  daughter  Hattie  at  her  death" 
of  the  entire  principal  of  the  trust  for  her  benefit,  testator  said,  "This 
bequest  I  hereby  amend  by  giving  to  said  issue  the  income  of  said 
fund,  instead  of  the  principal;  and,  with  this  end  in  view,  I  hereby 
give  to  ray  executors  full  power  and  authority  to  act  as  the  trustees 
of  said  issue  and  in  like  manner  and  respect  as  in  the  case  of  Hattie 
during  her  lifetime  ;"  and  hence  did  he  mean,  by  the  use  of  the  words 
"amend"  and  "instead  of,"  to  revoke  the  previous  gift  of  the  principal 
to  auch  issue?  By  the  tenth  item  of  his  will  he  gave  to  his  "children 
an  equal  undivided  interest  in"  his  residence,  and  by  the  third  para- 
graph of  the  fir^  codicil  he  directed  that  such  gift  "is  hereby  amend- 
ed by"  giving  to  tjie  two  daughters  "the  income  to  be  derived  there- 
by instead,"  and  also  that  the  "executors  place  said  proceeds  of  the  sale 
to  the  fund,  as  an  iiidiegral  part  thereof,  held  by  them  in  trust  for  the  use 
of  my  said  daughters,  respectively,  during  life."  How  nearly  alike  the 
two  codicil  provisions  last  quoted  are !  In  both  he  used  the  words  "in- 
come" and  'instead,"  and  in  .one  the  word  "amend,"  while  in  the  other 
"amended."  Can  it  be  urged  that  i^  the  .  last  codicil  paragraph  re- 
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ferred  to  he  did  not  revoke  the  gift  to  the  two  daughters  of  "an  equals 
undivided  interest  in"  his  residence  ?  I  think  not.  But,  to  continue, 
it  may  be  fruitful,  in  thus  seeking  his  intention,  particularly  to  call 
attention  to  other  language  in  the  codicils,  viz. :  In  the  first,  after 
referring  to  the  bequest  of  $SflCp  to  Miss  Riddell,  he  said :  "This 
bequest  is  hereby  annulled,  and  in  its  stead  I  give  and  bequeath  the 
said  sum"  in  trust,  during  her  life ;  again,  "I  hereby  annul  the  be- 
quest" to  the  children  of  nis  brother  Edward,  "and  instead  thereof  I 

g've  to  each"  $200.  In  the  second  codicil,  referring  to  the  gift  to 
eorgianna  Dyckman,  he  said,  "This  bequest  is  hereby  revoked,  and 
in  its  stead  I  give  to  her  *  *  *  one  hundred  dollars ;"  and  in  the 
third,  in  each  of  the  first  three  paragraphs,  his  language  is,  "I  here- 
by revoke  and  declare  void"  several  bequests;  and,  continuing,  he 
said  in  each,  "and  instead  thereof  I  give  and  bequeath"  other  sums 
to  the  same  beneficiaries.  Thus  we  have  the  words  "annulled," 
"annul,"  and  "amended"  used  in  the  first  codicil,  the  words  "amend" 
and  "revoked"  in  the  second,  and  the  expression  "revoke  and  de- 
clare void"  in  the  third,  while  in  all  of  the  provisions  in  which  they 
are  found  we  likewise  find  the  use  of  the  words  "instead"  or  "in  its 
stead";  and  hence  the  use  of  the  words  "instead"  and  "in  its  stead," 
in  each  of  the  instances  above  quoted,  as  well  as  in  the  paragraph  un- 
der consideration,  must  be  deemed  indicative  of  some  intention  on 
the  part  of  the  testator  in  thus  substituting  in  each  one  gift  for  an- 
other, since  the  ordinary  and  popular  definition  of  the  word  "instead" 
and  the  phrase  "in  its  stead"  is  in  the  room  of,  in  lieu  of,  in  the 
place  of.  They  are  expressions  of  substitution  of  one  thing  for  an- 
other,— of  equivalence;  and  we  find  that  in  Plank  Road  Co.  v.  Rus- 
sell, 7  N.  Y.  St.  Rep.  597  (an  action  involving  statutory  construc- 
tion), the  court  (Judge  Follett  writing)  held  that  "the  term  'instead 
oP  means  in  the  place  or  room  of,  and  the  jrfain  intent  *  *  *  was 
to  supersede";  that  the  language  used  resulted  in  a  statutory  repeal 
by  implication.  Therefore,  in  using  the  words  and  term  referred  to, 
the  testator  indicated  most  clearly  an  intention  to  change  each  of 
the  provisions  annulled,  amended,  or  revoked,  and  to  supersede  the 
substance  of  the  gift  in  each  case  by  the  substitution  of  something 
different ;  and  consequently  the  bequest  of  the  principal  of  such  trust 
to  the  issue  of  Hattie  was,  by  implication,  revoked,  for,  if  such  issue 
were  to  have  both,  there  would  be  an  inconsistency,  since  then  there 
would  be  no  substitution  of  the  one  for  the  other  and  the  use  of  the 
term  "instead  of"  would  in  that  case  be  meaningless.  In  reaching 
this  conclusion,  I  am  not  unmindful  of  the  language  of  the  bequest  to 
plaintiff  of  the  $300  by  the  fifth  item  of  the  tMrd  a)dicil,  and  the 
solicitude  therein  expressed  by  the  testator  for  plaintiff's  future.  By 
the  eleventh  paragraph  of  the  will,  "full  power  and  authority"  were 
given  to  the  executors  "to  sell  and  dispose  of  •  *  *  the  whole 
or  any  portion  of  the  real  or  personal  estate  held  by  them  in  trust 
for"  the  daughters,  upon  their  consenting,  with  directions  to  reinvest 
the  proceeds  in  bonds  and  mortgages. 

And  now,  the  will  and  codicil  speaking  as  one  instrument,  and  as 
of  the  time  of  testator's  death,  we  have  a  full  and  complete  scheme 
and  purpose  mi  the  part  of  the  testator  as  to  all  of  his  property ;  and 
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it  is  to  be  noted  that  those  who  were  to  take  on  the  termination  of 
the  trust  in  question  were  then  in  being  and  were  known.  They 
were  his  remaining  children,  and. thus  no  partial  intestacy  could  re- 
sult. The  bequest  was  ccmiplete,  but  the  control,  possession,  and  en- 
joyment of  the  corpus  of  the  trust  was  postponed  until  the  termina- 
tion of  the  trust,  out  of  which  were  carved  two  intermediate  life 
estates, — that  of  the  daughter  Hattie,  and  the  other  of  her  issue,  this 
plaintiff.  Reading  the  fourth  item  of  the  will  as  so  modified  and 
changed  by  the  codicil  provision  in  question,  there  is  nothing  indicat- 
ing an  intention  that  the  vesting  should  be  postponed,  and  futurity 
was  not  annexed  to  and  was  not  of  the  essence  of  the  gift  of  the 
principal  over.  Therefore  testator's  "remaining  children"  took  upon 
his  death  a  vested  remainder  in  fee  in  the  corpus  of  such  trust.  Roosa 
V.  Harrington,  171  N.  Y.  349,  64  N.  E.  i.  The  power  of  sale  did 
not  affect  the  vesting  of  the  estate  in  the  remaindermen.  They  took 
their  interests  subject  to  the  life  estates,  and  the  exercise  of  that 
power  of  sale  had  already  vested  in  his  remaining  children.  "When 
the  will  went  into  effect  by  the  testator's  death,  there  was  no  con- 
tingency, either  as  to  the  person  entitled  in  remainder,  or  as  to  the 
event  by  which  the  intermediate  estate  was  to  be  determined/'  Van 
Axte  v.  Fisher,  117  N.  Y.  403, 22  N.  E.  944. 

It  is  unnecessary  to  consider  the  effect  of  the  release  executed 
by  plaintiff,  and,  for  the  reasons  above  stated,  judgment  is  directed 
for  defendants. 

Judgment  for  defendants. 


(38  Misc.  Rep.  40S.) 

LEGGETT  T.  WALLER. 
(Sopreme  Court  Special  Term,  New  York  County.   December,  1902.) 

t  SUFPLKHKXTART  PROCUDIKCM— ASflBTB— tiBAT  IH  StOCK  BiCHAHOB. 

A  aeat  In  a  stodc  ezchange  is  ptftperty  which  will  pass  to  s  receiver 
of  Hie  property  ot  the  member  In  supplementary  proceedings. 
1  Saiir— Prepbhbncbb. 

Where  a  seat  In  a  stock  exchange  passing  to  a  receiver  ot  tha  member 
In  BDpiri«mentary  iffoceedlugs  Is  Incumbered  by  preferred  debts  to  other 
membefB  of  Uie  enduinge,  the  recdver  acquires  only  the  equity  In  the 
seat 

&  EuHPTiOKS— Skat  in  Stock  Exchange. 

A  seat  In  a  stock  exchange  is  not  exempt,  under  Code  CIt.  Proc.  1 13S1, 
as  working  tools  of  the  member. 

Action  by  Thomas  Leggett,  assignee,  against  Harry  T.  W.  Waller. 
Judgment  for  plaintiff.  Application  for  the  appointment  of  a  re- 
ceiver. Granted. 

Samuel  I.  Ferguson,  for  plaintiff. 

McCurdy  &  Yzrd  (Delos  McCurdy,  o£  counsel),  for  defendant. 

FITZGERALD,  J.  This  is  an  application  by  a  judgment  creditor 
for  the  appointment  of  a  receiver  of  the  property  of  his  judgment 

TL  Bee  Bankmptcy,  toL  6,  Cent  Dig.  |  202;  Exchanges,  vol.  21,  Cent 
I>Ig.  1 8;  Execatlon,  v«1.  21,  Cent  Dig.  »  62,  1100,  1178. 
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debtor,  as  disclosed  by  the  examination  of  the  latter  in  supplementary 
proceedings.  The  property  in  question  consists  ol  a  seat  in  the  Con- 
solidated Exchange,  of  the  estimated  value  of  $a/xx3,  but  against 
which  the  debtor  testifies  there  are  debts,  for  money  loaned,  now  out- 
standing. The  application  is  opposed  upon  the  three  grounds :  That 
the  examination  discloses  no  property  to  which  the  receirership  could 
attach;  that  the  seat  and  its  attendant  privileges  constitute  the  de- 
fendant's necessary  working  tools,  and,  as  such,  are  exempt  from 
judgment  creditors;  and  finally,  that  the  cases  in  which  such  ap- 
pticatijE>ns  have  been  granted  concerned  only  the  New  York  Stock 
Exchange,  the  rules  of  which  are  different  from  those  of  the  Cmisoli- 
dated  Exchange. 

So  far  as  the  judgment  cre(fitor*s  right  to  the  receivership  is  con- 
cerned, the  first  objection  is  of  no  force.  The  examination  does  dis- 
close that  the  debtor  owns  a  seat  in  the  Consolidated  Exchange, 
of  the  estimated  value  of  $2,000.  It  is  true  that  the  examination 
states  that  against  this  seat  there  are  claims  of  other  members;  and 
these  claims,  under  the  rules  of  the  association,  have  preference  over, 
and  are  to  be  paid  before,  all  other  claims.  The  debtor  docs  not  show, 
however,  the  nature  or  extent  of  these  claims,  or  disclose  the  proba- 
bility that  the  amount  thereof  is  sufficient  to  exhaust  the  fund  that 
might  be  created  by  a  disposition  of  the  seat;  and  it  may  be  that 
he  has  a  substantial  equity  therein,  to  which  the  receiver  would  be 
entitled.  Where  there  are  conflicting  claims  against  the  debtor's 
property,  the  court  cannot  try  and  determine  them,  but  should  appoint 
a  receiver  (Teller  v.  Randall,  40  Barb.  242;  Corning  v.  Tooker,  5 
How.  Prac.  16),  who  will  receive  such  title  to  the  property  as  was  in 
the  judgment  debtor,  and  subject  to  the  conditions  and  restrictions 
by  which  it  was  surrounded  in  the  latter's  hands.  The  alleged  exist- 
ence of  the  other  indefinite  claims  should  not  prevent  the  receiver- 
ship, though  it  may  subsequently  cause  that  receivership  to  be  of  no 
practical  benefit,  so  far  as  a  realization  of  assets  is  concerned. 

The  second  objection  is  made  upon  the  authority  of  Keiher  v. 
SWphcrd,  4  Civ.  Proc.  R.  274,  where  it  was  held  that  the  share  in 
the  New  York  Law  Institute,  of  the  value  of  $150,  held  by  the  judg- 
ment debtor,  a  lawyer  in  active  practice,  and  the  privilege  it  confers, 
constituted  his  necessary  working  tools  and  library,  as  a  member  of 
the  legal  profession,  and  as  such  was  exempt  from  judgment  cred- 
itors. That  case  is  not  identical  with  the  one  now  before  the  court, 
for,  though  the  constitution  of  the  law  institute,  and  the  nature  and 
extent  of  the  privilege  of  membership  therein,  were  not  in  that  case, 
and  are  not  now,  fully  set  forth  before  the  court,  for  the  purpose  of 
comparison,  it  may  be  said  that  the  share  and  its  attendant  privileges 
are  commonly  supposed  to  consist  of  the  right  to  make  use  of  the 
books  and  facilities  supplied  by  the  institute.  These  books  and  simi- 
lar facilities  constitute  the  working  tools  of  the  lawyer.  It  is  finan- 
cially and  physically  impossible  for  the  ordinary  practitioner  to  own 
and  keep  all  or  most  of  the  books  in  which  the  law  is  recorded  or 
expounded,  but  he  may  obtain  access  to  and  the  use  of  them  by  se- 
curing membership  in  an  association  which  does  posseu  them;  and, 
when  he  does,  that  memberslup  constitutes,  in  law,  his  books  or  !£• 
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brary  or  working  tools.  Such  is  the  full  extent  and  significance  of 
the  decision  referred  to,  as  is  evident  from  the  authority  upon  which 
it  is  based,  viz.,  Robinson's  Case,  3  Abb.  Prac.  466,  where  it  is*  held 
that  the  professional  books  necessary  to  a  professional  man  who 
supports  his  family,  for  the  practice  of  his  profession,  are  exempt 
from  execution,  as  a  part  of  his  family  library.  The  membership 
in  such  an  institute,  with  its  priviliges,  as  above  stated,  and  as  com- 
monly understood,  is  essentially  different,  in  1^1  nature,  from  the 
valuable  right,  license,  or  franchise  to  transact  business  in  a  special 
board  or  exchange,  with  a  limited  membership,  and  with  peculiar 
rights  and  suitable  facilities  for  the  conduct  of  such  business.  Again, 
eren  assuming  that  the  seat  in  question  constituted  the  judgment 
debtor's  working  tools,  it  would,  imder  section  1391  of  the  Code, 
be  exempt  only  to  a  sum  not  exceeding  $250  (Faxon  v.  Mason,  76 
Hun,  408,  27  N.  Y.  Supp.  1025),  whereas  the  debtor's  own  testimony 
shows  it  to  be  now  worth  dhout  $2,000. 

The  third  objection  of  the  debtor  seems  to  concede  that,  so  far  as 
seats  in  the  New  York  Stock  and  Cotton  Exchanges  are  concerned, 
they  are  subject  to  the  claims  outside,  including  judgment  creditors, 
and  receiverships  thereof  may  be  ordered ;  but  it  further  asserts  that, 
by  reason  of  the  different  rules  of  the  Consolidated  Exchange,  a- 
seat  in  the  latter  is  not  subject  to  such  claims  or  receivership.  The 
differences  between  the  rules  of  the  said  exchanges,  and  consequently 
the  differences  between  seats, or  memberships  therein,  and  the  effect 
of  these  differences  upon  the  merits  of  this  application,  are  not  pre- 
sented to  the  court.  It  has  been  held  that  a  membersliip  in  the 
New  York  Cottcm  Exchange  is  property  which  passes  to  a  receiver, 
who  may  maintain  an  action  to  compel  the  debtor  to  convey  his  seat 
to  the  member  or  to  a  member-elect,  with  whom  the  receiver  may 
negotiate  for  its  sale.  Ritterband  v.  Bag^ett,  4  Abb.  N.  C.  67 ;  Pow- 
ell V.  Waldron,  89  N.  Y.  328,  42  Am.  Rep.  301.  The  court  of  ap- 
peals, in  People  v.  Feitner,  167  N.  Y.  i,  60  N.  E.  265,  82  Am.  St. 
Rep.  698,  indicates,  at  page  6,  167  N.  Y.,  and  page  267,  60  N.  E., 
182  Am.  St.  Rep.  698,  a  difference  between  the  rules  and  regula- 
tions of  the  stock  exchange  and  those  of  the  cotton  exchange.  But 
an  examination  of  these  portions  of  the  judicial  auth(»*ities  which 
quote  the  provisions  of  the  constitution  and  by-laws  of  the  stock 
exchange  indicates  that,  so  far  as  the  nature  of  the  membership  and 
the  merits  of  this  application  are  concerned,  they  are  very  similar  to, 
and  in  many  respects  identical  with,  those  of  the  Consolidated  Ex- 
change, which  are  here  referred  to  in  opposition  to  this  motion.  And 
a  membership  in  the  former  exchange  has  frequentl^f  been  judicially 
declared  to  be  property  which  passes  to  assignees  in  bankruptcy,  is 
subject  to  the  claim  of  creditors,  and  of  which  a  receiver  may  be 
appointed.  In  re  Ketchum  (D.  C.)  i  Fed.  840;  Hyde  V.  Woods, 
94  U.  S.  523,  34  h.  £d.  264,  referring  to  membership  in  the  San 
Francisco  Stock  and  Exchange  Board;  Bank  v.  Murphy,  60  How. 
Prac.  426;  Belton  v.  Hatch,  log  N.  Y.  593,  17  N.  E.  225,  4  Am.  St. 
Rep.  495;  People  v.  Feitner,  167  N.  Y.  i,  7,  60  N.  E.  265,  82  Am. 
St.  Rep.  698.  As  a  final  answer  to  the  last  objection  of  the  judg- 
ment debtor,  we  have  in  the  case  of  Roomc  v.  Swan,  15  Civ.  Proc  R. 
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344,  an  instance  not  only  of  the  appointment  of  a  receiver  of  a  seat 
or  membership  in  the  very  exchange  of  which  the  judgment  ddbtor 
herein  is  a  member,  viz.,  the  Consolidated  Stock  and  Petroleum  Ex- 
change of  New  York,  but  also  a  statement  of  the  subsequent  pro- 
cedure to  make  that  receivership  effectual. 

For  the  above  reasons,  the  motion  for  the  appointment  of  a  re- 
ceiver should  be,  and  is  hereby,  granted.  As  the  ri^ht,  title,  and  in- 
terest of  the  receiver  is  probably  subordinate  to  the  nghts  of  the  cred- 
itors of  the  judgment  debtor  who  are  his  fellow  members  in  th« 
exchange,  and  as  the  receiver's  jurisdiction  over  the  seat  or  member- 
ship must  be  subject  to  and  exercised  in  accordance  with  the  rules 
and  regulations  of  that  exchange,  the  order  to  be  presented  should 
incorporate  the  practice  suggested  in  Bank  v.  Murphy,  6o  How.  Prac, 
426,  and  Roome  v.  Swan,  25  Civ.  Proc.  R.  344,  2  N.  Y.  Supp.  614. 
Settle  order  on  notice. 

Ordered  accordingly, 

(39  Misc.  Rep.  410.) 

RIGHTEB  T.  LUDWIG  et  aL 

(Supreme  Oonrt,  Special  Term,  New  Tork  OorntT'  December,  ISQOL) 

L  0ESCENT  OF  Realty. 

I/aw8  1896,  c.  547,  {  2ili.  provides  tbat  a  surrlTlng  father  shall  Inherit 
from  an  Intestate  wlio  dies  without  lawful  deaoendants,  unless  tbe  In- 
heritance came  to  him  on  the  part  of  his  mother,  and  she  being  then 
alive.  A  wife  died  testate,  and  left  a  husband  and  three  sons, — one  bofti 
after  her  will,  ^le  aharea  of  ber  elder  bods  never  vested  ta  tbem  abso- 
lutely under  tbe  terms  of  the  will,  because'  ot  their  death  Intestate,  un- 
married, and  without  Issue.  iHeld.  that  the  share  of  the  (ddest  son,  wtalcb 
on  his  death  passed  to  the  second  son,  did  not  on  the  lattw's  death  pass 
to  tbe  third  son,  but  to  his  surviving  father,  as  such  son  did  not  take 
directly  from  bla  mother,  but  from  bis  brothor,  and  the  mother  alao  being 
dead. 

Action  by  John  Walter  Righter  against  Edward  I.  Ludwig  and 
others  for  partition.  Judgment  for  plaintiff. 

I^uis  F.  Reed,  for  plaintiff. 

Phelps  &  East  (Charles  Henry  Phelps,  of  counsel),  for  defendant 
Ludwig. 

L.  Austin  Johnson,  for  defendants  Jeanette  Bacigalupo  and  Ange- 
line  Court. 

Chas.  Martin  Camp,  guardian  ad  litem  for  Marie  Louise  Court. 

TRUAX,  J.  In  1863  one  Achille  Ludwig  became  the  owner  of 
the  property  which  is  the  subject  of  this  action.  In  1866  he  ana 
his  wife,  Agnes,  conveyed  one  equal  undivided  half  of  said  property 
to  Paul  Jeanne,  and  later  said  Paul  Jeanne  and  Annie,  his  wife,  con- 
veyed one  equal  undivided  half  back  to  Agnes  Ludwig,  wife  of  said 
Achille.  Agnes  Ludwig  died  in  1880,  at  which  time  she  and  her 
said  husband,  Achille  Ludwig,  each  owned  an  undivided  one-half  of 
said  property.  On  her  death,  in  1880,  Agnes  Ludwig  left,  her  sur- 
viving, her  husband,  Achille  Ludwig»  and  three  sons,  Charles  Achille 

T 1.  See  Descent  and  Dlatrlbntlon,  vol.  16,  Oent  Dig.  Iff  42,  88^ 
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Ludwig',  Franklin  B.  Ludwig,  and  Edward  I.  Ludwig.  Said  Agnes 
Ludwig  died,  leaving  a  last  will  and  testament,  bearing  date  the  13th 
day  of  February,  i^i6,  which  contained  the  following  clause  in  ref- 
erence to  the  property  in  question: 

"Second.  I  glvct  derlse,  and  bequeath  my  undlTlded  half  part  of  the  house 
and  lot  situated  on  the  easterly  side  of  Sixth  aTenue,  and  at  present  known 
by  the  street  numb^  one  hundred  and  thirty-four  on  said  Sixth  avenue. 
*  *  *  unto  my  two  children,  Charles  AchlUe  lAdwiff  and  Frank  Ludwlg, 
and  to  their  heirs,  aeeutois,  admfnUtiatorB,  and  aaaicnB,  forever,  to  be  equally 
divided  betwera  tbem,  share  and  share  alike;  and  In  case  of  the  death  of 
<ltha>  of  my  said  children  dnrhig  bis  minority,  without  leaving  lawful  issue 
hhn  surrlTlng,  I  give,  devise,  and  bequeath  the  share  or  part  of  the  child  so 
dylnff  to  the  survived  of  them,  and  to  his  heirs,  executors,  administrators,  and 
assigns,  forev^;  and  in  case  of  the  death  of  both  of  my  said  children  during 
tbtir  respective  minority,  without  either  of  them  leaving  lawful  Issue  him 
BurTiving,  then  and  hi  such  case  I  give^  devise,  and  bequeath  the  shares  of 
both  of  my  said  cblldrem  to  my  husband,  Achllle  Ludwlg,  his  helm  and  as- 
signs, forever." 

The  defendant  Edward  I.  Ludwig  was  bom  after  the  execution  of 
said  last  will  and  testament  oi  said  Agnes  Ludwig,  and  before  the 
death  of  either  Charles  Achille  Ludwig  or  Franklin  B.  Ludwig.  The 
said  last  will  and  testament  of  said  Agnes  Ludwig  was  duly  admitted 
to  probate  on  the  3d  day  of  October,  1880.  Charles  Achille  Ludwig 
died  intestate,  unmarried,  and  without  lawful  issue  on  the  6th  day 
of  December,  1886.  Franklin  B.  Ludwig  died  in  1895,  intestate,  un- 
married, and  without  lawful  issue.  Achille  Ludwig  d^ed  on  the  23d 
day  of  December,  1901,  leaving  a  last  will  and  testament,  dated  Sep- 
tember 20,  1901,  which  said  last  will  and  testament  has  been  duly 
admitted  to  probate,  and  by  which  last  will  and  testament  he  gave, 
devised,  and  bequeathed  all  his  interest  in  the  property  in  question 
to  the  defendant  Marie  Louise  Court,  subject,  however,  to  the  use 
of  the  mother  of  the  said  Marie  Louise  Court,  Angeline  Court,  of 
such  interest  in  the  said  property  until  said  Marie  Louise  Court 
should  reach  the  age  of  30  years.  The  will  also  provided  that,  if 
the  said  Angeline  Court  should  die  before  the  said  Marie  Louise 
Court  should  reach  the  age  of  30  years,  the  said  Marie  Louise  Court 
should  come  into  immediate  possession  and  title  of  said  property. 
By  the  said  will  the -said  Achille  Ludwig  appointed  the  defendant 
Angeline  Court  executor,  and  gave  her  mil  power  and  authority  to 
sell  and  convey  his  said  real  estate.  The  saici  Marie  Louise  Court  is 
now  of  the  age  of  17  years.  On  the  nth  day  of  December,  1899,  the 
said  Achille  Ludwig  mortgaged  his  interest  in  said  property  to  the 
defendant  Bacigalupo,  and  on  the  29th  day  of  March,  1901,  the  said 
Achille  Ludwig  further  mortgaged  his  prc^erty  to  the  defendant 
Angeline  Court,  both  of  which  mortgages  are  still  in  full  force  and 
effect.  On  the  3d  day  of  March,  1902,  by  deed  dated  on  that  day, 
said  Angeline  Court*  as  executrix  of  Achille  Ludwig,  deceased,  con- 
veyed to  the  plaintiff  herein  all  the  right,  title,  and  interest  of  the 
said  Achille  Ludwig,  deceased,  in  said  property  hereinbefore  men- 
tioned. The  defendants  Cordes  and  Sparrow  are  tenants  in  said 
property  under  leases  which  terminate  on  the  ist  day  of  May,  1903. 

I  decide  that  John  Walter  Righter,  the  plaintiff  herein,  is  now 
seised  in  his  own  right,  in  fee  simple,  as  tenant  in  Gommon,  in, 
S(»N.T.B.-^ 
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and  to  seven-twelfths  oi  the  premises  mentioned  and  described  in 
the  complaint,  subject  to  the  said  mortgage  {o  the  defendant  Baci- 
galupo  and  interest  thereon,  and  subject  to  the  said  mortgage  to 
the  defendant  Angeline  Court  and  interest  thereon ;  that  the  defend- 
ant Edward  I.  Ludwig  is  seised  in  his  own  right,  in  fee  simple,  as 
tenant  in  common,  of,  in,  and  to  five-twelfths  of  said  i»*emises,  sub- 
ject to  the  right  of  dower  of  his  wife,  the  defendant  Julia  A.  Ludwig ; 
that  the  defendant  Jeanette  H.  Bacigalupo  has  a  lien  on  the  interest 
or  share  of  the  plaintiff  in  the  sum  of  $i,ooo,  with  interest  thereon ; 
tjiat  the  defendant  Angeline  Court  has  a  lien  on  the  interest  or  share 
of  the  plaintiff  in  the  sum  of  $3,000,  with  interest  thereon ;  that  the 
defendant  Julia  A.  Ludwig  has  an  inchoate  right  oi  dower  in  the 
five-twelfths  interest  of  the  defendant  Edward  I.  Ludwig;  that  the 
defendants  John  O.  Cordes  and  Jacob  Sparrow  are  tenants  in  said 
property  under  leases  which  terminate  on  May  i,  1903;  that  the 
premises  hereinabove  mentioned  is  the  only  real  estate  owned  in  com- 
mon by  the  parties  to  this  action ;  that  there  are  no  liens  or  incum- 
brances on  the  premises,  or  any  part  thereof,  except  as  above  men- 
tioned ;  and  that  the  premises  are  so  situated  as  to  be  incapable  of 
actual  partition ;  and  I  order  judgment  accorctini^y,  with  costs  of  this 
action. 

The  grounds  of  this  decision  are  as  follows: 

Section  284  of  the  real  property  law  provides  that : 

"If  tbe  Intestate  die  without  lawful  descendai^,  and  leave  a  fattiw,  th« 
berltADce  shall  go  to  such  father,  uolesa  tbe  loherltance  came  to  the  Intestate 
OD  the  part  of  bis  mother,  and  she  he  living;  If  cOie  be  dead,  the  Inheritance 
descending  on  ber  part  shall  go  to  the  tether  f«-  life,  and  tbe  renrer>toB  to  (Be 
l»rotfa«v  and  staten  ctf  tbe  intestate  and  their  deaeendan^  aoeardbig  to  Hbe 
law  of  Inheritance  hy  collat»al  relatives  hereafter  provided." 

On  the  death  of  Charles  Achille  Ludwig,  Achille  Ludwig  owned 
one-half  of  said  property  in  fee,  and  held  an  interest  for  life  in  a 
portion  of  the  rest  of  the  property.  Franklin  B.  Ludwig  owned  cme- 
sixth  in  fee,  which  came  to  him  from  said  Agnes  Ludwig,  and  Franik- 
Hn  B.  Ludwig  also  burned  one-twelfth  in  fee,  which  descended  to  him 
from  said  Charles  Achille  Ludwig.  Edward  I.  Ludwig  owned  one- 
sixth  in  fee,  which  came  to  him  from  said  Agnes  Ludwig,  and  he 
also  owned  one-twelfth  in  fee,  which  came  to  him  from  Charles 
Achille  Ludwig.  On  the  death  of  Franklin  B.  Ludwig,  the  one-sixth 
which  he  had  received  from  his  mother,  Agnes  Ludwig,  descended 
to  the  sole  surviving  brother,  the  said  Edward  1.  Ludwig.  The  one- 
twelfth  which  he  received  from  his  brother  Charles  Achille  Ludwig 
descended  to  his  father,  Achille  Ludwig.  This  one-twelfth  came  to 
said  Franklin  B.  Ludwig  under  section  284  of  the  real  property  law, 
and  would  not  go  to  the  defendant  Edward  I.  Ludwig  unless  it  came 
to  the  said  Franklin  B.  Ludwig  "on  the  part  of  his  mother  and  she 
be  living."  I  have  not  been  able  to  find  a  case  exactly  like  the  pres- 
ent, but  a  similar  point  was  considered  in  the  court  of  a|^)eals  in 
Wheeler  v.  Clutterbuck,  52  N.  Y.  67.  The  facts  in  that  case  were 
that  one  Richard  Tighe  died  intestate,  seised  of  certain  real  estate, 
and  leaving  a  widow  and  two  children,  Patrick  and  Letitia.  The 
widow  remarried,  and  by  the  second  marriage  had  one  son,  William. 
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Letitia  then  died  intestate,  without  descendants,  and  thereafter  Pat- 
rick also  died  intestate,  without  descendants,  leaving  his  mother  and 
his  half-lM-other,  William,  aHve.  It  was  held  that,  as  to  the  undivided 
one-half  of  the  land  which  came  to  Patrick  by  descent  ffoan  his 
bther,  William,  the  half-brother,  was  excluded  from  inherituog,  be- 
cause he  was  not  of  the  blood  of  the  father  of  Patrick,  and  that 
the  mother  took  the  inheritance  in  fee ;  that  as  to  the  other  undivided 
ooe-balf,  which  came  to  Patri^  by  descent  from  IfCtitia,  stifoject  to 
the  life  estate  of  the  mother,  William  took  the  inheritance  subject 
to  such  life  estate,  he  having  been  bom  of  the  same  mother,  and  thus 
being  of  the  blood  of  Letitia.  The  court  said  that  section  15  of  the 
statute  (i  Rev.  St.  p.  753)  concerning  descents,  which  provides  that 
in  case  an  inheritance  came  to  an  intestate  by  descent,  devise,  or  gift 
of  one  of  his  ancest(M's,  all  those  not  of  the  blood  of  such  ancestor 
shafl  be  exchtded  from  such  inheritance,  refers  to  the  immediate  an- 
cestor from  whom  the  intestate  received  the  inheritance,  not  a  re- 
mote ancestor  who  was  the  original  source  of  tttle,  and  that  the  term 
"ancestor,"  when  used  with  reference  to  the  descent  of  real  prop- 
erty, embraces  collaterals  as  weTI  as  lineals  through  whom  an  in- 
heritance is  derived.  Following  this  ruling,  Charles  AchiTle  Ludwig,. 
and  not  Agnes  Ludwig,  was  the  ancestor  from  whom  Franklin  6. 
Ludwig  received  one-twelfth  of  the  estate,  and  this  one-twelfth  so 
rcceired  went  to  Achille  Ludwig.  In  Valentme  v.  Wetherill,  31  Barb. 
655,  the  comt  said,  in  interpreting  the  same  statute,  "The  statute 
looks  only  at  the  last  possession  of  the  inheritance,  and  does  not 
refer  to  the  original  source  of  title."  To  like  effect  are  Hyatt  v> 
Pugsley^  23  Barb.  300;  Adams  v.  Anderson,  23  Misc.  Rep^  705,  55 
N.  Y.  Sttpp.  141 ;  Emanvel  r.  Emiis,  48  N.  Y.  Super.  Ct  43a 
Jttdgment  accordingly. 


m  Mtoe.  Bep.  42a) 

RANGER  V.  TBAZ«BCA17N  et  al. 
AvrcwB  Osoit  Sptdal  TUm,  Kmw  York  Oonnty.  Dcconber,  IMS.) 

L  Action  on  Note— Un>iacx.oaBP  Pbtkoitaih 

Plaintiff  saed  od  bebalf  ot  certain  bondholders  under  a  railroad  mort- 
gfige,  alleging  that  on  forecloaore  and  Bale  a  third  person  bid  In  the 
prop^ty  tor  a  firm  whose  obligations  were  assumed  by  the  dofendaats: 
that  the  mastor,  mder  the  terms  of  tiie  sale,  retained  a  Hen  on  the  prop- 
Mtj  BoM  to  Becnre  the  notes  given  In  part  payment  of  snch  propwtj; 
that,  tbeiy  not  twine  P^l^  the  coort  ordered  aaotber  Mte;  that  the  pro- 
ceeds of  ancta  sale  aatlBfled  the  pajments  ordtred  by  Uie  decree;  that 
the  firm  tbr  whom  the  property  was  orglnally  bid  In  at  mortgage  sale 
thereafter  took  the  proper^,  paying  all  the  expenses;  and  that  the  master, 
not  knowing  that  the  third  person  who  bid  In  the  property  was  the  agent 
of  Bocb  Ann,  sued  him  on  tbe  notes  wlthont  result  Held  to  atate  a  good 
cause  of  action  as  against  the  defendants  as  nndlsdoied  ^InclpaliL 
1  Elbction  or  Rbuediks—Action  aqaI&bt  Aosnt. 

That  the  holder  of  notes  sued  the  maker  thereof  at  a  time  when  It  was 
not  disclosed  that  be  was  the  Agent  of  a  third  party  Is  not  an  election 
Xrj  the  jrialDttff  to  rriease  the  nndlsclosed  principals,  so  as  to  render  the 
judgment  obtained  against  the  agent  a  release  ot  the  principals. 

Action  by  Solomon  Ranger,  suing  on  his  own  behalf  and  on  behalf 
of  other  bondholders  of  t^he  Tennessee  Central  Railroad  Company 


Digiitzed  by 


20 


SO  NBIW  YORK  StIPPLBUBNT 
and  114  H«w  York  Stat*  Raporter 


(Sup.  a. 


against  Ernst  Thalmann  and  Richard  Limburfcr,  to  recover  a  balance 
remaining  unpaid  of  a  bid  by  one  C.  O.  Goouiey,  as  agent  of  defend- 
ants, on  a  foreclosure  sale.    Demurrer  to  complaint  overruled. 

Arthur  C  Palmer,  for  plaintiff. 

Underwood,  Van  Vorst,  Rosen  &  Hoyt,  for  defendants. 

WRIGHT,  J.  The  mortgage  was  made  by  the  railroad  company 
to  secure  an  issue  of  $250,000  in  bonds.  On  the  sale  by  the  master 
an  chancery,  Godfrey  bid  in  the  property  ior  $20,000,  and  paid  thereon 
^,000'cash,  and  gave  his  individual  notes  for  the  balance.  The  master 
retained  an  express  Hen  on  the  property  to  secure  the  payment  of  the 
notes.  This  sale  was  confirmed  by  the  court.  The  notes  not  being 
paid,  another  sale  was  decreed,  upon  which  $6,025  were  realized, 
-which  sale  was  duly  confirmed.  The  amount  realized  on  these  sales 
-was  suflicient  for  the  payments  directed  by  the  decree,  so  that  the  txHid- 
holders  are  entitled  to  the  surplus.  An  action  was  brought  by  the 
master  against  Godfrey  upon  his  promissory  notes ;  judgment  was  ob- 
tained for  the  balance  due ;  execution  issued,  and  was  returned  unsatis- 
fied. When  this  case  was  before  the  appellate  division  on  a  demurrer 
to  the  original  complaint  (65  App.  Div.  5,  73  N.  Y.  Supp.  451),  Judge 
Ingraham,  in  his  opinion,  said: 

'*The  only  allegations  connectinff  these  defendanta  wltb  the  transaction  to 
that  they  directed  Godfrey  to  purchase  the  property  In  their  behalf  as  their 
agent;  that  such  purchase  was  made  by  Godfrey  pursuant  to  sudi  ingtnic- 
tions;  •  •  •  that  during  all  the  proceedings  bad  In  said  action  ondw  the 
bid  made  by  Godfrey,  Including  the  final  decree  confirming  tlie  ml^  tin  said 
Oodfr^  was  the  agent  of  said  firm,  and  acted  on  their  Iwhalf.  •  *  *  It 
Is  not  allied  that  the  defendants  paid  the  considention,  or  era  beeamo  the 
owners  of  the  j}ropeetj.  No  trust  resulted  la  their  Cavor,  nor  does  it  appear 
that  the  defendants  would  have  been  entitled  to  the  property  as  agalmt  Ood- 
frey.  When,  therefore,  *  •  •  the  special  commlssIon«r  assumed  to  hold 
Oodfrey  aa  the  purchaser,  and  to  collect  the  notes,  *  •  •  without  making 
«  request  or  giving  notice  to  these  defendants  or  their  predecessors  aa  prin- 
cipals, It  seems  that  he  elected  to  hold  Godfrey  as  tbe  i^dpal.  *  *  *  It 
Is  not  alleged  that  the  rdation  of  the  defendant  to  the  transaction  was  that 
of  an  undisclosed  principal,  or  that  at  the  time  Ae  qteclal  master  sought  to 
enforce  tbe  obligation  against  Qodfi^  the  relatltm  ot  the  defendant  to  Uw 
transaction  was  unknown  either  to  the  plaintiff  or  those  acting  in  bis  behalf." 

For  these  objections  the  denlurrer  was  sustained.   But  by  the 

amended  complaint  the  objections  are  cured  by  proper  allegations. 
The  amended  comfdaint,  in  addition  to  the  allegations  of  the  ori^nal 
complaint,  alleges,  in  effect,  that  Godfrey  bid  off  the  prc^rty  pursuant 
to  an  agreement  theretofore  made  with  a  firmi  whose  obligations  the 
defendants  have  assumed;  that  said  firm  furnished  Godfrey  with  the 
cash  payment  of  $2,000,  and  authorized  the  giving  o(  said  notes,  and, 
after  the  sale  was  confirmed  by  the  court,  ratified  the  purchase,  paid  all 
expenses  incident  thereto,  and  acc^ted  the  property,  and  paid  all  ex- 
penses incurred  in  caring  fcH*  the  same  after  the  purchase.  Therefore, 
taking  all  the  allegations  together,  the  firm  was  the  purchaser  of  the 
property  by  its  agent,  Godfrey,  made  the  cash  payment  through  him, 
and,  the  sale  being  confirmed  by  the  court,  became  obli^ted  to  pay 
the  balance  of  the  bid  as  represented  by  the  agent's  promissory  notes. 
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When,  therefore,  the  a^ent  took  the  title  in  his  own  name,  a  trust  re- 
sulted to  the  firm,  and  it  became  the  equitable  owner. 

The  amended  complaint  also  contains  the  allegation  additional  to 
those  in  the  original,  as  follows :  That  the  master  in  chancery,  prior 
to  the  return  of  the  executions  against  Godfrey,  had  no  knowledge  or 
information  that  said  firm  was  his  principal,  or  was  interested  in  the 
purchase.  The  master  in  chancery,  having  no  knowledge  or  informa- 
tion that  the  firm  was  Godfrey's  principal,  did  not  elect  to  hold  the 
agent  instead  of  the  principal.  Such  an  election  requires,  as  the  very 
term  implies,  knowledge  or  information  of  the  existence  of  the  rela- 
tionship of  principal  and  agent.  In  that  way  only  is  an  opportunity 
afforded  for  an  exercise  of  a  preference.  Kayton  v.  Bamett,  ii6  N. 
625,  23  N.  E.  24;  Remmel  v.  Townsend,  83  Hun,  353,  31  N.  Y.  Supp. 
985 ;  Brown  v.  Reiman,  48  App.  Div.  295,  62  N.  Y.  Supp.  663 ;  Iron  Co. 
V.  Day,  1 1  App.  Div.  230,  42  N.  Y.  Supp.  971 ;  Distilling  Co.  v.  Deven- 
dorf,  72  Hun,  428,  25  N.  Y.  Supp.  200.  The  fact  that  the  master  In 
chancery  obtained  judgment  against  the  agent  on  his  promissory  notes- 
did  not  release  th$  undisclosed  principal  frc»n  its  original  obligation. 
Id.  The  demurrer  must,  therefore,  be  overruled,  with  costs,  with  leave 
to  the  defendants  to  answer  within  20  days  after  the  service  of  the  inter- 
locutory judgment  to  be  entered  hereon. 

Demurrer  overruled,  with  coats,  with  leave  to  defendants  to  an- 
swer within  20  days  after  service  of  interlocutory  judgment  to  be  eni- 
tered  hereon. 

(3»  Mlac.  Rep.  423.) 

KIRBX.AND  T.  KIRKLAND. 

(Snpreme  Court,  Special  Term,      Lawrence  County.  December,  1902.> 

L  DiTOROB— Bill  ov  Particdlabs. 

Where  complaint  In  divorce  la  entirely  Indefinite  as  to  the  time  and 
place  of  the  alleged  adulteries  committed  by  the  defendant,  atid  all  the 
charges  were  denied  by  a  verUled  answer,  a  motion  for  a  bill  of  particulars 
wUl  be  granted  upon  the  affidavit  of  the  defendant's  attorney,  under  Code 
dv.  Fioc.  I  681,  authivlEinc  the  coutt  to  direct  a  bOI  of  particulars,  but 
making  do  reqnlremrat  tliat  It  most  be  on  the  affidavit  of  the  party  or 
othemrise. 

Action  by  Blanche  Kirkland  against  George  B.  Kirkland.  Motion 
for  biU  of  particulars.  Granted. 

Arthur  T.  Johnson,  for  plaintiff. 

E.  O.  Hurlburt  (Lawrence  Russell,  of  counsel),  for  defendant. 

KELLOGG,  J.  The  complaint  charges  the  defendant  with  adul- 
tery at  divers  times  during  the  years  1900  and  1901,  in  the  town 
and  village  of  Gouvemeur,  with  inmates  of  houses  of  prostitution. 
It  is  entirely  indefinite  as  to  time,  place,  and  person  with  whom  the 
adultery  is  alleged  to  have  been  committed.  The  verified  answer 
admits  the  marriage,  and  that  there  is  no  issue,  and  denies  everv 
other  allegation  of  the  complaint.  Upon  the  pleadings,  and  the  af- 
fidavit of  the  defendant's  attorney  that  he  cannot  safely  proceed  to 
trial  until  he  is  furnished  with  the  particulars  of  the  alleged  offense, 
the  defendant  moves  for  a  bill  of  particulars  as  to  the  times,  places. 
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and  with  whom  tlK  alleged  adultery  was  committed.  Tlie  piAin- 
tiff  objects  to  the  hearing  aod  granting  of  the  motion  solely  upon 
the  gronod  that  the  moving  affidavit  is  mack  by  the  attorney,  and 
not  by  tke  dieiendant.  As  this  objection  is  the  only  one  argued,  it 
is  the  oniy  one  tliat  will  be  considered  in  disposing  o£  the  moti<xi. 

The  Code  of  Cml  Procedure  (section  531)  authorizes  the  court  to 
direct  a  bill  of  particulars,  but  makes  no  requirement  that  it  must 
be  upon  the  affidavit  of  the  party  or  otherwise.  The  authorities, 
however,  are  quite  uniiorm  that  the  application  must  be  made  upon 
the  adidaTit  oi  the  party  to  the  action,  and  not  his  attorney.  Cohn 
T.  BaMwin,  74  Htm,  346,  26  N.  Y.  Supp.  457,  The  reason  of  this 
rule  seems  to  be  that  as  the  motion  rests  in  the  sound  discretion  of 
the  court,  upon  the  facts  shown,  the  attorney  ordinarily  cannot 
swear  as  to  what  knowledge  or  information  his  dient  has,  and  that 
the  affidavit  of  the  party  himself  furnishes  the  court  the  best  in- 
formation upon  that  subject.  In  the  Cohn  Case  the  court  says  the 
affidavit  of  the  attorney  does  not  show  that  the  defendant  required 
any  bill  of  particulars.  In  MungaJl  v.  Bursley,  51  App.  Div.  380, 
64  N.  Y.  Supp.  674,  tlie  affidavit  of  the  attorney  was  insufficient,  as 
it  dM  not  slnm  that  he  possessed  any  knowledge  of  the  facts  upon 
which  the  application  is  based.  In  Sanders  v.  Soutter,  54  Hun, 
310,  7  N.  Y.  Supp.  549,  the  affidavit  of  the  attorne>'  was  held  to  be 
sofficveat,  as  tSK  complaint,  upon  its  face,  indicated  the  probable 
necessity  of  particulars,  to  prevent  surprise,  and  that  the  attorney, 
and  not  the  client,  was  the  best  judge  as  to  whether  a  proper  an- 
swer could  be  interposed  without  the  information  sought.  It  is 
fairly  to  be  gathered  from  the  aotborities  that,  while  the  affidavit 
must  in  most  cases  be  made  by  the  party,  this  necessity  arises  or- 
dinarily from  his  superior  knowledge  of  the  facts,  and  that  the  court 
is  better  satisfied  as  to  the  necessity  of  the  application  where  the 
party  swears.  In  this  case  the  complaint  is  indefinite  and  entirely 
uncertain,  and  if  an  api^cation  had  been  made,  before  answer,  to 
make  it  more  definite  and  certain,  the  inspection  of  the  complaint 
would  require  such  relief  to  be  granted.  Here  the  defendant,  by  a 
verified  answer,  denies  the  adultery.  The  attorney  is  a  better  judge 
of  whether  he  can  safely  proceed  to  trial  without  the  particulars 
desired  than  the  client,  and  it  is  apparent  from  the  complaint  that, 
no  matter  how  innocent  the  defendant  may  be,  if  the  case  is  to  be 
pressed  against  him  he  would  proceed  to  trial  under  the  greatest 
<iisadvantage,  without  the  particulars  sought.  This  seems  to  be  a 
case  where  an  affidavit  can  allegfe  no  new  facts,  and  where  all  that 
is  necessary  for  the  success  of  the  motion  is  to  have  the  attention 
of  the  court  drawn  to  the  pleadings,  and  it  seems  that  the  affidavit 
of  the  attorney  that  he  cannot  safely  proceed  to  trial  upon  the  com- 
plaint in  its  present  form  is  all  that  is  necessary  to  satisfy  the  court 
that  the  defendant  is  entitled  to  the  relief  asked.  The  motion  is 
granted,  and  an  order  may  be  submitted  to  plaintiff's  attorney  and 
the  court,  requiring  the  time,  place,  and  the  name  or  description 
of  the  parties,  to  be  stated  with  reasonable  certainty. 

Motion  granted. 
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FAVIIXB  V.  HADCOOK  et  at 
(Supreme  Court,  Special  Term,  Fnlton  Ominty.   Decuber,  IMft.) 

1.  IbcHA.NIO'g  Libit— FoBWHrfMOBB—IiQUITABI'a 

plaiutUTB  complaint  claimed  a  Uea  valBSt  certain  ptufrtj.  In  which 
lien  on*  of  the  deCenAuta  was  claimed  to  be  ownw.  The  complaint  al- 

legeA  that  In  ftict  the  other  defesdant  was  the  owner  when  the  work  was 
done  and  the  Hen  filed,  ta  which  the  plaintiff  had  no  knowledge,  and 
asked  that  tiie  lien  be  h^  an  Inenmbrance  on  ttie  Interest  of  ottiar 
defendant,  and  be  foreclosed.  'Held  to  state  a  cause  of  action  In  e<|iilt7 
only  as  seeking  special  relief  against  the  defective  notice  of  Uen, 

2.  Costs. 

Cbde  Chr.  Proc.  S  3228,  subd.  4,  refusing  costs  to  plalntUf  In  certain 
actions  where  hia  eomptaint  demands  Judgment  for  a  sum  of  money  only, 
and  he  recovers  less  Qian  $50,  does  not  apply  to  an  action  seeking  to  en- 
fwoe  a  mechanic's  Uen,  and  for  special  relleC  against  a  defccttve  notice 

(tf  liOL 

Action  by  Wekome  Faville  against  Martba  Hadcock  and  Morg^an 
L.  I^cock.  Judgment  for  i^aintiff.  Motion  to  set  it  aside,  and 
permit  defendants  to  come  in  and  defend.  Denied. 

Horton  D.  Wright,  for  motion. 
Frank  Talbot,  o^osed. 

SPENCER,  J.  The  action  is  to  foreclose  a  mechanic's  Uen.  The 
sunmions  and  complaint  were  served  personally  on  both  defendants, 
and  they  have  purposely  made  default.  Judgment  being  taken  against 
them  with  costs,  they  now,  without  presenting  any  excuse  for  not 
appearing  at  the  proper  time,  ask  to  be  permitted  to  come  in  and 
<^set  against  the  plaintiff's  demand,  a  small  claim  for  damages 
because  of  the  unworkmanlike  manner  in  which  plaintiff's  services 
were  performed.  All  the  facts  pertaining  to  such  offset  were  fully 
known  to  them  at  the  time  the  summons  and  complaint  were  served, 
and  to  allow  them  now  to  make  such  defense  would  not  be  in  fur- 
therance of  justice.  Furthermore,  it  could  only  be  upon  terms  in- 
volving an  expense  to  ihem  more  tlian  double  the  amount  of  the 
damages  of  which  by  their  proposed  answer  they  would  be  en- 
titled to  give  proof.  Under  these  circumstances,  it  is  difficult  to 
perceive  how  they  are  to  be  benefited  by  being  permitted  to  litigate 
the  issue  which  they  tender.  The  application  to  set  aside  the  judg- 
ment, and  let  defendants  in  to  defend,  is  therefore  denied. 

The  question  as  to  costs  is  not  so  clear.  Chapter  419  of  the  Laws 
of  1897,  supplemental  to  the  Code  of  Civil  Procedure,  and  consti- 
tuting sections  3398  to  3419  thereof,  prescribes  proceedings  for  the 
enforcement  of  mechanics'  liens  on  real  property.  It  provides  that 
a  lien  may  be  enforced  against  the  property,  and  against  a  person 
liable  for  the  debt,  by  an  action  in  a  court  which  has  jurisdiction  in 
an  action  founded  on  a  contract  for  a  sum  of  money  equivalent  to 
the  amount  of  the  debt.  Code  Civ.  Proc  §  3399.  This,  beyond 
question,  authorizes  an  action  in  justice's  court,  where  the  amount 
of  the  debt  upon  which  tlie  lien  is  founded  does  not  exceed  $200. 
But  there  is  nothing  to  prevent  such  action  being  brought  in  this 
court,  however  KoaU  the  debt,  and  any  attempt  to  limit  sudi  juru- 


Digiitzed  by 


Google 


24 


80  NEW  TORK  BtJPPLBHENT 
ud  Hi  New  York  BUt«  ReporUr 


(Sup.  Ct. 


dicticm  would  be  invalid.  People  v.  Nichols,  79  N.  Y.  582.  But 
the  legislature  has  the  power  to  accomplish  practically  such  a  lim- 
itation, and  it  has  so  done  in  certain  actions,  by  refusing  costs  to  a 
plaintiff  where  his  complaint  demands  judgment  for  a  sum  of  money 
only,  and  he  recovers  less  than  $50,  and  by  granting  costs  in  such 
case  to  the  defendant.  Code  Civ.  Proc.  §  3228,  subd.  4;  Id.  § 
3229.  But  do  these  sections  apf^y  here?  A  provision  in  the  sup- 
plemental chapter  ^ove  referred  to  seems  to  indicate  otherwise.  It 
provides  as  follows: 

"If  an  action  Is  brought  to  enforce  a  mechanic's  lien  ftgalnst  real  property 
In  a  court  of  record,  tbe  coets  and  dlsbnisments  shall  rest  In  the  discretl<Hi 
ot  the  court,  and  may  be  awarded  to  the  prevailing  party.  If  such  action  la 
brought  In  a  court  not  of  record,  they  shall  be  the  same  as  allowed  In  tlvll 
actions  In  such  court."   Code,  S  3411. 

The  statute  of  which  the  section  quoted  forms  a  part  provides 
two  distinct  remedies, — one  for  the  foreclosure  of  a  lien  in  an  action 
in  equity  in  courts  of  record,  and  one  for  debt  in  an  action  at  Uiw 
upon  the  agreement  set  forth  in  the  notice  of  lien  in  courts  not  of 
record.  The  latter  form  of  action  may,  no  doubt,  be  brought  in 
this  court,  because  of  its  general  jurisdiction;  and  where  this  is 
done,  and  the  complaint  demands  judgment  for  a  sum  of  money 
only,  as  in  an  action  at  law,  there  is  no  doubt  that  the  provisions 
of  sections  3228  and  3229  should  apply,  and  regulate  the  award  oi 
costs.  It  also  seems  that,  under  the  provisions  of  the  statute  re- 
ferred to,  the  lienor  is  at  liberty  to  bring  his  foreclosure  action  in 
this  court,  however  small  his  claim,  without  subjecting  hunself  to 
the  provisions  of  sections  3228  and  3229  in  respect  to  costs.  Such 
an  action  is  a  suit  in  equity.  Kenney  v.  Apgar,  93  N.  Y.  539;  Ce- 
ment Co.  V.  Amott,  152  N.  Y.  584,  46  N.  E-  956. 

But  that  question  need  not  be  determined  here,  as  the  action  is 
not  for  debt  upon  the  agreement  set  forth  in  the  lien,  nor  is  it 
solely  for  a  foreclosure  of  such  lien,  nor  does  the  complaint  demand 
judgment  for  a  sum  of  money  only.  On  the  contrary,  the  complaint 
sets  forth  a  mechanic's  lien  against  certain  specified  real  property, 
in  which  the  defendant  Morgan  L.  Hadcock  is  described  as  owner, 
and  alleges,  in  substance,  that  such  was  the  ownership  of  the  real 
fm>perty,  so  far  as  the  same  was  known  to  the  plaintifT  at  the  time 
he  filed  his  notice  of  lien;  that,  in  truth  and  fact,  the  defendant 
Martha  Hadcock  was  the  owner  of  said  property  at  the  time  the 
vork  thereon  was  performed  and  the  notice  of  lien  filed, — and  asks 
to  have  said  lien  adjudged  an  incumbrance  upon  her  interest  therein, 
and  that  such  lien  be  foreclosed,  her  interest  sold,  and  the  money 
brought  into  court  for  distribution,  etc.  The  complaint  thus  goes 
beyond  a  simple  suit  of  foreclosure,  and  seeks  special  relief  in  regard 
to  the  defective  notice.  The  plaintiff,  on  account  of  such  defective 
notice,  was  not  at  liberty  to  enforce  his  lien  in  an  action  for  debt 
in  justice's  court.  He  was  therefore  compelled  to  bring  his  action 
in  equity,  and  justices'  courts  have  no  jurisdiction  of  equitable  actions. 
In  Coon  V.  Brook,  21  Barb.  546,  this  coin-t  said : 

"Tne  respondent's  counsel  Insists  that  the  authority  conferred  on  Justices 
of  the  peace,  to  try  and  det»mlne  actions,  according  to  law  and  equity,  gives 
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them  Jurisdiction  to  try  equitable  actions.  This  position  Is  erroneous.  Al- 
though courts  of  Justices  of  the  peace  have  some  of  the  powers  which  are 
possessed  by  courts  of  record,  no  decision  can  be  found  holding  that  Bach 
courts  can  try  purely  equitable  actions  of  any  kind." 

This  decision  was  rendered  in  1856^  and  to  the  present  time  I  find 
no  decision  to  the  contrary.  Neither  is  there  anything  in  chapter  419, 
Laws  1897,  to  which  reference  has  been  made>  to  indicate  any  attempt 
to  confer  such  jurisdiction  in  lien  cases.  The  act  makes  a  clear  dis- 
tinction between  actions  brought  in  courts  of  record  and  those 
brought  in  courts  not  of  record.  In  the  former  court  all  the  parties 
in  interest,  including  not  only  those  having  incumbrances  by  way 
of  mechanics'  liens,  but  by  judgment,  mortgage,  or  otherwise,  are 
required  to  be  made  parties.  The  court  must  adjust  and  determine 
the  equities  of  all  the  parties,  and  also  the  order  of  priority  of  the 
different  liens.  In  short,  the  form  of  the  action,  the  enforcement 
of  the  judgment  by  foreclosing  the  rights  of  the  parties,  the  award- 
ing of  a  deficiency  judgment  against  persons  liable  for  the  debt,  and 
all  the  proceedings,  are  in  all  respects  the  same  as  in  the  foreclo- 
sure of  a  mortgage  in  courts  of  equity.  But  in  courts  not  of  record 
no  such  proceedings  are  had.  The  action  proceeds  as  a  personal 
me  upon  the  agreement  set  forth  in  the  notice  of  lien.  There  is  no 
provision  for  the  adjustment  of  equities  among  other  lienors  and 
incumbrancers^  if  any  should  exist,  and  the  judgment  is  enforced 
by  execution  in  the  same  manner,  and  subject  to  the  same  limitations 
and  restrictions,  as  judgments  in  actions  at  law,  except  that  the  sale 
is  of  the  interest  of  the  owner  at  the  time  of  the  filing  of  the  lien,  and 
not  from  the  entry  of  the  judgment.  Strictly  speakings,  it  is  an  ac- 
tion at  law,  and  in  no  sense  an  action  in  equity.  The  remedy  afford- 
ed to  the  lienor  falls  far  short  of  that  available  to  him  in  an  action 
in  courts  of  record.  I  am  therefore  of  the  o^nnion  that  the  provi- 
sions of  section  3228,  subd.  4,  of  the  Code,  in  respect  to  costs,  do 
not  apply. 

These  -news  lead  to  a  denial  of  the  defendants'  application,  but 
as  the  amount  involved  is  small,  and  some  of  the  questions  in- 
volved are  of  a  novel  character,  costs  of  the  motion  will  not  be  al- 
lowed. 

Motion  denied,  without  costs. 


179  App.  Dlv.  514.) 

PBOPUD  ex  rel.  BOIUS  v.  BOABD  OP  OANVASBSBS  OF  BRIBI  COUNTY. 

(Saw«me  Gonrt,  Appellate  Division,  Ponrtli  Department  Januarr  fl^  180S.> 

L  Slbctiohb—Rbtuiins— Canvass— PowEK  or  Boabd  of  Codhtt  Canvabserb. 
Election  Law  (Laws  1896,  c.  909,  S  84)  provides  for  the  furnlshlnK 
to  the  Uupectors  of  election  of  tally  sheet  and  return  sheet  blanks,  and 
prescribes  that  the  tally  Sheet  shall  ccmtaln  a  separate  colnnm,  for  each 
ticket  printed  on  the  ofliclfil  ballot,  for  the  name  of  ttie  ticket,  and  the 
votes  cast  on  straight  and  split  tickets,  and  the  total  votes  for  each 
candidate,  and  provides  on  the  return  sheet  for  a  statement  of  the  whole 
number  of  votes  cast  and  the  total  vote  for  each  candidate.  Section 
110  directs  that  In  making  the  canvass  the  proper  entries  shall  first 
be  made  on  the  tuUj  sheets.  (Section  111  provides  for  the  maklne  of 
the  returns  from  the  tally  sheets  in  the  form  prescribed  for  the  return 
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Sheet  In  sectloD  81.   Section  181  proTldes  that  the  canvass  by  tbc 

board  of  county  canTassera  sball  be  made  from  tbe  retams.  SelA  that, 
fla  the  election  return  sheet  iHrovides  for  no  separation  of  tbe  rote  by 
tickets,  tbe  l>oard  of  county  canTasaers  cannot  In  tbelr  returns  Bbow 
the  number  of  votes  each  of  two  parties  cast  for  a  common  candidate, 
but  can  only  atMW  tbe  total  vote  caat  for  tbe  candidate  by  both  parties 

Appeal  from  special  term,  Erie  county. 

Application  for  rtrandamus  by  the  people,  on  the  relation  of  IwOren 
E.  Boies,  against  the  board  of  canvassers  of  Erie  county,  to  compel 
respondents  to  correct  the  returns  of  the  recent  election  so  as  to 
show  the  votes  cast  for  Bird  S.  Cder  for  governor  by  each  of  the 
two  parties  having  him  as  their  candidate.  From  a  judgment  for 
the  respondents,  the  relator  am)eals.  Affirmed. 

Argued  before  McLENNAN,  SPRING,  WILLIAMS,  HIS- 
COCK,  and  NASH,  JJ. 

Qarence  U.  Carruth,  Myer  J.  Stein,  and  Delos  Kneeland,  for  ap- 
pellant. 

Nathaniel  W.  Norton,  for  respondent 

WILLIAMS,  J.  The  order  should  be  affirmed^  with  $io  coste  and 
disbursements.  The  application  wa^  in  brief,  for  an  order  directum 
the  board  of  canvassers  of  Erie  county  to  correct  the  retnrns  of  the 
recent  election  made  by  them,  so  as  to-  show  separately  the  number 
of  votes  cast  for  Bird  S.  Coter  for  gOTemor  in  the  column  and  under 
the  emblem  of  the  "Greater  New  York  Democracy."  This  organiza- 
tion secured  its  cohnnn  on  the  official  ballot  in  such  election  by  an 
independent  nomination  of  its  state  ticket,  under  section  57  of  the  elec- 
tion law  (Laws  1896,  c.  909,  and  its  amendments).  It  desires  next 
year  to  make  its  nomination  by  conventioo,  under  section  56,  Id.,  and 
can  only  do  so  in  case  it  cast  io,030  votes  for  state  of&cers  at  the 
recent  election.  The  certificates  of  nomination  of  a  state  ticket  are 
required  to  be  filed  with  the  secretary  of  state.  Section  59,  Id.  Writ- 
ten objections  to  the  certificates  may  be  filed  with  the  secretary  of 
state,  and  notice  of  such  objection  shall  thereupon  be  |^ven  to  the 
comnuttees  named  in  the  certificates,  and  to  tht  candidates  nonu- 
nated.  Section  65,  Id.  Any  question  raised  with  reference  to  the 
validity  or  legality  of  the  certificates  shall  be  determined  in  the  first 
instance  by  the  secretary  of  state,  but  such  determination  may  be 
reviewed  by  the  supreme  court,  or  a  justice  thereof  or  county  judge. 
Section  56,  Id.  There  seems  to  be  no  provision  in  the  law  as  lo 
the  evidence  upon  which  the  secretary  of  state,  or  the  court,  justice, 
or  judge,  shall  act  in  determining  whether  a  party  or  organization 
cast  at  least  xo,ooo  votes  for  state  officers  at  the  last  election  for  gov- 
ernor, and  is  therefore  entitled  to  nominate  by  ocmventicKi  and  file  a 
certificate  accordingly. 

It  is  assumed  in  behalf  of  the  appellant  that  the  secretary  of  state 
would  go  to  the  election  returns  required  to  be  filed  in  his  office 
for  information  on  that  subject,  and  ordinarily  he  would  be  able  to 
determine  the  question  very  satisfactorily  from  an  examination  of 
such  returns.  It  does  not  often  occur  that  two  separate  organiza- 
tions or  parties  nominate  and  vote  for  precisely  the  same  state  ticket 
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Their  candidates  are  usually  different  in  at  least  some  respects,  and, 
it  being  well  understood  what  candidates  are  nominated  by  the  re- 
spective parties,  the  secretary  of  state  can  easily  satisfy  himself,  from 
the  returns,  how  many  votes  were  cast  for  state  oilicers  for  each  party. 
It  hai^ns,  however,  that  in  the  recent  election  the  Democratic  party 
and  this  organization  in  question  nominated  predsdy  the  same  state 
ticket,  and  therefore  the  returns  filed  in  the  secretary  of  state's  ofiice 
do  not  show  how  many  votes  were  cast  by  the  Democratic  party 
and  how  many  by  this  organization.  They  only  show  the  total  num- 
ber of  votes  cast  for  Bird  S.  Coler  for  governor  and  for  the  rest  of 
the  ticket.  No  separation  is  made  by  parties.  This  is  the  reason 
Qiis  organization  desires  the  returns  changed,  so  that  they  will  show 
how  many  of  the  votes  for  Bird  S.  Coler  for  governor  were  cast  by 
this  organization. 

We  do  not  think,  the  court  has  power  to  direct  the  change  in  the 
returns  asked  lor.  Section  84  of  the  election  law  provides  that  the 
officers  charged  with  the  duty  of  furnishing  official  ballots  shall  de- 
liver to  each  board  of  inspectors  of  election  two  tally  sheet  blanks 
and  three  election  return  sheet  blanks.  The  section  prescribes  the 
particular  form  of  such  blanks,  and,  in  order  that  no  mistake  may  be 
made,  a.  sample  of  each  blank  is  set  out  in  the  section.  Upon  the 
tally  sheet  blank  a  separate  column  is  provided  for  each  ticket  print- 
ed on  the  official  ballot,  and  in  this  column  is  to  be  set  down  (x)  the 
name  of  the  ticket ;  (2)  the  number  of  votes  cast  and  counted  for  each 


counted  for  each  candidate  on  ^t  tickets;  (4f  the  total  number  of 
votes  cast  and  counted  for  each  candidate.  This  tally  sheet  there- 
fore contains  the  information  desired  by  this  organization.  The  elec- 
tion return  sheet  blank,  however,  provides  for  no  separation  of  the 
vote  by  tickets.  It  {u'ovides  for  a  statement  merely  of  the  whole  nimi- 
ber  of  votes  cast  for  each  c^ce,  and  the  whole  number  cast  for  each 
candidate  for  such  o0ice.  Section  110  provides  that  in  making  the 
canvass  when  the  v<^es  are  counted  the  proper  entries  shall  first  be 
made  on  the  tally  sheets.  Section  11 1  provides  for  the  making  of 
the  returns  from  the  tally  sheets  in  the  form  prescribed  therefor  by 
section  84  of  the  act.  So  that  these  returns  will  only  show  the  total 
number  of  votes  cast  for  each  office,  and  the  number  for  each  can- 
didate for  such  office.  They  will  not  show  how  many  are  cast  for 
each  ticket  upon  the  official  ballot.  There  is  no  opportunity  afforded 
here  for  any  Uberal  construction  of  the  statute  as  to  what  is  to  be 
stated  in  these  returns.  The  language  of  the  statute  is  made  definite 
and  certain  by  the  insertion  in  the  section  of  a  sample  form,  and  the 
returns  are  to  be  made  in  the  form  prescribed.  Nothing  else  can 
be  inserted  in  the  returns  without  a  deviation  from  and  a  disregard 
of  the  plain  provision  of  the  statute.  Section  113  provides  for  an 
original  and  two  co^es  of  the  returns,  all  of  which  shall  be  cer- 
tified by  the  inspectors,  and  the  original  returns  with  one  of  the  tally 
sheets  shall  be  filed  with  the  county  clerk,  one  copy  of  the  returns 
with  the  other  tally  sheet  shall  be  filed  with  the  town  or  city  clerk, 
and  the  other  copy  of  the  returns  shall  be  delivered  to  the  supervisor. 
The  tally  sheets  do  not  seem  to  be  made  a  part  of  the  returns,  nor 
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are  they  required  to  be  certified.  They  are  to  be  filed  with  the  re- 
turn in  the  offices  of  the  city  or  town  and  county  clerks. 

In  Re  Stewart,  155  N.  Y.  550,  50  N.  E.  51,  it  was  held  that  these 
tally  sheets  were  a  contemporaneous  official  record  of  the  actu^  count 
of  the  votes,  which  should  control  in  case  of  any  discrepancy  between 
it  and  the  clerical  statement  made  from  it  by  the  inspectors  after 
the  ccxnpletion  of  the  canvass,  and  that  it  should  control  in  the  can- 
vass if  there  is  a  discrepancy  between  it  and  the  returns  as  to  the 
results  of  the  canvass. 

Section  130  provides  that  the  county  clerk  or  his  deputy  shall  be 
secretary  of  the  board  of  county  canvassers,  and  section  131  provides 
that  their  canvass  shall  be  made  from  the  returns  of  the  inspectors, 
to  be  produced  from  the  county  clerk's  office.  There  is  no  provision 
that  the  tally  sheets  shall  be  so  produced  before  the  board  or  that 
they  shall  be  used  in  making  the  canvass.  They  can  only  be  used 
in  making  corrections  in  the  returns  when  the  correctness  of  the 
same  is  attacked.  No  form  is  prescribed  by  statute  for  the  state- 
ment of  the  canvass  to  be  made  by  the  board  of  county  canvassers, 
but,  it  being  based  alone  upon  the  returns  by  the  inspectors,  it  cannot 
well  contain  any  matters  not  derived  from  such  returns,  and  the 
board  has  no  power  or  authority  to  go  outside  the  returns,  and  ex- 
amine the  tally  sheets,  or  make  any  statement,  based  upon  such  tally 
sheets,  not  found  in  the  returns. 

Section  135  provides  the  statement  made  by  the  board  of  county 
canvassers  shall  be  filed  in  the  county  clerk's  office;  section  137  pro- 
vides that  the  county  clerk  shall  transmit  it  to  the  secretary  of  state; 
and  section  140  provides  that  the  state  board  of  canvassers,  from  the 
statements  of  the  various  boards  of  county  canvassers,  shall  make 
their  canvass  and  file  their  statement  thereof  with  the  secretary  of 
state;  and  section  141  provides  that  from  such  statement  the  secre- 
tary of  state  shall  issue  his  certificates  of  election.  It  ai^>ears,  there- 
fore, that  the  board  of  Erie  county  canvassers  have  performed  their 
full  duty  under  the  statute;  that  they  had  no  ri^  to  make  their 
statement  or  returns  as  desired  by  the  appellant,  and  could  not,  there- 
fore, be  required  by  the  court  to  so  correct  the  same. 

The  difficulty  is  that  the  appellant,  while  attempting  to  form  a 
party  organization  separate  and  distinct  from  the  regular  Democracy, 
nominated  precisely  the  same  state  ticket  that  Iwd  already  been 
nominated  by  that  party.  It  finds  itself,  therefore,  in  a  situation  not 
contemplated  by  the  law,  and  not  expected  to  arise.  The  courts  can- 
not well  relieve  it  from  its  dilemma.  It  may  be  suggested,  however, 
that  it  is  in  no  different  position  from  that  of  the  regular  organiza- 
tion. There  will  be  nothing  more  in  the  secretary  of  state's  office 
next  year  to  show  what  proportion  of  the  vote  for  Mr.  Coler  in  the 
recent  election  was  cast  by  the  regular  Democracy  than  there  will  to 
show  the  proportion  cast  by  the  appellant's  organization.  Either 
party  can  very  likely  obtain  the  evidence  desired  by  examining  and 
tabulating  the  vote  for  its  party  as  contained  in  the  tally  sheets  on 
file  in  the  various  county  clerks'  offices  of  the  state. 

Our  conclusion  is  that  the  order  appealed  from  should  be  affinned» 
witii  $10  costs  and  disbursements.   All  concur. 
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L  Oovmsiox — CoMFuiHT — Ihsitfpiciekct. 

A.  coHipUiirt  In  u  action  to  rcotw  money  alleged  to  bare  beoi  wrons- 
CnUr  annqi'teted  by  defendants  to  tb^  own  use  aTerred  Qiat  defend- 
aati,  ■toAbroken,  iwomlaed  to  pnrcbaae  tor  plaintiff  10  abans  ot  BtoA, 
and  that  the  plaintiff  paid  to  them  930  on  account,  which  defendantB 
bad  wTongfoHy  conTected.  bat  did  not  av»  whether  defendants  were 
to  adrance  the  ifianfA  of  the  prtc^  or  to  purchase  In  the  name  of  plain- 
tiff and  pledge  bis  credit  thereft>r.  The  terms  of  tbe  contract  nnder 
wUdi  tbe  purchase  was  to  be  made  were  not  set  out,  and  there  was 
no  allegatlMi  that  plaintiff  bad  demanded  tbe  money-  ^cfif,  that  as 
there  was  nothing  to  show  that  defendants  were  not  entlfled  to  mingle 
tihe  930  paid  on  account  with  their  own  funds,  or  tbat  tbey  were  In 
tnj  way  in  default,  the  eomplalot  was  demurrable. 

^^eal  b-om  spedal  tenn,  Alban;^  c(ninty. 

^tion  by  Joseph  W.  Cowen  against  Alu^  J.  Voyer  and  uiother. 
From  a  judnnent  sustaining  a  demurrer  to  tibe  complaint,  plaintiff 
ajipeals.  A&med. 

Argued  before  PARKER,  P*  J.,  and  SMITH,  KELLOGG,  and 
CHASE,  JJ. 

Peter  A.  Stepliens  and  Daniel  J.  Dugan,  for  appellant. 
Eugene  D.  Flanigan,  for  respondents. 

PARKER,  P.  J.  If  it  were  dear  that  the  defendants  took  the 
plaintiff's  money  for  a  certain  purpose,  agreed  to  apply  it  to  that 
purpose,  but  instead  of  doing  so  appropriated  it  to  their  own  use, 
then  a  cause  of  action  would  undoubtedly  lie  to  recover  it  back.  But 
are  there  sufficient  facts  averred  in  this  complaint  to  show  that  such 
a  condition  exists  ?  Take  the  first  item  as  illustrating  them  aU.  It  is 
charged  that  the  defendants,  doing  business  as  stockbrokers,  promised 
to  purdiase  for  the  ^lamtiff  zo  shares  d  Brooklyn  Rapid  Transit 
stodc,  and  that  the  {^ntiff  paid  to  them  on  June  ix,  1901,  $30  on  ac- 
connt  of  the  purchase  price  thereof.  What  are  we  to  understand 
were  the  legal  relations  of  the  parties  by  reason  of  the  facts  there 
sUted? 

It  cannot  be  supposed  that  they  agreed  to  ptm:hase  the  whole  10 
shares  for  the  $30^  for  the  statement  is  that  it  was  "on  account"  of 
the  purchase  price.  Were  the  defendants  to  advance  the  balance  of 
the  purchase  price  for  the  plaintiff,  or  were  they  to  purchase  in  the 
name  of  the  plaintiff  and  pledge  his  credit  therefor?  Neither  of  those 
methods  is  averred,  and  we  have  no  right  to  assume  that  either  was 
agreed  to.  Were  the  defendants  to  make  the  purchase  as  soon  as 
the  plaintiff  had  paid  or  advanced  to  them  the  whole  purchase  price, 
or  what  part  was  to  be  advanced  before  the  purchase  was  made? 
We  do  not  know,  because  no  averment  is  made  upon  that  subject. 
We  do  know  that  the  defendants  rightfully  received  the  $30  from  the 
plaintiff,  but  we  do  not  know  that  the  contract  under  which  they  so 
received  it  has  ever  been  violated  by  them.  If  they  were  to  pur- 
chase the  stock  with  it  as  soon  as  the  plaintiff  paid  them  enough 
more  to  make  up  its  market  price,  then  the  defendants  are  not  in 
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default^  and  may  hold  the  $30  until  the  remainder  is  paid  them.  If 
the  conduct  of  the  defendants  has  been  such  that  the  plaintiff  may 
repudiate  the  contract  under  which  the  $30  was  paid  to  them,  then 
probably  he  would  have  an  action  to  recover  it  back.  But  in  this 
complaint  the  facts  averred  do  not  show  such  conduct  on  the  defend- 
ants' part.  We  can  say  that  they  are  in  default  with  reference  to  the 
$30  only  by  assuming  that  they  agreed  to  at  once  advance  the  money 
to  make  the  purchase, — a  fact  which,  it  seems  to  me,  we  have  no 
right  to  assume.  The  trouble  is  that  the  terms  of  the  contra  under 
which  the  defendants  received  the  $30  are  nowhere  stated,  and  hence 
there  is  nothing  to  show  whether  the  defendants  were  or  were  not 
in  default  in  making  the  purchase  or  using  the  money. 

There  is  nothing  in  the  averments  of  the  complaint  to  show  that 
the  defendants  were  obligated  to  preserve  this  particular  $30  for  the 
purchase  of  the  stock.  It  was  "paid"  to  the  defendants  "on  accoimt," 
and  when  received  by  them  they  might  well  put  it  to  their  own  credit 
in  bank  and  mingle  it  with  their  own  funds.  Hence  the  averment  that 
the  defendants  had  appropriated  the  $30  to  their  own  use  is  of  no 
particular  force.  Nor  does  the  avennent  that  the  defendants  had 
refused  to  account  for  the  $30  add  anything  to  the  strength  of  the 
plaintiff's  claim.  There  is  nothing  averred  showing  that  the  defend- 
ants were,  at  that  time,  obKgated  to  either  purchase  the  st<kJc  or  ac- 
count for  the  money.  It  is  to  be  noticed  that  there  was  no  demand 
for  a  repayment  of  the  $30,  no  repudiation  of  the  contract  under 
which  it  was  paid  to  the  defendants,  and,  as  said  above,  nothing  to 
show  the  defendants  in  default  under  that  contract.  It  was  very  easy 
to  state  the  full  contract  agreement  between  the  parties,  and  just  what 
the  defendants'  obligations  under  it  were,  just  precisely  wherein  they 
had  made  default,  and  just  why  the  plaintiff  had  the  right  to  recover 
the  amount  of  the  $30  he  had  paid  to  them.  For  some  inexpHcabte 
reason  the  pleader  seems  to  harve  preferred  a  more  condensed  way, 
and  has  thus  fallen  just  a  little  short  of  stating  a  cause  of  action. 
The  demnrrer  was  well  taken,  and  the  judgment  thereon  must  be 
affirmed. 

Interlocuttny  judgment  affirmed,  with  eosts,  with  nsnal  leave  to  asmd  on 
payment  of  costs.  All  concur. 


(79  App.  IMv.  47a) 

NELLIS  et  aL  ▼.  LAUOHUN. 

(Supreme  Court,  Appellate  Dlrislon,  Fourth  Department   January  6,  1908.) 

1  I^BOuaBNOB—CDTTrNO  IcE— FAiLiire  TO  Guard  Hole— Caube  or  Deatb— 
Evidence— SuPFiciBNCT. 

Erldence  examined,  and  held  Insufficient  to  support  a  finding  that  the 
negligence  of  defendant  in  tearing  unguarded  a  place  on  a  rlvo*  whec« 
he  bad  been  cutting  ice  was  the  cause  of  the  death  of  pUlntUTs  lotestate; 

Appeal  from  trial  term,  Jefferson  county. 

Action  by  John  Nellis  and  another,  as  administrators,  etc.,  against 
Henry  A.  Lau^hlin.  From  a  judgment  in  favOT  of  plaintiffs,  and  from 
an  order  denymg  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed. 
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Argued  bef<H«  ADAMS,  P.  J.,  and  SPRING,  WILLIAMS,  HIS- 

COCK,  and  NASH,  JJ. 

Purcell,  Walker  &  Biims,  for  appellant. 

Jerome  B.  Cooper  and  K.  C.  Eoi^son.  for  respondents, 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  an4 
a  new  trial  granted,  with  costs  to  appellant  to  abids  event.  The  action 
was  to  recover  damages  lor  the  death  of  the  plaintiffs'  intestate,  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant.  The 
deceased  was  drowned  in  the  St.  Lawrence  river,  near  Alexandria 
Bay,  Jefferson  county,  N.  Y.,  January  sty,  1899,  by  breaking  through 
the  ice  at  a  place  where  defendant  had  been  taking  ice  to  store  in  ms 
icehouse  ior  sununer  use.  The  negligence  alleged  was  a  failure  to 
properly  guard  the  place  from  which  the  ice  bad  been  removed.  No 
we  saw  the  accident  occur.  Defendant  bad  a  summer  home  oa 
Wells  Island,  which  he  had  owned  ior  15  years.  Just  north  of  him 
was  the  summer  home  of  Brownmg,  south  of  him  the  summer  home 
of  R.  H.  Pullman,  and  in  the  vicinity  were  other  summer  homes,  oa 
different  islands.  A  week  prior  to  the  accideat  in  question,  the  ice- 
houses of  defendant  and  Browning  had  been  filled  from  the  place  ia 
question;  several  days  having  been  occufued  in  dcHng  the  work. 
The  place  where  the  ice  was  takea  out  was  just  opposite  the  Brown- 
ing dock,  and  5  or  10  rods  from  the  shore.  After  the  ice  was  re- 
moved, no  guards  were  placed  around  the  hole.  At  a  point  about 
30  feet  from  the  Pullman  dock,  toward  defendant's  pronises,  there 
was  a  water  bole  made  for  the  purpose  of  getting  water  for  the  use 
of  people  occupying  the  Browning  farmhouse  during  the  winter.  The 
deceased  had  worked  in  the  vicinity  for  some  years.  He  was  about 
ao  years  of  age,  and  for  several  months  prior  to  the  accident  had  been 
employed  about  the  Browning  premises,  d<»ng  light  work  and  chores, 
and  one  of  his  duties  was  to  take  water  from  the  hole  near  the  Pull- 
man dock,  and  carry  to  the  bouse  for  use  therein.  This  he  did  sev- 
eral times  a  day  after  the  river  froze  over,  and  down  to  the  time 
of  the  accident  The  place  where  tlxe  ice  was  taken  out  was  in  fuU 
view,  and  the  removing  of  the  ice  and  storing  it  in  the  icehouses 
having  occupied  several  days,  when  the  deceas^  was  in  the  vicinity, 
about  the  Browning  premises  and  upon  the  river  carrying  water 
from  the  hole  in  the  ice  near  the  Pullman  dock,  the  inference  is  irre- 
sistible that  he  must  have  known  of  the  locality  of  the  hole  from 
which  the  ice  was  removed. 

For  two  months  prior  to  the  accident,  Mr.  Polhemus,  who  lived 
in  the  Browning  fannhouse,  had  been  suffering  from  blood  poisoning, 
and  had  been  attended  by  a  doctor  living  at  Alexandria  Bay,  who 
visited  him  daily.  When  the  doctor  first  commenced  making  his 
visits,  he  told  deceased  that  every  m(H:ning,  when  he  called,  he  would 
want  a  pail  of  cold  water  for  use  in  his  treatment  of  the  patient. 
On  the  morning  the  accident,  at  10  or  ix  o'clock,  deceased  re- 
ceived instructions  in  the  Browning  house  to  get  some  water.  He 
went  to  the  barn,  and  there  met  the  doctor,  who  had  just  arrived, 
talked  with  him,  and,  taking  a  galvanized  iron  pail,  said  he  would 
go  for  some  water.    He  passed  out  of  and  around  the  barn  toward 
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the  river,  and  was  not  seen  again  alive.  The  iron  pail  was  never 
found.  Upon  search  being  made  for  him  soon  after,  a  small  ax  or 
hatchet  and  one  of  his  mittens  were  found  on  the  old  ice,  5  or  6  feet 
from  the  edge  of  the  hole  from  which  the  ice  had  been  rwnoved. 
The  new  ice  over  the  hole  was  broken  to  a  considerable  extent.  His 
body  was  found  the  next  day  tn  tht  river,  under  the  ice,  300  feet 
from  where  the  new  ice  was  broken.  The  weather  during  the  week 
prior  to  the  acddent  had  been  variable  in  temperature.  Some  snow 
had  fallen,  and  the  wind  had  at  times  been  fresh,  causing  the  snow 
to  drift.  The  old  ice  about  the  hole  was  about  8  inches  thick,  and 
the  new  ice  formed  over  the  hole  was  an  inch  or  less  thick.  Refuse 
and  broken  cakes  of  ice  were  about  the  hole,  and  also  an  ice  bench, 
used  in  the  work  of  taking  and  removing  the  ice.  There  was  some 
snow  over  the  new  ice.  Other  facts  appeared  on  the  trial,  which 
need  not  be  referred  to,  as  they  are  unimportant  in  considering  the 
points  which  seem  to  us  controlling  upon  this  appeal.  There  was 
evidence  sufficient  to  authorize  a  finding  by  the  jury  that  defendant 
was  negligent  in  failing  to  g^ard  the  place,  after  he  had  removed  the 
ice,  until  such  time  as  new  ice  should  form  of  sufficient  thidcness  to 
bear  up  a  person  passing  over  it.  The  purpose  of  such  a  guarding 
is  to  protect  persons  having  occasion  to  pass  along  the  ice,  and  who 
are  ignorant  of  the  dangerous  condition,  or  who  may  not  have  it  in 
mind.  It  was  incumbent  upon  the  plaintiffs,  however,  to  prove,  not 
only  that  the  defendant  was  negligent,  but  that  such  negligence  was 
the  cause  of  the  accident  and  death;  otherwise^  they  were  not  en- 
titled to  recover. 

We  think  it  must  be  assumed,  for  the  purposes  of  this  appeal,  that 
the  deceased  had  full  knowledge  of  the  taking  of  the  ice  and  the 
locality  of  the  hole  from  which  it  was  removed.  If  the  jury  found 
otherwise,  the  finding  was  without  evidence  to  support  it,  and  should 
be  set  aside  or  disregarded.  It  does  not  necessarily  follow  that  the 
failure  to  guard  did  not  cause  the  accident,  even  though  the  de- 
ceased had  knowledge  of  the  removal  of  the  ice  and  the  locality  of 
the  hole.  He  may  not  have  had  in  mind  at  the  time  of  the  accident 
the  fact  that  he  was  in  the  locality  of  the  hole,  and,  if  the  guard  had 
been  there,  his  attention  might  have  been  called  to  it,  and  the  acci- 
dent avoided.  The  difficulty  is  that  there  was  no  evidence  given  on 
the  trial  from  which  any  such  inference  could  be  legitimately  drawn. 
The  burden  of  proof  was  upon  the  plaintiffs  to  show  that  the  defend- 
ant's negligence  caused  the  accident  and  death,  and  we  are  tmable  to 
see  how  they  have  shown  this.  It  did  not  appear  how  deceased  came 
to  go  upon  the  new  ice, — whether  he  was  on  his  way  to  some  point 
beyond  the  hole,  and  unintentionally  went  upon  the  new  ice  in  pass- 
ing by,  not  having  in  mind  that  he  was  in  the  locality  of  the  hole, 
or  whether,  well  knowing  he  was  at  the  hole,  he  intentionally  went 
upon  the  ice  for  the  purpose  of  cutting  a  hole  from  which  to  get  water. 

If  the  (oTxaer  theory  was  the  correct  one,  the  neglect  to  guard  the 
hole  might  have  caused  the  accident.  If  the  latter  theory  was  the 
correct  one,  the  neglect  to  guard  the  hole  could  not  have  been  the 
cause  of  the  accident  at  all.  The  jury  could  not  be  left  to  speculate 
as  to  which  theory  of  the  accident  was  the  correct  one.   It  was  not 
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necessary  that  there  should  be  direct  proof  on  the  subject;  but  there 
should  be  at  least  proof  of  circumstances  from  whidi  an  inference 
could  be  foirly  drawn  by  the  jury,  in  favor  of  the  theory,  permitting 
a  recovery  by  the  plaintiffs.  There  was  in  this  case  no  such  circum- 
stantial evidence.  The  circumstances  tended  to  show  that  the  de- 
ceased was  after  water.  Ttutt  was  lus  errand  down  to  the  river.  He 
said  he  was  going  for  water.  He  took  the  ax  to  cut  through  the 
ice  and  the  iron  pail  to  bring  the  water  in.  He  was  not  going  in 
the  direction  of  the  water  hole,  but  in  an  opposite  direction.  He 
intended  to  get  the  water  at  some  place  other  than  the  water  hole, 
because  he  took  the  ax  and  pail  with  him  to  the  place  where  he  was 
drowned.  He  evidently  went  there  to  get  the  water.  The  ax  was 
found  near  by.  The  pail  went  with  him  to  the  bottom  of  the  river. 
This  theory  is  the  only  one  that  could  fairly  be  inferred  from  the 
circumstances.  Any  other  inference  would  be  without  evidence  to 
support  it  and  could  not  be  upheld.  If  the  deceased  was  at  the  place 
where  he  w^  drowned  for  the  purpose  of  getting  water,  and  knew 
that  the  old  ice  had  been  removed,  and  only  new  ice  covered  the  hole, 
then,  however  careful  or  negligent  he  may  have  been  in  attempting 
to  get  the  water,  his  drowning  would  in  no  way  have  been  the  result 
of  the  defendant's  neglect  to  guard  the  place. 

It  must  be  remembered  that  the  defendant's  negligence  did  not 
consist  in  cutting  and  removing  the  ice  and  leaving  a  hole  there.  He 
had  a  legal  right  to  do  that.  Unless  the  neglect  to  guard  the  place, 
and  so  warn  the  deceased  of  the  danger,  was  the  cause  of  the  drown- 
ing, if  the  deceased,  when  he  approached  the  place,  knew  about  it  as 
well  as  a  guard  would  have  informed  him,  then  the  defendant  was  in 
no  legal  sense  liable  for  his  death.  The  circumstances  proved  on 
the  trial  were  equally  as  ccwisistent  with  the  theory  we  have  suggest- 
ed, as  the  theory  that  deceased  was  upon  some  other  errand,  which 
took' him  beyond  this  place,  and  that  he  unintentionally,  in  passing, 
went  upon  the  new  ice  and  was  precipitated  into  the  river;  and,  if 
this  be  true,  the  burden  of  proof  was  not  sustained  by  the  plaintiffs 
as  to  this  issue.  Indeed,  we  think  the  theory  we  have  suggested  is 
the  only  one  that  could  fairly  be  inferred  from  the  circumstantial  evi- 
dence given  upon  the  trial.  We  conclude,  therefore,  that  the  verdict,  so 
far  as  it  was  based  upon  a  finding  that  the  negligence  of  the  defencfent 
caused  the  death  of  the  plaintiffs'  intestate,  was  without  evidence  to 
support  it.  Having  arrived  at  this  conclusion,  we  do  not  regard  it 
as  important  to  examine  the  other  questions  raised  by  the  defendant 
in  the  case. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to  tbe 
appellant  to  abide  event,  upon  questions  of  law  only;  tbe  facts  having  been 
examined  and  no  error  found  tiiorein.  All  concnr. 
80N.X.S.-a 
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beuj  t.  mills. 


(Supreme  Court,  Appellate  Division,  Fourth  Department  December  18,  1902.) 

1.  TRiAr,—N0N8tTiT— Power  to  Obaht. 

While  the  court  has  power  to  set  aaiAe  a  verdict  aa  contrary  to  the 
evidence,  it  cannot  grant  a  nonault  based  on  a  dlaregard  ot  any  at  the 

evidence  as  untruthful. 

8.  CoNTKAcr  OP  Sale— Construct  10 tr—QoEBTiow  fob  Jubt. 

It  could  not  be  said  as  matter  of  law  that  a  purchaser. of  seed  oats, 
who  found  In  the  sacks,  when  they  reached  him,  a  card  which  contained, 
near  the  bottom  and  In  smaller  type,  the  conditions  on  which  they  were 
sold,  was  bound  to  observe  or  read  this  fine  print,  and  to  know  that  it 
was  Intended  as  part  of  tlie  contract  of  sale. 

B.  Same— ExFRBse  Wabbahtt— CoNSTRDCTioir. 

Onaranty  by  a  seedsman  that  oats  aold  by  htm  tat  seeding  puiposee 
were  *'in,  good  condition,  choice  stock,  and        cleaned"  did  not  amount 
to  a  guaranty  that  tbey  were  free  from  mustard  seed. 
4  Same — Implied  Wakrantt. 

Id  the  absence  of  an  express  warranty  that  oats,  sold^fw  seed,  were 
free  from  mustard  seed,  the  law  would  imply  one. 
6.  Same— Watvbr  op  Warkahtt— Qdestion  poh  Jdrv. 

A  purchaser  of  seed  oats,  under  an  implied  warranty  that  tbey  were 
free  from  mustard  seed,  testifled  that  he  did  not  discover  any  foreign 
seed  among  them  until  tbey  were  nearly  all  sowed,  though  be  had  care- 
fully examined  them.  iBeld,  that  It  could  not  be  said  as  matter  of  law 
that  the  Implied  warranty  against  mustard  seed  had  not  sun-lved  the 
acceptance  and  sowing  of  the  seeds  ^  tbe  purcbasw. 


The  mere  fact  that  tbe  purchaser  sowed  a  gmall  part  of  the  oats  after 
discovering  the  presence  of  some  foreign  seed,  he  testifying  that  he  bad 
no  knowledge  as  to  its  character,  did  not,  as  matter  of  law,  operate  as 
an  acceptance  of  all  the  seeds,  tree  of  any  Imidied  mrranty  against 
mustard  seed. 

Action  by  William  H.  Bell  against  Frank  B.  Mills.  The  trial 
court  granted  a  nonsuit.  Motion  for  a  new  trial  on  plaintiff's  excep- 
tions, heard  in  the  first  instance  in  the  appellate  division.  £xcq)tions 
sustained,  and  new  trial  granted. 

See  74  N.  Y.  Supp.  224. 

Argued  before  ADAMS,  P.  J.,  and  McI^ENNAN.  SPRING,  WIL- 
LIAMS, and  HISCOCK,  JJ. 

D.  £.  Broi^,  lor  plaintiff. 
Ceylon  H.  Lewis,  for  defendant. 

WILLIAMS,  J.  The  plaintiff's  exceptions  should  be  sustained, 
and  a  new  trial  granted,  with  costs  to  plaintiff  to  abide  event. 

The  action  was  brought  to  recover  damages  for  breach  of  war- 
ranty upon  the  sale  of  seed  oats.  The  case  has  been  in  this  court 
before,  upon  an  appeal  from  a  judgment  for  plaintiff  entered  upon 
the  verdict  of  a  jury.  That  judgment  was  reversed,  and  a  new  trial 
granted.  See  68  App.  Div.  531,  74  N.  Y.  Supp.  224.  Upon  a  second 
trial,  the  court,  without  permitting  a  cross-examination  of  most  of 
the  plaintiff's  witnesses,  and  without  waiting  for  the  defendant  to  put 
in  any  evidence  whatever,  invited  a  motion  for  nonsuit,  and  granted 
it  at  once,  upon  the  theory  that  he  was  thus  following  the  decision 


e. 


Same. 
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of  tlus  court  upon  the  former  appeal.  This  was  an  unfortunate  (Us- 
position  of  the  case,  because,  upon  this  motion  to  set  aside  such  non- 
suit and  grant  a  new  trial,  the  case  must  be  considered  and  deter- 
mined upon  an  entirely  different  statement  of  the  facts,  and  an  en- 
tirely different  rule  must  govern  our  action,  than,  upon  the  former 
appeal.  Upon  the  second  trial  the  plaintiff  gave  very  different  evi- 
dence frcKn  that  given  by  him  on  the  first  trial  as  to  material  facts 
stated  in  our  former  opinion,  and  the  trial  court  had  no  power  to 
pass  upon  his  truthfulness  in  making  such  change.  His  credibility 
upon  the  second  trial  was  for  the  jury,  and  could  not  be  taken  from 
them  and  determined  by  the  court.  While  the  court,  at  trial  term 
or  in  the  appellate  division,  may  set  aside  a  verdict  as  contrary  to 
the  evidence  after  the  verdict  has  been  rendered,  the  trial  court  can- 
not grant  a  nonsuit,  based  upon  a  disregard  of  any  evidence  as  un- 
UTithftil.   Williams  v.  Railroad  Co.,  155  N.  Y.  158,  49  N.  E.  672. 

Upon  the  first  trial  the  evidence  showed  that  the  plaintiff,  at  the 
time  he  received  the  oats  and  before  he  sewed  any  of  them,  took  the 
card  found  in  the  oats  and  read  it.  No  suggestion  was  then  made 
that  be  did  not  read  the  whole  of  its  contents.  On  the  second  trial 
he  testified  that  he  did  not  at  that  time  observe  or  read  the  part  of 
the  card  near  the  bottom  and  in  smaller  type,  and  that  he  knew 
nothing  of  that  until  long  after  the  oats  were  all  sowed.  Upon  the 
first  trial  the  evidence  showed  little  or  no  examination  by  the  plain- 
tiff of  the  oats  when  he  received  them,  and  before  they  were  sowed, — 
merely  that  he  took  some  up  in  his  hand,  and  let  them  run  off  into  the 
bag.  On  the  second  trial,  both  he  and  his  witnesses  testified  in  great 
deuil  to  the  care  used  by  them  in  examining  the  oats  before  they 
were  sowed.  On  the  first  trial  it  appeared  tmt  the  most  casual  ex- 
umnaticm  of  the  oats  would  discover  the  presence  of  the  foreign  seeds 
therein.  Upon  the  second  trial  it  was  shown  that  they  were  not  dis- 
covered until  nearly  all  the  plaintiff's  oats  had  been  sowed,  though 
veiy  carefully  examined  by  the  plaintiff  and  his  witnesses.  So  that, 
whUe  the  facts  as  stated  in  our  former  opinion  were  that  the  card 
in  the  oats  was  read  by  the  plaintiff  when  he  received  the  oats,  and 
the  foreign  seeds  could  have  been  discovered,  before  the  oats  were 
sowed*  by  the  most  ordinary  and  casual  examination,  and  little  or 
no  examination  was  in  tsLCt  made  before  the  sowing  was  done,  none 
of  these  bets  upon  this  motion  can  be  regarded  as  settled,  but  the 
very  contrary  must  be  assumed.  They  were  all  questions  of  fact  for 
the  Jury,  and  we  must  assume,  for  the  purpose  of  this  motion,  that  the 
jury  would  have  found  the  facts  directly  the  contrary  of  those  stated 
in  our  former  opinion. 

It  is  said,  however,  as  to  the  fine  print  upon  the  cards  found  in 
the  oats,  that  it  was  there,  and  the  plaintiff  was  bound  to  read  it  and 
to  know  what  it  was.  The  claim  made  by  the  plaintiff  is  that  he  did 
not  know  or  understand  that  this  fine  print  upon  the  bottom  of  the 
card  was  designed  to  be  a  contract,  binding  upon  the  parties,  con- 
taimng  the  terms  and  conditions  upon  which  the  <»ts  were  to  be  ac- 
cqited  by  him  and  sowed.  If  the  fine  print  matter  was  to  be  re- 
garded as  such  a  ccmtract,  it  must  have  been  assented  to  by  the  plain- 
tiflf;  otherwise,  die  minds  of  the  parties  did  not  meet,  and  under 
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all  the  circumstances  it  could  hardly  be  held  as  a  matter  of  law  that 

he  was  bound  to  know  or  understand  that  it  was  intended  as  such  a. 
contract,  and  to  read  or  know  its  contents.  It  was  very  likely  a 
question  for  the  jury  whether,  coming^  to  him  as  it  did,  he  was  bound 
to  read  it  and  kjiow  its  contents,  and  that  receiving-  it  and  accept- 
ing the  oats  without  objection  amounted  to  an  assent  to  the  terms 
thereof  as  a  contract  under  which  the  oats  were  accepted  and  sowed. 
Blossom  V.  Dodd,  43  N.  Y.  265,  3  Am.  Rep.  701. 

We  cannot  therefore,  upon  this  moti<xi,  regard  the  line  print  upon 
this  card  as  a  part  of  the  contract  between  the  parties,  as  we  did  do 
on  the  former  appeal.  We  must  determine  this  motion,  then,  upon 
the  revised  statement  of  fact  indicated  by  the  foregoing  suggestions, 
and  the  question  now  involved  may  accordingly  be  stated  as  follows : 
The  oats  having;  been  purchased  for  sowing,  having  contained  a  con- 
siderable quantity  of  mustard  seed,  which  could  not  be  discovered 
by  an  ordinary  inspection  or  examination  before  sowing;  more  than 
an  ordinary  iiupection  and  examination  having  been  made  by  the 
plaintiff  before  sowing  the  same,  and  he  not  lutving  discovered  the 
presence  of  the  mustard  seed,  the  seed  hanng  been  discovered  after 
most  of  the  oats  had  been  sowed,  but  not  even  then  known  to  be  mus- 
tard seed;  the  remainder  of  the  oats  having  been  sowed,  and  the 
discovery  that  they  were  mustard  seed  not  having  been  made  until 
the  crop  came  up  from  the  ground;  and  the  oats  having  been  sold 
under  the  statements  made  in  the  catalogue,  and  delivered  to  and  ac- 
cepted by  the  plaintiff  under  the  statements  in  such  catalogue  alone, — 
was  there  a  warranty  of  the  oats,  expressed  or  implied,  as  to  the 
presence  of  mustard  seed  therein,  which  survived  the  acceptance  and 
sowing  of  the  oats,  of  which  there  was  breach,  so  as  to  permit  the 
recovery  by  the  plaintiff  of  damages  therefor?  The  defendant  in 
the  catal<^e  said: 

"My  Guaranty.  1  guaranty  that  all  seeds  *  •  •  sent  out  from  my 
establishment  shall  reach  the  purchaf^er  *  *  *  In  good  condition,  be  fresh 
and  true  to  name,  to  grow  If  properly  planted,  and  If  such  should  not  prove 
the  case,  I  will  refill  the  order,  free  of  charge,  providing  sufilcl^t  proof  la 
given  me  within  a  reasonable  time.  I  cannot  guaranty  crops,  and  will  not 
be  hdd  respondble  for  them." 

And  then,  in  advertising  this  particular  kind  of  oats,  on  a  subse- 
quent page  of  the  catalogue,  in  giving  the  price  of  the  same,  he  said : 
Price  of  choice  stock,  welt  cleaned,  etc. ;  and  the  plaintiff  paid  the 
price  so  stated  for  the  oats  in  question.  The  catalogue  did,  there- 
fore, contain  an  express  warranty  that  the  oats  were  "in  good  condi- 
tion, choice  stock,  and  well  cleaned,"  when  delivered  to  the  plaintiff ; 
and  for  a  breach  of  this  warranty  the  defendant  prescribed  the  re- 
dress which  the  plaintiff  would  be  entitled  to,  to  wit,  the  refilling  of 
the  order  upon  giving  sufficient  proof  of  the  breach  in  a  reasonable 
time,  and  he  added  that  he  would  not  guaranty  the  crop  and  would 
not  be  responsible  therefor. 

In  the  absence*  of  the  printed  matter  upon  the  card,  however,  and 
considering  the  matter  in  the  catalogue  alone,  it  can  hardly  be  said 
that  this  warranty  covered  the  defect  here  complained  of, — the  pres- 
ence of  mustard  seed  in  the  oats.   None  of  these  words,  used  as  they 
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were,  fairly  implied  that  the  defendant  referred  to  the  purity  of  the 
seeds  and  the  freedom  from  noxious  seeds,  as  the  language  upon 
the  card  clearly  did.  The  words  used  in  the  catalogue  were  at  best 
of  doubtful  meaning,  and  could  not  be  regarded  as  notif3ring  the 
plaintiff  that  they  had  so  limited  defendant's  liability  as  to  require 
the  plaintiff  to  look  specially  for  the  presence  of  noxious  seeds,  or 
dse  lose  all  right  to  redress  for  the  presence  thereof  in  the  oats,  ex- 
cept to  have  his  order  refilled.  The  express  warranty  in  the  cata- 
logue, and  the  redress  p-ovided  for  a  breach  thereof,  did  not  extend 
to  the  defect  here  complained  of.  In  the  absence  of  such  an  express 
warranty,  there  can  be  no  doubt  that  one  would  be  implied.  White 
V.  Miller,  71  N.  Y.  118,  27  Am.  Rep.  13.  And  under  the  facts  ap- 
pearing in  this  record,  as  we  must  assume  them  to  be,  there  is  no 
reason  why  it  should  be  said  as  a  matter  of  law  that  such  warranty 
did  not  survive  the  acceptance  and  sowing  of  these  oats  by  the  plain- 
tiff. Nor  are  we  willing  to  say,  upon  the  fact's  now  appearing  and 
under  the  contract  here  involved,  that  a  sowing  of  a  small  quantity 
of  the  oats,  after  he  discovered  the  presence  of  some  foreign  seeds 
therein,  the  plaintiff  having  no  knowledge  as  to  their  character,  oper- 
ated as  an  acceptance  of  the  oats  under  the  contract,  which  the  im- 
plied warranty  did  not  survive,  and  therefore  no  recovery  could  be 
had  for  the  damages  sustained  by  the  use  of  such  oats,  at  least,  as  he 
had  already  sowed.  The  oats  delivered  to  his  son,  it  appears,  were 
purchased  for  htm,  and  no  damages  are  sought  in  this  action  by  rea- 
son of  the  sowing  thereof. 

The  views  hereinbefore  expressed  lead  us  to  conclude  that  the 
plaintiff's  exceptions  should  be  sustained,  and  the  motion  for  a  new 
trial  granted,  with  costs  to  the  plaintiff  to  abide  event   All  concur. 


BAI^ANTTNE  V.  STEENWKBTH. 

(Supreme  Oourt,  Appellate  DlTtelon,  Second  Department.  January  80,  19U3.) 

1.  ExBccTORs— Full  Statdtort  Cobts— Liability— Review. 

An  order  awarding  fidl  statutory  costs  against  a  defendant  executor, 
pursuant  to  Gode  Civ.  Proc.  V  1886,  on  the  ground  that  the  claim  was 
unreasonably  resisted  or  neglected,  could  not  be  disturbed  on  appeal, 
where  the  motion  therefor  was  based  not  alone  on  the  affidavit  of  ptaln- 
tifTs  attorney,  but  on  all  the  proceedings  In  the  action,  which  were  not 
before  the  reviewing  conrt 

Appeal  from  special  term.  Kings  county. 

Action  by  Amelia  B.  Ballantyne  against  John  H.  Steenwerth,  as 
executor  of  Phillip  Steichelmann,  deceased.  From  an  order  granting 
full  statutory  costs  and  disbursements  to  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  T.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ, 

Fred  L.  Gross,  for  appellant 
Metcalf  B,  Hatch,  for  respondent 

WILLARD  BARTLETT,  J.  The  county  court  has  awarded  to 
the  plaintiff  full  costs  against  the  defendant  executor  under  section 
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1836  of  the  Code  of  Civil  Procedure.  The  order  cannot  be  sustained, 
on  the  ground  that  defendant  did  not  seasonably  file  the  consent  pro- 
vided  for  in  section  1822  and  in  the  section  cited,  because  the  suit 
was  begun  only  eight  days  after  the  claim  was  rejected  by  the  ex- 
ecutor, whereas  the  executor  has  five  months  and  twenty  days  after 
the  rejection  to  file  the  necessary  consent.  Hart  v.  Hart,  45  App. 
Div.  280,  61  N.  Y.  Supp.  131.  It  would  seem,  therefore,  that  the  or- 
der must  have  been'based  upon  the  alternative  proposition  that  the 
payment  of  the  claim  was  unreasonably  resisted  or  neglected,  and  we 
cannot  say  that  the  learned  county  judge  erred  in  so  holding.  The 
motion  was  based  not  alone  upon  an  affidavit  of  the  plaintiff's  attor- 
ney, but  upon  all  the  proceedings  in  the  action.  These  proceedings 
are  not  before  us,  but  were  presumably  in  the  mind  of  the  learned 
trial  judge  at  the  time  he  entertained  and  decided  the  motion.  The 
circumstances  of  the  trial  may  well  have  shown  that  the  suit  was 
unreasonably  defended,  and,  as  we  cannot  indulge  in  any  presump- 
tion to  the  contrary,  the  order  should  be  affirmed.  All  concur. 


(79  App.  Div.  100.) 

ROMER  T.  KENSICO  CEMETERY. 
(Supreme  Court,  Appellate  Dlrislon,  Second  Department.   January  30,  1908.) 

1.  Bill  op  PARrtCDLAns— Dblat  in  Berticb— Order  Pbrhittiko  SESVicfr— 
DiscRRTiON  OF  Court — Review. 

Order  permitting  service  of  further  bill  of  particulars  by  plaintiff,  as 
required  by  a  former  order,  will  not  be  disturbed,  tbougb  there  has  l>een 
great  laches  on  plalntlfTs  part  In  serrlng  same,  where  plaintiff  claimed 
meanwhile  to  have  been  negotiating  with  a  form«:  attorney  of  defeudanta 
for  a  settlement,  and  defmdaut  had  made  no  very  determined  effort  to 
bring  the  action  to  trial. 

3.  BooKP  AND  Papers— CoMPEiJ.iNG  Production. 

A  party  cannot  be  compelled  to  produce  books  and  papers  for  examina- 
tion by  the  adverse  party  except  In  the  mode  prescribed  in  Oode  (Mv. 
Proe.  c.  8,  art.  4. 

Appeal  from  special  term,  Westchester  county. 

Action  by  William  Romer  against  the  Kensico  Cemetery.  From 
an  order  permitting  plaintiff  to  serve  a  further  bill  of  particulars,  de- 
fendant appeals.  Modified. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT.  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ, 

Thomas  D.  Husted,  for  appellant. 
William  Romer,  for  respondent. 

WILLARD  BARTLETT,  J.  This  action,  which  is  brought  to  re- 
cover compensation  for  professional  services  alleged  to  have  been 
rendered  by  the  plaintiff  to  the  defendant  as  an  attorney  at  law,  was 
commenced  on  the  26th  day  of  November,  1895.  In  December  of 
that  year  an  order  was  made  at  special  term  directing  the  plaintiff 
to  serve  a  further  bill  of  particulars  of  his  account  for  services  and 
disbursements  referred  to  in  the  complaint.  Plaintiff's,  time  for  coin- 
pliance  with  this  order  was  extended  by  order  and  various  stipula- 
tions until  September  7,  1896,  when  the  defendant's  attorney  refused 
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to  grant  any  further  extension.  No  other  step  appears  to  have  been 
taken  in  the  action  until  the  year  1900,  when  the  plaintiff  appears 
to  have  prepared  an  amended  bill  of  particulars,  and  asked  the  de- 
fend»it*s  attorney  to  accept  it.  This  request  was  refused,  and  finally, 
in  1902,  the  plaintiff  made  an  application  to  the  court,  which  resulted 
in  the  order  appealed  from.  This  order  permits  the  plaintiff  to  serve 
a  further  bill  of  particulars  upon  the  defendant's  attorney  forthwith, 
gives  the  defendant  10  days  from  the  service  of  the  order  within 
which  to  serve  an  amended  answer,  and  provides  that  the  plaintiff 
may  have  leave  "to  examine  and  copy  any  receipts  defendant  may 
have  of  plaintiff's  in  .relation  to  the  subject  matter  of  this  action." 
The  plaintiff's  excuse  for  the  extreme  laches  herein,  as  appears  from 
his  various  affidavits  contained  in  the  appeal  book,  is  the  expecta- 
tion, based  upon  negotiations  with  the  former  attorney  for  the  de- 
fendant, that  a  settlement  would  be  effected,  although  the  present 
attorney  for  the  defendant  denies  that  any  such  negotiations  had  been 
carried  on  with  him.  It  is  apparent  that  the  representatives  of  the 
defendant  made  no  very  determined  effort  to  bring  the  action  to  trial, 
and  we  are  not  disposed  to  interfere  with  the  exercise  of  discretion 
by  the  learned  court  at  special  term  so  far  as  that  portion  of  the 
order  is  concerned  which  permits  the  service  of  the  plaintiff's  amended 
bill  of  particulars  forthwith.  It  was  manifestly  proper  to  accompany 
this  permission  with  a  provision  giving  the  defendant  time  within 
which  to  serve  an  amended  answer  if  so  advised.  That  part  of  the 
order,  however,  wliich  allows  the'  plaintiff  an  inspection  of  papers 
in  the  hands  of  the  defendsuit  must  be  reversed.  A  party  cannot  be 
compelled  to  produce  books  of  papers  for  the  examination  and  in- 
spection of  the  adverse  party  before  trial  except  in  the  mode  pre- 
scribed in  article  4  of  chapter  8  of  the  Code  of  Civil  Procedure.  Dick 
V.  Phillips,  41  Hun,  603.  The  plaintiff  has  not  complied  in  any  re- 
spect with  the  requirements  of  the  Code  in  regard  to  the  discovery 
of  books  and  papers,  and  for  this  reason  that  portion  of  the  order 
under  review  cannot  stand. 

Order  modified  by  striking  out  the  provision  granting  leave  to  the 
plaintiff  to  examine  and  copy  the  receipts  in  possession  of  the  defend- 
ant, and,  as  thus  modified,  affirmed,  without  costs  of  this  appeal  to 
either  party.   All  concur. 


09  App.  DiT.  426.) 

BRISTOL  T.  ORA9T  et  aL 

Qnpreme  Conrt;  Appellate  Dlvl^n,  Fourth  Department  January  6,  1903.) 

L  Uhobrtaktno— Liability  op  Borety— Pbkckdkkt  Etekt. 

An  undertaking  given  to  procure  discharge  of  defendant,  In  an  action 
for  fraudul^t  conversion,  from  an  order  of  arrest,  reciting  that  obligors 
"undertake  •  •  •  that  defendant  •  ♦  •  will  obey  the  direction 
of  the  court  or  of  an  appellate  conrt,  contained  In  an  order  or  a  Judgmmt 
requiring  him  to  perform  the  act  specified  In  the  said  order  of  arrest,  0^, 
Id  default  of  his  doing  so,  that  he  will  at  all  times  render  himself  ame- 
nable to  asxy  mandate  which  may  be  issned  to  enforce  a  final  Judgment 
against  him  In  tbe  action,"  makes  the  liability  depend  on  the  precedent 
event  that  defendant  make  default  in  obeying  an  order  of  the  court;  and 
tlte  fiict  l^t  no  aiicb  direction  could  be  ^ven,  and  there  could,  therefore. 
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be  no  default,  does  not  make  the  surety  liable,  tboofh  an  execution  on  the 
money  jndgmeat  la  retnrned  nnsatlsAed.  and  an  execatlon  against  the 
person  returned  that  defendant  could  not  be  found. 
UcLranan.  J.,  dissenting. 

Ai^al  from  trial  term,  Oswego  county. 

Action  by  Almon  Bristol  against  Aaron  A.  Graff,  impleaded  with 
another.  From  a  judgment  for  plaintiff  on  a  verdict,  and  from  an 
order  denying  a  new  trial  on  the  minutes,  defendant  Graff  appeals. 

Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WII^ 
LIAMS,  and  NASH,  JJ. 

Rubin  &  Tierney  and  B.  J.  Stolz,  for  appellant, 
Newell,  Chapman  &  Newell,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

The  action  was  upon  an  undertaking  given  to  procure  the  discharge 
of  James  W.  Shipman  from  an  order  of  arrest,  under  section  575  of 
the  Code  of  Civil  Procedure.  The  order  was  made  in  an  action  where- 
in Shipman  was  defendant  and  this  plaintiff  was  plaintiff.  Graff,  the 
appellant  here,  was  a  surety  upon  the  undertaking.  The  only  ques- 
tion of  fact  submitted  to  the  jury  was  whether,  at  the  time  the  under- 
taking was  executed  and  delivered,  it  contained  the  words  "jointly  and 
severely."  The  undertaking,  when  produced  upon  the  trial,  did  not 
contain  those  words.  They  were  originally  printed  in  the  blank,  but 
had  been  erased  by  drawing  a  pen  tljrough  them.  Upon  a  conflict 
of  evidence,  and  after  a  serious  controversy  over  this  question,  the 
jury  found  in  favor  of  the  plaintiff  that  the  undertaking,  when  executed, 
was  joint  and  several,  as  required  by  the  statute  (section  812,  Code 
Civ.  Proc).  We  cannot  disturb  that  finding.  There  was  evidence  to 
support  it,  and  the  finding  cannot  be  held  to  be  contrary  to  the  evi- 
dence, under  the  well-settled  principles  of  law  ^veming  our  action  on 
appeal.  Questions  of  law  were,  however,  raised  upon  the  trial,  and 
are  here  for  our  determination.  One  of  them  seems  to  be  fatal  to  the 
plaintiff's  right  to  recover  in  the  action.  The  order  of  arrest  required 
the  sheriff  to  hold  the  defendant  to  "bail  in  the  sum  of  $1,500,  by  a 
written  undertaking,  executed  by  two  or  more  sufficient  sureties,  to 
the  effect  that  the  defendant  shall  at  all  times  render  himself  amenable 
to  any  mandate  which  shall  be  issued  to  enforce  a  final  judgment 
against  him  in  the  action."  The  action  was  for  a  wrong,  to  recover 
damages  for  the  fraudulent  conversion  and  misappropriation  of 
moneys  or  property  held  by  defendant  in  a  fiduciary  capacity,  and  the 
demand  for  relief  was  the  recovery  of  money  only.  In  such  an  action 
the  bail  could  only  be  by  an  undertaking,  under  subdivision  3,  §  575, 
Code  Civ.  Proc. ;  and  the  order  of  arrest  correctly  so  directed,  using 
the  precise  language  of  that  subdivision.  The  defendant  was  arrested 
by  the  sheriff  of  Cortland  county,  and,  desiring  to  give  the  bail  re- 
quired, went  with  the  sheriff  to  the  county  judge's  office.  Plaintiff's 
attorney  was  there  present,  and  also  the  attorney  for  the  defendant,  and 
his  surety,  Graff,  the  appellant.  The  county  judge  for  some  reason 
furnished  a  blank  undertaking  in  the  form  used  under  subdivision  i 
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instead  of  subdivisioii  3  <A  the  section  of  the  Code  in  question.  The 
attorney  for  the  defen^uit  undertoc^  to  fill  up  the  blank,  and  to  make 
it  conform  to  subdivision  3,  by  erasures  and  interlineations  in  the 
printed  form.  He  allowed  the  matter  required  by  subdivision  i  to  re- 
main down  to  the  words,  "proceedings  to  punish  mm  for  the  omission," 
erased  these  words,  and  then  added  the  words  required  by  subdivision 
3,  so  that  the  undertaking,  as  prepared  for  execution,  read  as  follows : 
*^ndertake  in  the  sum  of  $1,500  that  the  defendant,  James  W.  Ship- 
man,  will  obey  the  direction  01  the  court  or  of  an  appellate  court  con- 
tained in  an  order  or  a  judgment  requiring  him  to  perform  the  act 
speci£ed  in  the  said  order  of  arrest,  or,  in  default  of  his  so  doing,  that 
be  will  at  all  times  render  himself  amenable  to  any  mandate  which  may 
be  issned  to  enforce  a  final  judgment  against  him,  in  the  action." 
The  undert^ng,  in  this  form,  was  executed,  the  county  judge  t^ng 
the  acknowledgments,  and  the  sheriff  accepted  the  same,  and  dis- 
charged the  defendant  from  arrest.  The  action  proceeded  to  judg- 
ment in  the  usual  form  for  money  only.  An  execution  against  prop- 
erty was  issued,  and  retiu'ned  unsatisfied,  and  an  execution  against  the 
perscm  was  issued,  and  returned  to  the  effect  that  defendant  could  not 
be  found.   This  action  was  then  commenced. 

It  is  claimed  that  no  default  was  made  under  this  undertaking  en- 
titling plaintiff  to  recover  against  the  surety  Graff ;  that  he  did  not 
midertake  that  Shipman  would  unqualifiedly  render  himself  amenable 
to  a  mandate  to  enforce  the  judgment,  but  tlut  he  would  render  himself 
so  amenable  only  in  case  of  his  default  in  obeying  the  direction  of  the 
court  or  an  appellate  court,  thereinbefore  referred  to;  and  no  such 
default  was  shown,  or  could  be  shown.  No  such  direction  could  be 
given  by  the  court  in  the  action.  If  the  undertaking  had  been  to  the 
effect  that  he  would  obey  the  order  of  the  court,  and  render  himself 
amenable  to  a  mandate  to  enforce  the  judgment,  it  might  be  held  that 
the  provision  as  to  obeying  the  direction  of  the  court  imposed  no  obli-  . 
gation  in  such  form  of  action ;  that  the  words  were  ma*ely  surplusage, 
and  could  be  disregarded  as  such,  and  effect  given  to  the  mnaining 
words,  which  were  sufficient  tmder  subdivision  3  of  the  section.  We 
do  not,  however,  see  how  the  peculiar  langimge  used  in  this  under- 
taking can  be  disregarded,  and  the  liability  held  to  be  unqualified  that 
Shipman  shall  render  himself  amenable  to  a  mandate  to  enforce  the 
judgment  in  the  action.  If  we  attempt  to  disregard  the  objectionable 
wc^s,  and  to  read  the  balance  as  indicating  the  real  undertaking,  we 
thereby  change  materially  the  obligations  of  the  surety,  and  thu  we 
are  not  pennitted  to  do.  In  Post  v.  Doremus,  60  N.  ¥.'371,  there  was 
an  app«d  to  the  couxt  of  appeals  from  an  order  made  by  the  general 
term  granting  a  new  tnaX.  An  undertaking  was  given  to  perfect  the 
appeal,  and  also  to  stay  proceedings ;  the  latter  part  providing  that, 
if  the  judgment  appealed  from  should  be  affirmed,  or  the  appeal  be 
dismissed,  the  ajq>ellant  would  pay  the  amount  directed  to  be  paid  by 
the  judgment,  etc  It  was  held  this  latter  part  of  the  undertaking 
created  no  liability  of  the  sureties;  that  such  liability  was  dependent 
vpon  the  occurrence  of  a  precedent  event ;  that  the  judgment  appealed 
ntnn  should  be  affirmed,  but  that  event  could  never  occur,  because  no 
jodgment  was  appealed  from,  and  none  could  be  afl&rmed.   In  Assoda^ 
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tion  V.  Read,  124  N.  Y.  189,  26  N.  •£.  347,  an  undertaking  to  stay 

proceedings  in  a  foreclosure  case,  instead  of  providing  for  the  pay- 
ment of  deficiency  under  section  1331  of  the  Code  of  Civil  Procedure,, 
was  in  the  form  prescribed  by  section  1327,  to  stay  execution  on  a 
money  judgment,  and  provided  that,  if  the  judgment  appealed  from 
should  be  affirmed,  or  the  appeal  be  dismissed,  defendant  would  pay 
the  sum  directed  to  be  paid  by  the  judgment,  etc.  It  was  held  that  the 
judgment  appealed  from  did  not  direct  any  money  to  be  paid  (Barnard 
V.  Onderdonk,  98  N.  Y.  167),  and  therefore  no  recovery  could  be  had 
upon  the  undertaking  beyond  the  costs  inserted  in  the  ju(^ment  ap- 
pealed from,  even  though  there  was  finally  a  deficiency  upon  the  mort- 
gage which  the  defendant  was  liable  to  pay. 

These  cases  are  not  entirely  in  point  here,  but  they  illustrate  the 
principle  that  the  sureties  upon  an  undertaking  are  not  liable  beyond, 
the  language  of  their  agreement,  fairly  construed.  They  are  not 
bound  by  any  intention  that  may  have  existed,  unless  it  is  expressed 
in  the  undertaking  itself.  The  liability  in  this  undertaking  is  made 
to  rest  upon  the  precedent  event  that  the  defendant  made  default  in 
obeying  a  directicm  of  the  court ;  and  the  fact  that  no  such  direction 
could  be  given,  and  there  could,  therefore,  be  no  default,  did  not 
operate  to  render  the  surety  liable  m  the  absence  of  such  precedent 
event,  the  default  occurring. 

We  conclude,  therefore,  that  the  judgment  and  order  appealed  from 
were  improperly  rendered  and  made,  and  that  they  should  be  reversed^ 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 
All  concur,  except  McLENNAN,  J.,  who  dissents  in  an  opinion. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  event,  upon  auestions  of  law  only,  tbe  facts  haTbig  been 
examined,  and  no  error  found  tberein. 

.  McLENNAN,  J.  (dissenting).  It  seems  to  me  that  the  words 
contained  in  the  undertaking  in  suit,  which  were  evidently  taken  from 
subdivision  i  of  section  575  of  the  Code  of  Civil  Procedure,  added  in 
no  degree  to  the  statutory  obligation  of  the  defendant,  and  so  may 
be  disregarded  as  surplusage.  The  obligation  iA  the  defendant  is 
clearly  expressed  in  the  last  clause  of  the  bond,  to  wit,  that  Shipman 
"will  at  all  times  render  himself  amenable  to  any  mandate  which 
may  be  issued  to  enforce  a  final  judgment  against  him  in  the  ac- 
tion." It  added  nothing  to  that  obligation  to  say  that  Shipman 
*'will  obey  the  direction  of  the  court  or  of  an  appellate  court  contained 
in  an  order  or  judgment  requiring  him  to  perform  the  acts  spec- 
ified in  said  order  of  arrest."  The  final  judgment  might  be  the  judg- 
ment of  the  appellate  division  or  of  the  court  of  appeals,  but  the 
only  obligation  of  the  defendant  is  that  Shipman  will  render  himself 
amenable  to  any  mandate  which  may  be  issued  to  enforce  such  final 
judgment.  It  adds  nothing  to  say  such  judgment  as  may  be  ren- 
dered in  the  appellate  court.  It  is  then  only,  and  can  only  be,  the 
final  judgment  in  an  action  at  law.  The  decision  in  the  case  of 
Haberstro  v.  Bradford,  118  N.  Y.  187,  23  N.  E.  459,  is  decisive  of  the 
question.  In  that  case  one  Warren  was  arrested  for  the  appropria- 
tion to  his  own  use  of  moneys  received  by  him  in  a  fiduciary  capac- 
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ity,  and  the  order  of  arrest  directed  the  sheriff  to  arrest  him,  and 
hold  him  to  bail  in  the  sum  of  $1,200.  The  undertaking  was  as  fol- 
lows: 

"We  do  undertake  and  agree,  Jointly  and  severally,  that  the  said  defendant, 
William  F.  Warren.  'sluU  at  all  times  render  himself  amenable  to  the  process 
of  this  court  during  the  pendency  of  the  above-entitled  action,  and  to  such  as 

may  be  Issued  to  enforce  the  Judgment  herein.'  " 

It  was  held  that  the  undertaking  was  good.  The  court  said  (page 
194,  118  N.  Y.,  and  page  460,  23  N.  £.): 

condition  embraced  In  the  undertaking  in  excess  of  the  statutory  re- 
quirement is,  therefore,  that  the  defendant  shall  render  himself  amenable  to 
the  process  of  the  court  during  the  pendency  of  the  action." 

And  at  page  196, 118  N.  Y.,  and  page  461,  23  N.  E.,  the  court  said: 

"We  think  It  [the  clause  Warren  'shall  render  himself  amenable  to  the  pro- 
cess of  the  court  daring  the  pendency  of  the  above-entitled  action']  cannot  be 
held  to  add  any  additional  burden  or  duty  In  an  action  for  the  recovery  of 
money  only,  for  that  no  mesne  process  can  issue  requiring  the  defendant  to 
do  any  act  during  the  pendency  of  the  action.  Therefore  It  may  be  treated 
as  surplusage,  and  the  legal  quality  of  the  Instmilient  la  not  vitiated." 

In  the  case  at  bar  the  additional  condition  in  the  undertaking  in 
no  way  increased  the  burden  of  the  sureties,  for  the  reason  that  there 
could  be  no  direction  "of  the  court  or  of  an  appellate  court  con- 
tained in  an  order  or  judgment  requiring  him  to  perform  the  acts 
specified  in  said  order  of  arrest"  until  the  final  judgment  was  en- 
tered, and  except  such  as  was  contained  in  such  final  judgment.  In 
giving  the  undertaking  in  question,  the  sureties  assumed  the  stat- 
utory obligation  imposed  by  such  act,  and  which  was  correctly  ex- 
pressed in  the  last  clause  of  the  instrument.  The  preceding  clause 
added  nothing  to  such  obligation,  because,  as  was  held  in  the  Haber- 
stro  Case,  supra,  no  order  or  direction  by  any  court  could  be  made 
which  would  legally  affect  the  obligation  of  the  sureties  until  final 
judgment  was  rendered,  and  then  only  such  as  could  be  properly 
rendered  in  a  judgment  at  law  for  money  only.  The  action  against 
Shipman  was  purely  an  action  at  law.  No  form  of  equitable  relief 
could  be  decreed.  No  Hability  could  be  established  against  Ship- 
man  except  by  the  final  judgment,  and  the  only  obligation  which 
the  defendant  assumed  was  that  he  would  render  hiniself  amenable 
to  any  mandate  which  might  be  issued  to  enforce  such  judgment. 
When  the  Haberstro  Case,  supra,  was  before  the  general  term,  the 
court  siud: 

"It  Is  not  apparent,  nor  am  I  able  to  see,  that  the  use  of  tbeae  unauthorized 
irords  of  the  undertaking  can  have  any  possible  import  In  an  action  at  law» 
other  than  such  as  would  be  famished  by  th^  exclusion  from  the  Instrument 
No  requirement  within  the  provision  of  the  undertaking,  other  than  that  aris- 
ing out  of  the  liability  established  by  the  Judgment,  aeema  to  have  been  pos- 
sible In  the  action  in*  which  It  was  taken." 

In  the  case  of  Saunders  v.  Hughes,  2  Bailey,  504,  the  bond,  in  ad- 
dition to  the  statutory  requirement,  contained  a  provision  requiring 
the  defendant  "to  abide  the  event  of  the  court  and  jury."  It  was 
held  that  the  addition  of  such  words  did  not  render  the  bond  invalid. 

In  the  case  of  Goodwin  v.  Bunzl,  102  N.  Y.  224,  6  N.  E.  399,  an 


Digiitzed  by 


Google 


44  80  NEW  TORK  StTPPLKHENT  (Sup.  Ct. 

and  114  N«w  York  Sut«  Beportcr 

undertaking  given  on  appeal  from  a  judgment  in  replevin  to  the  gen- 
eral term,  instead  of  being  in  the  form  of  an  undertaking  to  stay 
proceedings  on  appeal  in  such  an  action  (Code  Civ.  Proc;  §  1329), 
was  in  tlie  form  prescribed  to  stay  tsection  1327)  execution  on  a 
money  judgment.  It  was  properly  served,  acknowledged,  approved, 
filed,  and  a  copy  served  on  plaintiffs'  attorneys.  In  an  action  upon 
the  undertaking  it  was  held  that  it  could  be  enforced. 

We  think  the  cases  cited  are  controlling  upon  the  questions  in- 
volved upon  this  A^pealt  and  support  the  proposition  that  the  defend- 
ants are  liable  upon  the  undertaking  executed  by  them.  Upon  the 
merits,  unless  there  is  some  controlling  authority  which  prevents,  the 
defendant  should  be  held  liable.  The  purpose  of  his  act  in  signing 
the  bond  in  question  was  to  release  Shipman  from  the  order  of  ar- 
rest and  give  him  his  liberty.  The  execution  of  the  bond  in  suit  ac- 
complished that  purpose,  and  it  was  prepared  and  executed  for  tliat 
purpose.  Shipman  then  left  the  jurisdiction  of  the  court,  and  the 
defendant  ought  not  to  be  permitted  to  say,  "All  I  did  in  the  prem- 
ises was  a  farce,  and  I  incurred  and  intended  to  incur  no  liability 
thereb)r.*'   Carr  &  Hobson  v.  Steriing,  114  N.  Y.  558,  22  N.  E.  37- 

The  judgment  should  be  affirmed,  witli  costs. 


<7i>  App.  DiT.  47a.) 

HOI/IHAN  V.  HOI/IHAN. 
(Supreme  Court,  A^Uate  Dlvlsloii,  Fanrtb  Department  Janoarr  20.  190S.) 

I    HUSBAHD  AHD  WlFB— SBPARATIOK  AoREEKBNT— SETrma  Asms  CONTEYAHCB8 

TO  WiFB. 

A  hnsband  and  wife  agreed  to  live  separate  during  tfaeir  natural  Uvea. 
Tbe  husband,  pursuant  to  the  agreement,  conveyed  to  the  wife  c^afn 
property,  and  the  wife  relinquished  her  claima  upon  him  for  support 
and  released  her  dower  right  and  the  right  to  share  In  his  estate,  together 
with  her  Interest  in  a  policy  on  his  life.  Tbe  wife  took  possession  ot  tSie 
property  conveyed  to  her,  made  Improvements,  and  paid  the  taxes  and 
Insurance.  She  received  from  some  sources  $500,  and  out  of  this  paid 
$160  on  a  mortgage,  and  used  the  balance  for  other  purposes.  Her  healtli 
waa  poor,  necessitating  medical  expenses,  and  she  spent  $350  more  than 
her  Income  from  the  property  the  first  year.  But  there  was  no  evidence 
that  she  did  not  do  the  best  ahe  could,  nor  was  there  any  evidence  that 
she  had  no  other  sources  of  Income.  Beld,  that  tbe  husband's  demand 
that  the  conveyance  to  the  wife  be  set  aside  oniess  she  gave  a  bond, 
with  auretlea,  to  protect  him  against  her  fntnre  support  was  Inequitably 

Appeal  from  special  term,  Cayuga  county. 

Suit  by  John  J.  Holihan  against  Mary  Holihan.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  McLENNAN.  SPRING.  WIIXIAMS,  HISCOCK, 
and  NASH,  JJ. 

Lyon  &  Lyon,  for  appellant 
A.  J.  Parker,  for  respondent. 

WILLIAMS,  J.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  brought  to  set  aside  two  deeds  given  by  a  husband 
to  his  wife  upon  an  agreement  made  after  a  separati(Mi  had  taken 
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place,  unless  the  wife  gave  a  bond,  with  sureties,  or  a  nx>rtgage  upon 
the  property  conveyed,  to  protect  the  husband  against  her  future  sup- 
port and  maintenance.  The  agreement  and  deeds  were  given  at  the 
same  time, — February  20,  1899,  The  parties  resided  in  the  city  of 
Auburn,  N.  Y.,  and  the  husband  was  engaged  in  business  there.  They 
had  been  married  for  many  years.  They  had  no  children  of  their  own, 
but  had  an  adopted  daughter.  In  1898  they  quarreled  and^  had  per- 
sonal encounters  with  each  other.  There  was  some  talk  about  an- 
other woman,  and  the  husband's  rdations  with  her.  He  was  at  a . 
Keeley  Cure  in  Rochester  for  a  time,  and  estrangement  and  separation 
resulted.  The  husband  left  his  wife  January  3,  1899.  It  seemed 
impossible  for  them  to  resume  their  marital  relations.  Lawyers  were 
employed  on  either  side,  and  the  agreement  and  deeds  were  made. 
There  is  no  evidence  in  the  record  as  to  what  property  the  parties  had, 
other  than  that  referred  to  in  the  agreement  and  deeds,  or  what  the 
income  of  either  party  was.  The  agreement  recited  that  differences 
between  the  parties  had  arisen,  resulting  in  estrangement  and  separa- 
tion; that  they  had  been  and  were  living  separate;  that  there  was  no 
probability  of  reconciliation,  and  their  common  interests  would  be 
promoted  by  an  agreement  to  live  separate  in  the  future;  and  then 
they  mutually  agreed  to  live  separate  during  their  natural  lives.  The 
husband  agreed  to  convey  by  warranty  deeds  to  his  wife,  in  fee  simple, 
the  premises  104  and  106  Van  Auden  street,  Auburn,  N.  Y.,  on  which 
there  were  tenement  houses,  the  deeds  to  be  given  concurrently  with 
the  agreement ;  and  it  was  stated  that  this  property  was  a  reasonable 
and  proper  provision  out  of  the  husband's  property  for  the  support 
and  maintenance  of  the  wife  and  adopted  daughter.  The  husband 
agreed  that  he  would  permit  his  wife  and  adopted  daughter  to  live 
separate  from  him  wherever  they  liked,  and  to  carry  on  such  trade  or 
business  as  they  desired,  and  he  would  not  molest  them ;  that  his  wife 
might  liave  the  exclusive  control,  custody,  and  education  of  the  adopt- 
ed daughter,  and  he  would  not  interfere  with  that;  that  she  might 
retain  all  property  she  then  had  or  should  thereafter  acquire,  and  enjoy 
and  dispose  of  the  same  as  though  she  were  unmarried ;  that  he  would 
not  take  or  receive  any  sliare  or  interest  in  her  estate  upon  her  de- 
cease, but  the  same  should  go  to  her  heirs  or  next  of  kin  by  blood. 
The  wife  agreed  to  take  the  deeds  of  the  Van  Auden  street  property, 
with  a  house  and  lot  on  Pine  street  (No.  8),  and  a  house  and  lot  on 
Park  avenue  (No.  15),  to  which  she  already  had  title,  in  full  satisfac- 
tion for  the  support  and  maintenance  during  their  lives  of  herself  and 
the  adopted  daughter,  and  of  all  indebtedness  incurred  by  them,  and 
then  unpaid,  and  for  all  claim  for  alimony ;  and  she  agreed  to  release 
the  husband  from  all  claim  for  past  and  future  support  and  maintenance 
and  dower,  and  that  she  would  not  take  or  receive  any  share  or  in- 
terest in  his  estate  upon  his  decease,  and  she  released  and  conveyed  to 
him  all  dower  and  interest  in  his  property.  She  also  agreed  to  pay  all 
debts  wliich  she  had  contracted,  and  which  were  unpaid,  for  the  sup- 
port of  herself  and  adopted  daughter,  and  to  release  her  claim  to  a 
$3,000  policy  of  insurance  upon  his  life,  and  to  all  money  provided 
therein  to  be  paid  to  her,  and  that  she  would  not  sue  or  take  any 
proceedings  against  him  for  any  act  of  his  past  life  or  for  future  sup- 
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port  or  maintenance.  The  deeds  were  of  the  Van  Auden  street  prop- 
erty, referred  to  in  the  agreement.  The  wife  at  the  same  time  released 
her  interest  in  the  life  insurance, — $3,000.  She  had  paid  some  of  the 
premiums  thereon  prior  to  that  time.  The  wife  took  possession  of, 
and  had  the  income  from,  the  real  estate  so  conveyed  to  her,  together 
with  the  property  on  Park  avenue  and  Pine  street,  from  the  20th  of 
February,  1899,  on.  The  adopted  daughter  left  her,  and  her  relation 
to  the  parties  became  thereupon  unimportant.  The  wife  made  im- 
provements upon  the  property  to  the  amount  of  $50,  paid  taxes  and 
insurance  thereon,  and  made  a  payment  of  $150  upon  the  principal 
of  a  mortgage  upon  her  real  property,  besides  keeping  up  the  interest. 
She  received  from  some  source  ^500  of  Hfe  insurance,  and  out  of  this 
paid  the  $150  of  principal  on  her  mortgage,  and  used  the  balance  for 
other  purposes.  She  was  in  poor  health,  her  doctor  bills  were  heavy, 
and  tms  monty  was  used  up  during  her  sickness,  and  for  school  and 
other  expenses  of  the  adc^ted  daughter.  While  she  was  sick,  one  bill 
contracted  before  the  agreement  was  made  was  sued;  she  and  her 
husband  being  made  defendants.  She  had  some  doubt  as  to  whether, 
under  the  agreement,  she  was  liable  to  pay  it.  When  satisfied  upon 
that  question,  she  paid  the  bill,  and  the  action  was  discontinued.  The 
Van  Auden  street  property  was  in  poor  repair,  and  did  not  produce 
very  good  income.  The  deeds  from  the  husband  recited  consideration 
of  $800  and  $1,300,  but  the  wife  was  unable  to  sell  the  property  for 
$i3oo.  This  action  was  brought  August  i,  1901, — one  year  and  six 
months  after  the  agreement  and  deeds  were  given.  It  was  tried  in 
October,  1901,  but  the  judgment  was  not  entered  until  July,  1902. 

The,  relief  afforded  by  the  judgment  was  improperly  granted.  The 
agreement  and  deeds  were  supported  by  a  good  consideration.  The 
wife  agreed  to  protect  the  husband  from  her  future  support  and  main- 
tenance, and  that  of  the  adopted  daughter,  not  to  prosecute  him  for  any 
act  of  his  past  life,  and  to  release  her  interest  as  beneficiary  under  a 
$3,000  policy  of  insurance  upon  his  life,  and  all  dower  and  other  inter- 
est in  his  property.  She  gave  the  release  of  the  life  insurance  and 
dower  at  once,  and  has  kept  and  performed  her  part  of  the  agreement 
ever  since.  She  has  supported  and  maintained  herself  and  the  adopt- 
ed daughter,  so  far,  at  least,  as  to  fully  protect  her  husband  against 
such  support  and  maintenance,  and  she  has  not  prosecuted  him  for  any 
act  of  his  past  life.  She  has  not  been  in  good  health.  Her  expenses 
have  therefore  been  considerable,  and  the  income  from  the  property 
has  not  been  large.  It  does  not  appear  that  she  has  been  improvident, 
or  has  expended  more  money  than  she  reasonably  needed  to.  It  may 
be  that  the  husband,  by  the  agreement  and  deeds  of  the  property,  did 
not  make  an  adequate  provision  for  the  support  of  his  wife  and  the 
adopted  daughter  in  case  of  the  sickness  of  the  wife,  but  that  would  not 
be  a  sufficient  reason  for  granting  him  relief.  In  the  absence  of  any 
proof  that  the  wife  has  not  done  the  best  she  could  under  the  circum- 
stances,— in  the  absence  of  any  proof  that  the  wife  has  not  fully  per- 
formed the  agreement  on  her  part, — and  the  provision  made  by  the 
husband  for  his  wife  appearing  to  be  inadequate,  under  the  circumstan- 
ces, the  court  has  by  the  judgment  imposed  greater  burdens  upon  tlie 
wife  than  the  agreement  provided  for,  and  has  denied  her  any  cJbr- 
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responding  relief.  She  has  be^n  required,  practically,  to  incumber  the 
property  conveyed  to  her,  to  protect  her  husband,  because  she  could 
not  weU  give  a  bond,  with  sureties,  unless  she  secured  the  sureties. 
She  would  have  to  give  the  mortgage  anyway,  and  the  property  would 
thus  be  tied  up  so  that  she  could  not  dispose  of  it  or  raise  money  upon 
it  for  improvements  or  for  her  support  in  case  of  long-continued  sick- 
ness; and  she  is  not  permitted,  in  case  of  the  setting  aside  of  the 
deeds,  to  have  baclc  the  interest  in  the  policy  of  insurance  upon  her  hus- 
band's life,  or  her  dower  and  other  interest  in  his  property  which  she 
released  as  a  consideration,  in  part,  for  the  agreement  and  the  deeds 
iA  the  property  to  her.  The  relief  afforded  is  inequitable  and  unjust. 
The  husband  says  he  supposed  he  was  adequately  protected  by  the 
agreement  against  the  future  support  and  maintenance  of  his  wife,  was 
so  advised  by  counsel,  and  finds  that  in  some  contingency  he  might 
still  be  so  liable.  After  making  the  provision  for  her  under  the  agree- 
ment, if  it  was  reasonably  adequate,  and  while  living  separate  from  her, 
he  would  not  be  liable  for  any  debts  incurred  by  her  for  her  support  and 
maintenance, — even  for  necessaries.  Hatch  v.  Leonard,  71  App.  Div. 
34,  75  N.  Y.  Supp.  726.  Only  in  case  she  became  a  public  charge 
could  he  be  compelled  to  support  her.  He  fears  that  contingency 
may  arise,  because  she  has  during  the  first  year  and  a  half  expended 
$350  more  tlian  her  income  for  her  support  and  maintenance  and  that 
of  the  adopted  daughter ;  she  having  been  sick  during  the  time,  and 
had  large  doctor  bills,  and  the  daughter's  expenses  for  school  and 
other  purposes,  to  meet.  The  wife  has  other  real  property  than  this 
CMiveyed  to  her  by  her  husband.  It  does  not  appear  what  its  value 
is,  how  much  it  is  incumbered,  or  what  income,  if  any,  it  affords  her. 
She  received  during  the  year  and  a  half  $500  insurance  from  some 
source  other  than  the  husband.  There  is  no  proof  she  has  not  other 
sources  of  income.  She  received  little  enough  from  her  husband,  ap- 
parently, and  what  she  has  recetvjed  she  should  be  permitted  to  retain, 
and  should  not  be  so  hampered  in  the  handling  of  it  as  to  reduce  its 
value  and  availability  as  a  means  of  providing  for  her  future  siipport 
and  maintenance  in  sickness  as  well  as  in  health.  Even  if  the  agree- 
ment were  void  because  it  provided  that  the  parties  should  live  sepa- 
rate, and  the  husband  should  be  relieved  from  his  liability  to  support  his 
wife,  equity  should  not  interfere  in  behalf  of  the  husband  to  deprive 
the  wife  of  such  benefit  as  she  has  received  under  it,  so  long  as  it  ap- 
pears fair  and  equitable,  and  she  keeps  and  performs  it  upon  her  part. 
Actions  of  this  kind  are  not  usually  brought.  Relief  is  ordinarily 
sought  by  the  wife  against  the  husband  to  set  aside  the  contract  be- 
cause it  does  not  make  proper  or  suitable  provision  for  the  support  and 
maintenance  of  the  wife,  and  is  therefore  inequitable.  See  Hungerford 
V.  Hungerford,  161  N.  Y.  550,  56  N.  E.  117. 

We  think  the  relief  in  this  case  was  improperly  granted,  and  that  the 
judgment  should  be  reversed  and  a  new  trial  granted,  with  costs  to  the 
affiant  to  abide  the  event  All  concur. 
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(78  App.  DiT.  426.) 

LEVINB  T.  METROPOLITAN  OT.  RT.  CO. 

(Supreme  Conrt,  Appellate  DiTlelon,  FInt  Department  Janiury  28,  1908.) 

1.  CHILDRBH— NEaLTOBNCB  OW  PABKNTS. 

Parents  of  a  child  6^  years  of  age  were  not  gnttiy  of  negligence  to 
permitting  the  cblld  to  accompany  his  brother,  12  years  of  age.  well 
acquainted  with  the  city,  on  a  visit  to  their  aunt.  In  a  different  portion 
thereof. 

8.  Bamr — Ihfutbd  Nbolioencb. 

Where  a  child  6%  yeani  of  age  was  killed  by  a  street  railway  car  while 
accompanying  hia  brother,  12  years  of  age,  from  one  part  of  the  city  to 
another,  the  negligence  if  any,  of  the  elder  brother*  would  be  imputable 
to  the  child  in  an  action  to  recover  for  his  death. 
&  Sahb— Sthekt  Railroads— Ik JDBiEa  to  Pedestrians. 

A  boy  12  years  of  age,  accompanied  by  decedent,  his  younger  brother, 
left  a  north-bound  street  car  after  it,  with  other  cars,  had  become  block- 
aded, and  waited  on  the  curb  until  the  cars  had  passed,  when  he  started 
to  cross  the  street,  after  looking  and  seeing  a  south-bound  car  by  which 
his  brother  was  struck  a  block  away,  but  was  himself  compelled  to  Jump 
out  of  the  way  of  the  car,  which  approached  at  an  unusual  and  n^IIgent 
rate  of  speed,  without  ringing  the  gong.  Held,  that  the  elder  boy  was  not 
guilty  of  negligence,  as  a  matter  law,  which,  being  Imputed  to  de- 
ceased, would  preclude  a  leoorery  for  his  death. 
4.  Bahe— Ddtt  to  Look. 

Whwe  decedent  In  custody  of  his  elder  brother,  attempted  to  cross  a 
street  in  front  of  a  street  car  which  was  a  block*  away  when  they  started 
from  the  curb  where  they  looked,  and  saw  the  car,  which  approached 
at  a  high  and  uegllgent  rate  of  speed,  of  between  14  and  16  miles  per 
hour,  without  ringing  the  bell,  whether  decedent's  brother  was  negligent 
in  not  looking  a  second  time  before  reaching  a  point  of  danger  was  a 
question  for  the  jury. 
6.  Same— Witnesses-- Duty  to  Produce— PnESDiiprtoiis. 

Defendant  requested  the  court  to  charge  that,  by  plalntlCTs  failure  to 
produce  certain  witnesses  claimed  to  have  been  witnesses  for  plaintiff  on 
a  former  trial,  the  Jury  might  infer  that  their  testimony  would  hsTO  been 
unfaTorable  to  plaintiff.  It  did  not  appear  that  the  witnesses  named  bad 
been  witnesses  on  the  former  trial,  ajid  the  court  declined  the  request  and 
charged  that  If  either  side  had  under  control  witnesses  who  could  testUy 
to  any  material  facts  connected  with  the  accident,  and  did  not  iffoduce 
them,  that  fact  might  be  considered  by  the  jury,  and  added  that  It  did 
not  appear  that  both  of  the  persons  named  fn  the  request  were  witnesses 
at  the  former  trial,  but  that  the  witnesses  mentioned  by  defendant  ware 
under  Its  control.   Beld,  that  such  instructicm  was  not  error. 

Van  Brunt  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Mary  Levine,  as  administratrix  of  the  estate  of  Benja- 
min Levine,  deceased,  against  the  Metropolitan  Street  Railway  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  de- 
nying defendant's  motion  for  a  new  trial,  it  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  K.  Brown,  for  appellant. 
Maurice  Untermyer,  for  respondent. 

LAUGHLIN,  J.  This  is  a  statutory  action  to  recover  for  the 
death  of  Benjamin  Levine,  alleged  to  have  been  caused  by  the  neg- 

T  2.  See  Negligence,  toL  87,  Cent  Dig,  1 1E3. 
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ligence  of  the  defendant.  The  decedent  was  6^  years  of  age,  and 
on  the  i6th  day  of  August,  ipoi,  he  and  his  brother  Philip,  12  years 
of  age,  were  going  from  their  home,  on  East  Third  street,  to  yisit 
their  aunt,  wlio  resided  on  Thirty-Ninth  street,  near  Seventh  ave- 
nue. Tliey  boarded  a  Broadway  car,  and  after  they  passed  Thirty- 
Fourth  street  it  was  delayed  by  a  blockade  of  cars  between  Thirty- 
Fourth  and  Thirty-Fifth  streets.  Their  car  stopped  a  little  south  of 
Thirty-Fifth  street;  there  being  a  car  or  two  ahead  of  it,  and  three 
or  four  behind  it,  all  between  Thirty-Fom-th  and  Thirty-Fifth  streets. 
They  alighted  from  the  car,  and  walked  to  the  northeast  corner  of 
Thirty-Fifth  street  and  Broadway,  intending  to  cross  Broadway  to 
the  west.  When  they  arrived  at  the  Herald  Building  corner,  the 
cars  that  had  been  delayed  commenced  moving  north,  and  they  re- 
mained standing  near  the  curb  until  all  of  the  blockaded  north-boimd 
cars  passed.  The  evidence  on  the  part  of  the  plaintiff  shows  that 
the  older  boy  then  looked  up,  and  saw  a  south-bound  car  at  or  on 
Thirty-Sixth  street ;  that  the  boys  then  started  westerly  across  Broad- 
way on  the  line  of  the  northerly  cross-walk  of  Thirty-Fifth  street, 
the  older  boy  haVing  the  decedent  by  the  hand;  that  Broadway  was 
asphalted,  and  there -was  no  distinct  crosswalk,  the  pavement  form- 
ing the  only  crossing;  that  they  walked  at  an  ordinary  pace;  that 
as  they  reached  a  point  between  the  north  and  south  bound  tracks, 
and  near,  at,  or  on  the  easterly  rail  of  the  south-bound  track,  the 
older  boy  looked  up  and  saw  the  south-bound  car  almost  upon  them ; 
that  he  hesitated  for  a  momenf,  and  then  dropped  his  brother's  hand 
and  dashed  across  in  front  of  the  car,  and  escaped  without  injury, 
but  the  easterly  side  of  the  front  of  the  car  struck  the  decedent,  in- 
flicting injuries  which  resulted  in  his  death ;  that  the  blockade  of  cars 
on  the  north-bound  track  had  existed  for  about  five  minutes,  and 
the  car  which  struck  the  decedent  was  the  first  car  that  had  passed 
on  the  south-bound  track  within  the  same  or  a  greater  length  of. 
time ;  that  it  was  behind  time,  and  was  filled  with  passengers  on 
their  way  to  the  races,  and  no  passengers  were  waiting  to  board  it 
on  Thirty-Fifth  street;  that  it  was  going  very  fast,  its  speed  being 
such  as  to  attract  the  attention  and  cause  comment  on  the  part  of 
newsboys  who  were  watching  for  the  appr<rach  of  south-bound  cars 
for  the  purpose  of  selling  newspapers  containing  entries  for  the 
races  to  the  [Kissengera ;  that  the  speed  of  the  car  was  estimated  by 
newsboys  who  had  been  accustomed  to  judge  the  speed  of  cars 
and  to  time  them  at  14  or  15  miles  an  hour;  that  no  gong  or  bell 
was  sounded,  and  the  speed  of  the  car  was  not  slackened  for  the  cross- 
ing; that  the  motorman  gave  no  signal  or  warning  and  did  nothing 
to  slacken  the  speed  of  the  car  until  after  it  struck  the  decedent; 
that  it  was  a  warm,  bright  day,  and  the  track  was  dry ;  that  there 
was  a  light  down  grade  from  Thirty-Fifth  to  Thirty-Sixth  street; 
that  the  speed  of  the  car  was  such  that  it  was  not  stopped  after  the. 
accident  until  the  front  part  of  it  or  all  of  it  had  passed  entirely  over 
TTiirty- Fifth  street;  that  the  decedent  was  a  bright  boy,  and  Ws 
elder  brother,  who  had  him  in  charge,  was  also  bright,  and  had  been 
in  school  for  many  years,  and  was  accustomed  to  go  about  the  city 
alone :  that  the  length  of  the  block  from  the  southerly  line  of  Thirty- 
80  N.Y.S.— 4 
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Sixth  street  to  the  northerly  line  of  Thirty-Fifth  street  is  212  feet 
1)^  inches,  and  from  the  southerly  line  of  Thirty-Sixth  street  to  the 
northerly  cross-walk  line  of  Thirty-Fifth  street  is  220  feet;  that 
the  distance  from  the  easterly  curb,  where  the  elder  boy  says  he  looked 
and  saw  the  south-bound  car  at  or  on  Thirty-bixth  street,  and  where 
other  witnesses  say  he  was  when  they  saw  him  look  toward  this  car,  to 
the  east  rail  of  the  south-bound  track  cmi  the  line  of  the  cross-walk, — 
being  the  line  along  which  the  boys  traveled, — is  about  31  feet. 

Many  of  these  material  facts  are  controverted  by  the  testimony 
presented  on  behalf  of  the  defendant;  but  the  testimony  of  the 
elder  brother,  and  of  two  newsboys  and  a  news  proprietor  of  a  stand, 
who  were  standing  at  the  southwesterly  comer  of  Broadway  and 
Thirty-Fifth  street,  and  of  another  newsboy  who  was  standing  at  the 
northeasterly  corner  of  Broadway  and  Thirty-Fifth  street,  was  suffi- 
cient to  fairly  justify  the  jury  in  finding  that  these  are  the  circum- 
stances under  which  the  accident  occurred.  It  is  evident  that  the 
parents  were  not  guilty  of  negligence  in  allowing  the  decedent  to 
accompany  his  elder  brother.  It  is  not  disputed  that  the  decedent 
was  too  young  to  be  chargeable  with  personal  negligence.  Un- 
doubtedly the  negligence  of  the  elder  brother,  his  custodian,  would 
be  imputable  to  him;  but  it  cannot  be  said,  as  matter  of  law,  that 
the  elder  brother  was  guilty  of  negligence.  There  were  many  facts 
established  indicating  the  exercise  of  care  and  caution  on  his  part. 
He  testifies  that  he  observed  that  the  cars  which  were  blockaded  had 
begun  to  move,  and  he  waited  until  they  had  all  passed  before  ventur- 
ing across ;  and  in  this  case  he  is  corroborated  by  other  witnesses, 
who  saw  him  looking  up  and  down  and  observing  these  cars  as  they 
approached.  He  testified  that  after  they  passea  he  looked  up  and 
down  before  leaving  the  curb,  and  saw  that  the  south-bound  track 
was  dear,  except  that  this  car,  which  was  then  on  or  at  Thirty-Sixth 
street,  was  approaching;  and  in  this  he  is  also  fully  corroborated  by 
other  witnesses.  Manifestly  it  was  not  negligence  for  him  then  to  pro- 
ceed across  with  his  brother.  If  the  south-bound  car  had  not  been  ap- 
proaching at  such  an  unusual  and  negligent  rate  of  speed,  it  is  evi- 
dent that  they  would  have  had  ample  time  to  pass  the  track  in  safety 
before  it  reached  the  crossing.  The  evidence  justified  a  finding  that 
the  car.  instead  of  approaching  at  a  reasonable  rate  of  speed,  and 
being  under  control  of  the  motorman  when  it  reached  the  cross- 
walk, was  approaching  about  seven  times  as  fast  as  the  decedent  and 
his  brother  were  walking,  or  14  or  15  miles  per  hour.  Whether,  in 
these  circumstances,  it  was  negligent  for  the  decedent's  custodian  not 
to  look  again  before  reaching  a  point  of  danger  from  the  south- 
bound car,  was  a  question  for  the  jury.  The  jury  resolved  that  ques- 
tion in  favor*  of  the  plaintiff.  The  evidence  is  somewhat  conflicting 
as  to  whether,  when  the  elder  boy  looked  up  and  saw  the  south- 
bound car  upon  them,  as  he  says,  the  boys  were  then  at  a  point  of 
safety,  or  whether  they  were  in.  a  position  where,  if  they  remained, 
they  would  have  been  struck  by  the  car.  However  that  may  be,  it 
is  clear  from  the  evidence  adduced  in  behalf  of  the  plaintiff  that  they 
were  either  at  a  point  of  danger,  or  dangerously  near  it ;  and,  in 
view  of  the  reckless  speed  and  manner  in  wliich  the  car  was  approach- 
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ing,  according  to  the  plaintiff's  witnesses,  it  cannot  be  said,  as  matter 
of  law,  that  the  elder  brother  should  have  exercised  cool,  collected 
judgment,  and  should  have  stepped  back,  and  pulled  his  brother  back, 
to  avoid  the  car  which  was  almost  upon  them.  We  are  of  opinion, 
therefore,  that  both  questions  of  negligence  became  questions  of  fajctj 
and  were  properly  submitted  to  the  jury. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury 
that  {or  the  failure  of  the  plamti£E  to  produce  as  a  witness  on  this 
trial  one  George  Borst,  claimed  to  have  been  a  witness  for  the  plain- 
tiff on  a  former  trial,  "the  jury  may  infer'*  that  his  testimony,  if 
given,  would  have  been  unfavorable  to  the  plaintiff.  The  court  de- 
clined this  request,  and  the  defendant  excepted.  We  think  this  was 
not  error.  There  is  no  reference  in  the  record  to  George  Borst  as 
having  been  a  witness  on  a  former  trial.  One  of  the  defendant's  wit- 
nesses testified  that  at  the  time  of  the  accident  he  was  talking  to  a 
hacknian  named  Boyle,  who  he  said  was  a  witness  for  the  plaintiff 
on  the  last  trial.  Doubtless  the  request  was  intended  to  refer  to  this 
witness,  but  this  is  all  the  record  discloses  concerning  him;  and  it 
is  disclosed,  as  has  been  seen,  by  the  testimony  of  one  of  defendant's 
witnesses.  It  does  not  appear  what  Boyle's  relations  to  either  party 
was,  nor  does  it  appear  what  the  nature  of  his  testimony  was.  The 
mere  fact  that  a  witness  was  called  by  a  party  on  a  former  trial  im- 
poses no  obligation  on  the  party  to  either  call  him  or  explain  his 
absence  on  a  subsequent  trial.  The  request  of  the  defendant  in  this 
regard,  as  first  presented,  related  to  two  witnesses;  and  the  court, 
in  declining  that  request,  stated  correctly  the  general  rule  "that  if 
either  side  had  under  control,  and  within  their  command,  witnesses 
who  could  testify  as  to  any  material  facts  connected  with  this  acci- 
dent, and  did  not  produce  such  witnesses,  that  fact  may  be  taken  in- 
to consideration  by  the  jury,"  and  further  added  that  it  did  not  appear 
that  both  of  the  persons  named  in  the  request  were  witnesses  on  the 
former  trial,  and  also  said,  "It  does  not  appear  here  but  that  each 
of  the  witnesses  mentioned  by  you  are  under  the  control  of  the  de- 
fendant, and  subject  to  its  subpoena."  The  defendant  also  excepted 
to  these  last  remarks  of  the  court.  We  find  nothing  in  the  record 
to  show  ihat  these  statements  made  by  the  court  were  not  correct. 
There  is  no  reference  in  the  record  to  one  of  the  persons  thus  referred 
to  as  witnesses.  The  failure  of  either  party  to  produce  these  wit- 
nesses, if  they  were  witnesses  on  a  former  trial,  gave  rise  to  no  pre- 
sumption or  inference,  and  there  was  no  prejudicial  error  in  what 
the  court  said.  There  was  nothing  from  which  the  jury  could  infer, 
one  way  or  the  other,  as  to  what  testimony  was  previously  given  by 
these  witnesses,  or  that  they  could  give  material  evidence  on  either 
side  of  the  case. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.  All  concur,  except  VAN  BRUNT.  P.  J,  and  INGRAHAM, 
who  dissent. 
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(79  App.  DiT.  67.) 

BRISTOL  T.  MENTE  et  al. 

(Snpreme  Gotirt,  Appellate  Division,  Second  Department  Janntrj  SO,  1903J 

L  BAI.KS— Etidbkce— Sgfpicibkot. 

Evidence  examined  In  an  action  for  tveach  at  a  contract  to  sell  to 
plaintiff  all  the  linen  bags  owned  b;  defendants  and  stored  In  a  certain 
warebouse,  at  20  cents  per  bag,  and  Md  to  sofilcleatly  establish  tbft 
making  of  the  contract 

S.  Btatotk  of  FRArna—SuFPiciBNCT  OF  Wnmifo— SmoLB  Irbtruhent. 

In  order  to  satisfy  tbe  statute  of  frauds,  It  Is  uDuecessary  ttaat  fb» 
terms  of  the  contract  of  sale  be  contained  In  a  single  iDstmment 

8.  Bahk— Lbttkrs  to  Third  Peksons. 

The  terms  of  tbe  contract  of  sale  may  be  derived  from  letters  to  third 
persons  connected  with  tbe  transaction,  and  tbe  statute  of  frauds  will  be 
compiled  with. 

4  Bahk— Oral  Acobptanoe— BoFPtciEKor. 

If  an  owner  of  goods  signs  an  agreement  to  sell,  and  delivers  It  to  the 
buyer,  and  he  agrees  by  parol  to  buy  on  tbe  terms  mentioned  In  tbe 
agreement,  there  Is  a  binding  contract,  which  can  be  enforced  against 
tbe  seller. 

5.  Pbiscipal  and  Aoent — Ibstructioks  to  Agent — Coufi.tanck. 

Instructions  to  agent  authorized  to  sell  goods,  "All  sales  to  be  net 
cash,"  were  not  disregarded  by  the  agrat  where,  on  tbe  buyer's  offering 
to  make  a  deposit  wbm  the  contract  at  sale  was  completed,  be  told  bin 
be  could  wait  nntll  actual  delivery  of  the  goods. 

6.  Stati'tb  op  Frai'db— Partiai,  Delivery 

Wbere  one  about  to  purchase  goods  received  a  part  condltlonany  tor 
examination,  and  afterwards  told  tbe  seller's  agent  be  would  take  tbe 
whole  lot.  Including  the  part  ddlvraed,  he  "accepted  and  received"  a  naxt 
of  the  goods,  BO  as  to  take  the  case  ont  of  the  statnte  of  frauda. 

7.  TbWDER— SOFFtCIBKCV. 

A  tender  by  a  purchaser  of  goods  of  the  larger  portlrai  of  tiie  price 
In  gold  or  legal-tender  notes,  and  the  balance  In  United  States  or  national 
bank  notes,  was  good,  where  no  objection  was  made. 

8b  Bales — Rebate. 

Where  a  purchaser  of  part  of  a  lot  of  linen  bags  afterwards  bought  the 
balance,  and  the  seller's  letter  to  his  agent  had  stated,  "In  case  any  one 
party  would  take  the  remaining  total  lot,  the  price  would  be  20  cents  for 
all  said  party  bad  bought,"  and  the  purchaser  had  paid  25  cents  for  the 
part  first  bought  be  was  oitltled  to  tbe  rebate. 

Jenbi,  J.,  dissenting. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Lavius  P.  Bristol  against  Eugene  W.  Mente  and  an- 
other. From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendants  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  TENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Dean  Emery  (Frederic  R.  Kellogg,  on  the  brief),  for  appellants. 
Robert  L.  Luce,  for  respondent. 

GOODRICH,  P.  J.  The  defendants  composed  the  firm  of  Mente 
&  Co.,  of  New  Orleans.  In  December,  1899,  the  firm  purchased  of 
the  United  States  government  a  large  lot  of  linen  bags,  which  had 

T2.  Bee  Frauds,  Statute  of,  voL  28,  Gent.  Dig.  ||  2S2,  2G3. 

Digiitzed  by  Google 


Sup.  Ct.) 


BBI8T0L  V.  MENTE. 


63 


been  damaged  at  the  Brooklyn  navy  yard  by  fire  and  acids.  The 
defendants  stored  them  at  the  warehouse  of  Pell  &  Pickford,  on  War- 
ren street,  New  York  City.  In  February,  1900,  the  defendants  ad- 
vertised the  bags  for  sale;  and  Mr.  Campion,  a  broker,  called  upon 
E.  W.  Mente,  one  of  the  defendants,  at  the  Astor  House,  and  asked 
for  a  sample  of  the  goods,  and  was  told  by  him  that  he  could  go  to 
Pell  &  Pickford's  and  get  a  sample.  Mente  promised  to  pay  Campion 
one  cent  per  bag,  brokerage.  He  testified  that  he  told  Campion 
that,  if  he  took  any  customer  to  Pell  &  Pickford,  Mr.  Pell  had  "au- 
thority to  take  the  money  and  deliver  the  bags."  Campion  testified 
that  Mente  gave  him  the  bags  to  sell,  and  instructed  him  to  report  all 
transactions  to  Pell  &  Pickford;  that  all  transactions  were  to  go 
through  Pell  &  Pickford;  and  that  this  was  the  only  lot  of  linen  bags 
which  the  defendants  placed  in  his  hands  for  sale.  Thereafter  Cam- 
pion called  upon  the  plaintiff  and  showed  him  the  sample,  and  the 
plaintiflf  ordered  from  Pell  &  Pickford  500  bags,  to  be  sent  to  him 
on  memorandum  for  examination,  and  later  bought  6,000  others, 
which  were  paid  for  to  Pell  &  Pickford  at  the  price  of  25  cents  per 
bag.  The  following  correspondence  ensued  between  Caxnpion  and 
the  defendants: 

*^ew  Yotk^  Feb7.  27.  IBOO. 
*Vt.  E.  W.  Hente— Dear  BIr:  I/.  F.  Bristol,  No.  42  Lispenard  St.,  Is  Inter- 
ested In  the  lluen  goods,  &  It  Is  very  Ukel;  will  use  the  entire  lot.  I  Intro- 
dnced  him  to  Mr.  Pell,  Sr  after  Inspecting  them,  had  500  delivered,  &  would 
like  1,000  more,  but  P.  &  P.  do  not  want  to  take -any  further  reaponslblllty 
QQtll  they  hear  from  you.  This  Is  a  retlable  party,  been  In  business  for  25 
yean  or  more,  A  rated  In  Dunn  10  to  20  M,  good  credit  He  also  gave  a  dozen 
good  houses  as  references.  The  price  named  was  25  eta.,  or  for  the  lot  20 
cts.,  net  cash.  I  suggested  that  tbey  be  put  on  memo,  until  your  return,  ft 
Qien  yon  can  fix  the  matter  with  blm  satlsCactOTy, 

"T«7  respectfully,  J.  T.  Campion, 

"Care  Jas.  Thompson  &  Co.,  12  White  8t 
T.  8.  Please  let  me  hear  from  yon  by  next  mall." 

"New  Orleans,  March  6th,  190a 
"J.  T.  Campion.  Esq.,  c/o  Jas.  Thompson  &  Co.,  12  White  Street.  New 
York  City — Dear  Sir:  Your  faTor  of  the  27tb  nit  has  remained  unanswered 
on  account  of  same  being  addressed  to  the  writer  personally  instead  of  to  the 
firm,  and  only  came  Into  my  hands  to-day  owing  to  my  absence  from  here. 
I  am  very  sorry  this  happened,  but,  as  you  will  see,  under  the  circumstance 
it  Is  not  our  fault.  Now,  In  reference  to  the  linen  bags,  would  say  that  my 
understanding  with  you  was  that  you  were  to  sell  same  at  25c.  each  In  any 
lots  you  could,  but  that.  In  case  any  one  party  would  take  the  remaining  total 
lot  ttie  price  should  be  20c.  for  all  said  party  had  Irought.  You  will  under- 
stand that  this  arrangement  cannot  go  on  indefinitely,  and  if  the  gentleman 
you  mentioned,  namely,  Mr.  L.  F.  Bristol,  la  agreeable  to  take  the  whole  lot 
at  20c..  he  must  make  up  his  mind  In  the  course  of  a  we^  or  tcm  days.  aS 
we  are  in  negotiations  yv\th  several  parties  who  have  samples  ot  these  goods, 
■nd  also  have  bought  small  quantities  of  same.  I  do  not  expect  to  be  in  yonr 
city  much  before  April  1st  Please  let  us  hear  from  you  anything  that  may 
torn  up,  and  kindly  address  all  letters  to  the  firm. 

"Yonrs  truly,  B.  W.  Mente. 

"AH  sales  to  be  nett  cash,** 

"New  York,  March  8,  1900. 
"Mr.  E.  W.  Mente— Dear  Sir:   I*  P.  Bristol,  42  Llspenard,  Is  Interested  in 
these  linens,  and  has  had  3,000  delivered  up  to  the  present  time.   I  would 
Uke  to  see  you  on  your  arrival  In  reference  to  same. 

"Bespectfnily,  J.  T.  Campion.** 
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"New  York,  Mch.  «tli.  1900. 
"Messrs.  M^te  A  Co.,  New  Orleans,  La. — Dear  Sirs:   Tour  favor  of  the  0th 
lost  received,  and  In  reply  would  state  that  L.  P.  Bristol  has  had  ddlmed, 
&  paid  for  to  Pell  &  PIckford,  3,500  bags,  and  will  probably  control  the  en< 
tire- lot.  Will  advise  you  more  fully  when  the  transaction  Is  completed. 

•'Yours  truly,  J.  T.  Campion." 

"New  Orleans,  March  12th,  lUOO. 
"J.  T.  Campion,  Esq.,  c/o  Jas.  Thtunpson  &  Co.,  12  White  Street,  New 
York — Dear  Sir:  We  hereby  confirm  our  wire  to  you  this  morning,  reading, 
'Not  having  heard  definitely  from  you  have  given  other  parties  option  on  begs, 
do  nothing,  await  letter,'  which  we  sent  before  your  favor  of  the  9th  Inst, 
was  received.  We  have  entered  Into  negotiations  with  parties  here  in  refer- 
ence to  these  bags,  and  therefore  wish  you  would  hold  off  (Bering  any  more 
of  them  till  our  Mr.  Mente  will  be  in  your  city  again,  which  will  be  pvhaps 
In  about  tea  days  or  two  weeks.  Hr.  Bristol  had  ample  time  to  make  up  his 
mind  whether  he  wanted  them  or  not,  and  perhaps  mlased  It  by  not  taklAg 
them  when  he  had  the  chance. 

"Yours  truly,  Uente  &  Go." 

"[Telegram.]   New  Orleans,  Im.,  Mch.  12,  1900 
"J.  T.  Campion,  care  Jas.  Thompson  A  Co.,  12  White  Street:    Not  having 
heard  definitely  from  you  have  given  other  parties  option  on  bngs  do  nothing 
await  letter.  Mente  &  Co." 

"[Telegram.]   tteceived  at  Main  office,  253  Broadway,  New  York.  March  12. 

"Dated  New  Orleans,  La.,  12. 
"TO  Pell  and  PIckford,  12  Warren  St,  New  York:  Don't  sell  linens  written 
tfhday  fnUy.  Mente  &  Go." 

"New  Orleans,  March  12th.  1900. 
"Messrs.  Pell  &  PIckford,  121  Warren  Street,  New  York  Olty — Gentlemoi: 
We  herewith  confirm  our  wire  of  even  date,  reading  as  follows,  "Don't  sdl 
linens  written  to-day  fully,'  and  would  say  that  we  are  about  to  make  dispo- 
^tlon  of  these  linen  bags.  Therefore  do  not  dispose  of  any  more  at  a  lower 
price  than  30c.  each  till  our  Mr.  Mente  win  oome  to  yonr  dty  agiUn,  In  the 
course  of  ten  days  or  two  weeks. 

"Yours  truly.  Mente  A  Go." 

It  may  be  noted  in  passing  that  while  the  defendants,  in  their  letter 
of  March  I2th,  say  that  the  first  telegram  of  March  i2th  was  sent 
before  the  receipt  of  Campion's  letter  of  the  gth,  Mente  testified  that 
both  telegrams  of  that  date  were  sent  after  the  receipt  of  such  letter. 
On  Friday,  March  gth,  Campion  showed  the  plaintiff  the  defendants' 
letter  of  March  6th,  and  the  two  went  to  Pell  &  Pickford's  store, 
and  spent  that  and  the  following  day  in  examining  the  bags.  At 
the  close  of  such  examination,  and  on  the  loth,  as  the  plaintiff  testi- 
fied, he  asked  Pell  how  many  bags  there  were,  and  was  told  about 
30,000,  and  he  told  Pell  that  he  would  take  all  the  bags,  including 
the  500  which  he  had  on  memorandum,  and  "offered  to  pay  a  de- 
posit to  bind  the  transaction.  No  deposit  was  accepted.  Mr.  Pell 
said  it  was  unnecessary,"  and  that,  as  Saturday  was  a  short  day,  he 
would  commence  delivery  on  Monday  morning,  or  whenever  the 
plaintiff  was  ready.  Mr.  Campion  testified  that  the  plaintiff  told  Pell 
that  he  would  take  the  whole  lot  of  bags,  and  asked  him  "if  it  was 
necessary  to  make  a  deposit.  Mr.  Pell  said  it  was  not;  that  he  liad 
dealings  with  him,  and  he  was  satisfied  that  everything  was  all  right. 
That  Avas  all  that  was  said.  Nothing  else  was  done  about  the  matter, 
except  that  he  [Bristol]  agreed  to  take  them  [the  bags  which  re- 
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mained  in  store]  on  the  following  Monday  or  Tuesday.  We  two 
went  down  on  the  following  Monday  or  Tuesday  to  get  the  goods." 
At  this  time  Pell  told  them  he  had  wired  the  defendants,  "About  to 
deliver  bags  to  Bristol  await  your  instruction,"  and  had  received  a 
wire  from  him  not  to  deliver  the  bags.  Mr.  Pell  was  not  a  witness, 
and  we  must  assume  that  the  interview^  were  correctly  stated  by  the 
plaintiff  and  Campion.  The  plaintiff  tendered  Mr.  Pell  $6/XX},  and' 
demanded  the  bags,  but  delivery  was  refused.  There  was  evidence 
sufficient  to  establish  that  there  remained  unsold  about  25»5oo  of 
the  bags,  and  that  the  damage  to  the  plaintiff  by  their  nondelivery  was 
lo  cents  per  bag,  and  the  jury  rendered  a  verdict  for  $2,549.72. 

The  defendants  contend ;  First,  that  no  contract  was  ever  entered 
into  between  the  parties  for  the  purchase  of  the  goods ;  second  that, 
even  if  one  was  miade,  it  was  invalid,  under  the  statute  of  frauds ; 
third,  that  no  sufficient  tender  was  made ;  and,  fourth,  that  there  was 
error  in  the  admission  of  evidence  as  to  values  and  damages,  and  in 
directing  the  jury  to  allow  plaintiff's  claim  for  rebate. 

1.  There  is  abundant  evidence  that  the  parties  entered  into  a  bar- 
gain for  the  sale  of  the  entire  lot  at  20  cents  per  bag.  The  defend- 
ants employed  Campion  as  a  broker  to  sell  the  entire  lot  at  20  cents 
a  bag,  or  portions  at  25  cents  per  bag,  and  afterwards  wrote  him  a 
letter  embodying  these  terms,  procured  him  a  sample,  and  referred 
him  to  Pell  &  Pickford,  through  whom  all  transactions  were  to  be 
made,  and  delivery  to  be  had.  On  Saturday,  the  loth,  after  ex- 
amination of  the  goods,  the  plaintiff  told  Pell  that  he  would  take  the 
whole  lot,  including  the  500  which  he  had  on  memorandum.  Pell 
accepted  the  offer,  waived  present  deposit,  and  agreed  to  commence 
delivery  on  Monday  or  Tuesday  following.  The  jury  has  found  on 
sufficient  evidence,  that  there  was  such  a  bargain. 

2.  The  ccmtract,  being  for  the  sale  of  chattels  for  the  price  of  $50 
or  more,  must  have  been  in  writing,  subscribed  by  the  defendants, 
or  the  plaintiff  must  have  received  part  of  the  goods,  or  at  the  time 
of  the  contract  have  paid  part  of  the  purchase  money.  2  Rev.  St. 
(9th  Ed.)  p.  1886.  We  must  not  lose  sight  of  the  object  of  the  stat- 
ute.   Mr.  Greenleaf  says: 

"The  rules  ct  evidence  contained  in  this  celebrated  statnte  are  calculated 
for  the  exclusion  of  perjury,  by  requiring  In  the  cases  therein  mentioned  some 
more  satlBractoTy  and  convincing  testimony  tlian  mere  oral  evidence  affords." 
1  GreenL  Ev.  (15th  Ed.)  i  2G2. 

With  this  reason  in  mind,  we  examine  the  letters  and  telegrams 
of  the  defendants,  addressed  to  their  broker,  Campion,  to  ascertain 
whether  the  terms  of  the  contract  are  in  writing.  If  they  are,  the  pur- 
pose and  reason  of  the  statute  are  not  infringed.  It  is  unnecessary 
to  cite  authority  that  the  terms  need  not  be  in  a  single  instrument, 
and  may  be  derived  from  letters  addressed  to  a  third  person  con- 
nected with  the  transaction.  In  the  leading  case  of  Justice  v.  Lang, 
42  N.  Y.  493,  497,  I  Am.  Rep.  576,  the  court  said: 

"Comyn,  In  tals  work  on  Contracts  (page  2),  says:  A  shnple  contract,  or 
contract  by  parol,  is  defined  In  our  law  books  to  be  *a  bargain  or  agreement 
voluntarily  made  upon  good  consideration,  between  two  or  more  persons 
capable  of  contracting,  to  do,  01  forbear  to  do,  some  lawful  act'   *   *  « 
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And  'bIz  things  appear  necessary  to  concur:  (1)  A  person  able  to  contract, 
(2)  A  person  able  to  be  contracted  with.  (8)  A  tbing  to  be  contracted  for. 
(4)  A  good  and  suffldent  consideration,  or  quid  pro  quo.  (6)  Clear  and  ex- 
Iillcit  worda  to  eipreaa  the  amtract  or  agreement,  (Q  The  assent  of  both  the 
contracting  parties.' " 

It  is  evident  that  all  of  these  particulars  appear  in  the  defendants' 
letters,  except  the  assent  of  the  contracting  parties.  The  vendor  was 
the  defendants'  firm.  It  made  an  offer  of  the  bags  through  its  letter 
to  a  broker.  The  intending  vendee  was  the  plaintiff,  whose  name  was 
known  to,  and  appears  in  the  letter  of,  the  defendants.  The  thing  to 
be  contracted  for  was  the  lot  of  linen  bags  belonging  to  the  defendants, 
in  the  warehouse  of  Pell  &  Pickford.  It  nowhere  appears  that  the 
defendants  owned  any  other  bags.  The  consideration  was  25  cents 
per  bag  for  a  part,  or  20  cents  per  bag  for  the  entire  lot.  The  words 
used  in  the  defendants'  letter  to  express  this  agreement  were  clear 
and  explicit.  Surely  in  all  the  required  particulars  of  the  terms  of  the 
contract  referred  to  in  Justice  v.  Lang,  supra,,  the  written  papers  sub- 
scribed by  the  defendants  are  complete. 

The  next  question  is  whether  or  not  the  plaintiff  accepted  the  terms, 
and  made  a  contract  with  the  defendants  or  with  their  authorized  agent. 
In  Mason  v.  Decker,  72  N.  V.  595,  28  Am.  Rep.  190,  it  was  held 
(page  598,  72  N.  Y.,  28  Am.  Rep.  190)  that: 

"If  tbe  purchaser  signs  an  agreement  to  bny,  and  delivers  It  to  the  s^er, 
and  he  agrees  by  parol  to  sell  upon  the  terms  mentioned  In  the  paper  signed 
by  the  purchaser,  there  Is  a  binding  agreement  which  can  be  enforced  against 
the  purchaser." 

The  c(Miverse  of  the  proposition  is  equally  true,  and  applicable  to 
the  present  case.   See,  also,  Sanborn  v.  Flagler,  9  Allen,  474. 

Mr.  Browne,  in  his  treatise  on  the  Statute  of  Frauds  (section  32xa), 

says: 

"Where  the  thing  contracted  to  be  sold  Is  defined,  specified,  and  ascertained 
at  the  time  of  the  purchase,  proof  of  the  fact  that  the  buyer  then  agreed  to 
bay  that  particular  thing,  and  consequently  thereby  finally  recognized  and 
Identified  it  as  the  particular  thing  he  was  to  get,  will,  in  general,  be  a  snlU- 
clent  proof  of  an  acceptance  by  him.  This  waa  cleaily  brought  out  in  the  case 
of  CuuLck  T.  Bobtnson,  1  Best  ft  S.  808.** 

The  evidence  is  clear  that  Pell  was  the  agent  of  the  defendants  to 
complete  the  sale,  and  that  the  plaintiff  agreed  to  buy  the  bags  on  the 
exact  terms  mentioned  in  the  defendants*  letter,  and  it  may  be  added 
that  Pell  accepted  the  plaintiff's  agreement  of  purchase,  so  that  the 
minds  of  the  parties  met  in  the  transaction  on  all  the  terms  of  the  con- 
tract. The  plaintiff  was  then  and  there  ready  to  take  delivery,  and 
offered  to  pay  the  price,  but  Pell  said  that  the  goods  could  not  be  de- 
livered till  the  following  business  day.  Pell  had  clear  authority  to 
complete  the  sale,  and  he  did  complete  it  at  that  time.  The  words  at 
the  foot  of  the  letter  of  March  6th,  "All  sales  to  be  nett  cash,"  were 
not  disregarded  by  Pell  or  the  plaintiff.  The  latter  offered  to  pay,  and 
Pell  simply  postponed  actual  payment  of  the  price  until  the  actual  de- 
livery of  tbe  bags.  This  was  not  inconsistent  with  his  instructions 
from  the  defendants.  Besides,  it  appears  that  at  the  time  of  the  tKir- 
gain  on  the  loth  the  plaintiff  had  received  500  bags  on  a  memorandum, 
by  which,  I  understand,  under  the  evidence,  was  meant  that  be  had  re- 
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«eivcd  these  bags  conditionally,  to  see  whether  he  would  or  would  not 
purchase  them.  On  the  lOth  these  500  bags  were  in  his  possession, 
and  not  paid  for.  On  that  day  he  told  Pell  that  he  would  take  the 
whde  lot,  including  the  500  lot.  This  lot  he  had  not  previously  agreed 
to  take,  and  had  not  paid  for.  But  his  agreement  to  take  all  the 
bags  included  the  500,  and  so  the  plaintiff  did  at  that  time  actually 
"accept  and  receive"  a  part  of  the  whole  lot  under  his  contract  of  that 
date  to  purchase  the  entire  lot  It  also  appears  that  Pell  said  he  would 
Hire  Hie  defendants  that  he  had  sold  the  bags,  and  he  did  wire  the 
defendants,  apparently  on  Saturday,  that  he  was  about  to  deliver  the 
bags  to  Bristol.  This  confirms  the  evidence  that  he  had  accepted  the 
plaintiff's  offer  and  had  completed  the  sale.  Campion  also  wrote  the 
defendants  on  the  12th,  informing  them  that  the  plaintiff  would  accept 
the  goods.    The  court  instructed  the  jury  very  clearly  on  the  subject : 

"It  Is  for  70a  to  say,  upon  this  testimony  with  reference  to  the  relations 
between  Pell  and  the  defendant,  and  Campion  and  the  defendant,  what  the 
extent  of  their  agency  was  with  respect  of  these  goods.  Did  Fell  have  the 
rigbt,  by  reason  of  any  authority  he  had  from  the  defendant,  to  say  that 
tbese  goods  could  be  held  there  until  Monday  without  a  delivery,  and  that 
titers  need  be  no  cash  paid  until  tbat  time?  If  he  did,  ^ea  the  defendant  Is 
boimd  hjr  it  Thwe  Is  no  inmf  in  this  case  that  there  was  to  be  any  casta 
paid  nntfl  the  delivery,  but  the  caidi  was  to  be  paid  upon  d^very.  The 
dellrery,  according  to  the  testimony  of  these  people,  was  to  be  upon  the 
Monday  flawing.  That  was  the  day  when  the  plaintiff  said  be  would  take 
thlB  whole  lot  of  goods,  and  Campion  Insists  that  he  had  a  right,  under  this 
letter  of  March  eth,  to  sell  these  goods  to  Bristol  at  that  price,  which  he  says 
wss  consummated  upon  that  day;  that  Is,  upon  the  Saturday." 

The  jury,  under  ttus  charge,  and  on  sufficient  evidence,  have  found 
that  the  defendants  had  constituted  Pell  their  agent  for  the  sale,  and 

for  the  incidents  attendant  thereon.  The  acceptance  by  Pell  of  the 
I^aintiff's  offer  completed  the  contract  of  sale.  The  delivery  and  the 
payment  on  delivery  were  but  incidents  of  the  transaction,  which  was 
complete  on  the  accef^nce  by  Pell  of  the  plaintiff's  offer  to  purchase 
on  the  terms  named  by  the  defendants. 

3.  There  was  a  sufficient  tender  of  the  price.  Pell  telegraphed  the 
defendants  that  he  was  about  to  deliver  the  bags,  but,  acting  under  the 
td^ram  which  he  received  in  answer  from  the  defendants,  dated 
March  izth,  two  days  after  the  sale,  and  which  he  told  the  plaintiff  was 
received  by  him  on  the  13th,  refused  to  deliver  the  bags  to  the  plaintiff, 
and  afterwards  tendered  the  price.  It  appears  that  $5,550  of  the  tender 
was  in  gold  or  legal-tender  notes,  and  $450  in  United  States  or  na- 
tional bank  notes,  the  description  of  which  is  not  very  clear;  but, 
as  no  objection  to  the  character  of  the  tendered  notes  was  made  by 
Pell,  the  defendants  were  not  in  a  situation  to  object.  Pell  could  have 
recovered  the  notes  in  payment,  and,  as  he  made  no  objection  to 
Aem,  the  tender  remains  good.  Besides,  the  verdict  is  for  $2,549.72. 
Assuming  that  the  jury  founded  their  verdict  as  to  the  amount  of  the 
damages  on  the  lowest  estimate  of  value  (that  is,  10  cents  per  bag), 
tile  award  would  be  for  25,497  bags.  The  tender  was  $6,000,  which 
would  be  the  price  of  30,000  bags.  Defendants  only  claim  that  $400 
of  the  tender  was  not  in  legal-tender  notes,  and,  even  if  this  fact  was 
proven,  there  remained  $5,600  of  legal-tender  notes,  which  was  more 
than  sufficient  to  pay  for  25^^  bags. 
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4.  There  is  no  error  in  the  admission  of  the  evidence  as  to  the  value 
of  the  bags.  The  witnesses  were  shown  to  be  acquainted  with  the 
value  of  such  goods.  One  of  them  bought  and  sold  a  portion  of  them, 
and  the  weight  to  be  given  to  their  testimony  was  a  matter  to  be  de- 
termined by  the  jury. 

5.  The  claim  for  rebate  was  well  and  prv^rly  stated  by  the  court, 
when  it  said : 

"Tfaeo,  in  addition  to  tbat,  there  Is  another  element  In  this  case,  If  yon  get 
to  the  gnestlon  of  damage*,  and  that  is  as  to  this  matter  of  rebate.  The  proof 
Is  here  that  the  plaintlCT  had  had  a  quantity  of  these  bags,  for  which  he  had 
paid  tweoty-flve  cents;  and  his  claim  is  that,  If  he  took  the  entire  lot,  he  wa« 
entitled  to  have  a  rebate  of  five  centa  apiece  on  those  he  had  paid  for,  and 
he  says  he  has  paid  for  all  he  got.  You  have  a  right  to  take  that  Into 
account  In  judging  the  amount  of  damages  by  reason  of  this  rebate." 

It  appeared  that,  before  the  plaintiff  accepted  the  entire  lot  of  the 
bags,  he  had  received  a  portion  of  them,  for  part  of  which  he  had  paid 
25  cents  per  bag,  and  part  of  which  he  held  on  memorandum.  The 
defendants  letter  of  March  6th  to  Campion  uses  the  words,  "'In  case 
any  one  party  would  take  the  remaining  total  lot,  the  price  should  be 
20C,  for  all  said  party  had  bought."  It  is  clear  that  the  charge  of  the 
learned  justice  was  based  on,  and  in  accord  with,  this  condition. 

We  are  of  opinion  that  there  was  evidence  justifying  the  verdict  on 
the  ground  that  there  was  a  contract  for  the  sale  of  the  bags  on  the 
terms  named  by  the  defendants ;  that  the  contract  was  in  writing,  as 
required  by  the  statute  of  frauds ;  that  there  was  a  sufKdent  tender  ofi 
the  price ;  that,  as  the  plaintiff  purchased  the  entire  lot,  he  was  entitled 
to  the  rebate ;  and  that  the  amount  of  damages  fixed  by  the  verdict 
was  established.   The  exceptions  to  the  charge  are  not  tenable. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  afBrmed,  with  coste.  All  eoneor,  except  JENK^ 
■who  dissents. 


(79  App.  DlT.  4A9.) 

ODLLINAN,  State  Gom*r  of  Xzdse,     UNION  BUBBm  &  GUAjRAMTY  OU. 

(Supr^e  Oourt,  Appellate  Division,  Fourth  Department  January  27,  1003.) 

L  Bond  for  Pathbnt  op  Drposit — Cheoxb— CBRTtviOATioN. 

Certification  of  checks  at  the  Instance  of  the  drawer,  and  the  tranafep 
by  the  bank,  without  the  knowledge  or  acquiescence  of  the  drawer,  to 
the  account  of  each  payee  of  the  amount  represented  by  hia  check,  ia 
not  a  transfer  to  the  credit  of  each  payee  of  the  amount  of  his  cheek. 
tlinB  releasing  the  drawer,  and  consequently  one  who  gave  htm  a  itooA 
CDnditl4»ied  that  the  bank  would  promptly  pay  his  deposit  at  any  and  all 
times  on  legal  demand  therefor;  though,  when  the  payees  in  due  season 
presented  their  checks,  payment  was  refused,  tlie  bank  having  failed. 

1  Same— Canckllatiok  of  Check— ABsremnsr  of  Ihtbrkst. 

One  who  has  given  a  depoaltOT  In  a  bank  a  bond  for  payment  of  the 
deposit  on  demand  Is  entitled,  on  payment  of  Judgment  on  the  bond,  to  a 
cancellation  of  checks  given  by  the  depositor  and  not  paid,  and  to  an 
assignment  of  his  interest  in  the  fund  in  the  hands  ot  the  leceivor  of  tbe 
bank. 

Williams,  J.,  dissenting. 
Appeal  from  special  term,  Oswego  county. 
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Action  by  Patrick  W.  CulUnan,  state  commissioner  of  excise, 
against  the  Union  Surety  &  Guaranty  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Modified. 

Argued  before  ADAMS,  P.  J.,  and  SPRING,  WILLIAMS,  HIS- 
COCK,  and  NASH,  JJ. 

Wilson  B.  Brice,  for  appellant. 
Sheldon  B.  Mead,  for  respondent. 

SPRING,  J.  Plaintiff  is  the  state  commissioner  of  excise,  and  one 
ol  his  depositaries  was  the  City  National  Bank  of  Buffalo.  The 
defendant,  pursuant  to  section  13  of  the  liquor  tax  law  (2  Heyd.  Gen. 
Laws  [2d  £d.]  c.  29),  became  a  surety  for  the  bank,  and  the  bond 
which  it  gave  to  the  plaintiff  contained  this  condition : 

"Now,  therefore,  the  coDdltlon  of  this  obligation  Ib  such  that,  If  the  aboTe- 
botmden  the  City  National  Bank  of  Buffalo  shall  and  will  safely  keep  all  such 
moneys  that  may  be  so  deposited  In  or  held  by  said  bank  on  deposit  as  afore- 
nid,  and  shall  and  will  promptiy  pay  the  same  over  at  any  and  all  times  upon 
legal  d^end  therefor,  then  this  obligation  to  be  void;  otherwise  to  remain 
tn  fall  force  and  effect" 

The  special  deputy  commissioner  of  excise  for  the  county  of  Erie 
during  the  year  1901  collected  for  the  plaintiff  and  deposited  in  said 
bank  the  sum  of  $5,578.08.  Between  the  20th  day  of  May  and  the 
loth  day  of  July  of  that  year  said  special  deputy  commissioner  gave 
seven  checks,  payable  to  the  order,  respectively,  of  supervisors  and 
other  officials  to  whom  said  money  was  properly  payable,  the  ag- 
gregate amount  of  said  checks  being  $3,795.53.  These  seven  checks, 
as  Uiey  were  issued,  were  certified  by  the  bank.  There  were  two 
other  uncertified  checks  issued,  aggregating  $1,782.55.  All  of  these 
checks  were  delivered  to  their  respective  payees,  and  were  presented 
to  the  depositary,  but  payment  was  refused,  as  the  bank  in  the 
meantime  had  failed,  and  its  assets  were  in  the  possession  of  a  re- 
ceiver. There  is  no  question  raised  that  the  drawer  unduly  delayed 
the  delivery  of  any  of  these  checks,  or  that  the  payees  were  tardy 
in  their  presentation.  On  the  other  hand,  it  is  stipulated  that  the 
checks  were  duly  indorsed  and  presented,  and  payment  thereon  duly 
demanded.  At  the  time  the  checks  were  certified  the  officers  of  the 
bank,  apparently  without  the  knowledge  or  acquiescence  either  of 
any  of  the  payees  or  the  drawer,  transMrred  to  the  account  of  each 
payee  the  amount  represented  by  his  check.  The  checks  have  never 
been  paid,  and  this  action  is  brought  by  the  plaintiff  to  recover  upon 
the  bond  of  the  surety  company.  The  defendant  concedes  that  it  is 
liable  for  the  amount  represented  by  the  uncertified  checks,  but  con- 
tends that  the  fact  that  the  other  checks  were  certified  was  a  trans- 
fer to  the  credit  of  each  payee  of  the  amount  of  his  check,  releas- 
ing the  drawer,  and  consequently  the  surety  company.  We  think 
this  position  is  untenable.  The  effect  of  the  certifying  of  these 
checks  was  that  the  bank  guarantied  the  genuineness  of  the.  signature 
of  the  drawer,  that  it  had  in  its  custody  sufficient  funds  to  meet  them, 
and  agreed  that  the  money  should  not  be  withdrawn  to  the  prejudice 
of  the  holder  of  the  check.  The  payee  of  a  certified  check,  where 
the  certification  is  procured  by  the  drawer,  is  not  a  party  to  the 
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transaction,  and  is  not  bound  by  it.  The  learned  counsel  for  the 
appellant  relies  upon  Bank  v.  Leach,  52  N.  Y.  350,  11  Am.  Rep.  708. 
In  that  case  the  check  was  procured  to  be  certified  by  the  holder,  and 
not  by  the  drawer,  and  it  was  held  that  this  act  on  the  part  of  the 
holder  discharged  the  drawer,  and  operated  as  a  payment  between 
these  two.  The  court,  however,  is  particular  to  say  that  "this  would 
not  discharge  the  drawer  of  a  check  who  himself  procured  it  to  be 
certified,  and  then  put  it  in  drculation."  In  Selover,  Neg.  Inst.  Law, 
§  129,  the  rule  is  thus  stated: 

"Where  the  drawer  of  a  check  procures  Its  certification  by  the  bank,  be 
BtUl  remalDB  liable;  but  where  the  holder  obtains  this  certlflcatlon  the  drawer 
and  all  prior  IndorBen  are  discharged  trom  liability.** 

To  the  same  effect  is  Norton,  Bills  &  N.  (2d  Ed.)  p.  400. 
Crawford,  Ann.  Neg.  Inst.  Law  (2d  Ed.)  notes  under  section  524, 
says: 

"But  where  the  eheck  Is  certified  when  d^vered  It  does  not  constitute 
payment  any  more  than  an  uncertified  check;  and  If  It  la  pretoitea  pmnptly, 

and  dishonored,  the  loss  must  fall  upon  the  drawer." 

The  reason  for  the  rule  would  seem  to  be  that,  where  the  drawer 
procures  the  certification  himself,  the  bank  knows  that  the  check 
has  not  been  put  into  circulation,  and  the  act  done  is  for  the  benefit 
and  at  the  instance  of  the  drawer.  The  payee  of  the  check  has  taken 
no  part  in  the  certification,  and  it  is  done  without  his  knowledge. 
On  the  other  hand,  where  the  holder  of  a  check  presents  it  to  the 
bank,  procures  its  certification,  he  is  the  one  that  secures  the  trans- 
fer of  the  fund  to  his  own  account,  and  consequently  the  drawer  is 
discharged.  If  the  rule  contended  for  by  the  appellant  is  correct, 
then  it  would  be  unsafe  for  one  to  accept  a  certified  check  unless  he 
well  knew  the  bank  was  solvent.  The  certificate  to  a  check,  instead 
of  adding  to  might  lessen  its  value  as  commercial  paper.  The  ne- 
gotiable mstruments  law  (section  324),  is  as  follows : 

'^Where  the  holder  of  a  cbetA  procures  It  to  be  accepted  or  eertlfled,  the 
drawer  and  all  Indorsers  ore  diaebarged  from  liability  thereon.** 

This  limits  the  discharge  of  the  drawer  to  the  act  of  thte  holder 
in  procuring  the  certificate. 
The  payees  of  the  check  did  not  know  of  the  transfer  of  the  money 

to  their  accounts,  and  consequently  never  assented  thereto.  They 
fM'esented  the  checks  for  the  money  in  the  usual  way,  and  failed  to 
get  it.  They  may  have  desired  payment  on  the  checks,  instead  of 
having  the  money  placed  to  their  credit  without  any  knowledge  or 
any  action  on  their  part.  If  the  position  taken  by  the  surety  compa- 
ny is  correct,  the  t^e  acceptance  of  the  check  operated  as  a  pay- 
ment to  the  extent  of  the  sums  which  they  purported  to  represent. 
We  find  no  authority  sustaining  any  such  principle. 

The  condition  of  the  bond  given  by  the  defendant  was  that  it  "will 
promptly  pay  the  same  over  at  any  and  all  times  upon  legal  demand 
therefor."  This  condition  of  the  bond  lias  not  been  complied  with, 
for  the  bank  refused  to  pay  the  checks  drawn  on  this  fund  by  the 
plaintiff.   In  cases  of  this  kind,  where  bonds  are  given  for  the  pro- 
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tection  of  a  state  department,  the  surety  company  will  be  held  to  a 
rig^d  construction  of  its  agreement. 

The  facts  in  this  case  were  stipulated,  and  submitted  to  the  trial 
judge  without  a  jury,  and  a  formal  decision  was  rendered  by  him 
separately  stating  the  findings  of  fact  and  conclusions  of  law.  It  ap- 
pears from  these  stipulated  facts  that  since  the  City  National  Bank 
has  been  in  the  hands  of  a  receiver  dividends  to  the  amount  of  50 
per  cent,  have  been  made,  and  those  represented  by  the  seven  checks 
in  question  are  still  retained  by  the  receiver,  and  no  payment  has 
been  made  on  the  checks  by  reason  thereof.  It  does  not  appear 
vhether  or  not  the  checks  have  ever  been  returned  to  the  plaintiff,  or 
been  canceled.  The  effect  of  the  judgment  and  its  payment  by  the 
surety  company  would  be  to  subrc^te  it  in  place  of  the  plaintiff  as 
to  this  fund;  but  even  that  might  not  be  sufficient  to  protect  the 
appellant. 

The  judgment  should  be  modified  by  requiring  the  plaintiff  to 
produce  the  checks  for  cancellation,  ch*  transfer  to  the  appellant  and 
formally  assign  his  interest  in  the  fund  in  the  hands  of  the  receiver, 
including  his  interest  in  any  subsequent  dividends  which  may  be 
declared.  This  cancellation  and  assignment  should  be  made  simul- 
taneously with  the  payment  of  the  judgment.  The  judgment,  as  so 
modified,  should  be  affirmed,  without  costs  of  this  ai^eal  to  either 
party.  The  form  of  the  order  may  be  settled  before  Mr.  Justice 
SPRIN'G  on  two  days'  notice,  unless  agreed  upon  by  the  parties. 

Judgment  modified  accordingly,  and,  as  so  modified,  affirmed,  with- 
out costs  of  this  appeal  to  either  party.  All  concur,  except  WIL- 
LIAMS, J.,  who  dissents. 


179  App,  DiT.  808.) 

HALLOCK  T.  HALLOCK  et  aL 

(Supreme  Oonrt,  Appellate  DItIsIoq.  Fourth  Department   January  6^  1903.) 

I.  WiLLB — CoNsTnucrios— Action  to  Entobcb— CouPLAniT. 

A  com[datait  alleged  that  H.  died,  leaving  a  will,  which  directed  that 
after  payment  of  his  debts,  and  on  his  widow's  death  her  debts  aod 
fnnenl  expenses,  etc.,  should  be  paid  from  his  estate,  and  charged  his 
real  and  personal  property  therewith;  that  the  widow  died  testate,  ad- 
ministratrix, with  the  will  annexed  of  her  husband,  and  had  property 
of  that  estate  unadmlnlstered,  when  plaintiff  and  defendant  were  ap- 
pointed administrators  with  the  will  annexed  of  the  husband's  estate; 
that  the  widow  died  indebted  to  plaintiff  and  others  in  Tarious  amounts, 
some  of  which  were  stated,  Including  funeral  expenses,  and  that  the 
widow's  estate  and  the  personal  estate  of  the  husband  were  together 
Inaafficlent  to  pay  the  widow's  debts;  that  the  husband's  real  estate  had 
been  attonpted  to  be  c<siTeyed  by  defendant  by  a  forged  deed;  and 
prayed  that  a  trust  be  declared  on  all  such  real  property  descrltwd  in 
favor  of  the  widow's  creditors,  and  that  their  claims  be  declared  Ileus 
thereon,  that  the  real  estate  be  sold,  and  the  proceeds  applied  to  tiie  pay- 
ment of  the  debts  of  both  estates,  iffeld  to  state  a  good  cause  of  action 
to  charge  the  debts  owing  by  the  widow  at  her  death  and  funeral  ex- 
penses on  the  husband's  real  estate,  and,  as  incidental  thereto,  for  the 
construction  of  the  will. 

X  8aHR— CONSTRVCTIOH  OF  WlLL— BUPRKMB  CODRT— JdRISDICTION. 

Where  It  was  contended  that  under  the  husband's  will  the  widow's 
estate  shonld  be  first  applied  to  the  payment  of  her  debts  before  *«8ort 
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to  his  {HYtpfrty,  -n-liich  {dalDtlfl  denied,  there  was  a  dispute  as  to  tbe 
meaDing  of  the  will,— autborlslng  the  lupreme  court  to  take  JurlsdlctloD. 

8.  Same— Lkuacies. 

The  provision  In  the  will  of  a  husband  that  on  the  death  of  his  widow 
her  debts,  etc.,  should  be  paid  frnn  his  estate,  and  charging  hla  real 
and  personal  estate  therewith,  was  In  the  nature  of  a  legacy,  wblcb 
plaintiff.  In  his  capacity  of  a  creditor  and  as  executor  of  the  widow's 
estate,  was  mtltled  to  raforce. 

4.  Same— Dkbts  op  Bcbbakd— Prioritt  of  Paticeht. 

Under  the  will  the  debts  of  the  husband  were  entitled  to  ptioiAtj. 

5.  Samk— Uebts  of  Wife— Exhaustion  of  Wipe's  Estate. 

Payment  of  the  widow's  debts,  etc.,  could  be  enforced  from  the  hus- 
band's estate,  without  regard  to  wfaethor  the  widow  left  property  ap- 
plicable tha«to. 

ik  SAHK— ESTABLISHUKKT  OF  CLAIMS— ACTIONS- 

The  widow's  debts  could  be  established  In  an  action  by  her  executor 
in  the  supreme  comrt  to  construe  the  husband's  will  and  to  enforce  the 
proTlslon  making  his  estate  liable  therefor. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  John  J.  Hallock,  individually  and  as  administrator  of 
the  estate  of  the  widow  of  Benjamin  Hallock,  deceased,  against  Hor- 
ace H.  Hallock  individually  and  as  administrator  of  the  estate  of 
Benjamin  Hallock,  deceased,  and  others.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Reversed. 

Argued  before  McLENNAN,  SPRING,  WILLIAMS,  HISCOCK. 
and  NASH,  JJ. 

Jones  &  Young,  for  appellant. 

Gill  &  Stillwell,  Johnson  &  Todd,  and  Basil  B.  Aylesworth.  {or 

respondents. 

WILLIAMS,  J.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

The  complaint  was  dismissed  because  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that  it  failed  to  show  that 
the  personal  estate  of  Benjamin  or  that  of  Harriet  Hallock  had  been 
applied  to  the  payment  of  the  debts  or  claims  set  forth  in  the  com- 
plaint; or  that  any  of  said  debts  or  claims  had  been  presented  to 
the  representatives  of  either  of  the  said  estates ;  or  that  any  personal 
judgement  had  been  recovered  against  the  persons  or  their  represent- 
atives, who  are  alleged,  as  devisees,  to  have  alienated  the  land  de- 
scribed in  the  complaint;  or  that  more  than  three  years  had  elapsed 
since  administration  was  granted  upon  the  estate  of  Samuel  or  of 
Harriet  Hallock ;  or  that  any  accounting  had  been  had,  or  any  pro- 
ceedings in  the  matter  of  either  estate,  to  lay  the  foundation  by  cred- 
itors or  claimants  of  the  decedent  to  take  his  devised  real  estate. 
The  complaint  alleged  the  death  of  Benjamin  Hallock  December 
24,  1884,  leaving  a  will,  which  was  admitted  to  probate  January  22, 
1885,  and  that  his  widow  was  appointed  administratrix  with  the  will 
annexed ;  that  the  will,  after  payment  of  his  debts,  gave  his  widow  all 
his  property  during  her  life,  and  empowered  her  to  use  and  sell  all 

T4.  See  Bxeortors  and  Admlnlstratcare.  vol.  22,  Cent.  Dig.  I  lUO. 
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or  any  of  his  personal  property  for  the  support  of  herself  and  his 
infant  son  Samuel,  and  directed  that  upon  the  death  of  the  widow 
the  debts  then  owuig  by  her,  her  funeral  expenses,  and  costs  of  tomb 
stones  for  her  grave  be  paid  from  his  estate^  and  charged  his  real 
and  personal  estate  with  the  payment  of  the  same,  gave  his  daughter 
Hattie  R.  $500,  and  charged  it  as  a  lien  upwi  his  red  estate,  and  gave 
the  balance  of  his  property  to  his  said  son  Samuel;  that  he  left 
at  his  death,  besides  his  wife,  and  son  Samuel,  and  daughter  Hattie 
It,  several  other  children,  named  in  the  complaint,  and  among  them 
the  plaintiff ;  that  his  daughter  Hattie  R.  has  since  died,  leaving  no 
husband  or  children ;  tliat  his  son  has  since  died,  leaving  a  wife 
and  child,  and  Horace  H.  Hallock  was  appointed  administrator  of 
bis  estate ;  tliat  the  widow  died  May  12,  iS^,  leaving  a  will,  admitted 
to  probate  March  29,  1899,  and  plaintiff  was  appointed  executor  there- 
of; that  she  was  at  her  death  still  administratrix  with  the  will  an- 
nexed <A  her  husband,  and  had  property  oi  that  estate  unadminis- 
tered;  that  February  8,  190 1,  the  plaintiff  and  Horace  H.  Hallock 
wefe  appointed  administrators  with  will  annexed  of  the  husband's 
estate;  that  such  estate  consisted  of  real  and  personal  property;  that 
when  the  widow  died  she  was  indebted  to  plaintiff  and  others  in 
amounts  some  of  which  were  stated  in  the  complaint  and  others 
unknown,  and  there  were  also  her  funeral  expenses;  that  the  es- 
tate of  the  widow  and  the  personal  estate  of  the  husband  were  to- 
gether insufficient  to  pay  the  debts  of  the  widow ;  that  the  husband 
left  real  estate,  which  was  described  in  the  complaint;  that  after  the 
husband's  death,  and  February  13.  1889,  an  instrument  in  writing  was 
recorded  in  the  clerk's  office,  dated  February  11,  1889,  purporting  to 
be  a  deed  by  the  widow  and  the  son  Samuel  to  Horace  H.  Hallock, 
conveying  premises  described;  that  the  same  was  not  executed  by  . 
the  widow,  but  was  a  forgery;  that  July  17,  1895,  Horace  H.  deeded 
this  property  to  his  wife,  and  the  deed  was  recorded  the  same  day, 
and  that  November  8,  1899,  Horace  H.  and  wife  mortgaged  this 
property  to  Nutting  for  $600,  and  the  mortgage  was  recorded;  that 
the  widow  and  son  Samuel  and  Horace  H.  and  his  wife  were  not 
Ofiiiera  of  the  property  when  deeds  and  mortgage  were  given,  and 
same  were  void;  that  plaintiff  requested  Horace  H.,  as  administra- 
tor with  will  annexed  of  the  husband,  to  join  with  plaintiff  in  this  ac- 
tion, and  he  refused;  and  that  the  real  and  personal  property  of  the 
husband  and  widow's  estates  were  together  insufficient  to  pay  the 
debts  of  both  estates.  All  the  parties  interested  were  made  defend- 
ants, and  upon  the  facts  alleged  judgment  was  demanded  that  the 
deeds  and  mortgage  described  be  set  aside  and  canceled  of  record ; 
that  a  trust  be  imposed  upon  all  the  real  property  described  in  favor 
of  the  creditors  of  the  widow,  and  their  debts  declared  to  be  liens 
thereon ;  that  an  accounting  be  had  as  to  the  debts  of  the  husband 
and  widow;  that  the  real  estate  be  sold,  and  the  proceeds  applied 
to  the  payment  of  the  debts  of  both  estates ;  that  a  receiver  be  ap- 
pointed, and  such  other  relief  as  just  be  granted.  For  the  purpose 
of  this  appeal  all  these  facts  must  be  deemed  established,  and  then, 
if  the  plaintiff  was  entitled  to  any  relief,  the  complaint  was  improp- 
erly dismissed. 
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The  complaint  states  a  good  cause  of  action  to  charge  the  debts 
owing  by  the  widow  at  her  death  and  her  funeral  expenses  upon  the 
real  and  personal  estate  of  her  husband,  and,  as  incidental  thereto, 
for  a  construction  of  his  will.  It  cannot  be  said  that  there  is  no 
dispute  as  to  the  meaning  of  the  will,  because  the  defendants  claim 
that  the  widow's  estate  must  be  first  applied  to  the  payment  of  her 
debts  and  funeral  expenses  before  resort  can  be  had  to  the  property 
of  the  husband,  which  the  plaintiff  disputes.  Very  likely  this  relief 
can  only  be  had  by  action  in  the  supreme  court,  the  surrogate's  court 
not  having  jurisdiction  to  grant  the  relief.  At  all  events,  it  is  quite 
certain  that  the  supreme  court  has  such  jurisdiction.  The  provision 
of  the  husband's  will  for  the  payment  of  the  debts  and  funeral  ex- 
penses of  his  widow  was  in  the  nature  of  a  legacy,  and  not  like  a 
{M-ovision  for  the  payment  of  his  own  debts,  and  the  plaintiff  person- 
ally and  in  his  character  of  representative  of  the  widow's  estate  is  in 
a  position  to  maintain  this  action  to  establish  a  charge  of  her  debts 
and  funeral  expenses  upon  the  husband's  real  and  personal  prop- 
erty. Hogan  V.  Kavanaugh,  138  N.  Y.  417,  34  N.  E.  292.  In  that 
case  it  was  distinctly  held  that  "an  action  in  equity  is  maintainable 
to  have  a  legacy  declared  to  be  a  charge  upon  land."  In  that  case 
there  had  been  no  administration  of  the  estate.  No  executors  had 
been  appointed  at  all.  It  was  held  that  such  action  was  not  a  suit- 
able and  appropriate  proceeding  for  ascertainli^  who  were  creditors, 
and  the  amount  of  their  claims,  or  to  close  up  the  estate  without  ad- 
ministration, or  a  resort  to  the  procedure  prescribed  by  statute  for 
the  proof  of  debts  and  payment  thereof  from  the  personalty,  or,  if  in- 
sufficient, the  sale  of  the  realty  for'  that  purpose.  The  judgment 
was,  therefore,  modified  by  allowing  the  part  thereof  which  declared 
the  legacies  a  charge  upon  the  land  to  stand,  and  directing  that  the 
sale  of  the  land  for  such  legacies  be  subject  to  the  rights  of  the 
creditors  to  be  first  paid  out  of  the  fund,  but  only  after  such  debts 
had  been  duly  established  in  surrogate's  court,  and  such  proceedings 
had  as  would  authorize  proceedings  for  the  sale  of  real  estate  for 
payments  of  debts,  and  until  such  proceedings  were  had  the  sale  of 
the  real  estate  be  stayed.  It  will  be  observed  that  the  charge  of  the 
legacies  was  there  made  upon  lands  only.  Here  the  charge  is  upon 
lands  and  personal  property  also.  Such  charge  ^yould  be  subject  to 
the  payment  of  the  debts  of  the  husband  to  be  first  made.  It  does 
not  appear  that  the  creditors  of  the  husband's  estate  or  the  amount 
of  their  claims  have  been  ascertained  in  surrogate's  court,  and  from 
the  allegations  in  the  complaint  we  may  p^sume  that  proceedings  for 
that  purpose  have  not  been  had.  The  husband  died  18  years  ago, 
and  the  widow  was  appointed  executrix  soon  after,  and  acted  as  such 
until  her  death,  a  period  of  14  years.  It  is  hardly  probable  under 
these  circumstances  that  any  debts  of  the  husband's  estate  remain 
unpaid;  but  such  debts,  if  any  are  established,  would  be  entitled  to 
payment  prior  to  the  application  of  the  personal  or  real  property  to 
the  payment  of  the  debts  of  the  widow  existing  at  her  death.  There 
is  no  reason,  however,  why  the  debts  and  funeral  expenses  of  the 
wife  should  not  be  established  in  this  action.  They  are  not  debts 
against  the  estate  of  the  husband,  and  they  are  not  required  to  be 
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proved  against  the  estate  ol  the  wife  in  order  to  be  entitled  to  pay- 
ment under  the  will  of  the  husband.  That  will  provides  for  the  pay- 
ment of  the  debts  and  funeral  expenses  of  the  wife,  without  refer- 
ence to  whether  diere  is  property  of  the  wife's  estate  applicable  to 
their  payment  or  not.  It  is  only  necessary  that  they  should  be 
shown  to  be  debts  owing  by  the  wife  when  she  died  and  her  funeral 
expenses  in  order  to  make  them  a  charge  upon  the  real  and  personal 
estate  of  the  husband.  There  is  no  necessity  that  the  real  or  per- 
soiml  estate  of  the  wife  should  be  exhausted  before  the  real  and  per- 
sonal estate^  of  the  husband  is  appropriated  for  this  purpose.  There 
seems  to  be  a  good  reason  why  the  plaintiff  should  be  allowed,  as 
early  as  possible,  to  follow  and  recover  the  real  and  personal  estate 
of  the  husband.'  Some  of  it  has  been  disposed  of,  or  attempted  to  be, 
by  reason  of  a  forged  deed,  and  liens  attempted  to  be  created  there- 
on, and  the  court  should  retain  this  action  for  the  purpose  of  afford- 
ing such  relief  as  is  proper  herein ;  and  if  it  is  necessary  thereafter, 
before  disposing  of  such  property  or  the  proceeds  of  the  sale  thereof, 
to  take  proceedings  in  surrogate's  court  to  ascertain  what  creditors 
there  are  of  the  husband's  estate,  and  the  amount  thereof,  a  stay  may 
be  granted  for  that  purpose,  the  same  as  was  done  in  the  Hogan- 
Kavanaugh  Case,  above. 

These  suggestions  lead  to  the  conclusion  that  the  judgment  dis- 
missing the  complaint  herein  was  improperly  ordered,  and  that  the 
same  should  be  reversed,  and  a  new  trial  granted,  wiUi  costs  to  the 
appellant  to  abide  event.   All  concur. 


(Td  App.  DiT.  433.) 

WALDKN  T.  cm  OP  JAMESTOWN. 
(Soiffeow  Court,  App^te  DItIsIod,  Vourtli  Department  Jannary  6.  1008.) 

1.  HOKrCIPAT.  CORPOBATIONS— DEFBCTITK  SlDBWAIiKS— NkGT.I«BNCB — EtIDEKOK. 

In  an  action  against  a  city  for  injuries  due  to  a  defective  sidewalk, 
the  eridence  tended  to  show  that  the  stringers  of  the  walk  were  rotten, 
the  plnnks  loose  and  broken,  and  that  this  condition  had  existed  for  a 
long  time.  Other  persons  had  fallen  on  the  walk,  bat  the  city  had  not 
repaired  It.  •BeM,  that  a  finding  of  negligence  was  jnstUled. 

2.  Same— Result  of  Injcribr. 

In  an  action  for  personal  Inlnrles,  evidence  at  an  attendlns  phyaldan 
that  the  aplnal  Irritation  resulting  from  the  aectdent  would  probably  re- 
mit In  paralysis  was  competent  since  paralysis  would  be  a  condition, 
rather  than  a  new  disease,  resulting  from  the  injury. 

&  Same— Pekmanr:cct  of  In.ittries. 

ETidence  of  the  attending  physician  tiiat  the  Injuries  would  probably 
prove  permanent  was  admissible. 

t  Same— Resum*  op  iKjuRtBfl— Harui.bm  Krror. 

Where  plalntitTs  Injuries  were  proved  to  have  resulted  in  nervous  ir- 
ritability. It  was  not  prejudicial  error  for  the  referee  before  whom  the 
action  WAS  tried  to  admit  testimony  of  a  physician  that  fatal  results 
might  follow  such  disease,  so  caused. 

S.  Bamk— Harklsss  Error. 

Where  the  referep  who  tried  a  pmsonal  Injury  action  made  a  special 
flnding  as  to  plaintlfTs  injorin^  based  entirely  on  her  pieaent  c<mdltl4Mi, 
and  based  his  award  on  such  finding,  any  emir  In  the  admission  of  evl- 
dence  as  to  the  futnre  result  of  the  Injuries  waa  rendered  barmleiB. 
80  X.Y.a— 5 
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tt.  Same— NoTiCB  to  City  Officers— Dblat— Excuse. 

The  charter  of  Jamestown  (Laws  1898,  c.  231.  |  2)  provides  tliat,  where 
an  action  la  brought  to  recover  for  Injuries  caused  by  a  defective  side- 
walk, the  plaintiff  must  show  that  notice  in  writing  of  the  place  of  the 
accident  was  given  the  proper  officers  wttlitn-  48  hours.  AdiL  ttaat  where 
plaintiff,  by  reason  of  her  Injuries,  was  unable  and  unfit  to  inepare  such 
a  notice  until  three  days  after  the  accUent,  service  of  notice  at  such  time 
was  sufficient. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Emma  J.  Walden  against  the  city  of  Jamestown.  From 
a  judgment  in  favor  of  plaintiti,  defendant  appeals.  Affirmed. 

Argued  before  ADAMS,  P.  J.»  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  HISCOCK,  JJ. 

James  L.  Weeks,  for  appellant. 
Pickard  &  Dean,  for  respondent. 

WILLIAMS,  J.    The  judgment  should  be  affirmed,  with  costs. 

The  action  was  to  recover  damages  for  injuries  to  the  plaintiff  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant.  On  the 
8tn  day  of  April,  1900,  the  plaintiff,  wlule  walking  along  a  sidewalk  on 
Warren  street,  in  the  city  01  Jamestown,  in  company  wiOi  her  daughter, 
tripped  upon  a  loose  plank  in  the  walk,  was  thrown  down,  and  received 
the  injuries  complained  of.  Evidence  was  given  tending  to  show  that 
the  walk  at  the  place  where  the  accident  occurred  was  broken,  and  in 
a  defective  and  unsafe  condition,  when  the  plaintiff  received  her  in- 
juries, and  had  been  in  such  condition  for  a  long  time;  that  the 
stringers  were  rotten,  the  planks  loose,  and  some  of  them  broken,  and 
that  other  persons,  by  reason  of  the  defective  condition,  had  fallen 
upon  the  walk  prior  to  the  time  of  the  accident  in  (question ;  and  that 
the  city  had  not  repaired  the  walk.  Upon  all  the  evidence,  the  referee 
was  justified  in  finding  that  the  defoidant  was  guilty  of  negligence 
which  catised  the  accident. 

The  question  of  contributory  negligence  was  fairly  one  of  fact  for 
the  referee,  and  the  evidence  authorized  the  finding  made  by  him,  that 
the  plaintiff  was  free  from  negligence  which  contributed  to  the  accident, 
and  prevented  a  recovery  by  her  in  the  action. 

The  plaintiff,  when  thrown  down,  struck  upon  her  left  knee  and 
head.  The  patella  of  the  knee  was  dislocated,  and  she  received  a 
severe  schock,  causing  partial  unconsciousness,  and  resulting  in  spinal 
irritation  and  its  attendant  consequences.  The  referee  awarded  dam- 
ages in  the  sum  of  $i3oo.  She  was  a  married  woman,  and  33  years 
of  age.  It  is  claimed  that  errors  were  committed  by  the  referee  in  the 
reception  of  evidence  given  by  her  attending  physician  under  defend- 
ant's objection  and  exception.  The  doctor,  having  testified  that  her 
present  trouble  was  spinal  irritation  caused  by  the  accident,  was  asked, 
"What,  in  your  opinion,  will  be  the  progress  or  development  of  this 
case  in  the  future?''  The  defendant  objected  to  the  question  as  in- 
competent, and  not  the  proper  method  01  {voving  future  consequences. 
The  objection  was  overruled,  and  an  exception  taken,  and  the  doctor 
answered :   "Judging  from  the  condition  she  is  in  at  present*  I  think  it 

T  6.  Bee  Municipal  Corporations,  vol.  86,  C&it.  Dig.  S  1700. 
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tnight  {n*ogres8  along  two  lines  I  have  indicated  in  my  statement, 
meaning  involvement  of  the  muscles.  I  think  the  time  may  come  when 
it  may  terminate  in  paralysis."  This  answer  was,  on  the  motion  of  the 
defendant,  struck  out,  and  the  referee  said,  "What  he  wants  to  know  is, 
what,  in  your  opinion,  will  be  the  probable  result?"  No  new  ob- 
jection being  interposed,  the  doctor  answered,  "My  opinion  is  that  it 
is  going  to  terminate  in  paralysis  before  they  get  through  with  it." 
The  defendant  moved  to  strike  out  this  answer  as  incompetent  and  not 
proper  expert  opinion, — no  foundati<»i  laid  for  it ;  and  the  motion  was 
denied,  with  exception.  The  doctor  was  then  asked,  "Give  us  your 
opinion  as  to  the  permanency  of  the  injury?"  and  under  the  same  ob- 
jection, ruling,  and  exception,  the  doctor  answered,  "I  think  they  are 
permanent."  Subsequently  the  doctor  was  asked  the  question,  "Will 
these  injuries,  in  your  judgment,  based  upon  the  facts  which  have  come 
to  your  knowledge  in  your  treatment  of  the  patient  since  the  accident, 
and  to  which  you  have  testified,  prove  permanent  in  their  results,  or 
otherwise?"  The  doctor  had  already  stated  that  he  thought  that  he 
could  answer  this  question  with  reasonable  certainty.  Tlus  question 
was  objected  to  by  defendant  as  incompetent,  improper,  and  immaterial. 
The  objection  was  overruled,  with  exception,  and  the  doctor  ans>^'ered, 
"My  opinion  is  that  they  will  prove  permanent."  The  doctor  was  then 
asked  "whether  or  not  nervous  irritability  caused  by  a  wound  or  shock 
might  develop  into  other  fatal  conditions,  with  this  as  the  superin- 
ducing cause, — the  shock  or  wound."  This  was  objected  to  as  im- 
proper, immaterial,  and  incompetent.  The  objection  was  overruled, 
with  exception,  and  the  doctor  answered,  "I  think  it  may,  if  I  under- 
stand the  question  right."  The  result  of  the  questions  and  answers 
as  to  paralysis  was  that  the  doctor  was  asked  what,  in  his  opinion, 
would  be  the  probable  result  of  the  spinal  irritation  which  the  pbintiflf 
was  then  afflicted  with,  and  his  answer  was,  "Paralysis."  The  result 
of  the  questions  as  to  the  permanency  of  the  plaintiflF's  injuries,  fairly 
construed,  and  considered  all  together,  was  that  the  doctor  was  asked 
whether  the  plaintiff's  condition  as  it  then  existed,  in  his  opinion, 
based  upon  his  own  knowledge  and  treatment  of  her,  to  which  he  had 
testified,  would  prove  permanent ;  and  he  answered  that,  in  his  opinion, 
it  would.  It  is  true  that  the  language  of  the  questions  was  susceptible 
of  a  broader  significance,  so  as  to  cover  all  the  injuries  received  in  the 
accident,  including  those  to  her  knee,  but  concededly  she  had  recovered 
from  the  injury  to  the  knee.  The  trial  was  before  a  referee,  and  not  a 
jury,  and  the  questions  must  have  been  understood  by  the  witness  and 
the  referee  to  refer  alone  to  the  spinal  irritation  then  existing.  The 
remaining  question  was  not  asked  as  to  the  plaintiff,  but  was  a  question 
generally  as  to  the  result  that  might  develop  from  nervous  irritability 
caused  by  an  injury,  and  the  answer  was  tlmt  it  might  be  fatal.  The 
answer  as  to  the  permanency  of  the  condition  and  its  result  in  paralysis 
was  prc^erly  received.  While  an  apparently  rigid  rule  was  laid  down 
in  some  of  the  earlier  cases  (Strohm  v.  Railroad  Co.,  96  N.  Y.  305 ; 
Tozer  v.  Railroad  Co.,  105  N.  Y.  617,  11  N.  E.  369),  in  the  later  cases 
the  rule  has  been  relaxed,  or  perhaps  the  cases  distinguished  (Turner 
v.  City  of  Newburgh,  109  N.  Y.  309,  16  N.  E.  344,  4  Am.  St.  Rep.  453 ; 
Griswold  v.  Railroad  Co.,  115  N.  Y.  61,  21  N.  E.  726,  12  Am.  St.  Rep. 
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775 ;  KnoU  v.  Railroad  Co.,  46  App.  Div.  527,  62  N.  Y.  Supp.  16, 
affirmed  without  opinion  in  16S  N.  Y.  592,  60  N.  E.  1113).  In  the 
Turner  Case  the  court  said  the  Strohm  and  Tozer  Cases  in  no  wise 
conflicted  with  the  rule  allowinie  evidence  of  physicians  as  to  plaintiff's 
present  condition  of  bodily  suffering  or  iinuries^  of  their  permanence, 
and  as  to  their  cause.  In  the  Oriswold  Case  the  court  said  that  the 
questions  objected  to  related  to  the  permanence  of  the  injuries,  and 
sought  a  medical  opinion  as  to  their  continuance  in  the  future,  or  a 
recovery  from  their  effects,  and  that  such  inquiry  was  competent  and 
proper ;  that  there  was  an  obvious  difference  between  an  opinion  as  to 
the  permanence  of  a  disease  or  injury  already  existit^,  capable  of  being 
examined  and  studied,  and  one  as  to  the  merely  possible  outbreak 
of  a  new  disease,  or  sufferings  having  their  cause  in  the  original  injury ; 
that  in  the  former  case  that  disease  or  injury  and  its  symptoms  were 
present  and  existing^  their  indications  were  more  or  less  plain  and  obvi- 
ous, and  from  their  severity  or  sHghtness  a  recovery  might  reasonably 
be  expected  or  the  contrary,  while  an  opinion  that  some  new  or 
different  complication  would  arise  was  merely  a  double  speculation, — 
one  that  might  possibly  occur,  and  the  other  that,  if  it  did,  would  be 
a  product  of  the  original  injury,  instead  of  some  other  new,  and  per- 
haps unknown,  cause.  In  the  Knoll  Case,  the  doctor,  having  testi- 
fied that  the  plaintiff  was  suffering  from  a  general  mentad  deterioration 
and  from  deafness,  and  that  this  condition  would  be  permanent,  was 
also  allowed  to  state  that  such  condition  was  likely  to  grow  worse  as 
the  plaintiff  grew  older.  This  was  held  proper,  imder  the  cases  re- 
ferred to  above.  Under  these  authorities,  both  these  classes  of  ques- 
tions and  answers  were  proper.  Paralysis  is  not  a  disease.  It  is  a 
condition  resulting  from  injuries  or  diseases.  The  evidence  admitted 
here  was  to  the  effect  that  the  condition  of  the  plaintiff  as  to  spinal 
irritability  would  grow  worse  until  it  finally  resulted  in  the  condition 
of  paralysis.  This  was  admissible  under  the  rule  now  well  understood, 
to  which  we  have  referred.  The  last  question,  as  to  fatal  results,  was 
not  asked  as  to  the  plaintiff,  or  her  condition,  but  was  a  general  ques- 
tion to  an  expert,  as  to  whether  fatal  results  might  follow  injuries  pro- 
ducing spinal  irritability.  It  was  not  based  upon  the  doctor's  knowl- 
edge or  treatment  of  plaintiff,  nor  was  it  asked  as  to  the  plaintiff  at  all. 
We  do  not  think,  in  that  form,  it  wras  objectionable,  or  that  it  could  in 
any  event  have  injured  the  defendant,  who  was  trying  the  case  before 
a  referee, — a  lawyer, — and  not  before  a  jury  of  laymen.  Moreover, 
it  was  apparently  in  answer  to  some  evidence  drawn  out  on  an  exami- 
nation of  the  doctor  by  the  defendant.  Even  if  some  of  the  answers  of 
this  witness  were  improperly  received,  and  there  were  therefore  opin- 
ions improperly  expressed  by  him,  we  are  unable  to  see  how  they  could 
possibly  have  injured  the  defendant.  The  referee  made  a  specific  find- 
ing as  to  the  physical  condition  of  the  plaintiff  resulting  from  her 
injuries.  He  did  not  find  that  her  injuries  were  fatal,  or  permanent, 
even,  or  that  paralysis  would  result.  The  finding  was  that  her  injuries 
had  occasioned  her  much  suffering,  and  that  she  was  then  afflicted 
with  spinal  irritation  and  its  attendant  results,  occasioned  by  the  acci- 
dent and  the  shock  then  received  by  her.  This  finding  was  consistent 
with  the  evidence  of  the  defendant's  medical  expert,  disregarding  all 
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the  evidence  of  plaintJiTs  physician  complained  of.  The  referee  award- 
ed damages  based  upon  this  finding,  in  the  sum  of  $i,8oo,  which  was 
very  reasonable,  under  the  circumstances.  There  is  nothing  in  the 
reception  of  the  evidence  of  plaintiff's  doctor,  therefore,  that  called 
for  reversal  of  the  judgment. 

It  is  also  claimed  that  the  plaintiff  could  not  maintain  the  action 
by  reason  of  her  failure  to  serve  the  notice  required  by  section  2  of 
the  charter  of  the  city  (chapter  231,  Laws  1898).  That  section  first 
provides  for  the  presentations  of  claims  in  writing  to  the  common 
council  within  30  days  after  the  injuries  are  recdved,  and  provides 
that  '*the  omission  to  present  any  such  claim  *  *  *  shall  be  a 
bar  to  an  action  against  the  city  therefor,"  and  that  "no  action  shall 
be  commenced  against  the  city  on  any  duly  presented  claim  tmtU 
after  the  expiration  of  three  months  from  the  presentation  thereof." 
And  then  follows  the  provision  for  the  notice  in  question  here : 

*'Wbere  any  action  la  broogbt  against  said  city,  to  recoT«r  damages  toe 
deatli  or  personal  Injuries,  cnuaed  by  defective  eldewalks  or  streeto,  the  plalo- 
tur  must  show  that  notice  In  writing  of  the  place  where  said  accident  oc- 
evrred,  ont  of  which  said  claim  arose,  was  glTen  to  the  mayor,  city  clerk,  or 
some  alderman  of  said  city,  within  forty  eight  hours  after  the  happening 
thowf.  In  order  to  maintain  such  action.  Such  notice  shall  be  In  addition 
to  the  written  notice  hereinbefore  required." 

No  notice  required  by  the  latter  part  of  this  section  was  served 
wittun  48  hours  after  the  accident.  A  notice  was  served  about  72 
hours  after  the  accident  happened.  The  referee  found  that,  from  the 
time  of  the  accident  until  the  time  the  notice  was  prepared  and  served, 
the  plaintiff,  by  reason  of  her  injuries  received  in  the  accident,  was 
not  in  a  mental  or  phyucal  c<mdition  rendering  it  possible  for  her 
to  transact  the  necessary  business  in  connection  with  the  preparation 
and  service  of  such  notice,  and  that  she  prepared  and  served  the  notice 
as  soon  as  she  was  in  a  mental  and  physical  condition  enabling  her 
to  do  so.  This  provision  in  a  charter  was  considered  and  passed 
upon,  under  proofs  very  like  these  in  this  ca^e,  in  Green  v.  Village 
of  Port  Jervis,  55  App.  Div.  58,  66  N.  Y.  Supp.  1042.  In  that  case 
the  notice  was  served  five  days  after  the  accident,  instead  of  three 
days,  as  in  this  case,  or  two  days,  as  required  by  the  charter,  but 
during  all  that  time  the  plaintiff  was  not,  as  the  plaintiff  in  this  case 
was  not,  in  a  mental  or  physical  condition  rendering  it  possible  for 
her  to  transact  the  necessary  business  in  connection  with  the  prep- 
aration and  sen'ice  of  the  notice,  and  it  was  prepared  and  served  as 
soon  as  he  was  in  a  mental  and  physical  condition  enabling  him 
to  do  so.  In  that  case  the  apellate  division,  Second  department, 
held  that  there  was,  under  the  circumstances,  a  substantial  compli- 
ance with  the  statute  as  to  the  time  of  the  service  of  the  notice,  so 
as  to  enable  the  plaintiff  to  maintain  the  action.  There  is  no  doubt 
as  to  the  correctness  of  that  decision.  A  reasonable  construction 
should  be  given  to  the  statute.  While  it  is  apparent  that  the  legis- 
lature in  this  act  intended  to  provide  for  very  prompt  notice  to  the 
city  of  the  place  where  the  accident  occurred,  in  order  that  the  city 
might  examine  the  locality  at  once,  and  be  able  to  protect  itself 
against  any  dishonest  claim  that  might  be  made,  and  while  in  or- 
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clinary  cases  48  hours  would  be  entirely  adequate  to  enable  the  claim- 
ant to  give  the  notice^  which  is,  under  this  statute,  merely  of  the 
locality  of  the  accident,  yet  under  some  circumstances,  manifestly, 
the  statute  could  not  be  literally  complied  with,  and  to  hold  that  it 
must  be  would  in  these  cases  be,  in  effect,  holding  that  no  recovery 
could  be  had  at  all.  The  notice  must,  of  course,  be  given  by  the 
party  injured,  or  by  some  one  acting  under  his  authority,  or,  if  death 
results,  by  the  personal  representative  of  the  deceased  person.  A 
notice  by  some  one  having  no  interest  in  the  claim  could  not  be  held 
a  compliance  with  the  statute.  If  the  person  injured  did  not  die, 
but  was  rendered  insensible  by  the  accident,  and  remained  so  during 
the  whole  48  hours  after  the  accident,  or  if  the  accident  rendered  the 
injured  person  insane,  or  for  any  other  reason  wholly  incompetent, 
and  he  remained  so  during  the  whole  48  hours,  in  either  of  these 
cases  no  notice  could  be  served,  under  the  letter  of  the  statute.  If 
the  person  injured  was  rendered  insensible  by  the  accident,  and  re- 
mained so  until  his  death,  and  there  was  no  opportunity  until  the  48 
hours  has  elapsed  to  procure  a  personal  representative  to  be  appoint- 
ed, then  the  notice  could  not  be  served,  under  the  letter  of  the  stat- 
ute. It  cannot  be  said  with  any  show  of  reason  that  the  legislature 
intended  by  this  statute  to  deprive  claimants  of  all  right  of  action  in 
cases  where  the  injuries  received  were  of  a  serious  nature,  and  where- 
in, from  the  serious  nature  of  the  injuries,  there  was  the  stronger 
reason  for  holding  the  city  liable  for  negligence  with  reference  to  its 
streets  and  sidewalks,  and  especially  when  the  inability  to  serve  the 
notice  grows  out  of  the  very  act  of  negligence  for  which  the  right 
of  recovery  is  given.  We  are  not  called  upon  to  lay  down  any  gen- 
eral rule  applicable  to  all  cases,  but  in  this  case,  where  the  delay  in 
serving  thu  notice  was  for  but  24  hours  (i  day  after  the  time  pro- 
vided by  the  statute),  and  during  the  whole  time  (the  3  days)  the 
claimant  was  incapable,  by  reason  of  her  injuries,  of  transacting  any 
business  whatever  with  reference  to  the  notice,  we  have  no  hesitancy 
in  holding  that,  having  served  the  notice  at  the  earliest  moment  she 
was  able  to  do  so,  the  statute  was  substantially  complied  with,  within 
the  fair  meaning  and  intent  of  the  legislature  in  enacting  the  stat- 
ute. Any  other  conclusion  would  be  unfair,  unreasonable,  and  un- 
just, especially  when  we  consider  that  under  the  statute  the  claimant 
is  prohibited  from  bringing  the  action  until  after  the  expiration  of 
three  months  from  the  presentation  of  the  claim,  which  must  be  pre- 
sente<l  within  30  days  after  the  accident  occurs. 

The  foregoing  suggestions  lead  us  to  the  conclusion  that  the  case 
was  properly  disposed  of  by  the  trial  court,  and  that  the  judgment 
should  be  affirmed,  with  costs. 

McLENNAN  and  SPRING,  JJ.,  concur.  ADAMS,  P.  J.,  and 
KISCOCK,  J.,  concur  in  result,  upon  the  ground  that  the  objec- 
tionable evidence  apparently  worked  no  harm  to  the  defendant. 
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(78  App.  DlT.  324.) 

HcBTOT  T.  LOUMSL. 
(Snpreme  Ooort,  Appellate  XNtIbIou.  Flnt  Department.  January  10,  1908.) 

L  Mboicai.  Books— AouiSBiBiLrrT  in  Ktidsncb. 

In  an  action  for  pmonal  Injnrlea  It  waa  error  to  permit  defendant  to 
read  In  evidence  tetracto  from  a  atandard  medical  book,  and  thla  tbooi^ 
the  matter  contained  In  the  hook  had  been  In  some  respects  the  euhject 
of  examination  hy  plaintiff  as  a  part  of  her  afflrmatlve  case,  and  though 
defendant  had  a  right  to  cross-examine  the  physician  who  testified  on 
SQCh  BUhJect  with  respect  thereto,  it  appearing  that  be  did  not  do  so,  bnt 
that  he  attempted  to  read  the  extracts  as  a  part  of  hia  afflrmatlTe  case. 

S.  Same — Available  Kkbor. 

The  error  was  available,  there  having  been  other  error  committed  In 
respect  to  the  primary  questions  of  negligence  and  contributors  negli- 
gence. Per  Hatch  and  Patterson,  JJ. 

Appeal  from  trial  tenn,  New  York  county. 

Action  by  Eleanor  McEvoy,  by  her  guardian,  against  Lawrence 
C.  Lommel.  From  a  judgment  in  favor  of  defendant,  and  from  an  or- 
der denying  a  motion  for  new  trial,  plaintif!  appeals.  Reversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Roger  Foster,  for  appellant. 
Edvrin  A.  Jones,  for  respondent. 

HATCH,  J.  By  this  action  damages  are  sought  to  be  recovered 
for  injuries  sustained  through  the  claimed  negligent  acts  of  the  defend- 
ant. The  plaintiff  at  the  time  of  receiving  the  injuries  was  an  infant 
of  about  five  years  and  seven  months  of  age.  She  was  playing  with 
some  other  cluldren  upon  the  street  in  front  of  the  premises  occupied 
by  her  parents  in  West  llSth  street,  between  Eighth  and  St.  Nicholas 
avenues,  in  the  city  of  New  York.  While  so  playing  she  stepped  into 
the  street  about  a  foot  and  a  half  from  the  curb,  and  was  there  run 
down  by  a  butcher's  wagon,  owned  by  the  defendant  and  driven  by  a 
boy  of  about  seventeen  years  of  age,  and  sustained  the  injuries  of  which 
complaint  is  made.  The  testimony  upon  the  part  of  the  plaintiff 
tended  to  establish  all  of  the  elements  entitling  the  plaintiff  to  recover 
damages.  The  defendant,  however,  controverted  the  case  as  made 
by  the  plaintiff,  and  gave  evidence  in  exculpation  from  liability.  Upon 
this  conflicting  testimony  the  jury  found  a  verdict  in  favor  of  the  de- 
fendant, and  such  verdict  may  not  be  disturbed  upon  the  facts.  By 
this  appeal  the  plaintiff  presents  certain  claimed  errors  in  the  rulings 
of  the  trial  court,  which  he  insists  calls  for  a  reversal  of  the  judgment. 

After  the  close  of  the  defendant's  proof,  the  plaintiff  recalled  the  boy 
who  drove  the  wagon,  and  interrogated  him  for  the  purpose  of  laying 
a  foundation  for  giving  rebuttal  testimony,  and  also  to  procure  from 
him  an  admission  of  certain  statements  inconsistent  with  his  direct 
testimcmy,  or,  if  not  admitted,  to  lay  the  foundation  for  impeaching 
testimony.  Being  upon  the  stand,  he  was  asked  if  he  saw  Mr.  Wil- 
liams, a  witness  for  the  plaintiff,  some  time  after  the  accident,  and  ad- 
mitted that  he  had.   He  was  then  asked:   "Q.  Did  you  not  at  that 
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time  ask  him  how  the  child  was  injured,  and  ask  him  to  point  out  to 
you  where  the  child  was  standing  when  the  child  was  injured?  A. 
No,  sir ;  I  did  not."  "Q.  Did  you  not  then  say  that  you  didn't  see 
the  child  and  didn't  know  how  the  matter  occurred?  A.  No,  sir;  I 
didn't  say  one  word  to  the  gentleman."  For  the  purpose  of  contra- 
dicting this  witness  upon  such  subject,  Williams,  the  witness  with 
whom  the  claimed  conversation  was  had,  was  recalled,  and  asked  to 
state  what  the  boy  said  to  him,  and  answered  such  question,  stating, 
in  substance,  that  he  asked,  "  'How  did  I  do  this  accident  ?  How  did 
I  run  over  the  child  ?'  He  said,  'I  didn't  see  it "  to  which  the  witness 
replied,  "I  said,  'I  know  very  well  you  didn't  see  it,  because  you  were 
looking  towards  Eighth  avenue.'  He  thanked  me  and  walked  out." 
"He  said  it  was  an  accident,  and  I  said,  'I  know  that,  too.' "  He  was 
then  asked,  "What,  if  anything,  was  said  about  the  location  where  the 
child  was  standing?  A.  And  he  says,  'Where  was  this  child  stand- 
ing?'" The  witness  having  answered  thus  far,  counsel  for  the  de- 
fendant said,  "I  object  to  that  as  not  rebuttal."  Plaintiffs  counsel  then 
said:  "I  asked  him  this  morning.  That  is  what  I  recalled  the  boy 
for."  The  court  sustained  the  objection,  to  which  the  plaintiff  took 
an  exception.  The  subject-matter  of  the  testimony  thus  sought  to  be 
elicited  was  material  to  the  issue.  Upon  the  direct  examination  the 
boy  who  drove  the  wagon  testified  that  the  child  ran  from  the  side- 
wadk  into  the  street  immediately  in  front  of  the  front  wheel  of  the 
wagon;  that  he  turned  this  wheel  out  of  the  way,  but  was  unable  to 
stop,  and  the  hind  wheel  passed  over  the  child.  The  statements 
claimed  to  have  been  made  by  him  subsequent  to  the  action,  and  to 
which  his  attention  had  been  directed,  bore  directly  upon  such  ques- 
tion ;  and  if  the  jury  believed  that  after  the  accident  he  had  made  state- 
ments showing  that  he  did  not  see  the  child,  and  did  not  know  where 
she  was  standing  in  the  street,  at  the  time  the  wheel  struck  her,  it 
would  seriously  impair  his  credibility,  and  furnish  a  basis  for  the  rejec- 
tion of  his  entire  testimony  bearing  upon  that  subject  The  testimony 
which  he  gave  tended  to  excuse  him  of  any  negligence  in  the  manage- 
ment of  the  horse  and  wagon.  The  subsequent  statement  which  was 
sought  to  be  established  directly  and  forcefully  contradicted  his  testi- 
mony in  this  respect.  It  was  competent  testimony,  and  the  method 
to  elicit  it  was  proper.  Patchin  v.  Insurance  Co.,  13  N.  Y.  268; 
Sloan  v.  Railroad  Co.,  45  N.  Y.  125;  Stape  v.  People,  85  N.  Y.  390; 
Jamieson  v.  Railway  Co.,  11  App.  Div.  50,  42  N.  Y.  Supp.  915. 

It  is  said,  however,  that  the  question  propounded  by  the  plaintiff 
was  not  the  same  question  which  was  asked  of  the  driver  of  the  wagon. 
A  comparison  of  the  two  questions  which  we  have  quoted  shows  that 
with  respect  to  the  location  of  the  child  at  the  time  of  the  injury  the 
question  is  quite  similar,  and  exactly  so  as  to  where  the  child  was 
standing.  In  substance  the  question  is  the  same  in  this  respect  as 
was  propounded  to  the  driver.  It  was  not  claimed  upon  the  argu- 
ment, nor  in  the  brief  submitted  by  the  respondent,  that  any  doubt 
could  arise,  but  that  the  evidence  sought  to  be  thus  elicited  was  called 
to  the  attention  of  the  driver ;  that  he  understood  it,  and  that  if  there 
was  any  change  it  was  technical,  in  the  use  of  words  which  did  not  ma- 
terially change  the  form  or  substance  of  the  question,  and  certainly 
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did  not  mislead  or  inject  any  foreign  matter  into  the  substance  of  the 
evidence  which  was  sought  to  be  obtained.  The  testimony  being 
competent  and  prc^r,  and  the  question  propounded  being  in  substance 
the  same  as  that  to  which  the  driver's  attention  had  been  directed,  it 
answered  the  requirements  of  the  rule  gOTeming  such  matter.  In 
Bank  v.  Koehler  (Sup.)  i  N.  Y.  Supp.  870,  affirmed  on  appeal,  117 
N.  y.  657,  22  N.  E.  1 133,  it  was  said  by  the  presiding  justice  in  con- 
sidering a  similar  question : 

"A  party  has  a  right  upon  croBS-eiamlnatlon  of  a  witness  contradictini! 
another  In  regard  to  the  language  used  by  him  to  use  the  lai^uage  which 
has  been  before  testified  to,  or  the  substance  thereof.  In  the  putting  of  the 
question  In  answer  to  which  the  contradlctloQ  Is  expected." 

Such  is  the  rule  of  the  authorities.  Shufflin  v.  People,  4  Hun,  16; 
Kinner  v.  Canal  Co.,  53  N.  Y.  Super.  Ct.  162 ;  Sloan  v.  Railroad  Co., 
supra;  Church  v.  Sheffer,  88  Hun,  335,  34  N.  Y.  Supp.  724.  In  addi- 
tion to  this  it  is  to  be  observed  that  no  such  objection  as  is  now  sug- 
gested was  raised  upon  the  trial.  Had  it  been  so  raised,  the  plaintiff 
might  have  obviated  the  same  by  putting  his  question  in  the  precise 
language  which  had  been  propounded  to  the  driver,  or  by  recalling 
him  and  propounding  to  him  the  precise  question  which  had  been 
asked  of  the  witness.  The  defendant,  not  having  taken  any  objection 
on  this  ground,  must  be  held  to  have  waived  it.  Height  v.  People, 
SO  N.  Y.  392;  Murphy  v.  People,  63  N.  Y.  590;  Schermerhom  v. 
Gr^.  55  N.  Y.  670,  It  would  seem  to  follow,  therefore,  that  the 
plaintiff  became  entitled  to  have  this  question  answered,  and  that  its 
exclusion  constitutes  reversible  error. 

Error  was  also  committed  in  permitting  the  defendant  to  read  in  evi- 
dence extracts  from  a  standard  medical  work.  It  is  quite  true  that  the 
matter  contained  in  the  book  had  been  in  some  respects  the  subject 
of  examination  by  the  plaintiff  as  a  part  of  her  affirmative  case.  The 
defendant  undoubtedly  had  the  right  to  cross-examine  the  physician, 
who  testified  upon  such  subject  with  respect  thereto.  This,  however, 
he  did  not  do  so  {ar  as  the  particular  matter  contained  in  the  book 
was  concerned.  What  he  did  do  was  to  introduce  in  evidence,  as  a 
part  of  his  affirmative  case,  matter  contsuned  in  the  book  by  reading 
therefrom,  after  the  plaintiff's  expert  had  been  examined,  and  when  the 
subject-matter  of  the  examination  had  entirely  passed.  It  was  not 
cross-examination,  but  affirmative  proof,  and  as  such  was  incompetent. 
Foggett  V.  Fischer,  23  App.  Div.  207,  48  N.  Y.  Supp.  741.  Of  course, 
this  error  would  not  be  available  had  no  error  been  ccKnmitted  in  re- 
spKt  of  the  primary  questions  of  negligence  and  contributory  negli- 
gence suad  the  conduct  of  the  trial  in  relation  thereto;  but,  as  we  have 
seen,  error  was  committed  in  the  consideration  of  such  question,  in 
consequence  of  which  this  error  is  also  available. 

If  these  views  be  correct,  it  follows  that  the  judgment  and  order 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event 


PATTERSON,  J.,  concurs.  VAN  BRUNT,  P.  J.,  concurs  on  last 
ground  stated. 
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LAUGHLIN,  J.  (dissenting).  This  is  an  action  to  recover  dam- 
ages sustained  by  the  plaiutitf,  an  infant  five  years  of  age,  alleged  to 
have  been  caused  through  the  negligence  of  the  driver  of  the  de- 
fendant's butcher  wagon.  The  evidence  presented  a  fair  question  of 
fact  for  the  consideration  of  the  jury  upon  both  questions  of  negli- 
gence. The  questions  presented  on  the  appeal  requiring  considera- 
tion are  two  exceptions  to  the  evidence.  One  Williams  was  a  wit- 
ness for  the  plaintiff.  The  driver  of  the  butcher  wagon  was  asked 
if  he  saw  Williams  some  time  after  the  accident,  and,  upon  his  an- 
swering in  the  afHrmalive,  was  then  asked,  "Q.  Did  you  not  at  that 
time  ask  him  how  the  child  was  injured?"  to  which  he  replied,  "No 
sir;  I  did  not."  He  was  then  asked,  "Q.  Did  you  not  then  say 
that  you  did  not  see  the  child  and  did  not  know  how  the  matter  oc- 
curred?" to  which  he  replied,  "No,  sir;  I  did  not  say  one  word  to 
the  gentleman."  For  the  purpose  of  contradicting  the  driver  who  had 
given  material  testimony  as  to  how  the  acddent  occurred,  Williams 
was  then  recalled,  and  asked  to  state  what  the  driver  said  to  him. 
No  objection  was  interposed  to  this  question,  and  he  answered  that 
the  driver  said  to  him,  in  substance,  "'How  did  I  do  this  accident? 
How  did  I  run  over  the  child?'  He  said,  'I  did  not  see  it.'"  The 
witness  testified  that  he  repHed  to  the  driver,  "I  know  very  well  that 
yon  did  not  see  it,  because  you  were  looking  towards  Eighth  avenue 
whereupon,  according  to  his  testimony,  the  driver  thanked  him  and 
walked  out.  He  further  testified  that  the  driver  said,  "'It  was  an 
accident;'  and  I  said,  *I  know  that  too.' "  Williams  was  then  asked, 
"What,  if  anything,  was  said  about  the  location  where  the  child  was 
standing?''  to  which  he  started  to  reply,  "A.  And  he  says.  'Where 
was  this  child  standing — ' "  whereupon  counsel  for  the  defendant  in- 
terposed an  objection  upon  the  ground  that  the  evidence  was  not  in 
rebuttal.  The  court  sustained  the  objection,  and  the  plaintiff  ex- 
cepted. The  specific  objection  interposed  was  not  well  founded,  for 
manifestly  evidence  tending  to  impeach  a  witness  for  the  defendant 
could  only  be  given  in  rebuttal.  The  validity  of  the  exception  does 
not  depend  upon  the  ground  of  the  objection,  but  upon  the  com- 
petency of  the  evidence  which  was  excluded  by  the  court.  If  the 
question  was  merely  improper  in  form,  or  if  a  foundation  had  not 
been  laid,  probably  its  exclusion  could  not  be  sustained,  inasmuch 
as  no  specific  objection  to  that  effect  was  taken.  But  this  question 
called  for  the  conversation ;  and  such  evidence,  for  the  purpose  of 
impeachinj;  a  witness,  is  clearly  incompetent,  and  no  foundation  or 
change  in  the  form  of  the  question  would  make  it  competent.  The 
court  is  vested  with  considerable  discretion  with  reference  to  the 
extent  to  which  an  examination  will  be  allowed  for  the  purpose  of  im- 
peaching a  witness  for  declarations  inconsistent  with  his  testimony. 
The  general  rule  is  that  the  attention  of  the  witness  who  is  sought 
to  be  impeached  should  be  specifically  drawn  to  the  time  and  pUice 
of  the  interview,  and  the  statement  claimed  to  have  been  made 
which  is  inconsistent  with  his  testimony,  and  that  the  examination 
of  the  impeaching  witness  should  be  confined  substantially  to  the 
statements  embraced  in  the  questions  to  the  witness  whose  testimony 
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it  is  sousht  to  impeach.  Bailey,  Tr.  Prac.  (2d  Ed.)  275,  276;  Sloan 
V.  Railroad  Co.,  45  N.  Y.  125.  Here  it  will  be  seen  that  the  plaintiff 
received  more  llian  she  was  entitled  to.  The  witness  was  first  per- 
mitted to  give  all  of  the  conversation  that  he  could  collect  without 
leading  questions  being  propounded  to  him.  This  manifestly  was 
not  proper,  and  should  have  been  excluded  if  objected  to.  The 
declarations  of  the  witness  are  not  evidence,  and  they  are  only  per- 
mitted to  be  shown  for  the  purpose  of  contradicting  him.  Hence 
it  is  that  the  contradiction  should  be  confined  to  the  statements  or 
declarations,  or  to  the  substance  thereof,  to  which  his  attention  was 
specifically  drawn.  If  this  rule  were  not  followed,  and  the  conversa- 
tion were  admitted,  other  statements  and  declarations  of  a  prejudicial 
character  might  be  brought  before  the  jury;  and  it  would  be  difficult, 
if  not  impossible,  for  the  court  to  make  it  clear  to  them  that  the 
conversation  was  not  evidence,  but  was  merely  permitted  for  the  pur- 
pose of  contradicting  the  witness.  If  the  coUradiction  is  confined  to 
the  statements  or  the  substance  of  the  statements  to  which  the  at- 
tention of  the  witness  has  been  called,  the  jury  will  readily  under- 
stand that  the  sole  point  and  object  of  the  evidence  is  to  contradict 
the  witness.  The  driver  said  that  he  had  no  conversation  with  the 
impeaching  witness.  That  was  contradicted  by  showing  that  he  had 
a  conversation.  The  driver  was  asked  if  he  did  not  say  to  the 
impeaching  witness  that  he  did  not  see  the  child  and  did  not  know 
how  the  accident  occurred.  If  the  impeaching  witness  had  been 
asked,  "Did  not  the  driver  say  to  him  that  he  did  not  see  the  child 
and  did  not  know  how  the  accident  occurred?"  and  he  had  answered, 
"Yes,"  this  would  have  contradicted  and  have  tended  to  impeach  the 
driver.  The  driver  was  asked  if  he  did  not  ask  the  impeaching  wit- 
ness how  the  child  was  injured,  and  ask  him  to  point  out  where  the 
child  was  standing.  If  the  impeaching  witness  had  been  asked  wheth- 
er or  not  this  was  so,  and  he  had  answered  in  the  affirmative,  that 
also  wotild  have  tended  to  contradict  and  impeach  the  driver.  These 
are  the  only  particulars  of  the  alleged  conversation  to  which  the  at- 
tention of  the  driver  was  drawn,  and  the  examination  of  the  im- 
peaching witness  should  have  been  confined  to  these  matters  or  their 
substance.  The  question  which  the  witness  was  precluded  from  fur- 
ther answering  called  for  the  entire  conversation,  including  the 
statements  made  by  the  impeaching  witness  as  well  as  by  the  driver 
with  reference  to  where  the  child  was  standing.  Moreover,  the  plain- 
tiff was  not  prejudiced,  for  the  question  was  sufficiently  answered  to 
show  that  if  the  testimony  of  the  impeaching  witness  was  true  the 
driver  did  not  know  where  the  child  was  stanmng,  and  the  other  wit- 
ness, received  without  objection,  sufficiently  covered  the  ground. 

The  other  objection  urged  relates  to  an  error  in  permitting  the 
defendant  to  read  in  evidence  extracts  from  a  standard  medical  work. 
Tliis  bore  only  on  the  question  of  damages.  There  was  no  con- 
troversy but  that  the  child  was  injured,  and  there  is  no  reason  to 
believe  that  the  verdict  of  no  cause  of  action  was  rendered  on  the 
theory-  that  no  damages  were  sustained.  The  evidence  erroneously 
received  had  no  tendency  to  contradict  or  impeach  any  witness  who 
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testified  upon  the  main  issue.    Consequently^  the  jury  having  found 
that  the  plaintiff  was  not  entitled  to  recover,  the  admission  of  this 
evidence  was  not  reversible  error. 
It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

INGRAHAM,  J.,  concurs. 
<70  App.  Dir.  286.) 

In  re  PECK. 

(Supreme  Oonrt,  Appellate  DItIbIod,  Third  Departmmt.   Jannary  14,  190S.) 

1.  EXXCDTORS  AND  ADMIKISTBATORS — COKTTNDANCB  OP  BoStKESS— ACCOUNT  IK  O. 

Where  an  executor  was  not  required  by  the  will  to  contlDue  Uie  testa- 
tor's business,  but  did  so  of  bis  own  motion,  he  Is  only  required  to  ac- 
count for  the  actual  net  profits  made  in  tlie  business  during  such  con- 
tinuance, and  therefore  the  expenses  paid  by  him  for  salaries,  etc.,  cannot 
be  reviewed  by  the  surrogate  on  such  accounting. 

5.  Same— Salary  to  Exkcutoh. 

The  executor,  under  Bnch  drcumstances,  was  not  entitled  to  deduct 
from  the  grou  receipts  of  the  builness  a  salary  for  his  own  services, 
since  he  was  not  entitled  to  deal  with  the  trust  property  tar  his  own 
advantage. 

8.  Saur— Claims  Credited  bt  Expxutoii— Borden  of  Pboop. 

The  burden  of  proving  the  Justice  and  necessl^  of  payments  made  on 
a  claim  created  by  an  executor  is  on  him. 
4.  Bamr — CoDNBEt.  Fees. 

Where  a  sum  of  $660  has  been  allowed  to  an  executor  for  counsel  fees 
paid  to  a  firm  of  attorneys,  it  was  error  to  allow  the  executor  a  further 
sum  of  $500  for  attorney's  fees  paid  to  another  firm,  where  the  only 
proof  of  service  rendered  by  such  firm  was  the  executor*!  general  state- 
ment that  It  was  for  advice  given. 

6.  Same— Fbbpobmancb  op  Lbasr— Pathent  op  Rkkt. 

Where  an  executor  was  obliged  to  pay  the  full  sum  of  fSTO  on  an  oat- 
f  tanding  lease  held  by  deceased  for  the  unexpired  term,  and  received  from 
(subletting  the  property  the  sum  of  f225,  and  there  was  no  evidence  that 
lie  could  have  obtained  mwe,  be  was  properly  credited  wltb  the  difference 
of  $100. 

H  Bamk— Wills— CoMBTRUCTioN. 

A  testator,  by  a  codicil  to  big  will,  bequeathed  certain  legacies  In  the 
event  that  he  survived  his  wife,  payable  out  of  the  capital  employed  In 
his  business,  and  the  ^oceeds  of  sales  of  machinery,  molds,  patents,  and 
good  will  of  the  business.  A  similar  bequest  to  the  same  persons  was 
contained  In  a  codicil  to  the  will  of  bis  wife,  executed  at  the  same  time 
and  place,  in  the  event  she  survived  her  husband,  to  be  payable  out  of 
the  capital  employed  in  the  husband's  business,  and  the  proceeds  of  the 
sale  of  machinery,  etc.  Prior  to  the  execution  of  such  codicils,  the  wife 
had  loaned  her  husband,  to  be  Invested  In  the  business,  over  $9,000,  and 
on  the  settlement  of  the  husband's  estate  alta:  the  wife's  death  It  was 
determined  that  the  amount  of  the  capital  employed  therein  was  $21,- 
119.84,  and  that  the  outstanding  debts  amounted  to  $6,410.99.  lUeldl,  that 
the  amount  loaned  1^  the  wife  was  not  a  debt  of  the  firm,  to  be  deducted 
fnnn  such  balance  in  determining  the  amount  from  which  sucdi  legacies 
were  payable. 

Appeal  from  surrogate's  court,  Essex  county. 

Judicial  accounting  by  George  W.  Peck,  as  executor  of  the  last 
wills  of  George  W.  Banker  and  Henrietta  M.  Banker,  deceased.  From 
a  surrogate's  decree  settling  the  accounts  and  disallowing  excep- 
tions filed  by  certain  of  the  heirs,  they  appeal.  Modified. 
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Argued  before  PARKER,  P.  J.,  and  SMITH.  KELLOGG. 
CHASE,  and  CHESTER,  JJ. 

Foley  &  Powell  (James  C  Foley,  of  counsel),  for  appellants  Bert 

A.  Banker  and  others. 

Gustave  Hurlimann.  for  appellants  William  Banker  and  another. 

A.  K.  Dudley  and  Richard  Lockhart  Hand,  for  respondent  George 
W.  Peck, 

Philip  Carpenter,  for  respondent  National  Woman's  Suffrage 
Ass'n. 

Milo  C.  Perry,  for  respondent  town  of  Keene. 

PARKER,  P.  J.  This  record  presents  two  appeals, — one  from 
the  decree  of  the  surrogate  of  Essex  county,  finally  settling  the  ac- 
counts of  George  W.  Peck  as  executor  of  the  will  of  George  W. 
Banker,  deceased;  the  other  an  appeal  from  a  decree  made  by  the 
same  surrogate  upon  the  judicial  settlement  of  said  Peck's  accounts 
as  executor  of  the  will  of  Henrietta  Banker,  deceased.  The  said 
Henrietta  was  the  widow  of  the  said  George  W.  Banker,  and  she 
died  on  the  5th  day  of  December,  1899.  He  died  on  November 
23.  1^9-  The  will  of  George  W.  Banker  left  all  his  property  to  his 
vrae.  Henrietta.  No  party  had  any  interest  in  the  settlement  of 
his  estate  save  his  said  wife  and  his  creditors.  By  her  will  she  gave 
all  her  property  to  her  husband,  but,  in  the  event  that  she  survived 
him,  her  estate  passed  to  certain  legatees  therein  named.  Some  of 
these  legatees  filed  objections  to  the  accounts  of  said  Peck,  as  ren- 
dered by  him,  in  both  estates.  The  surrogate  sustained  some  of 
those  objections  and  denied  others,  and  from  the  decision  so  made  in 
each  proceeding  both  the  contestants  and  said  Peck  have  appealed  to 
this  court. 

We  can  consider  upon  this  appeal  those  questions  only  which 
were  raised  by  the  surrogate's  ridings  upon  the  objections  taken. 
The  most  serious  one  arises  under  the  following  conditions :  At  the 
time  he  died,  Banker  was  engaged  in  the  business  of  dealing  in  cer- 
tain merchandise  under  patents  owned  By  himself.  Peck  and  his 
son,  Oscar,  had  for  some  years  been  in  his  employ,  and  were  skilled 
in  carrying  on  such  business.  During  the  two-weeks  interval  be- 
tween Banker's  death  and  that  of  her  own,  his  wife,  Henrietta,  who 
was  the  executor  named  in  his  will,  and  who  alone  took  his  whole 
estate  as  the  absolute  owner  thereof,  entered  into  a  copartnership 
agreement  with  Peck,  under  which  they  were  to  continue  the  busi- 
ness that  Banker  had  left.  Upon  her  sudden  death,  and  after  he 
was  appointed  executor  of  both  estates,  the  scheme  of  a  partnership 
seems  to  have  been  abandoned,  and  he  concluded  to  continue  the 
business  himself  until  a  purchaser  could  be  found  for  it  upon  what 
he  considered  would  be  favorable  terms.  He  was  then  informed  by 
his  counsel  that,  if  he  did  so,  he  would  be  liable  to  account  and  make 
good  to  the  estate  for  any  loss  that  might  occur  to  the  assets  there- 
of, and  that,  as  to  any  profits  that  he  might  make,  they  must  be 
deemed  the  property  of  such  estate,  and  accounted  for  as  assets  there- 
<^   He  continued  the  business  something  over  a  year  in  the  store 
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for  which  the  estate  then  held  an  unexpired  lease,  and  upon  his 
accounting  to  the  surrogate  as  executor  of  George  W.  Banker's 
estate  he  charged  himself  with  the  sum  of  $2,764.31  as  the  net  profits 
made  by  him  in  so  conducting  the  business.  The  contestants  object- 
ed to  this  item  as  insufHcient,  and  upon  the  hearing  before  the  sur- 
rogate it  appeared  that  amon^^  the  items  of  expenses  which  Peck 
credited  to  himself  in  ascertaimng  the  net  profits  he  included  a  sum 
of  $2,371.53  paid  to  his  son  for  services  as  an  assistant  therein,  and 
also  the  sum  of  $3,071.95,  taken  by  himself  as  compensation  for  his 
services  in  so  conducting  the  business.  As  to  the  payment  to  the 
son,  the  surrogate  reduced  the  sum  so  claimed  to  $1,769.58.  As 
to  the  credit  for  his  own  services,  the  contestants  claim  that  Peck 
was  not  entitled  to  any.  The  surrogate  allowed  him  his  whole  claim, 
and  here  is  presented  the  question  for  consideration. 

It  is  clear  that  Peck  was  not  acting  as  executor  in  continuing  this 
business.  He  was  not  required  by  the  will  so  to  do,  but  individually, 
and  of  his  own  motion,  he  continued  it  for  something  more  than  a 
year  before  he  sold  the  same  as  assets  of  the  Banker  estate.  He 
was,  therefore,  under  no  obligations  to  account  to  the  surrogate  for 
the  details  of  such  business.  His  receipts  and  expenditures  in  such 
business  were  no  part  of  his  executor's  account.  He  was  obligated 
to  report  and  account  to  the  surrogate  for  the  actual  net  profits  made 
tn  such  business,  because,  under  the  well-settled  and  familiar  rule  of 
equity,  such  profits  became  an  asset  of  the  estate ;  but  he  was  in  no 
way  responsible  to  the  surrogate,  nor  to  the  estate,  for  not  having 
made  more.  His  primary  liability  was  for  all  the  assets  of  the  es- 
tate, and  for  such  profits  as  he  actually  made  from  them,  not  for 
what  he  might  have  made  had  he  managed  the  business  more 
economically,  and  with  greater  discretion.  And  the  burden  is  upon 
the  beneficiaries  to  show  that  the  net  profits  were  more  than  the  ex- 
ecutor reports.  If  they  fail  to  show  that  he  made  any  profits,  and 
he  reports  none,  but  yet  show  that  he  used  the  trust  fund  in  his  own 
business,  they  may  have  interest  thereon  because  of  his  wrongful 
use  of  the  same.  These  principles  are  well  stated  by  Ransom,  S.,  in 
the  Munzor  Case,  4  Misc.  374,  25  N.  Y.  Supp.  818.  It  seems  clear, 
therefore,  that  the  amount  which  Peck  paid  to  his  son  for  assisting 
hiin  in  carrying  on  this  business  was  not  a  proper  subject  of  in- 
(juiry  before  the  surrogate.  True,  he  might  have  made  more  profits 
if  he  had  not  paid  so  high  salaries  to  his  help,  but,  as  stated  above,  he 
cannot  be  surcharged  by  the  surrogate  for  not  making  larger  profits. 
He  was  under  no  obligation  to  the  estate  to  make  any,  and  hence  the 
only  inquiry  before  the  surrogate  was  whether  he  accounted  as  exec- 
utor for  all  that  he  did  make.  There  is  no  pretense  that  he  had  not  ac- 
tually paid  to  his  son  the  full  amount  of  $2,371.53;  no  claim  that  he 
had  it  still  in  his  hands,  and  was  seeking  to  appropriate  it  to  his  own 
use  in  this  indirect  way.  Hence  it  was  not  within  the  scope  of  the 
inquiry  before  the  surrogate,  and  the  surrogate  was  in  error  to  sur- 
charge the  executor's  account  with  any  part  thereof. 

As  to  that  part  of  the  earnings  of  the  business  retained  by  the  exec- 
utor on  account  of  his  own  services,  a  different  question  is  presented. 
Confessedly,  he  has  not  paid  out  any  part  of  it.   It  can  hardly  be  said 
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to  have  been  disbursed.  It  is  still  in  his  hands  as  a  part  of  such  earn- 
ings. It  is  a  well-settled  rule  of  equity  that  a  trustee  is  not  permitted 
to  deal  with  the  trust  property  so  as  to  gain  any  advantage,  directly 
or  indirectly,  for  himself,  beyond  his  lawful  compensation.  He  may 
not  use  it  in  his  own  private  business.  He  may  not  make  any  indi- 
vidual profits  for  himself  in  its  management,  and  he  may  not  acquire 
any  pecuniar>-  gains  from  his  fiduciary  position.  The  beneficiary  is 
entitled  to  claim  all  advantages  actually  gained,  and  to  hold  the  trustee 
chargeable  for  all  losses,  if  any,  happening  from  a  violation  of  his  duty. 
Pom.  Eq.  Jur.  §  1075.  Within  this  rule,  I  am  unable  to  see  upon 
what  theory  Peck  may  withhold  from  the  estate  of  which  he  is  exec- 
utor any  portion  of  such  earnings  to  his  own  use  or  benefit.  If  the 
amount  of  his  receipts  from  the  business  just  equaled  the  amount  of 
his  disbursements,  clearly  Peck  could  not  ask  that  he  be  paid  from 
the  estate  a  reasonable  stun  as  compensation  for  his  services.  If  the 
amount  of  his  receipts  exceeded  his  disbursements  by  the  sum  of 
$3.071 -QS*  why  should  he  be  allowed  to  retain  that  as  such  a  compensa- 
tion? The  estate  owes  him  nothing  for  his  services,  but  may,  under 
the  rules  of  equity,  demand  from  him  everything  that  he — that  is,  his 
labor  and  skill — has  succeeded  in  clearing  up  out  of  the  business.  And 
such  demand  is  imposed  against  him  for  bis  wrongful  act  in  using  the 
funds  of  the  estate  in  a  manner  forbidden  by  law.  Neither  the  case  of 
Lent  V.  Howard,  89  N.  Y.  169,  nor  any  of  those  to  which  we  are  cited 
by  the  counsel  for  the  executor,  are  in  conflict  with  this  conclusion ; 
nor  have  I  been  able  to  find  any  decision  that  is.  The  question  here 
presented  is  not  whether  an  executor  acting  for  the  estate  under  cir- 
cumstances which  require  unusual  and  greatly  increased  labors,  may 
have  a  greater  compensation  than  the  statute  allows  him,  but  whether 
the  above-stated  rule  of  equity  will  permit  a  trustee  to  retain  to  himself 
a  salary  from  earnings  which  he  has  made  through  an  unlawful  use  oC 
the  trust  property.  I  am  of  the  opinion  that  he  may  not  do  so,  and 
that  the  net  receipts  which  Peck  should  have  accounted  to  the  surro- 
gate for  should  have  included  the  earnings  which  he  claimed  to  retain 
as  salary  for  himself.  It  is  manifest  that  Peck's  continuing  the  business 
has  worked  a  decided  advantage  to  the  estate,  and  that  he  entered 
upon  such  work  in  order  that  the  estate  might  be  so  advantaged ;  and 
it  seems  to  be  an  ungracious  objection  on  the  part  of  the  beneficiaries 
that  will  deprive  him  of  all  compensation  for  services  that  have  so 
resulted.  But  it  is  presented  to  us  as  a  question  of  law  merely,  and  we 
may  not  swerve  from  well-established,  and,  in  their  general  applica- 
tion, just  and  equitable,  principles,  because  in  this  case  it  seems  to 
impose  a  hardship  upon  the  trustee  for  a  well  intended  act. 

A  further  objection  to  the  account  assails  the  amount  of  attorney's 
fees  and  counsel  fees  which  the  executor  asks  to  be  allowed.  From  the 
beginning  an  attorney  seems  to  have  been  employed  by  the  executor, 
and  also  another  firm  as  counsel ;  the  two  acting  in  each  estate.  On 
a  final  accounting  an  unassailed  voucher  for  the  payment  of  the  debt 
of  a  deceased  throws  upon  the  contestant  the  burden  of  impeaching 
the  justice,  as  well  as  the  fact  of  the  payment,  of  the  claim.  But  the 
burden  of  proving  the  justice  and  necessity  of  a  payment  made  upon  a 
claim  created  by  the  executor  rests  upon  him,  and  hence  it  devolved 
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Upon  Peck  to  establish  the  justice  of  the  payments  in  this  regard,  for 
which  he  asks  to  be  allowed.  In  re  Hosford,  37  App.  Div.  427,  50 
N.  Y.  Supp.  550.  In  the  estate  of  George  W.  Banker,  1  am  not  dis- 
posed to  interfere  with  the  conclusions  reached  by  the  surrogate  re- 
specting such  claims,  except  as  to  three  items  hereinafter  referred  to. 
The  claim  for  attorney's  fees  was  largely  cut  down,  and»  I  think,  cor- 
rectly. In  the  other  estate  I  am  of  the  opinion  that  the  allowance 
for  attorney's  fees  should  be  further  reduced  by  the  sum  of  $500.  The 
burden  was  upon  Feck  to  show  what  services  were  rendered  in  con- 
sideration for  that  sum  so  allowed  him.  It  should  be  made  to  appear 
that  they  were  necessarily  incurred  in  the  business  of  the  estate. 
There  is  a  total  absence  of  proof  that  services  as  an  attorney  were 
rendered  therefor,  except  the  general  statement  that  they  were  for 
advice,  etc.  But  there  is  allowed  to  the  executor  in  this  estate  the 
sum  of  $650  as  counsel  fees  paid  to  another  firm.  This  sum  I  see 
no  reason  to  reject.  The  surrogate  may  well,  from  the  facts  ap- 
peariiLg  before  him,  have  concluded  that  it  was  a  necessary  and  rea- 
sonable sum  to  pay;  but  there  are  certainly  no  facts  which  show 
that,  in  addition  thereto,  services  as  counsel  were  needed  from  the 
attorney  to  the  extent  of  $500.  The  sum  of  $641.27  allowed  as  at- 
torney's fees,  in  addition  to  the  $500,  is  possibly  sustained  by  proof 
of  its  necessity,  but  the  $500  is  not  sustained  by  any  proof,  and  should 
not  have  been  allowed. 

There  are  three  several  items,  viz.,  Geo.  B.  Glover,  $50,  F.  B.  Cand- 
ler, $37.50,  and  W.  E.  Stiger,  $25,  for  which  the  executor  claims  to 
be  allowed  in  the  George  W.  Banker  estate;  and  the  foUowingi  W. 
E.  Stiger,  $37,50,  E.  L.  Winthrope,  $50,  and  F.  B.  Candler,  $37.50, 
in  the  other  estate.  Neither  of  them  is  warranted  as  counsel  or  at- 
torney's fees.  There  is  no  evidence  to  show  that  they  rendered  any 
such  services  to  the  estate.  Within  the  abuve-stated  rule,  they  should 
have  been  disallowed. 

As  to  the  other  disbursements  for  which  the  executor  asks  to  be 
allowed  in  each  of  the  estates,  and  to  which  objection  is  made,  there 
is  no  serious  claim  tfiat  they  were  not  actually  paid.  But  many  of 
them  seem  very  large,  and  as  to  some  there  is  very  slight,  if  any, 
proof  that  they  were  necessarily  incurred.  All  such  items,  however, 
are  to  some  extent  supported  by  some  proof,  and  whether  reasonable 
or  not  depends  very  largely  upon  matters  of  fact,  which  the  surrogate 
was  better  situated  to  pass  upon  than  wc  are  upon  the  record  before 
us.  I  consider  them  purely  as  questions  of  fact.  The  conditions 
surrounding  this  case  are  peculiar  to  it.  The  executor  very  clearly 
had  to  meet  many  perplexing  questions ;  not  only  legal  ones,  but  as 
to  what  was  the  most  judicious  way  in  which  to  care  for  and  sell  the 
property  which  came  to  his  hands.  And  the  surrogate's  disposition 
of  these  questions  I  am  not  disposed  to  interfere  with. 

As  to  the  objection  that  the  sale  of  the  business  and  property 
employed  therein  of  George  W.  Banker  at  private  sale  was  for  a  much 
less  sum  than  it  was  fairly  worth,  it  does  not  appear  that  any  facts 
were  furnished  the  surrogate  upon  which  he  could  charge  the  execu- 
tor's account  with  any  other  sum.  The  suggestion  that  the  pur- 
chase was  in  the  interest  of  Peck  himself  is  utterly  unproven,  and 
I  see  no  error  in  the  surrogate's  decree  in  this  respect 
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The  claim  of  the  executor  that  the  surrogate  erroneously  (Hsallowed 
him  an  item  of  $150,  payment  on  account  of  rent  due  on  a  lease 
outstanding  at  the  time  of  George  W.  Banker's  death,  is  correct. 
He  was  obliged  to  pay,  as  a  debt  of  Banker's,  due  on  that  lease, 
the  full  sum  of  $375  up  to  April  30,  1901.  He  was  able  to  sublet 
the  premises  for  the  sum  of  $225  only.  There  is  no  evidence  that 
he  could  have  obtained  any  more.  The  balance  of  $150  was  evi- 
dently a  payment  which  he  was  obliged  to  make,  and  for  which  he 
should  have  been  allowed. 

There  is  another  question  presented  by  the  contestants,  which  we 
arc  called  upon  to  determine.  By  the  codicil  to  his  last  will  George 
W.  Banker,  in  the  event  that  he  survived  his  wife,  gave  to  several 
persons  named  therein  certain  money  legacies,  amounting  in  all  to  the 
Slim  of  $8,500,  "out  of  the  capital  employed  in  my  business  and  tbe 
proceeds  of  sales  of  machinery,  molds,  patents,  and  good  will  of  the 
business" ;  and  the  balance,  if  any,  he  gave  one-half  to  the  National 
Woman's  Suffrage  Association,  and  the  other  half  to  the  town  oE 
Keene  in  Essex  county.  A  similar  bequest  to  the  same  persons  was 
contained  in  a  codicil  to  the  will  of  his  wife,  in  the  event  she  sur- 
vived him,  executed  at  the  same  time  and  place.  The  fund  from 
which  such  legacies  are  to  be  paid,  as  described  in  her  codicil,  is  "out 
of  the  capital  employed  in  my  husband's  business  and  proceeds  of  the 
sale  of  machinery,  molds,  patents,  and  good  will  of  the  business." 
Some  years  prior  to  the  execution  of  such  codicils,  the  wife  had,  from 
time  to  time,  loaned  to  her  husband  money  for  the  purpose  of  being 
invested  in  such  business,  and  at  the  time  of  his  death  it  was  so  em- 
ployed, and  amounted  to  $9,369.67.  The  surrogate  finds  that  the 
cash  and  such  machinery,  molds,  and  patents  constituted  the  capital 
employed  in  the  husband's  business,  and  that  it  amounted  to  $21,- 
119.84;  that  there  were  outstanding  debts  on  account  of  the  business 
to  the  amount  of  $6,416.99,  leaving  a  balance  of  $14,702.85,  from 
which  balance  the  legacies  given  by  such  codicil  were  properly  paid 
by  the  executor.  The  contestants  claim  that  said  sum  of  $9,369.67, 
which  had  been  loaned  by  the  wife  to  the  husband,  was  a  debt  due 
from  him  to  her,  and  should  have  been  deducted  from  the  $21,119.84, 
as  was  the  $6,416.99,  and  that  the  balance  of  $5,333.18,  only,  consti- 
tuted the  capital  employed  in  the  husband's  business  within  the  mean- 
ing of  the  codicil  to  the  wife's  will.  If  such  construction  is  correct, 
then  the  $9,369.67  was  no  part  of  the  fund  from  which  the  legacies 
given  by  that  codicil  could  be  paid,  but  it  should  have  been  dis- 
tributed to  the  legatees  named  in  the  will.  I  am  of  the  opinion  that 
the  construction  adopted  by  the  surrogate  was  the  correct  one.  Both 
husband  and  wife  evidently  used  the  word  "capital"  in  the  sense  of 
money  or  property,  and  their  joint  scheme  was  to  dispose  of  the 
property  which  they  jointly  had  put  into  the  business.  It  is  incon- 
sistent with  their  evident  purpose  to  conclude  that  the  capital  referred 
to  in  the  wife's  codicil  was  $9,369.67  less  than  that  referred  to  in 
the  husband's  codidt.  If  he  survived  his  wife,  and  then  died,  both 
knew  that  the  $9,369.67  would  have  become  his,  and  so,  beyond  all 
controversy,  become  a  part  of  the  capital  invested.  Is  it  credible  ttuit 
she  intended,  in  the  event  that  she  survived  him,  and  then  died,  that 
80  N.T.S.— 6 
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the  $9,369.67  must  be  withdrawn  from  the  fund  which  was  to  pay  the 
legacies  provided  for  in  the  codicil  of  each?  Clearly  not.  The  in- 
tention is  plain,  and  effect  must  be  given  to  that  intention.  In  this 
respect  the  decree  of  the  surrc^ate  must  be  affirmed. 

It  is  compbined  that  the  surrogate  erred  in  holding  that  upon 
the  husband's  death  all  this  business  and  property  passed  at  once 
to  the  wife,  and  must  be  administered  by  Feck  as  her  property.  In 
my  judgment,  it  matters  little  whether  that  view  is  or  is  not  correct 
If  erroneous,  the  interests  of  the  contestants  are  in  no  way  affected 
thereby.  Whether  treated  as  the  property  of  the  husband  or  of 
the  wife,  the  fund  in  question,  under  the  above  views,  would  be  a|>- 
plicable  to  the  payment  of  the  legacies  named  in  the  codicils,  and  so 
the  same  result  would  follow. 

The  decree  of  the  surrogate  should  "be  modified  in  each  case  in  ac- 
cordance with  the  suggestions  herein  contained,  and  the  executor's 
commissions  should  be  adjusted  accordingly,  and,  as  so  modified, 
affirmed,  with  costs  of  appeal  to  the  executor,  to  the  contestants, 
and  to  the  guardian  ad  litem,  payable  out  of  the  estate.  But  one  bill 
of  costs  to  each  of  such  parties  should  be  allowed  for  the  two  appeals. 
All  concur. 


(79  App.  Div.  130.) 

MILLER  T.  CARPBNTBR. 
(SaiMfeme  Coart.  Appellate  Dlvltion,  Second  Dqurtmeot  JaoTuiy  90,  lOOK.) 

1.  Plbadikg—Amkhdmbht— Nktt  Cadsx  o»  Aorrow— Oosts. 

Where  plaintiff.  In  an  action  to  procure  the  reassignment  of  etock 
on  the  KFOund  that  the  original  assignment  was  In  porsnaiice  of  an 
<ffal  agreement  that  the  stock  shonld  be  held  as  collateral  only,  ameoded 
his  complaint  bo  as  to  allege  fraud  and  mntnal  mistake,  and  prayed 
for  a  reformation  and  cancellation  of  the  original  aatigxunesit,  he  did 
not  plead  a  new  cause  of  action,  so  as  to  necemarUy  be  obliged  to  pay 
all  costs  before  the  granting  of  the  amendment. 

2.  Same— E VI DEMCE— Failure  to  Object— Retrial. 

In  an  action  to  procure  a  renssfgnment  of  stock  on  the  ground  that 
the  original  asalgnment  was  in  pursuance  of  an  oral  agreonent  that 
the  stock  should  be  held  as  collateral  only,  defendant  offered  no  objec- 
tion to  the  Introduction  of  parol  evidence  of  the  oral  agre^ent  until 
he  appealed,  where  he  succeeded  becanse  the  erldence,  even  If  compe- 
tent, would  not  support  the  relief  granted,  iffeltf,  that  <ni  ■  retrial  i^In- 
tiff  might  reasonably  be  allowed  to  amend,  and  allege  fraod  and  mis- 
take, and  pray  for  reformation,  without  flnt  paying  all  fbe  coats  tit  tbe 
action. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Joseph  O.  Miller  against  Reese  Carpenter.  From  an 
order  granting  plaintiff's  motion  to  amend  the  complaint,  defendant 
appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

Isaac  N.  Mills,  for  appellant. 
W.  J.  Townsend,  for  respondent. 

HIRSCHBERG,  J.  The  practical  question  presented  by  this  ap- 
peal is  as  to  the  sufficiency  of  the  terms  imposed.   The  acticm  is 
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brought  to  procure  the  reassignment  of  certain  stock  which  the  plain- 
tiff transferred  to  the  defendant  by  a  written  instrument  absolute  in 
form,  but,  as  the  plaintiff  claims,  in  pursuance  of  an  oral  agreement 
that  the  assignment  was  to  be  as  collateral  security  only.  Upon 
oral  testunony  of  the  prior  understanding,  the  plaintiff  procured  a 
judgment,  which  was  reversed  by  this  court,  and  a  new  trial  granted. 
Miller  v.  Carpenter,  68  App.  Div.  346,  74  N.  Y.  Supp.  231.  In  the 
opinion  then  delivered  Mr.  Justice  Jenks  said  (page  350,  68  App. 
Div.,  and  page  233.  74  N.  Y.  Supp.) : 

*n%ere  is  no  aDegation  or  proof  tliat  tlie  writtao  contract  ms  made  nnder 
a  nratual  mMake.  ncr  la  tb«e  any  fisdlng  of  fraud  ar  other  IneqiritaMe  con- 
daet  an  Ilia  part  at  tbe  defandaat  U  anch  taatlmonr  could  be  adailMilble 
under  the  pleadtags  wltbant  amendmeDt,  aad  the  learned  special  term  ba4 

found  that  there  was  an  oral  contract,  which,  by  mutual  mistake,  was  not 
expressed  In  the  wrtttcn  costraet  then  ft  might  have  decreed  refermirtaon; 
or  ft  tbe  leanied  special  term  had  touad  that  the  defendanl,  by  any  tooQ- 
uitable  conduct  on  his  part,  had  brought  about  tbe  execution  of  the  written 
contract  then  It  might  have  Interfered  (Hnvlland  t.  tTillets,  141  N.  Y.  35. 
50.  35  N.  E.  969;  Greene  T.  Smith.  160  N.  Y.  53S,  B5  N.  B.  tiff;  Orlawold 
T.  Bazaid.  141  U.  8.  260.  11  Sop.  Ct  972,  99»,  35  L.  M.  678);  feilt,  tn  Tl«r 
of  tbit  fact  that  tbe  plaintiff  testltted  tliat  he  ezecnted  tfae  wria»B  eontraet 
and  also  teatlfled  that  the  mhias  bad  pvevfomty  met  on  a  dRr«K«nt  oral  con- 
tract I  think  that  the  learned  special  term  could  not.  nnder  ttie  findings 
that  the  written  oontract  was  duly  executed  and  delivered,  and  that  the 
mIndB  of  the  parties  nevw  met.  proceed  virtually  to  reform  the  contract 
so  as  to  make  it  express  the  Intention  of  tbe  ptalntHT  ahme,  or  annul  it 
merely  upon  Qi«  lalacliAe  that  tbe  j^lnflff  cmM  ba  reUeved  nnder  a  mis- 
toe  taw." 

The  amendment  which  has  been  allowed  consists  in  tbe  insertion 
in  the  complaint  of  allegations  charging  fraud  and  other  inequitable 
conduct  on  the  defendant's  part,  and  also  asserting  that  the  written 
contract  was  executed  by  mutual  mistake,  and  in  the  additional  prayer 
for  relief  that  the  contract  be  either  reformed  or  canceled.  A  new 
cause  of  action  is  not  substituted,  nor  is  the  character  of  the  cause 
of  action  changed.  The  purpose  of  the  action  still  is,  as  it  always 
has  been,  to  redeem  the  shares  of  stock,  and  to  procure  their  return 
to  the  plaintiff  upon  payment  by  him  of  the  alleged  loan,  and  the 
amendment  seeks  to  destroy  the  bar  which  the  absolute  assignment 
imposes  to  that  purpose.  As  was  said  by  Mr.  Justice  Bradley  in  a 
very  similar  case  (Marsh  v.  McNair,  40  Htm,  216,  219) : 

"Tbe  plalnticrs  proposed  amendment  Is  to  iusert  that  tbe  asslf;iiment  was,, 
by  mutual  mistake  of  the  parties  to  It,  drawn  and  executed  In  absolute 
form,  and  some  other  matters  Incidental  to  such  allegation.  The  purpose 
ct  tbe  actkn  and  ttie  cbatacter  and  Intent  of  tbe  reHef  will  not  be  changed 
the  i^roposed  amendment;  but  It  Is,  nevertheless,  of  vital  Importance 
within  the  holding  of  the  court,  because  without  amendment  the  plaintiff 
can  have  no  standing  with  her  action  In  court.  *  *  *  In  the  case  at 
bar  no  Change  In  the  subject  of  the  action.  Its  purpose,  or  relief  Is  sought 
by  the  amendment  but  tbe  new  allegations  are  necessary  to  permit  the  In- 
troduction of  evidence  to  establish  tbe  cause  of  action." 

The  learned  counsel  for  the  appellant  claims  that  the  motion  could 
be  granted  only  upon  condition  that  the  plaintiff  pay  all  the  taxable 
costs  and  disbursements  to  date.  This  was  the  ruling  in  Bates  v. 
Bank,  43  App.  Div.  321,  60  N.  Y.  Supp.  313,  and  in  Thilemann  v. 
City  of  New  York,  71  App.  Div.  595,  76  N.  Y.  Supp.  132;  but  the 
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cases  differ  from  the  one  at  bar.  In  the  Bates  Case,  after  a  trial  upon 
one  theory  failed,  the  litigant  sought  by  amendment  to  present  a  new 
issue  and  to  retry  the  case  on  a  different  theory.  The  result  was, 
in  the  court's  opinion,  to  require  two  trials  upon  entirely  different 
causes  of  action.  The  court  said,  in  reference  to  the  rule  that  all 
costs  and  disbursements  should  first  be  paid  (page  324,  43  App.  Div., 
and  page  315,  60  N.  Y.  Supp.): 

"The  justice  or  tb\a  rule  Is  welt  lUuBtrated  In  tbls  cage.  Tbe  defendants 
were  forced  to  make  the  fight  on  tbe  lines  laid  down  b7  the  plaintiff,  and 
the  court  of  appeals  has  hdd  there  can  be  no  recoroy  on  t£at  cause  of 
Action.  The  defendants  have  been  put  to  the  costs  In  the  effort  to  vindicate 
their  position,  and,  if  the  plaintiff  desires  to  try  another  cause  of  action, 
then  he  should  first  make  tbe  defendants  whole  for  what  they  have  already 
Incurred  to  tbe  extent  of  the  taxable  coats  and  dlsbnrsementa.'* 

So  in  the  Thilemann  Case  the  effect  of  the  amendment  was  to 
present  a  new  cause  of  action.  The  court  said  (page  597,  71  App. 
Div.,  and  page  134,  76  N,  Y.  Supp.): 

"Tbe  amendment  allows  en  entirely  new  cause  of  action,  based  upon  the 
negligence  of  the  ofllcers  of  the  defendant,  of  which  tbe  defendant  had  no 
notice  In  the  complaint  as  originally  served.  The  defendant  should  be  placed 
In  the  same  position  as  to  costs  as  if  this  action  had  been  dlsoontilnued  and 
A  new  action  commenced." 

In  this  case  the  defendant  made  no  objection  to  the  receipt  of  oral 
evidence  of  the  facts  and  circumstances  under  which  the  written  as- 
signment was  executed,  and  of  the  previous  oral  agreement  that  it  was 
to  be  as  collateral  security  only,  and  took  no  exception  to  the  admis- 
sion of  such  evidence.  The  issue  tendered  by  the  amended  complaint 
is,  therefore,  the  same  in  substance  as  that  which  has  already  been 
tried.  The  plaintiff  succeeded  at  the  trial  presumably  because  the 
defendant  saw  fit  to  reserve  until  the  appeal  the  objection  that  the 
evidence  was  inadmissible  under  the  complaint  as  then  framed,  and 
he  succeeded  on  the  appeal  only  because  the  relief  afforded  to  his  op- 
ponent at  the  trial  was  not  justiBed  by  the  evidence,  even  assuming 
such  evidence  to  be  competent.  The  rule,  therefore,  applicable,  is 
the  one  which  was  applied  in  Marsh  v.  McNair,  supra,  where,  after  a 
careful  collation  of  the  authorities,  the  costs  of  the  first  trial  and 
of  the  appeal  therefrom  were  excluded  from  the  terms  imposed  upon 
the  ground  that  the  parol  evidence  of  the  negotiations  which  led  to 
the  assignment  in  that  case,  and  to  the  effect  that  the  assignment 
was  made  as  security,  was  given  without  objection.  In  this  respect 
the  case  differs  from  Lesser  v.  Manufacturing  Co.,  72  App.  Div.  147, 
75  N.  Y.  Supp.  486,  where  the  objection  to  the  evidence  was  promptly 
taken,  and  full  costs  were  required  as  the  condition  of  an  amendmem 
designed  to  obviate  its  force. 

In  Baylies,  Code  PI.  &  Forms^  320,  the  general  rule  is  stated  as 
follows : 

"The  question  as  to  what  terms  are  to  be  Imposed  upon  granting  leave 
to  amend  a  pleading  depends  for  its  solution  upon  the  circumstances  of  the 
particular  case  at  bar,  and  is  a  matter  resting  In  the  diRoretion  of  the  court. 
The  authorities  are  nearly  all  to  the  effect  that,  where  the  amendment  to 
«  complaint  substantially  changes  the  nature  or  subject  of  the  cause  of 
Action,  such  terms  shonld  be  Imposed  as  will  Indemnify  the  defaidant 
£cr  all  his  taxable  costs  Incurred  In  the  actltm,  provided  he  has  raised  the 
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objection  to  the  defect  io  the  pleading  at  the  first  opportunity;  but  wheo 
the  litigation  has  proceeded  without  reference  to  the  character  of  the  plead- 
ings, that  fact  is  considered  In  the  impoeltloii  of  terms,  and  then  such  rule 
Is  not  deemed  the  goTemlng,  nor  necesBarlly  the  guiding,  one  for  the  dis- 
cretion of  the  court" 

The  terms  herein  imposed  seem  reasonable  and  sufficient,  and  the 
order  should  be  affirmed. 

Order  afflrmed,  with  f  10  costs  and  disbursements.  An  concur. 


n9  App.  Dir.  18B.) 

PBOPLB  ex  reL  METratOPOLITAN  BT.  RT.  00.  t.  STATS  BOARD 
OF  TAX  COM'RB. 

(Sopreme  Court,  Appellate  DlTlslon,  Third  Department.  January  28,  iSOS.} 

L  Taxation— AasBSBHKNT  or  Ck>RPORATB  FBA.H(mi8BB— Cokhisuoh  to  Btatk 
AuTHoanr — Violation  of  Cokstitution. 

Idws  1890,  c.  712,  amends  Tax  Law,  |  2,  subd.  S,  by  adding  to  the 
subjects  of  tsxatlon  tiiereln  speclfled  the  franchise  to  construct,  malib- 
taln.  or  operate  over  or  under  streets  or  public  places  of  any  mualcipal>- 
Ity  the  tangible  property  thereon  which  was  previously  asseaslble  aa 
realty,  and  provides  that  the  value  of  such  tangible  property,  plus  the 
value  of  the  franchise,  shall  be  assessed  t<%ether,  under  the  designation 
of  a  "special  franchise,"  by  the  state  t>oard  of  tax  commissioners,  which 
shall  report  auch  asseeament  to  the  local  assessor,  to  be  placed  on  his 
roll;  taxes  to  be  levied  and  collected  against  it  as  against  other  prop- 
erty. fleM  to  Tlolate  Gonst  art  10,  ff  2,  guarantying  the  local  selection 
*  of  local  officers.  In  so  far  as  It  withdraws  the  tangible  property  from 
Hie  jurfsdiction  of  the  local  assessors,  tiiough  the  amount  of  pn^erty 
thus  withdrawn  is  r^tlvely  small. 

Smith  and  Chester,  JJ.,  dissenting. 

A{^al  from  special  term. 

Certiorari  by  the  people  of  the  state  of  New  York,  on  the  rela- 
tion of  the  MetropoUtan  Street  Railway  Company,  against  the  state 
board  of  tax  commissioners.  From  an  order  modifying  and  sus- 
taining a  tax  assessment  on  relator's  property,  it  appeals.  Affirmed 
on  the  facts,  and  reversed  on  the  law,  and  assessment  vacated. 

The  relator  herein  seeks  to  review  and  vacate  the  assessment  made  against 
It  by  the  state  board  of  tax  commissioners  under  the  provisions  of  the  so- 
called  special  franchise  tax  act;  and  the  proceedings  are  taken  under  the 
provteloDS  of  article  2  of  the  tax  law,  as  amended  by  chapter  712  of  the 
Laws  of  180&,  A  certiorari  was  Issued,  and  the  Issues  made  by  the  return 
thereto  were  duly  referred.  Upon  the  coming  In  of  the  referee's  report,  the 
q»ecial  term  approved  and  adopted  the  same,  and  made  an  order  modifying 
the  assessmmt  In  some  partlciwrs,  and,  as  so  modUted,  sustaining  the  same. 


Argiied  before  PARKER,  P. 'J.,  and  SMITH,  KELIX)GG, 
CHASE,  and  CHESTER,  JJ. 

Henry  A.  Robinson  and  Sheehan  &  CoUin  (Wm.  H.  Page,  Jr.,  of 
counsel),  for  appellant. 

John  C  Davies,  Atly.  Gen.  Q.  Newton  Fiero,  of  counsel),  for  re- 
spondent. 

PARKER,  P.  J.  The  first  question  presented  by  this  appeal  is 
whether  the  provisions  of  the  law  which  authorize  the  assessment 
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and  tax  complained  of  are  violative  of  section  2  of  article  10  of  our 
state  constitution.  Such  act  (being  chapter  712  of  the  L.aws  of 
1899)  first  amends  sub(Uvision  3  of  section  2  of  the  tax  law  by  adding 
to  the  subjects  of  taxation  therein  specified,  the  right  or  franchise 
to  construct,  maintain,  or  operate  upon,  over,  or  under  the  streets 
or  public  places  of  any  town  or  municipality  in  the  state,  the  tangible 
property  thereon,  which  was  already  specified  in  the  section  as  being 
real  estate,  and  therefore  assessable.  The  value  of  such  tangible 
property,  plus  the  value  of  the  right  to  maintain  and  operate  the 
same,  are  thereafter  to  be  assessed  and  taxed  together,  and  is  de- 
nominated in  the  act  as  a  "special  franchise."  No  criticism  is  made 
that  this  addition  to  the  taxable  property  named  in  the  section  vio- 
lated any  provision  of  the  constitution,  but  the  act  further  provides 
that  the  assessment  of  such  special  franchise  shall  be  made  by  the 
state  board  of  tax  commissioners.  That  board  is  required  to  fix  the 
valuations  of  all  such  special  franchises,  wherever  found  in  the  state, 
and  to  report  such  assessment  or  valuation  to  the  proper  local  as- 
sessor; and  such  local  officer  is  required  to  place  such  special  fran- 
chise upon  his  roll  of  the  taxable  property  in  his  district,  at  the  valu- 
ation so  received,  and  the  tax  is  thereupon  levied  and  collected  against 
the  same  in  the  same  manner  and  for  the  same  purposes  as  against 
the  other  property  on  sudi  roll.  This  provision,  it  is  claimed,  violates 
the  above-cited  section  of  the  constitution,  for  the  reason  that  it  de- 
prives the  local  assessors  of  a  portion  of  their  duties  as  such  asses- 
sors, and  directs  the  performance  of  the  same  duties  by  officers  who 
are  not  chosen  by  the  .electors  or  any  authorities  of  such  locality.  In 
the  Raymond  Case,  37  N.  Y.  428,  this  section,  which  is  familiarly 
known  as  the  "Home  Rule"  proWsion  of  the  constitution,  received 
judicial  construction  in  its  application  to  the  subject  of  assessment  for 
the  purposes  of  taxation.  In  that  case  the  legislature,  by  chapter 
410,  Laws  1867,  sought  to  transfer  the  duties  of  the  comnussioners 
of  taxes  and  assessments  for  the  cily  of  New  York,  who  were  offi- 
cers appointed  by  local  authorities,  to  a  board  of  three  commission- 
■ers  ai^ointed  by  the  governor,  by  and  with  the  consent  of  the  senate. 
At  thQ  time  of  the  adoption  of  the  constitution  of  1846,  such  duties 
■of  assessment  were,  and  for  a  long  time  had  been,  performed  by  dis- 
trict assessors.  By  varioits  acts  passed  in  1850,  1857,  and  ,1859,  the 
legislature  had  regulated  the  performance  of  such  duties,  and  changed 
the  officers  who  were  to  perform  them.  But  in  each  instance  the  se- 
lection of  such  officers  was  left  to  local  authorities.  The  act  of  1867, 
however,  sought  to  change  the  selection  of  such  officers  from  the 
city  to  the  state,  and  it  was  at  once  challenged  as  being  violative 
of  the  home  rule  provision  of  the  constitution.  The  question  came 
before  the  court  in  the  case  above  cited,  and  it  was  there  distinctly 
held  as  follows:  That,  beyc»id  controversy,  the  office  in  question 
was  exclusively  a  city  office ;  that  the  duties  imposed  by  the  act  upon 
the  new  board,  although  broader  in  their  extent,  were  essentially 
the  same  as  those  exercised  by  the  city  assessors  in  1846;  that  the 
plain  intent  of  the  section  of  the  constitution  in  question  "was  to  pre- 
serve to  the  localities  the  control  of  the  official  functions  of  which 
they  were  then  possessed,  and  this  control  was  carefully  preserved 
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(consistent  with  the  power  of  the  legislature  to  make  needful  changes) 
by  restricting  the  power  of  appointment  of  other  officers  to  perform 
the  same  functions,  to  the  people,  or  some  authority,  of  the  locality" ; 
that  hence  the  act  of  1867  deprived  the  people  of  the  city  of  a  right 
secured  to  them  by  the  constitution,  and  was  therefore  void.  This 
case  has  never  been  reversed  or  modified,  so  far  as  I  can  ascertain, 
and  would,  I  think,  be  conceded  by  the  respondents  in  this  case  to  be 
a  controlling  authority  in  a  case  where  the  conditions  were  in  all 
respects  similar.  But  in  what  respect  does  that  case  differ  in  prin- 
ciple from  the  one  before  us?  There  the  act  sought  to  transfer  from 
local  assessors  to  those  appointed  by  the  state  authorities  the  duty 
of  assessing  all  the  property  in  the  city  of  New  York.  The  decision 
is  that  the  legislature  was  without  authority  to  do  that  thing;  that 
the  function  of  assessing  such  property  was  by  the  constitution  se- 
cured to  officers  selectol  by  the  locality.  The  act  before  us  does 
not  transfer  the  duty  of  assessing  all  the  property  in  the  various 
tax  districts  to  the  state  assessors,  but  only  all  of  a  certain  specified 
kind.  Now,  if  the  legislature  is  without  authority  to  transfer  the 
duty  of  aweHing  all,  I  am  at  a  loss  to  discover  whence  it  gets  the 
right  to  interfere  with  the  assessment  of  any  part  of  such  property. 
The  right  to  have  all  the  property  in  its  locality  assessed  by  officers 
chosen  by  itself  was  secured  to  each  town  and  municipality  in  the 
state  by  the  constitutional  provision  in  question,  and,  in  my  judg- 
mentr  tiie  legislature  has  no  more  power  to  infringe  upon  that  right 
by  withdrawing  from  its  operation  one  particular  species  of  prop- 
erty than  it  has  to  withdraw  a  dozen.  It  is  clear  that  b^  the  statute 
before  us  the  right  to  assess  a  distinct  kind  of  property  m  every  dis- 
trict, and  in  some  localities  a  very  considerable  portion  thereof,  is 
transferred  from  local  to  state  assessors;  and  this  transfer  would 
seem  to  be  as  unwarranted  as  was  the  transfer  attempted  by  the  stat- 
ute of  1867,  which  the  Raymond  Case  condemned.  It  would  seem 
that  such  decision  "absolutely  dominates"  the  case  before  us,  and 
should  control  our  disposition  of  the  same.  And  so  it  does,  even  in 
the  judgement  of  the  learned  jurist  whose  decision  as  referee  was 
adopted  by  the  court  at  special  term,  and  whose  opinion  is  now  before 
us,  were  it  not  that  he  sees  a  distinction  in  the  fact  that  the  amount 
of  property  transferred  from  local  to  state  assessment  is  in  every 
instance  very  small,  as  compared  mth  the  whole  amount  of  prop- 
erty taxed,  and  in  some  localities  does  not  amount  to  anything.  All 
of  the  principles  decided  in  the  Raymond  Case  he  seems  to  adopt, 
but  he  sustains  the  act  before  us  upon  the  theory  that  it  does  not 
substantially  interfere  with  the  home  rule  principle,  which  it  is  the 
purpose  of  this  section  of  the  constitution  to  protect.  The  argu- 
ment is  that  it  does  not  take  away  from  the  local  assessors  enough 
of  their  functions  to  operate  as  a  substantial  invasion  of  the  right  of 
home  rule  in  any  locality,  and  that  therefore  it  is  not  a  violation  of 
the  provisions  of  that  section.  As  illustrating  and  sustaining  this 
claim>  he  cites  many  cases  in  which  acts  of  the  legislature  have  been 
sustained  that  to  some  extent  transferred  from  local  to  state  officers 
certain  duties  which  the  local  officers  might,  within  the  line  of  their 
duties,  have  performed.    But  in  no  one  of  them  do  I  find  that  the 
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act  was  sustained  upon  the  ground  upon  which  the  referee  would 
sustain  this  act. 

In  the  Draper  Case,  15  N.  Y.  532,  which  is  one  of  the  earliest 
cases  to  adjudicate  upon  this  section,  the  validity  of  a  law  was  in 
question  which  created  a  new  metropolitan  police  district  from  the 
city  of  New  York  and  three  adjacent  counties,  and  which  provided 
for  the  appointment  by  state  ofHcers  of  the  commissioners  therein, 
and  abolished  the  existing  pohce  departments  of  the  several  munici- 
palities within  such  district.  That  case  sustained  the  act  on  the 
ground  that  the  state  had  authority  to  create  new  civil  divisions 
for  police  purposes,  and  to  administer  through  its  own  officers  the 
duties  and  regulations  prescribed  for  the  same.  It  distinctly  held  that, 
had  the  act  applied  to  the  city  of  New  York  alone,  it  could  not  have 
been  sustained,  but  it  denied  that  the  constitution  assumed  that  the 
subject  of  police  was  localized  in  the  several  cities  and  counties  of 
the  state.    It  held  that: 

"As  a  political  society,  the  state  tass  an  interest  lu  the  represslou  of  dis- 
order and  tbe  maintenance  of  peace  and  security  In  every  locality  wlthfu 
Its  limits;  and  if,  from  exceptional  causes,  the  poMle  good  requires  that 
legislation,  either  permanent  or  temporary,  be  directed  toward  any  particu- 
lar locality,  whether  consisting  of  one  county  or  of  sevwal  counties,  it  Is 
wlthio  the  discretion  of  tbe  tegislature  to  apply  such  legislation  as,  In  Its 
judgment,  tbe  ecigency  of  tbe  case  may  require,  and  it  is  the  sole  Judge 
of  the  existence  of  such  causes." 

Hence  it  treated  the  authority  of  the  state  upon  the  subject  of 
police  as  paramount  over  that  of  the  localities,  and  substantially  held 
that  for  such  reason  no  exclusively  local  function  had  been  inter- 
fered with.  As  to  such  functions  there  was  in  fact  no  right  of  home 
rule  to  be  preserved  to  the  localities.  And  this  is  the  principle  wliich 
pervades  and  controls  all  the  cases  relied  upon  by  the  court  below. 
In  the  Capital  Police  Case,  36  N.  Y.  285,  the  act  was  held  good  upon 
the  same  principle,  while  in  the  Albertson  Case,  55  N.  Y.  50,  the  act 
was  condemned  because  it  was  held  to  apply  to  the  city  of  Troy  only. 
So  in  the  case  of  Rathbone  v.  Wirth,  150  N.  Y.  459,  45  N.  E.  15,  34 
L-  R.  A.  408,  the  act  concededly  dealt  with  the  subject  of  police  for 
the  city  of  Albany,  merely,  and  a  very  slight  interference  with  its 
power  of  local  appointment  was  condemned.  Upon  the  same  prin- 
ciple, statutes  concerning  excise  (Board  v.  Barrie,  34  N.  Y.  657)  and 
the  preservation  of  the  public  health  (Board  v.  Heister,  37  N.  Y. 
661)  were  sustained.  So  those  authorizing  the  construction  of  public 
parks,  avenues,  and  even  a  courthouse,  by  commissioners  named  by 
the  state,  have  also  been  sustained,  even  though  such  construction 
was  within  the  scope  of  the  functions  of  local  officers.  Astor's  Case, 
62  N.  Y.  567 ;  McDonald's  Case,  69  N,  Y.  362 ;  Cheritree*s  Case,  6 
Thomp.  &  C.  473;  Hanlon's  Case,  57  Barb.  383.  But  the  founda- 
tion of  each  decision  has  been  that  the  state  had  a  paramount  right 
to  direct  the  work  to  be  done,  and  hence  could  do  it  through  its  own 
instrumeiitalities.  This  is  especially  made  clear  by  the  reasoning 
of  the  opinion  in  the  Oneida  Courthouse  Case,  170  N.  Y.  108,  62  N. 
E.  1092. 

My  analysis  of  these  cases  is  made  only  for  the  purpose  of  ascer- 
taining how  far  they  sustain  the  principle  upon  which  the  court  below 
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has  decided  this  case.  Whatever  criticism  has  been  or  may  be  made 
of  any  of  them  is  quite  unimportant  to  this  case,  so  long  as  it  is  ap- 
parent that  in  neither  is  the  decision  placed  upon  the  ground  that 
the  infringement  complained  of  was  not  sufficient  to  substantially 
imperil  the  principle  of  home  rule.  In  many  of  them  the  functions  of 
the  local  officer  were  entirely  transferred,  aod  in  each  of  them  the 
contFoIHng  principle  has  been  that  the  act  of  the  legislattu-e  did 
not  invade  any  right  or  function  that  was  exclusively  local  in  its  char- 
acter. In  each  instance  it  was  held  or  assumed  that  the  state  had 
the  paramount  right  to  control  the  subject  affected  by  the  act,  and 
hence  that  there  was  no  invasion  of  local  functions.  As  is  said  in 
the  very  excellent  and  scholarly  brief  submitted  by  the  appellant's 
counsel  on  this  question,  it  has  been  the  nature  of  the  power  sought 
to  be  conferred  upon  the  state  officers  that  has  controlled  the  deci- 
sions of  the  court.  Whenever  the  courts  were  of  the  opinion  that 
the  act  did  not  interfere  with  any  functions  that  were  exclusively 
local,  then  the  act  was  sustained,  even  though  it  wholly  abolished 
the  local  office,  and  transferred  its  functions  to  a  state  or  depart- 
ment officer.  But  whenever  the  functions  affected  by  the  act  were 
exclusively  local, — whenever  they  did  not  come  within  the  category 
of  those  over  which  .it  has  always  been  recognized  that  the  state, 
for  the  benefit  of  the  state  at  large,  has  the  paramount  control, — 
then  any  transfer  whatever  of  such  local  functions  has  not  been  per- 
mitted. And  therein  lies 'the  clear  distinction  between  the  Raymond 
Case  and  those  above  cited.  It  is  practically  conceded  by  the  referee 
that  the  subject  of  assessment  of  local  property  for  local  taxation  is 
not  a  subject  over  which  the  state  has  paramount  authority.  As 
stated  by  him : 

"The  aasesBment  of  property  for  the  purposes  of  taxation  has  always 
this  state  been  a  function  of  local  offlcei-e  elected  or  appointed  In  the  local- 
ity where  they  discharged  their  duties,  and  this  system  of  assessment  Is 
Intrenched  in  the  constitution  to  secure  to  the  people  the  home  rule  to  which 
Uiey  bad  always  been  accustomed,  and  of  which  ttie  people  of  our  race  have 
always  been  tenaclons." 

Therefore,  as  against  the  position  taken  b^  the  court  below,  no  ar- 
gument is  needed  to  establish  that  proposition. 

A  broader  and  bolder  position,  however,  was  taken  upon  the  argu- 
ment of  this  appeal.  It  was  there  said  that  no  authority  can  be  found 
for  the  claim  that  the  assessment  of  property  for  local  taxation  is  a 
function  exclusively  appertaining  to  local  officers,  and  that  the  state 
has  the  same  power  to  take  from  a  local  officer  his  duties,  and  trans- 
fer them  to  a  state  officer,  as  it  had  to  take  from  the  police  commis- 
sioners of  the  city  of  New  York  their  duties,  and  transfer  them  to 
o£ficers  of  a  department  of  the  state.  In  short,  that  its  power  over 
the  subject  of  assessment  is  as. paramount  as  is  its  power  over  all 
the  several  subjects  referred  to  in  the  cases  above  cited,  and  that, 
while  the  constitution  prohibits  the  state  from  filling  a  local  office 
which  at  the  time  of  its  adoption  was  filled  by  election  or  appoint- 
ment by  local  authorities,  yet  it  does  not  prohibit  it  from  aboHsh- 
ii^  such  local  office,  and  transferring  the  duties  of  that  office  to  an 
officer  of  the  state  at  large;  that  it  may  take  to  itself  the  perform- 
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ance  of  any  or  all  of  the  functions  of  the  local  office,  but  it  may  not 
name  the  local  officer  to  perform  them;  and,  so  far  as  the  questicHi 
now  before  us  is  concerned,  this  is  upon  the  theory  that  the  state 
possesses  the  absolute  power  to  tax,  and  hence  it  may  take  to  itself 
the  assessing  of  property,  which  is  but  an  incident  to  the  power  of 
taxation.  Evidently  this  theory  utterly  annihilates  constitutional  pro- 
tection to  the  principle  of  home  rule  for  local  municipalities,  and  leaves 
very  little  importance  or  effect  to  the  section  in  question.  It  is  at 
variance  with  many  decisions  of  the  courts  construing  this  section, 
and  is  approved  by  none.  In  the  recent  decision  in  this  court  of  the 
Brenner  Case,  67  App.  Div.  381,  73  N.  Y.  Supp.  692,  it  was  said: 

"It  mut  be  regarded  as  well  settled  tbat  the  purpoae  of  the  constltutloiial 
provision  In  qnestlon  Is  to  secure  to  localities  the  ftindamental  right  of  self- 
sovernment;  that  It  protects  all  official  dnties  existing  at  the  time  of  Its 
adoption,  rested  In  local  ofllcera,  and  Inhibits  the  transference  of  such  duties 
to  ofBcers  not  elected  by  the  electors  of  the  locality  or  appointed  by  local 
authorities;  that  It  Is  not  the  officer,  but  the  office, — the  existing  duties  and 
functions,— to  which  the  protection  la  extended,  and  which  caunot  be  trans- 
ferred to  an  officer  elected  or  appointed  other  than  In  the  prescribed  manner." 

And  this  case  was  afiirmed  in  the  court  of  appeals.  170  N.  Y.  185, 
63  N.  E.  133- 

Moreover,  the  Raymond  Case,  above  cited,  is  a  direct  authority 
against  such  view.  As  shown  above,  it  declares  tliat  the  plain  pur- 
pose of  the  section  was  to  preserve  to  localities  the  control  of  the 
■official  functions  of  which  they  were  possessed  at  the  time  it  was 
passed,  and  that  "any  other  construction  would  render  the  section 
in  question,  when  applied  to  the  cities  of  the  state,  substantially  nuga- 
tory." Undoubtedly  at  that  time  assessors  of  the  localities  were  the 
only  ones  whose  duty  it  was  to  assess  property  for  local  taxation. 
If  the  power  to  make  such  assessments  may  be  now  transferred  to  a 
state  officer,  the  control  of  the  localities  over  that  stibject  is  as  much 
taken  away  as  if  it  were  transferred  to  a  local  officer  named  by  the 
state,  and  thus  the  purpose  of  tliat  section  is  evaded.  Clearly,  the 
Raymond  Case  proceeds  upon  the  theory  that  the  duty  of  assess- 
ing local  property  for  the  purpose  of  local  taxation  was  exclusively 
a  function  of  the  local  assessors,  and  hence  is  authority  for  the  claim 
that  such  duties  may  not  be  transferred  by  the  legislature  to  any  offi- 
cer whatever  who  is  not  chosen  by  the  localities  themselves. 

We  are  left,  then,  with  the  single  question  whether  the  views  of 
the  court  below  can  be  sustained  upon  principle  only.  Its  argument 
fs  that  the  amount  of  property,  the  assessment  of  which  is  transferred 
from  local  to  state  assessors  by  this  act,  is  so  inconsiderable  a  por- 
tion of  the  whole  that,  as  a  matter  of  fact,  neither  of  the  localities  is 
''in  any  'material'  manner  deprived  of  local  self-government" ;  that 
therefore  their  home  rule  rights  are  not  "substantially  invaded,  and 
hence  it  does  not  at  all  infringe  against  the  constitutional  prohibition. 
But  the  question  is  not  whether  such  transfer  affects  their  home  rule 
rights  or  their  local  self-government  "materially"  or  "substantially," 
or,  as  I  understand  the  argument,  to  an  extent  sufficient  to  do  them 
any  harm,  but  whether  it  does  or  does  not  amount  to  a  direct  and 
actual  invasion  of  such  rights.  Beyond  controversy,  this  act  takes 
away  from  the  local  assessors  the  function  of  assessing  a  certain  kind 
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of  property^  and  transfers  it  to  the  state  board  of  tax  commissioners, 
and  to  tlus  extent  makes  sudi  board  perfcmn  the  functions  of  a  local 
officer;  and,  if  we  sustain  this  act,  we  must  sustain  their  authority 
to  do  that  very  thing.  But  this  is  the  very  thing  that  the  constitu- 
tion says  they  may  not  do.  Officers  appointed  by  state  authority 
may  not  be  authorized  to  perform  the  functions  of  an  office  exclu- 
sively local.  Clearly,  the  invasion  which  we  would  thus  sustain,  if 
repeated,  would  ultimately  transfer  the  whole  function  of  assess- 
ment from  local  to  state  officers;  and  so  it  would  seem  that  the 
first  invasion  is  as  much  a  violation  of  the  oKistitutional  prohibi- 
tion as  would  be  the  one  that  transferred  the  last  remnant  of  prc^rty 
remaining  to  the  local  assessor.  I  cannot  agree  that  the  principle  of 
home  rule  is  not  endangered,  because  the  courts  may  tell  the  legisla- 
ture that  it  has  intruded  upon  it  far  enough.  Such  is  not  the  consti- 
tutional scheme  for  its  protection.  That  instrument  declares  what 
the  legislature  may  not  do.  They  may  not  transfer  the  functions  of 
a  local  office  to  state  officers.  If  an  act  of  the  legislature  attempts 
to  do  that,  presumptively  it  is  a  dangerous  invasion  of  the  home  rule 
principle.  Certainly  it  is  a  prohibited  one.  It  is  a  question  of  au- 
thority on  the  part  oi  the  leg^lature.  Concededly,  it  would  not  be 
authorized  to  so  transfer,  by  other  acts,  many  other  specified  kinds 
cA  property.  Concededly,  the  time  would  come  when,  to  save  to 
localities  their  home  rule  rights,  the  courts  must  hold  an  act  to  be 
unconstitutional  tiiat  in  itself  attempts  to  do  no  more  than  this  act 
does.    In  my  judgment,  both  acts  would  be  equally  unauthorized. 

It  is  suggested  that  so  much  of  the  "special  franchise"  as  consists 
of  the  mere  right  to  operate  the  tangible  property  in  streets  and 
public  places  lias  never  heretofore  been  the  subject  of  taxation,  and 
that  as  to  such  new  property  the  act  in  question,  by  depriving  the 
local  officers  of  the  right  to  assess  it,  takes  no  right  from  them  that 
they  ever  had  before,  and  hence  the  principle  of  home  rule  is  not 
involved.  But  it  has  been  the  duty  of  local  assessors,  ever  since 
the  office  existed,  to  assess  all  property  in  their  district  that  was  liable 
to  taxation,  and  they  were  the  sole  and  only  officers  upon  whom  such 
duty  was  imposed.  The  legislature  from  time  to  time,  as  new  species 
of  pr(^>erty  have  come  into  existence,  has  imposed  the  burden  of  taxa- 
tion upon  them ;  yet  it  did  not  need  an  act  of  the  legislature  to  en- 
able the  assessors  to  assess  such  new  property.  That  duty  devolved 
upon  them  as  soon  as  the  property  was  declared  taxable,  by  virtue 
of  the  long-existing  and  well-recognized  function  of  their  office ;  and 
it  is  this  very  duty  of  assessing  all  the  property  in  a  locality  upon 
which  the  legislature  shall  impose  the  obligation  of  paying  a  local  tax 
that  the  localities  insist  should  be  exercised  by  officers  chosen  by 
themselves.  The  functions  of  the  office  are  neither  enlarged  by  an 
addition  of  property  to  the  tax  list,  nor  are  they  diminished  by  a 
removal  of  property  from  that  list.  Undoubtedly  the  legislature  has 
the  power  to  do  either,  but  the  function  of  the  assessors'  office  re- 
mains the  same.  The  right  and  the  duty  of  the  assessors  to  assess 
whatever  property  in  their  district  the  legislature  shall  declare  tax- 
able for  local  purposes  is  the  Icmg-existing  and  assured  function  of 
that  office  whidi  is  sought  to  be  preserved.   Therefore,  when  the  leg- 
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islature  deemed  it  wise  to  add  to  the  taxable  list  the  so-called  special 
franchise,  the  duty  of  assessing  it  devolved  at  once  upon  the  local 
assessors.  Its  creation  at  once  brought  it  within  the  scope  of  their 
official  duties.  By  virtue  of  the  functions  of  such  office  it  became 
the  duty  of  the  assessors  to  assess  it.  It  is  true  that  the  assessors 
have  never  heretofore  had  the  opportunity  of  assessing  such  property. 
It  has  never  been  made  taxable,  and  so  brought  within  the  scope 
of  their  duties ;  but  their  right  and  duty  to  assess,  now  that  it  has 
been  made  taxable,  has  always  existed,  and  by  appointing  another 
officer  to  perform  that  duty  the  act  in  question  directly  invades  the 
functions  of  such  office,  and  attacks  the  principle  of  home  rule. 
Moreover,  a  considerable  portion  of  the  "special  franchise"  consists 
of  tangible  property  that  has  long  been  assessed  by  the  local  ofH- 
cers.  In  the  city  of  New  York  alone  it  amounts  to  something  over 
$76,000,000.  All  such  property  the  law  in  question  withdraws  from 
the  assessment  by  local  assessors.  It  is  argued  that  such  property 
is  a  mere  adjunct  to  the  "franchise  or  right  to  use  it,"  and  that,  as 
the  duty  of  assessing  such  right  may  be  taken  away,  the  duty  of  as- 
sessing its  adjuncts  must  go  with  it.  As  said  above,  this  is  a  ques- 
tion of  power  in  the  legislature,  and  I  am  unable  to  understand  how 
that  body  gets  the  power  to  withdraw  the  tangible  property  from  local 
assessment  by  merely  requiring  it  to  be  assessed  with  the  intangible 
right  to  use  it.  It  cannot  do  indirectly  what  it  may  not  do  directly. 
It  has  no  more  power  to  add  it  to  intangible  property,  and  so  with- 
draw it  from  local  assessment,  than  it  has  the  power  to  withdraw 
it  directly  from  such  assessment. 

I  am  forced  to  the  conclusion  that  so  much  of  the  act  in  question 
as  provides  for  the  assessment  of  a  special  franchise  by  the  state 
board  of  tax  commissioners  is  unconstitutional  and  void.  I  am  not 
unmindful  of  the  importance  of  this  question.  The  great  interest 
which  the  taxpayers  of  the  state  take  in  this  effort  to  subject  to  the 
burden  of  taxation  a  very  large  amount  of  property  which  undoubt- 
edly is  of  immense  value  to  its  owners,  and  the  disappointment  which 
will  naturally  accrue  through  its  failure  to  them,  and  to  those  legisla- 
tors who  evidently  adopted  this  plan  as  the  one  best  calculated  to 
protect  alike  the  owner  and  the  public,  are  fully  appreciated  by  me. 
But  this  court  does  not  enter  as  a  pioneer  upon  the  consideration  of 
this  question.  Every  principle  involved  in  it  has  been  settled  by  the 
court  of  appeals,  and  we  may  do  no  more  than  recognize  and  enforce 
such  principles  in  their  application  to  this  case.  As  stated  above, 
in  my  judgment  the  decision  in  the  Raymond  Case  absolutely  domi- 
nates this  case. 

CHASE,  J.,  concurs. 

KELLOGG,  J.  (concurring).  The  question  of  the  constitutionality 
of  the  so-called  special  franchise  amendment  of  the  general  tax  law 
is  approached  with  no  little  hesitancy,  owing  to  its  importance;  also 
to  the  fact  that  it  has  been  discussed  and  determined  by  an  able  jurist, 
— the  learned  referee  appointed  herein, — and  the  further  fact  that  the 
question  is  avowedly  on  its  way  to  the  court  of  appeals,  where  alone 
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the  question  can  be  finally  answered.  Counsel  on  both  sides  have 
very  ably  and  with  evident  conviction  argued  this  question  before 
us,  and  insist  upon  the  deliberate  judgment  of  this  court,  unbiased 
by  what  has  gone  before  or  what  may  come  after ;  and  we  are  there- 
fore called  upon  to  express  our  independent  convictions,  and  briefly 
state  the  grounds  upon  which  they  are  based. 

The  learned  referee  has  held  that  assessing  property  for  the  pur- 
pose of  taxation  under  the  general  tax  laws  of  the  state  is  a  local 
function,  and  can  be  exercised  only  by  local  assessors  elected  by 
the  electors  of  the  locality  or  appointed  by  the  local  authorities.  He 
says: 

"The  assessment  of  property  for  the  purpose  of  taxation  has  always  In 
tills  state  been  a  function  of  local  officers  elected  or  appointed  In  the  local- 
ity where  they  discharged  their  duties,  and  this  system  of  assessment  Is 
intrenched  In  the  constitution  to  secure  to  the  people  the  home  rule  to  whldi 
they  had  always  been  accustomed,  and  of  which  the  people  of  our  race 
hare  always  been  tenacious." 

This  must  mean  that  the  legislature  has  not  the  power  to  take  from 
the  local  assessors  this  function,  and  settle  it  upon  an  individual  or 
body  appointed  by  the  legislature.  It  is  not  a  function  which  the 
legislature  has  power  to  change  from  a  local  to  a  state  function. 
This  conclusion  of  the  learned  referee  is  supported  by  the  court  of 
appeals  in  People  v.  Raymond,  37  N.  Y.  428,  and  by  every  case 
in  that  court  in  which  the  question  of  assessment  of  property  for  pur- 
poses of  general  taxation  has  directly  or  indirectly  arisen.  The  or- 
ganization tax  and  franchise  tax  levied  by  the  comptroller  upon  cor- 
porations are  held  not  to  be  taxes,  but  charges  by  the  state  upon 
the  right  to  do  business  in  a  corporate  capacity, — a  privilege  the 
state  may  give  or  take  away.  So  with  the  inheritance  tax.  It  is  held 
not  to  be  a  tax  upon  property,  but  a  charge  upon  the  succession; 
also  a  right  the  state  may  give  or  take  away.  In  re  Swift,  137  N. 
Y.  77,  32  N.  E.  1096.  It  has  never  been  claimed  that  valuations 
made  by  the  comptroller,  ot  by  his  appointees,  or  by  any  appointee 
of  the  state,  in  such  cases,  for  the  purpose  of  fixing  the  sum  to  be 
charged  for  the  enjoyment  of  these  state  privileges,  was  a  local  func- 
tion. The  state  has  seen  fit  to  base  its  claim  against  certain  cor- 
porations upon  a  valuation  of  capital  .employed  in  the  state.  It 
might  have  demanded  a  share  of  their  earnings,  instead;  and  it  might, 
without  valuation,  have  taken  a  share  in  kind  of  the  property  of  a 
deceased  person,  as  the  price  of  transmission  of  the  remainder  to 
the  heir,  devisee,  or  legatee.  I  do  not,  therefore,  see  how  such  in- 
cidental valuations  for  special  purposes  have  any  bearing  upon  the 
question  before  us. 

Speaking  generally  of  the  home  nile  which  the  constitution  essays 
to  protect,  the  courts  in  many  instances  have  undertaken  to  define, 
distinguish,  and  point  out  what  is  not  a  local  function,  as  contem- 
plated by  the  constitution ;  but,  as  to  the  matter  of  assessment  of 
property  for  general  taxation,  they  have  uniformly  held  that  to  be 
a  local  function.  The  class  of  cases  in  which  the  courts  have  held 
the  function  to  be  exercised  not  to  be  exclusively  local  are  such  as 
relate  to  the  exercise  of  police  powers,  and  as  instances  of  these  are 
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People  V.  Draper,  15  N.  Y.  532;  People  v.  Pinckney,  32  N.  Y.  377; 
Board  v.  Heister,  37  N.  Y.  661;  Board  v.  Barrie,  34  N.  Y.  657; 
Astor  V.  Mayor,  etc.,  62  N.  Y.  567;  People  v.  McDonald,  69  N.  Y. 
362;  People  V.  Cheritree,  6  Thomp.  &  C.  473;  Hanlon  v.  Super- 
visors, 57  Barb.  383;  City  of  Syracuse  v.  Hubbard,  64  App.  Div. 
587,  72  N.  Y.  Supp.  802;  People  v.  Board  of  Sup'rs  of  Oneida  Co., 


instance  professed  to  see  that  the  principle  of  home  rule  contemplated 
by  the  constitution  was  not  involved,  for  the  reason  that  the  func- 
tion sought  to  be  exercised  was  not  local  in  such  a  sense  as  to  de- 
prive the  state  from  its  unlimited  exercise.  In  some  cases  it  is  true 
that  the  prevailing  opinion  of  the  court  onveys  the  impression  that 
loc^  self-government,  as  a  principle,  so  far  as  recognized  by  the  con- 
stitution, ta  a  sort  of  nebula,  with  limitations  as  imcertain,  unstable, 
and  elusive  as  the  tail  of  a  comet  (Allison  v.  Welde,  172  N.  Y.  421, 
65  N.  E.  263) ;  but  all  nevertheless  declare  that  the  constitution  does 
recognize  the  principle,  and  protects  it  against  legislative  encroach- 
ment. It  will  be  of  little  worth  to  here  state  the  process  of  court 
reasoning  by  which  conclusions  were  in  those  cases  arrived  xt.  We 
are  only  concerned  with  the  uniform  finding  of  the  court  in  each 
case  that  the  function  sought  to  be  exercised  by  the  state  was  not  a 
local  function,  and  the  home  rule  principle  imt^ded  m  the  constitu- 
tion was  in  no  manner  or  degree  invaded.  None  of  these  cases  ex- 
cuses the  conclusion  arrived  at  on  the  ground  that  the  invasion  of 
the  field  protected  by  the  constitution  was  slight  or  not  substantial. 
None  of  them  claims  that  there  is  a  difference  between  a  small  inva- 
sion and  a  great  one,  in  determining  whether  an  act  of  the  legisla- 
ture is  constitutional  or  otherwise.  If  the  theory  of  "substantial  in- 
vasion" is  the  proper  theory  in  determining  whether  or  not  there  has 
been  an  unlawful  violation  of  the  constitution,  the  courts  might  well 
have  held  in  the  Brenner  Case  (In  re  Brenner,  170  N.  Y.  185,  63 
N.  E.  133)  that  the  act  considered  was  constitutional  because  there 
was  left  to  the  home  rule  the  power  of  appointment  and  election  of 
so  many  other  officers  that  the  taking  away  of  a  single  office  was  not 
a  substantial  infringement. 

It  seems  to  me  that  the  question  of  the  constitutionality  of  the  act 
we  are  considering  hinges'  whcJly  upon  the  question  as  to  whether 
or  not  the  assessment  of  property  for  general  taxation  is  an  exclu- 
sively local  function.  If  it  is  conceded  to  be  or  is  determined  to  be 
an  exclusively  local  function,  and,  as  said  by  the  referee,  is  a  "sys- 
tem of  assessment  intrenched  in  the  constitution  to  secure  to  the 
people  the  home  rule  to  which  they  have  always  been  accustomed, 
and  of  which  the  people  of  our  race  have  always  been  tenacious," 
then  it  must  be  the  duty  of  the  courts,  until  the  people  shall  change 
the  organic  law,  to  see  that  these  secured  rights  are  not  unlawfully 
invaded.  It  matters  not,  it  seems  to  me,  how  little  or  how  great 
may  be  the  invasion  proposed.  Every  little  violation  of  the  consti- 
tution is  as  inexcusable  as  is  a  larger  violation.  Considerations  of 
convenience  or  better  service  have  no  place  in  the  discussion  or  in  the 
determination  of  this  question.  If  we  are  authorized  to  hew  away 
the  constitution  every  time  it  binds,  and  so  make  it  run  in  accord 
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with  the  legislative  idea  of  public  needs,  we  might  then  t2.ke  into 
account  the  good  and  the  bad  which  might  result  Trom  the  change. 

The  learned  referee  has  found  that  the  tangible  property  hereto- 
fore assessed  by  loail  assessors  throughout  the  state  amotmts  to 
$76*5^51225.  The  assessment  of  this  is  by  the  legislative  amendment 
to  the  general  tax  law  taken  from  the  local  assessors,  and  the  func- 
tion transferred  to  a  state  board.  No  one  can  deny  that  this  is  a 
palpable  vicdation  of  the  constitution,  at  least  in  some  degree.  It 
may  not  be  a  very  large  invasion,  but  it  is  a  material  invasion,  for  I 
assume  that  every  invasion,  if  plainly  an  encroachment,  however  small 
it  may  be,  is  material  to  those  who  give  heed  to  a  constitutional  pro- 
bibiticMi.  The  excuse  for  transferring  this  power  to  assess  the  tan* 
gible  property  on,  under,  and  over  the  public  streets  and  places  is 
based  upon  the  claim  that  this  property  is  inseverable  from  the  fran- 
chise,— the  intangible  property.  That  it  is  not  so  inseverable  for 
the  purpose  of  valuation  is  plain.  That  is  manifest  from  the  find- 
ings of  the  referee,  who  has  ascertained  from  the  testimony  of  the 
state  board  of  assessors  the  value  of  the  tangible  and  intangible  sep- 
arately. It  is  also  plain  from  the  a[^roved  method  of  assessment 
adopted  by  the  state  board,  viz.,  apprising  first  the  whole  property 
(A  the  corporation,  and  deducting  therefrom  the  value  of  all  tangible 
property,  of  every  name  and  kind,  owned  by  the  corporation,  esti- 
mated on  the  cost  of  reproduction,  and  taking  the  result  as  the  net 
valuation  of  the  intangible,  or  fnmdiise.  It  is  not  inseverable,  either, 
for  the  purposes  of  enforcing  payment  of  the  tax.  The  franchise 
may  be  sold  without  the  tangible  property  on,  under,  or  over  the 
streets.  Its  value  without  the  tangible  wotUd  be  the  value  of  both, 
less  the  cost  of  reproduction  of  the  tangible, — so  the  state  board  of 
assessors  have  determined, — and  both  are  separately  valuable.  The 
tracks  of  a  street  railway  are  no  more  essential  to  a  jK'ofitable  use 
of  the  franchise  than  are  the  power  houses  which  furnish  the  power, 
and  which  are  not  assessed  with  the  intangible  property.  Both  the 
tracks  and  the  power  houses,  as  well  as  the  rolling  stock,  may  be 
replaced.  The  case  cited  (People  v.  O'Brien,  iii  N.  Y.  47,  18  N. 
E.  692,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684)  to  show  that  "the  fran- 
chises would  be  of  no  value  without  tangible  property  to  operate 
them,  and  so  they  are  inseparable,"  was  based  upon  Cue  v.  Canal 
Co.,  24  How.  257,  16  L.  Ed.  635.  That  was  a  case  where  the  sale 
of  a  canal  by  piecemeal  was  sought  to  be  enjoined  in  equity.  A  levy 
had  been  made  on  the  locks  of  the  canal,  the  tollhouse,  and  land  sur- 
rounding the  outlet  locks, — all  essential  to  the  uses  of  the  canal. 
The  court  held  that  to  sell  a  canal  lock  would  destroy  all  value  in  the 
canal  itself,  and  would  be  of  no  value  to  the  purchaser ;  hence  the  sale 
was  enjoined.  It  is  obvious  that  a  canal  so  far  differs  from  a  street 
railway  as  to  make  the  case  cited  wholly  inapplicable.  The  tracks 
of  a  railway  may  be  removed,  but  the  lock  of  the  canal  could  not  be. 
There  could  be  no  replacement  of  the  property  sought  to  be  sold,  ap- 
pertaining to  the  canal;  hence  a  sale  would  destroy  the  franchise. 
This  cannot  be  the  case  as  to  any  of  the  property  contemplated  to  be 
assessed  by  the  amendment  of  the  tax  law  under  the  name  of  "special 
franchise.*'^ 


Digiitzed  by 


Google 


96 


80  NEW  YORK  SUPPLEMENT 
and  114  N«w  York  SUte  Reporter 


(Sup.  Ct. 


The  assessment  by  a  state  board  of  the  franchises  themselves — 
the  intangible  property  of  a  corporation,  as  defined  by  the  amended 
act — presents,  perhaps,  another  question.  This  property  is  not  now 
property  coming  to  the  locality,  but  has  always  existed  there,  though 
it  has  never  been  locally  assessed.  To  assess  this  property  judi- 
ciously, or  by  the  method  adopted  by  the  state  board,  the  local  as- 
sessors in  most  cases  would  need  to  go  beyond  their  precincts.  The 
property  can  hardly  be  said  to  be  localized.  For  instance,  a  street 
surface  railway,  a  telegraph,  telephone,  or  pipe  line,  which  runs 
through  several  incorporated  villages  and  on  the  highways  of  inter- 
vening towns,  must  possess  a  franchise  from  each  municipality.  The 
value  of  these  franchises,  separately  considered,  might  be  very  little, 
but  the  value  combined  might  be  very  great.  The  right  to  run  cars 
on  the  highways  of  a  town  could  only  be  valuable  as  connected  with 
the  right  to  run  through  the  other  municipalities.  These  franchises, 
therefore,  are  only  links  in  a  chain.  The  chain  may  have  great 
value,  but  the  links  have  no  value,  except  for  their  being  component 
parts  of  the  chain  itself.  It  is  obvious  that,  to  give  a  proper  value 
to  any  link,  the  value  of  the  entire  chain  must  be  first  ascertained, 
and  then  an  approximate  apportionment  would  not  be  difficult.  But 
the  value  of  the  chain  largely  depends  upon  the  earning  capacity  for 
the  time  being  of  the  entire  property  of  the  corporation  used  to  do 
the  business  which  the  franchises  permit  to  be  done,  and  the  value 
of  the  chain  of  franchises,  ascertained  in  the  mode  adopted  by  the 
board  of  assessors, — and  no  better  mode  has  been  suggested, — re- 
quires a  valuation  of  the  entire  corporate  assets,  and  a  separate  valu- 
ation of  all  the  tangible  property  in  each  municipality,  and  elsewhere 
situated ;  and  then,  by  a  process  of  elimination,  the  value  of  all  the 
franchises  together  may  be  determined.  It  is  possible  that  this  might 
be  done  by  local  assessors,  but  in  doing  it  they  would  be  exercising 
something  more  than  the  usual  local  function  of  their  c^ces.  The 
appraisement  by  local  assessors  of  property  in  another  municipality 
would,  if  permissible,  be  a  function  never  before  exercised.  They 
could  not  be  protected  in  so  doing  by  any  princkile  of  home  rule. 
And  if  this  is  what  would  be  required  of  them,  I  do  not  see  how 
their  local  hanctions  could  be  disturbed  or  diminished  by  the  appoint- 
ment of  a  state  board  to  make  this  assessment.  The  property  to  be 
assessed  is  not  in  its  nature  localized  in  any  one  taxing  precinct. 
It  is  not  property  over  which  the  local  assessor  has  ever  exercised 

i'urisdiction.  In  some  cities  and  in  some  other  municipalities  it  may 
le  that  the  entire  corporate  property,  including  its  franchises,  is  lo- 
cated within  the  municipal  limits,  but  such  cases  make  the  excep- 
tions rather  than  the  rule. 

I  advise  a  reversal,  and  that  the  assessment  be  set  aside,  on  the 
ground  that  the  amendment  to  the  general  tax  law  creating  a  state 
board  of  assessors,  and  giving  them  power  to  assess  the  tangible 
property  on,  under,  and  over  streets  and  public  places,  is  an  invasion 
of  the  functions  of  local  assessors,  and  in  this  respect  is  a  violation  of 
the  constitution. 

SMITH,  J.  (dissenting).  The  legislative  act,  the  constitutional  war- 
rant for  which  is  here  challenged,  was  passed  in  May,  1899.    By  its 
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provisions  a  new  species  of  property  was  added  to  the  property  there- 
tofore taxable  by  law.  This  new  species  of  pr(^)crty  was  the  fran- 
chise, right,  or  permission  granted  by  munidpalities  to  use  the  public 
highways  and  public  places  within  the  state.  This  franchise,  right, 
or  permission  was  defined  by  the  statute  to  include  the  tangible 
property  of  the  person,  copartnership,  assodaticm,  or  corporation, 
the  owner  of  the  fntnchise  itself,  which  was  used  upon  the  public  way. 
It  was  provided  that  this  tangible  property  should  be  taxed  as  part 
of  the  special  franchise;  that  the  special  franchise,  as  thus  defined, 
should  be  assessed  by  the  state  board  of  tax  commissioners,  and 
their  assessment,  as  certified,  should  be  entered  by  the  assessors  or 
other  officers  of  the  various  localities  in  which  said  franchises  existed 
in  the  proper  column  of  the  assessment  roll.  One  of  the  grounds 
of  the  relator's  challenge  is  that  this  act  violates  the  home  rule  pro- 
visions of  the  state  constitution,  as  found  in  section  2  of  article  lo  of 
the  constitution  of  1894.  That  proinuon  of  the  constitution  reads  as 
follows : 

*'•  •  *  All  city,  town  and  Tillage  ofllc«*B  wbose  election  or  appoint- 
ment IB  not  provided  for  by  this  cmstltutlon,  sball  be  elected  by  th«  Sectors 
oC  such  eltle«,  towns  and  vUlagea,  or  of  some  division  thereof,  or  an^olnted 
1^  Bucb  antboritles  thereof,  as  the  leglslatnre  shall  designate  for  that  pur- 
pose. All  other  officers,  wbose  Section  or  appointment  Is  not  provided  for 
by  this  constltntloD,  and  all  officers  whose  ofllces  may  be  horeinafter  created 
by  law,  diall  be  dectcd  by  the  people,  or  anointed,  as  the  leglalatare  may 
direct" 

The  contention  of  the  relator  is  that  this  constitutional  provision 
is  violated  by  giving  to  the  state  board  of  tax  oommissioners  the 
assessment — First,  of  the  franchise;  and,  second,  of  the  tangible  prop- 
erty in  the  street,  which  by  the  act  is  made  a  part  of  the'  special  fran- 
chise subject  to  assessment  by  the  state  officers. 

That  the  legislature  might  properly  give  to  the  state  board  the 
assessment  of  the  franchise  seems  to  me  of  undoubted  right.  The 
constitution  provides  that  "all  oflicera  w4iose  offices  may  be  here- 
after created  by  law,  shall  be  elected  by  the  people,  or  appointed, 
as  the  legislature  may  direct."  This  provision  is  a  clear  index  of  the 
constitutional  purpose  to  protect  the  localities  in  the  home  rule  which 
existed  at  the  time  of  the  adoption  of  the  constitution,  and  to  that 
extent  only.  All  offices  thereafter  created  are  to  be  filled  as  the 
legislature  may  direct.  By  this  act  the  legislature  has;  in  effect, 
created  a  new  oflSce, — a  franchise  tax  assessor, — and,  to  the  extent 
of  the  assessment  of  the  franchise,  with  duties  not  existing  at  the 
time  of  the  adoption  of  the  constitution.  These  duties,  too,  are  dis- 
tinct from  and  mdependent  of  any  then  existing  duties  of  local  offi- 
cers. An  intangible  franchise  has  never  been  the  subject  of  assess- 
ment by  local  assessors.  This  is  held  by  the  referee  below.  See 
People  V.  Barker,  152  N.  Y.  417,  46  N.  E.  875;  People  v.  Commis- 
sioners, T04  N.  Y.  240,  10  N.  E.  437.  Most  franchises  are  enjoyed 
in  connection  with  franchises  from  adjoining  municipalities  which  have 
a  value  in  their  union,  the  value  of  which  separately,  however,  is  un- 
certain and  practically  undeterminable,  except  by  arbitrary  apportion- 
ment. To  assess  these  franchises,  access  must  be  had  to  the  books 
of  die  corporation  and  to  other  data,  which  it  would  be  difficult,  if 
80K.T.&— 7 
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not  inipracti<^ble,  to  g^ve  to  the  assessors  of  every  tax  disttict  in 
which  the  franchise  existed.  The  duty,  therefore,  of  assessing  these 
intangible  franchises,  is,  as  I  say,  distinct  from  the  duty  of  assess- 
ment of  real  and  personal  property.  The  fact  that  this  franchise  is 
by  the  statute  termed  "real  estate,"  and  that  the  local  assessors  were 
at  the  time  empowered  to  assess  all  real  and  personal  property  within 
their  tax  district,  does  not  affect  the  situation.  Whether  it  be  called 
"real  estate,"  "personal  property,"  or  neither,  is  a  mere  matter  of 
form.  The  intent  of  the  legislature  is  plain  to  make  taxable  an- 
other species  of  property  which  had  not  theretofore  been  taxable, 
and  to  appoint  state  officers  to  assess  the  valuation  of  the  same.  But 
it  is  immaterial  whether  a  new  office  has  been  created,  or  new  func- 
tions have  been  added  to  an  old  office.  In  either  case  existing  home 
rule  is  not  invaded  by  the  assignment  of  such  functions  to  legisla- 
tive appointees.  There  is  preserved  to  the  locality  every  function 
possessed  by  it  at  the  time  of  the  adoption  of  the  constitution.  Peo- 
rfe  V.  Pinckney,  32  N.  382 ;  City  ot  Syracuse  v.  Hubbard,  64  App. 
Oiv.  589,  ^  N.  Y.  Supp.  80a.  In  my  judgment,  therefore,  the  right 
seems  clear,  both  within  the  letter  and  withhi  the  spirit  of  the  consti- 
.  tution,  to  give  to  the  state  board  of  assessors  the  power  to  assess 
the  intangible  franchise.  See  People  v.  Draper,  15  N.  Y.  332;  Alli- 
son v.  Welde,  172  N.  Y.  421,  65  N.  E.  263. 

By  this  statute,  however,  the  tangible  property  of  the  cCHporation 
within  the  street,  used  in  connection  with  the  intangible  franchise,  is 
made  a  part  of  the  special  franchise  which  the  state  officers  are  em- 
powered  to  assess.  The  constitutionality  of  tins  provision  presents 
a  more  serious  question.  Thb  tangible  property  amounts  to  upwards 
of  ninety  millions  of  dollars  within  the  state.  It  has  heretofore  since 
its  creation  been  assessed  by  the  local  assessors.  It  was  so  assessed 
at  the  time  of  the  adoption  of  the  constitution.  By  this  act  this  local 
function  existing  at  the  time  o(  the  adoption  of  the  constitution  has 
been  taken  away  from  the  local  officers  and  given  to  the  state  board. 
By  what  rule  of  construction  can  this  be  justified  ? 

Chapter  564  of  the  Laws  of  1865  conferred  upon  the  commission- 
ers of  Central  Park,  appointed  by  the  central  power,  the  exclusive 
care,  management,  and  control  of^  portions  of  Sixth  avenue  and  cer- 
tain other  streets  in  the  city  of  New  York,  for  the  purpose  of  regu- 
lating, grading,  and  otherwise  improving  the  same.  In  Astor  v. 
Mayor,  etc.,  62  N.  Y.  567,  that  act  was  questioned  as  violating  the 
home  rule  provision  of  the  constitution,  by  transferring  to  officers 
appointed  by  the  central  power  fuhctions  theretofore  always  dischar- 
ged by  local  officers  elected  or  appointed  in  the  locality.  This  act 
was  held  constitutional,  and  the  rule,  as  stated  in  the  headnote,  is  as 
follows : 

**The  constitutional  provtslon  does  not  prohibit  the  legislature  from  cloth- 
ing oCBcers  appointed  by  it  for  the  canTlng  out  of  a  pnbUc  Improvement 
with  power  to  perform  acts  whlcb  have  an  especial  relation  to  and  connec- 
tion with  Bucb  Improvement,  simply  becanae  the  power  to  perform  such  acts 
was  at  the  time  of  the  adoption  of  the  constltutlOD  vested  In  local  officers 
elected  hy  the  people." 

In  discussing  that  act,  Justice  Miller,  writing  for  the  court,  says; 
"It  would  be  carrying  the  doctrine  of  noninterference  with  local  offlcws 
far  beyond  any  reported  case  to  hold  that  in  no  case  wbateres  could  any 
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Of  the  powen  existing  in  a  local  ofBcer  at  tiie  time  of  the  adoption  of  the 

constitution  be  taken  away  without  violating  the  provision  elted." 

In  People  v.  Draper,  15  N.  Y.  543,  Denio,  J.,  in  writing  of  this 
provision  of  the  constitution,  says : 

'If  we  were  to  establish  the  principle  that  the  legislature  can  never  reduce 
the  administrative  authority  of  counties,  cities,  and  towns;  can  never  re- 
sume in  favor  of  the  central  [>ower  any  portion  of  the  jurisdiction  of  those 
local  divisions,  or  change  the  partition  of  It  among  them,  as  it  existed  when 
the  constitution  i^as  adopted,— we  should,  I  think,  make  an  Impracticable 
government." 

The  intimate  relation  of  the  tangible  property  in  the  street  to  the 
intangible  property  to  which  it  is  an  incident  is  seen  at  a  glance. 
For  many  purposes  they  are  legally  inseparable.  In  People  v. 
O'Brien,  11 1  N.  Y.  47,  18  N.  E.  702,  2  L.  R.  A.  255,  7  Am.  St.  Rep. 
6S4,  the  coiut,  in  its  opinion,  says: 

"In  the  former  class  It  has  been  held  that,  at  common  law,  reel  estate 
acquired  for  the  use  of  a  canal  company  could  not  be  sold  on  execution 
against  the  corporation  separate  from  Its  franchise  so  as  to  destroy  or  im- 
pair the  value  of  such  franchise.  Gne  T.  Canal  Co.,  21  How.  257,  16  L.  Ed. 
635.  And  by  parity  of  reasoning  It  must  follow  that  the  tracks  of  a  rail- 
road company,  and  the  franchise  of  maintaining  and  opiating  Its  road  in 
a  public  street,  are  equally  Inseparable.  In  the  absence  of  express  legislative 
authority  providing  for  the  same." 

In  Syracuse  Water  Co.  v.  Citv  of  Syracuse,  116  N.  Y.  182,  22  N. 
E.  385,  5  L.  R.  A.  546,  the  opinion  reads : 

"The  corporate  rights  and  the  corporeal  means  of  their  exercise  therefore 
constitute,  as  it  were,  a  single  body,  consisting  of  property  corporeal  and 
incorporeal.  Both  the  power  and  the  means  of  exercising  It  are  essentially 
united,  and  upon  such  union  Is  dependent  the  enjoyment  as  well  as  the  prac- 
tical value  of  the  franchise."   Citing  People  v.  O'Brien  and  Gne  t.  Canal  Ca 

In  the  case  of  Gue  t.  Canal  Company,  upon  which  both  of  these 
opinions  rest,  a  creditor  of  a  canal  company  had  levied  an  execution 
upon  a  house  and  lot,  some  locks  in  the  canal,  and  some  adjoining 
building  lots,  all  the  property  of  the  canal  company,  and  necessary 
for  the  conduct  of  its  business.  It  was  there  held  that,  because  a 
sale  of  the  tangible  property  without  the  franchise  would  result  in  a 
sacrifice  of  the  property,  equity  would  enjoin  the  sale  in  behalf  of 
creditors  and  stockholders  of  the  ccM*poration,  and  leave  the  creditor 
to  an  equitable  action  for  a  sale  of  the  whole  property,  including 
the  franchise,  upon  which  the  proceeds  could  be  equitably  distributed. 
This  case,  and  the  auth<xities  based  thereon,  are  distinguished  by  Jus- 
tice KELLOGG  in  his  opinion,  in  which  he  says : 

"It  Is  obvious  that  a  canal  so  far  differs  from  a  street  railway  as  to  make 
the  case  dted  wholly  Inapplicable.  The  tracks  of  a  railway  maiy  be  re- 
moved, but  the  lock  of  a  canal  conld  not  be.  There  could  be  no  reidace- 
meat  of  the  propnty  sought  to  be  sold,  appertaining  to  the  canal;  hence 
a  sale  would  destroy  the  franchise.  This  cannot  be  the  case  as  to  any  of 
the  property  contemplated  by  the  amendment  of  tiie  tax  law  under  the 
name  of  'special  franchise.' " 

This  distinction  of  Justice  KELLOGG  is  clearly  overborne  by  the 
authorities.  The  principle  of  the  case  of  Gue  v.  Canal  Co.  has  been 
applied  by  the  courts  with  equal  force  to  the  tracks  and  ecjuipment 
of  a  railroad,  which  cannot  be  sold  separately  from  the  frandiise  itself. 
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See  Hammock  v.  Trust  Co.,  105  U.  S.  77,  26  L.  Ed.  Iiii;  Bun- 
combe Co.  V.  Tommey,  115  U.  S.  122,  5  Sup.  Ct.  626,  29  L.  Ed.  30S; 
Kittel  V.  Railroad  Co.  (C.  C.)  65  Fed.  861.  In  that  case  the  opinion, 
in  part,  reads: 

*'It  farther  appean  that  said  sale  covers  all  the  construction  plant,  tools, 
and  constmctlon  nataiBl  belonging  to  said  corporatlCHi.  In  sncb  circum- 
stances, a  creditor  cannot  dlsseTcr  from  tSie  franchise  pntperty  essential  to 
its  nsefnl  existence." 

In  National  Foundry  &  Pipe  Works  v.  Oconto  Water  Co.  (C.  C.) 
52  Fed.  43,  where  a  specific  lien  was  given  to  a  materialman  upon  a 
plant  and  franchise  of  a  water  company,  it  was  held  that  they  "cannot 
be  separated  by  judicial  sale,  because  of  their  public  use.*'  The  judge, 
in  writing  the  opinion,  says : 

"The  structure  here  Is  of  the  class  of  which  canals,  street  raOways,  rail- 
roads, telegraph,  telephone,  electric  light  and  gas  plants  are  examples,  and 
can  only  be  dealt  with  as  an  entirety." 

But  it  is  urged  that  the  tangible  and  intangible  are  not  inseparable 
{or  the  purpose  of  assessment.  Possibly  they  are  not  absolutely  in- 
separable. As  shown  by  the  evidence,  the  value  of  the  intangible 
franchise  must  be  determined  by  taking  the  value  of  the  whole  prop- 
erty, tangible  and  intangible,  and  deducting  therefrom  the  value  of 
the  tangible.  Thus  the  determination  of  the  value  of  the  tangible 
property  is  a  prerequisite  to  the  valuation  of  the  intangible.  Their 
values  and  use  depend  upon  each  other.  Those  values  thus  inter- 
dependent are  given  to  the  state  board  to  determine.  They  are  there- 
fore reasonably  connected  for  the  purpose  of  assessment  and  taxa- 
tion. And  this  is  all  that  is  necessary  to  authorize  the  legislature  to 
attach  the  tangible  to  the  intangible  property  for  this  purpose.  In 
the  Astor  Case,  above  cited,  the  several  avenues,  jurisdiction  of  which 
was  taken  from  the  local  assessors  and  given  to  the  state  officers, 
were  outside  of  Central  Park,  and  not  within  the  jurisdiction  of  the 
park  commissioners.  These  avenues  might  have  been  left  to  the 
local  officers  to  improve.  There  was  no  absolute  necessity  that  they 
be  transferred  to  the  park  commissioners  who  were  appointed  by  the 
central  power.  Nevertheless,  by  reason  of  their  intimate  relation  and 
connection  with  the  park  and  with  the  scheme  of  park  improvement, 
the  legislature  was  held  authorized  to  take  from  the  local  officers 
functions  which  had  theretofore  been  local  functions,  and  tnmsfer 
them  to  these  state  officers.  If,  as  part  of  the  park  in:q}rovement,  the 
legislature  had  thought  best  to  give  to  the  park  commissioners  the 
permanent  control  of  the  streets  surrounding  the  park,  I  apprehend 
that  the  right  to  do  so  would  be  recc^ized  by  the  ,  courts  as  one 
reasonably  connected  with  and  incidental  to  the  scheme  of  park  im- 
provement which  the  legislature  was  authorized  to  adopt  and  execute. 

Nor  do  I  find  any  authorities  which  conflict  with  the  conclusion 
reached.  The  learned  Presiding  Justice  deems  this  case  controlled 
by  the  case  of  People  against  Raymond,  in  37  N.  Y.  428,  That  case 
simply  holds  that  the  legislature  has  no  right  to  abolish  the  office  of 
commissioner  of  taxes  and  assessment  of  the  city  and  county  of  New 
York,  and  to  transfer  the  duties  of  that  office  to  one  appointed  by 
state  authority.   It  does  not  hold  that  his  every  function  is  inviolate. 
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and  that  no  part  of  his  duties  may  be  transferred  to  state  officers  if 
such  be  reasonably  necessary  as  incidental  to  some  plan  which  the 
legislature  lawfully  seeks  to  accomplish.  The  office  of  commissioner 
of  highways  cannot  be  abolished,  and  his  duties  transferred  to  an 
officer  appointed  by  the  state.  That  office,  equally  with  the  office  of 
commissioner  of  taxes  of  the  city  of  New  York,  is  one  within  the  pro- 
tection of  the  constitution.  Nevertheless  it  has  been  frequently  held 
that  some  of  the  functions  of  the  office  of  commissioner  of  highways 
may  be  taken  from  it  and  exercised  by  the  state,  and  in  the  Astor  Case 
an  act  taking  from  him  certain  functions  was,  justified  because  they 
were  incidental  to  the  state  plan  of  park  improvement  in  the  city  of 
New  York.  In  the  referee's  opinion  are  cited  many  instances  where 
certain  functions  are  taken  from  local  officers,  while  the  offices  them- 
selves are  concededly  protected  under  the  constitution  from  destruc- 
tion by  the  legislature. 

The  learned  referee  before  whom  this  case  was  originally  tried  has 
admonished  us  of  certain  rules  of  construction  by  which  we  must  be 
guided  in  the  determination  of  this  question.    He  says  in  his  opinion: 

"Tliere  Is  also  a  rule,  many  times  annouDced  by  Judges,  tbat  tbe  leglsla- 
tlTe  will  Is  not  to  be  thwarted,  as  In  confllet  with  tbe  confitltutlon.  unless 
such  conflict  Is  clear  and  undoubted,  and  tbat  whenever  an  act  of  tbe  leg- 
Islatare  can  be  so  construed  and  applied  as  to  avoid  conflict  with  the  con- 
stitution, and  give  It  tbe  totce  of  law,  sadi  construction  should  be  adopted. 
Tbe  legislature  baa  supreme  legislative  power,  except  as  sucta  power  Is  lim- 
ited In  tbe  federal  or  state  constitutions,  and  we  must  be  able  to  point  to 
some  unmlstalcable  constitutional  limitation  before  such  power  can  be  cur- 
tailed. A  further  rule  must  however,  be  observed, — tbat  a  thing  within 
the  intent  of  tbe  constitution,  if  tbat  Intent  can  be  gathered  from  the  In- 
stmment  itself,  considered  In  all  Its  parts,  or  from  tbe  history  connected 
with  It,  of  which  a  court  can  take  notice,  is  for  all  purposes  to  be  regarded 
as  within  Its  words  and  terms,  and  that  the  plain  purpose  of  the  oouitltu- 
tkm  will  not  be  thwarted  by  a  too  close  adherence  to  Its  letter." 

Guided  by  these  rules  of  construction,  we  must  not  lose  sight  of  the 
fact  that  what  is  protected  by  the  constitution  is  the  local  office,  and 
not  each  separate  functicm  thereof.  It  may  be  that  the  legislature 
would  not  have  power  arbitrarily  to  take  from  a  local  officer  some  of 
his  regular  functions,  howsoever  small.  The  argument  is  not  without 
force  that  a  slight  arbitrary  invasion  might  be  followed  by  another, 
until  the  substance  of  the  office  is  gradually  taken  from  the  locality. 
Where,  however,  the  functions  of  a  local  officer  are  left  substantially 
unimpaired,  to  take  from  him  certain  of  his  functions,  and  give  them  to 
the  state  officers  intrusted  with  the  execution  of  a  lawful  state  purpose, 
where  the  transfer  is  of  functions  reasonably  incidental  to  the  fulfill- 
ment  of  that  purpose,  in  no  way  offends  as  against  the  constitutional 
prohibition.  To  hold  otherwise,  and  to  rule  that  no  single  function 
may  ever  be  invaded,  would  materially  cripple  the  power  of  the  state 
in  the  institution  of  public  improvements,  and  would,  in  my  judgment, 
be  a  limitation  never  intended  by  the  framers  of  the  constitution. 
The  legislature  has  transferred  to  state  authorities  the  capital  execu- 
tion of  criminals.  Those  functions  have  been  taken  from  local  consti- 
tutional officers  and  given  to  state  officers.  To  question  the  constitu- 
tional right  to  accomplish  this  purpose  would  be  generally  recognized 
as  quibbling  over  the  constitutional  restriction.   The  constitution 
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should  receive  such  liberal  construction  as  will  protect  the  people 
in  the  rights  intended  to  be  reserved,  and  at  the  same  time  render 
possible  the  growth  and  prosperity  of  the  state.  The  limitation  which 
the  majority  of  the  court  has  here  found  is  at  the  most  an  implied, 
limitation,  unwarranted,  as  I  think,  either  by  authority  or  by  any  rea- 
sonable conception  of  the  intent  of  the  framers  of  the  constitution.  I 
am  impressed  with  the  conviction  that  to  hold  this  law  invalid  is  to 
pervert  the  will  of  the  people  of  the  state,  as  written  in  their  funda- 
mental law. 

CHESTER,  J.  (dissenting).  The  special  franchise  tax  law,  so  call- 
ed (chapter  712,  Laws  1899),  amended  the  tax  law  (chapter  908, 
Laws  1896)  so  that  the  terms  "land,"  "real  estate,"  and  "real  prop- 
erty," as  used  in  the  tax  law,  should  include  not  only  all  surface, 
underground,  or  elevated  railroads,  but  "the  value  of  all  franchises, 
rights  or  permission  to  construct,  maintain  or  operate  the  same  in, 
under,  above,  on  or  through,  streets,  highways,  or  public  places;" 
and  also  the  "value  of  all  franchises,  rights,  authority  or  permission 
to  construct,  maintain  or  operate,  in,  under,  above,  upon,  or  through, 
any  streets,  highways,  or  public  places,  any  mains,  pipes,  tanks,  con- 
duits, or  wires,  with  their  appurtenances,  for  conducting  water,  steam, 
heat,  light,  power,  gas,  oil,  or  other  substance,  or  electricity,  for  tele- 
graphic, telephonic  or  other  purposes."  The  amendment  further  pro- 
vided that  "a  franchise,  right,  authority  or  permission  specified  in  this 
subdivision  shall  for  the  purpose  of  taxation  be  known  as  a  'special 
franchise.'  A  special  franchise  shall  be  deemed  to  include  the  value 
of  the  tangible  property  of  a  person,  copartnership,  association  or 
corporation  situated  in,  upon,  under  or  above  any  street,  highway, 
public  place,  or  public  waters  in  connection  with  the  special  franchise. 
The  tangible  property  so  included  shall  be  taxed  as  a  part  of  the  spe- 
cial franchise."  It  was  also  provided  in  the  amendatory  act  that  "the 
state  board  of  tax  commissioners  shall  annually  fix  and  determine 
the  valuation  of  each  special  franchise  subject  to  assessment  in  each 
city,  town,  village  or  tax  district."  The  amendment  also  required 
the  board  to  return  its  valuation  to  the  local  authorities,  to  be  in- 
cluded in  the  local  assessment  rolls,  and  required  the  local  authori- 
ties to  enter  the  valuation  of  the  special  franchises  so  fixed  by  the 
state  board  in  the  proper  place  in  the  local  assessment  rolls.  The 
act  did  not  interfere  with  the  ofhce  of  assessors,  or  other  local  offi- 
cers charged  with  the  duty  of  making  assessments.  The  only  power 
taken  from  such  local  officers  was  the  power  to  assess  the  tangible 
property  in  the  streets,  highways,  or  public  places,  which  was  defined 
by  the  law  to  be,  and  to  be  taxed  as,  a  part  of  the  special  franchise. 

The  niost  important  question  in  the  case  is  whether  the  legislature 
had  the  power,  under  the  constitution  of  the  state,  to  take  this  func- 
tion from  the  local  assessors.  That  the  legislature  had  the  power 
to  commit  to  the  state  board  of  tax  commissioners  the  function  of 
assessing  the  intangible  property  constituting  a  part  of  the  special 
franchises  is  not,  I  think,  open  to  serious  question.  Such  intangible 
property  was  made  taxable  for  the  first  time  in  this  state  by  the  amend- 
ment, and  the  legislature  had  the  undoubted  right  to  commit  its  valu- 
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ation  for  the  purposes  of  taxation  to  any  agency  it  might  choose/ 
without  the  impairment  of  any  functions  of  local  officers,  because  no 
local  officer  ever  had  any  power  or  authority  over  property  of  that 
character  for  the  purposes  of  taxation. 

As  to  whether  or  not  the  legfislature  could  commit  to  the  state 
board  of  tax  commissioners  the  power  to  value  the  tangible  prop- 
erty in  the  streets,  highways,  or  public  places  forming  a  part  of  these 
special  franchises  is  a  more  serious  matter.  My  examination  of  this 
question  has  led  me  to  a  different  conclusion  from  that  reached  by 
some  of  my  associates,  and  I  will,  as  briefly  as  I  may,  state  the  reasons 
for  my  conclusion : 

The  home  rule  provision  of  the  state  constitution,  which  is  brought 
in  question  here,  is  found  in  section  2  of  article  lo,  and  is  as  follows : 

"AH  county  officers  whose  election  or  appointment  Is  not  provided  for  by 
this  constitution,  shall  be  elected  by  the  electors  of  the  respective  counties 
or  appointed  by  the  boardB  of  supervlBora,  or  other  county  authorities,  as 
the  legislature  shall  direct  All  city,  town  and  village  officers,  whose  elec- 
tion mr  appointment  is  not  provided  for  by  this  constitution,  iball  be  elected 
by  the  electors  of  such  dtles,  towns  and  villages,  or  of  some  division  there- 
of, or  appointed  by  such  authorities  thereof,  as  the  legislature  shall  desig- 
nate for  that  purpose.  All  other  officers,  whose  election  or  appointment  is. 
not  provided  for  by  this  constltntlon,  and  all  offlcera,  whose  ofitces  may  here* 
after  be  created  by  law,  shall  be  elected  by  the  people,  or  appohited,  as  the 
legislature  may  direct" 

The  ofHce  of  assessor  is  not  mentioned  in  this  section,  nor  are  the 
functions  of  any  local  officer  defined  therein.  While  this  section 
expressly  secures  to  the  localities  the  selection  of  their  local  officers, 
it  does  not  in  express  terms  protect  the  functions  of  such  officers 
from  legislative  or  state  interference.  But  the  appellant's  counsel  in- 
sist, and,  no  doubt,  rightly,  that  we  may  read  into  the  constitution, 
by  implication  from  the  history  of  the  state  at  or  prior  to  the  time  of 
the  adoption  of  the  constitution,  that  the  assessment  of  property  for 
the  purpose  of  taxation  is  a  local  function.  So  far. I  may  agree  with 
them,  and  find  ample  authority  in  the  decisions  of  the  courts  for  so 
doing.  But  when  they  insist  that  under  the  implied  provisions  of 
the  constitution  such  assessment  is  exclusively  a  local  function,  in 
the  sense  that  the  state  cannot  interfere  with  it,  or  confer  upon  offi- 
cers ai^Knnted  by  state  authority  the  function  of  valuing  tangible 
property  in  the  streets  constituting  part  of  a  special  franchise,  not- 
withstanding such  property  has  heretofore  been  assessed  by  local 
assessors,  I  find  myself  unable  to  yield  my  assent.  While  an  act  of 
the  legislature  must  stand  the  test  as  to  whether  its  provisions  are 
counter  to  the  clearly  implied  as  well  as  to  the  express  provisions -of 
the  constitution,  yet  I  cannot  conceive  it  to  be  the  duty  of  the  court 
to  aid  in  reading  into  the  fundamental  law  matters  of  doubtful  or  un- 
certain implication,  in  order  thereby  to  efSect  the  condemnation  of 
an  otherwise  valid  act. 

In  considering  this  question,  some  elementary  principles  may  first 
be  alluded  to.  The  legislative  power  is  absolute  and  unlimited,  ex- 
cept as  restrained  by  the  state  or  federal  constitutions.  Bank  v. 
Brown,  26  N.  Y.  467;  People  v.  Flagg,  46  N.  Y.  401;  Lawton  v. 
Steele,  119  N.  Y.  232,  23  N.  E.  878,  7  L.  R.  A,  134,  16  Am.  St. 
Rep.  813;  Chicago,  B.  &  Q.  R.  Co.  v.  Otoe  Co.,  16  Wall.  667,  21 
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L.  Ed.  375.  The  power  to  tax  is  inherent  in  government,  and  is  a 
legislative  power,  Umited  only  by  constitutional  provisions.  Town  of 
Guilford  v.  Board  of  Sup'rs  of  Chenango  Co.,  13  N.  Y.  143 ;  Clarke 
V.  City  of  Rochester,  24  Barb.  446.  The  security  for  the  abuse  of  this 
power  is  to  be  found  in  the  responsibility  of  the  members  of  the  legis- 
lature to  their  constituents,  and  not  in  the  courts.  People  v.  Mayor, 
etc.,  of  City  of  Brooklyn,  4  N.  Y..  426,  55  Am.  Dec.  266.  Cities, 
counties,  and  towns  are  but  the  instrumentalities  for  the  convenient 
administration  of  local  government.  Upon  them,  subject  to  consti- 
tutional limitations,  the  legislature  may  confer  the  power  to  tax  to 
the  extent  necessary  to  good  government;  and  the  imposition  of  a 
tax  by  cities,  counties,  or  towns  for  their  support  is  as  much  an  exer- 
cise of  the  taxing  power  of  t^ie  state  as  a  tax  imposed  directly  by  the 
state.  25  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  80.  The  power  to  as- 
sess is  but  an  incident  of  the  power  to  tax.  The  function  of  assess- 
ing for  the  purpose  of  taxation  is  a  governmental  agency  for  the 
proper  division  of  the  burdens  of  taxation,  and  is  but  one  of  the  ele- 
ments  in  rendering  the  power  of  taxation  effective. 

In  Town  of  Guilford  v.  Board  of  Sup'rs  of  Chenango  Co.,  supra, 

was  said: 

"Our  state  goTemment  Is  an  Independent  exlBtoace,  repreeentiDg  the  sov- 
ereignty of  the  people.  The  power  of  the  legislature  1b  the  power  of  that 
■overelgnty,  and  Is  supreme  In  all  respects,  and  nnllmlted  In  all  mattem 
pertaining  to  legitimate  legislation,  except  In  those  Instances  where  the  people 
have.  In  their  fundamental  law,  limited  or  restricted  It.  Taxation  Is  Indis- 
patably  a  legislative  power.  The  constitution  of  this  state  will  be  searched 
In  vain  for  any  clause  which  contains  any  restriction  or  limitation  <hi  the 
taxing  power  of  the  legislature." 

If  the  legislature  possesses  such  power  with  respect  to  taxation,  I 
can  see  no  reason  why,  with  respect  to  a  function  which  is  but  a  part 
of  the  governmental  machinery  in  carrying  into  effect  the  laws  relating 
to  taxation,  the  legislature  may  not  lawfully  provide,  as  has  been  done 
by  the  amendment,  in  question,  that  the  state  board  of  tax  commission- 
ers may  value  the  tangible  property  in  the  streets  as  a  pOTtion  of  the 
special  franchises  made  taxable  by  the  amendment.  The  state  has  a 
direct  interest  in  local  assessments,  for  upon  these  assessments  state 
as  well  as  local  taxes  are  paid.  It  has  an  indirect  interest  in  them,  so 
far  as  they  are  made  the  basts  of  local  taxation,  because  of  its  regard 
for  the  efficiency  of  local  government,  and  for  the  well-bein^  of  all  the 
municipalities  which  go  to  make  up  the  state.  At  the  time  of  the 
adoption  of  the  earlier  constitutions,  when  it  is  claimed  that  the  princi- 
ple of  local  assessments  became  a  part  of  our  governmental  system, 
there  was  not  a  railroad  track,  a  telegraph  line,  a  gas  main,  or  an 
electrical  subway  in  existence.  The  right  to  assess  and  tax  these  vari- 
ous kinds  of  property  in  the  streets  has  from  time  to  time,  and  mostly 
in  comparatively  recent  years,  been  conferred  upon  the  local  authori- 
ties by  the  legi^ature.  If  the  legislature  can  increase  the.  powers  and 
functions  of  the  assessors,  as  it  has  done  repeatedly,  why  may  it  not 
take  from  these  powers  and  functions,  at  least  to  the  extent  of  that 
which  it  has  given  ?  If  this  tangible  property  in  the  streets  had  always 
been  taxable,  there  would  be  more  force  in  the  contention  that  the 
local  assessors  had  a  constitutional  right  to  value  it  for  taxation ;  but 
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dw  rig^  to  assess  it  at  all  has  been  given  since  the  adoption  of  the 
earlier  constitutions,  and  this  right  is  all  that  has  been  withdrawn 
by  the  act  in  question.  The  constitution  has  not  stood  in  the  way  of 
the  withdrawal  by  the  state  of  various  functions  from  many  local 
ofikxrs  other  than  assesscKS,  and  conferring  such  functions  upon 
officers  appCMnted  by  antral  or  state  authority.  This  principle  has 
been  sanctioned  by  the  court  of  appeals  in  many  cases.  It  was  done 
as  to  police  cheers  in  People  v.  Draper,  15  N.  Y.  532,  and  People  v. 
Shepard,  36  N.  Y.  285 ;  as  to  firemen  in  People  v.  Pinckney,  32  N.  Y. 
377;  as  to  commissioners  of  excise  in  Board  v.  Barrie,  34  N.  Y.  657; 
as  to  health  officers  in  Board  v.  Heister,  37  N.  Y.  661 ;  as  to  officers 
having  supervision  of  street  improvements  in  Astor  v.  Mayor,  etc.,  62 
X.  Y.  $67;  as  to  commissioners  of  highways  in  Pec^le  v.  McDonald, 
69  X.  Y.  362 ;  and  as  to  boards  of  supervisors  in  the  erection  of  public 
buildings  in  People  v.  Board  of  Sup'rs  of  Oneida  Co.,  170  N.  Y.  105, 
52  N.  £.  1092.  But  it  is  said  that  the  decisions  in  these  cases  and  in 
•jthers  of  analogous  character,  were  justified  in  the  exercise  of  the 
Dolice  power  of  the  state,  and  not  otherwise.  The  court,  however, 
failed  to  put  its  decision  in  most  of  these  cases  on  that  erotmd,  nor  did 
it  give  tlat  question  any  prominence  in  any  of  them.  Other  sufficient 
reasons  were  found  for  the  conclusions  reached. 

While  it  is  entirely  correct  to  say  that  the  state  has  a  great  interest 
in  maintaining  good  order  tlux)ugh  an  efficient  police  force,  in  the  pro- 
tection of  property  and  lives  by  well-conducted  fire  departments,  in 
promoting  the  public  health,  in  the  regulati(Mi  of  the  liquor  traffic,  in 
the  maintenance  of  good  roads,  and  in  other  public  improvements,  yet 
none  of  these  matters  are  of  greater  concern  to  the  state  than  the 
power  to  exist,  which  depends  upon  the  right  in  the  legislature  to  levy 
taxes,  and,  as  incidental  thereto,  to  have  some  power  concerning  as- 
sessments for  that  purpose.  The  cases  which  are  cited  to  support  a 
contrary  doctrine  are  cases  where  the  legislature  attempted  to  abolish 
local  offices  in  the  face  of  the  express  terms  of  the  constitution,  and 
ccmfer  the  functions  of  such  offices  upon  officers  of  state  selection. 
The  case  of  People  v.  Raymond,  37  N.  Y.  428,  is  one  of  these  cases. 
The  appellant  relies  largely  upon  that  case  for  its  contention  that  the 
assessment  of  prc^rty  for  the  purpose  of  taxation  is  exclusively  a  local 
function.  That  was  an  action  to  determine  the  title  of  the  defendant 
to  the  office  of  commissioner  of  taxes  and  assessments  of  the  city  and 
county  of  New  York,  and  the  only  question  in  the  case  was  as  to  wheth- 
er or  not  an  act  of  the  le^slature  imder  which  the  defendant  was  ap- 
ptmited  to  that  office  by  the  governor  and  senate  violated  the  home  ride 
(Mwisions  of  the  ccKistituticm ;  and  it  was  held  that  it  did,  and  that  the 
l^slature  could  not  create  a  new  office,  and  vest  the  appointment  in 
a  central  or  state  authority,  when  the  duties  of  the  office  were  those  of  a 
former  county  or  city  officer,  made  elective  by  the  constitution.  While 
it  was  said  in  that  case  that  "there  is  no  question  but  that  the  office  in 
question  is  exclusively  a  city  office,"  it  was  not  there  decided — nor  could 
it  have  been,  for  the  question  was  not  before  the  court — that  the  furit- 
tion  of  assessing  prc^rty  for  the  ptupose  of  taxation  was  exclusively  a 
local  function.  The  case  is  therefore  not  an  authority  for  that  proposi- 
tion, nor  do  I  know  of  any  case  that  is.   I  think  the  question  is  an 
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Open  one,  and  must  be  decided  in  this  case  as  a  new  proposition. 
That  the  Raymond  Case  is  not  conclusive  on  this  <^ue8tion,  it  seems  to 
me,  is  clearly  indicated  by  the  court  of  appeals  in  the  later  case  <A 
Astor  V.  Mayor,  etc.,  supra,  where  it  was  held  that  a  law  that  took 
from  local  officers,  and  conferred  upon  the  commissioners  of  Central 
Park,  who  were  officers  appcnnted  by  the  legislature,  the  exclusive  care, 
management,  and  control,  for  the  purpose  of  regulating,  grading,  and 
improving  certain  streets  in  the  city  of  New  York,  was  not  unconsti- 
tutional, and  where  it  was  stated  in  the  opinion  of  the  court  that: 

"It  would  l>e  carrying  the  doctrtae  of  noninterference  with  local  offlcen 
far  beyond  any  reported  case  to  hold  that  In  no  case  whatever  conid  any 
of  the  powers  exlstlnc  in  a  local  officer  at  the  time  of  tbe  ad<^oii  ot  th» 
coDBtltnthm  be  taken  awajr  without  violating  the  provlilon  cited." 

The  intangible  property  constituting  a  part  of  these  special  franchises 
is  made  taxable  by  the  amendment  in  question  for  the  first  time.  It 
is  of  very  large  value.  It  is  so  closely  related  to,  and  so  inseparably 
connected  with,  the  tangible  property  in  the  streets  constituting  a  part 
of  the  special  franchises,  that  it  would  be  very  difficult,  if  not  imprac- 
ticable, to  value  the  intangible  separate  and  distinct  from  the  tangible 
property.  People  v.  O'Brien,  iii  N.  Y.  i,  i8  N.  E.  692,  2  L.  R-  A. 
255,  7  Am.  St.  Rep.  684.  The  state  board  has  not  so  valued  it  in  this 
case,  and  this  court  has  held  in  an  unreported  case  that  a  provision  in 
a  writ  of  certiorari  requiring  that  board  to  state  the  values  upon  the 
tangible  and  intangible  property  separately  was  not  justified  under  the 
law.  Nor  is  it  practicable  for  special  franchises,  in  many  instances,  to 
be  valued  by  local  assessors,  without  extending  their  functions  and 
jurisdiction  beyond  their  tax  districts,  for  the  reason  that  such  fran- 
chises frequently  cover  property  extending  into  several  tax  districts, 
and  the  property  in  one  district  would  have  little  value  when  discon- 
nected from  the  property  in  the  other  districts,  but  would  have  great 
value  when  taken  as  a  part  of  the  whole.  It  is  also  a  kind  of  property 
requiring  expert  knowledge  on  the  part  of  those  who  are  to  value  it^ 
and  knowledge  which  few  local  assessors  possess.  To  hold  that  the 
legislature  cannot  commit  to  a  state  authority  the  duty  of  valuing  for 
the  purpose  of  taxation  tangible  property  in  the  streets,  to  the  extent 
permitted  by  the  amendment  in  question,  and  under  the  circumstances 
existing  here,  requires,  in  my  opinion,  altogether  too  strict  and 
illiberal  a  construction  of  the  constitution,  f  think  the  legislature ' 
had  the  right  not  only  to  subject  the  large  amount  of  intangible  prop- 
erty existing  as  a  part  of  these  special  franchises  to  the  taxing  power 
of  the  state,  but  also  to  provide,  as  it  did,  in  view  of  the  changed  con- 
ditions, arising  from  the  advancement  and  progress  of  our  people,  from 
those  which  formerly  existed,  for  the  assessment  of  this  intangible 
and  tangible  property  together  by  state  officers,  and  that  in  so  doing 
it  has  still  left  to  the  localities  as  large  a  measure  of  home  rule  as 
they  enjoyed  in  this  respect  when  the  local  function  of  assessing  prop- 
erty for  taxation  became  a  part  of  our  system. 

So  far  reference  has  been  had  to  the  validity  of  the  amendment 
under  the  state  constitution.  With  reference  to  its  validity  under  the 
federal  constitution,  and  to  all  the  other  questions  discussed  by  the 
learned  referee  in  the  various  opinions  written  by  him,  I  agree  with  his 
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reasoning,  and  also  with  Hs  conclusion  and  that  of  the  special  term 
that  the  amendment  is  a  valid  exercise  of  legislative  power. 
I  think  the  order  should  be  affirmed,  with  costs. 


(79  App.  Div.  214.) 

LKB  T.  TOWN  OF  BERNE. 
(Soprone  Ooort;  Appellate  DItIbIod,  TUrd  Department  January  1^  190S.) 

L  TOWHS— HiGHWATS— DeFECTITB  BRIDOB— HtOHWAT  COUUIBBIONEK— NXOU- 

GBrCCB — EVTDBNCB. 

In  an  action  for  Injuries  caused  by  the  glTlng  way  of  a  bridge,  tn 
wbich  It  was  claimed  tliat  the  highway  commissioner  of  defendant  town 
was  negligent  In  not  sooner  r&pnh-lng  the  bridge  after  an  abutment  bad 
been  washed  away  by  flood,  it  appeared  that  the  commissioner  found 
the  abutment  gone  on  the  27th  of  September;  that  he  then  put  up  some 
rails  across  the  end  of  the  bridge  to  prerent  travel,  and  on  the  next 
day  notified  the  supervisors  of  the  town  ot  its  condition.  The  town 
board  assembled  Hre  days  later,  aathorlsed  the  repairs,  and  four  days 
after  such  authoi*lz:itlon  the  repairs  were  made.  Plaintiff  was  Injured 
two  days  prior  to  the  time  the  bridge  was  repaired.  Twenty  other 
bridges  were  Injured  by  the  same  flood,  and  were  r^MHrted  tor  repair 
as  Impassable  at  the  same  time  with  the  bridge  In  question.  i&sMt  ttiat 
the  highway  commissioner  was  guilty  of  no  negligence. 
%.  Bame— Defenses— Lack  of  Funds. 

Under  Laws  18S1.  c.  700,  making  towns  and  not  the  commissioners 
of  bigtaways  liable  for  injuries  caused  by  defective  roads  or  brtdgee, 
the  tact  that  the  highway  commissioner  is  without  funds  to  make  needed 
repairs  to  a  bridge  is  a  defense  to  an  action  against  the  town  for  In- 
juries caused  by  tbe  giving  way  of  a  defective  bridge. 

Appeal  from  trial  term. 

Action  by  Darwin  Lee  against  the  town  of  Berne.  From  a  judg^ 
ment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  KELLOGG,  and 
CHASE,  JJ. 

John  D.  White  and  Lewis  E.  Carr,  for  appellant. 
Bailey  &  Dugan  and  John  H.  Dugan,  for  respondent 

PARKER,  P.  J.  Upon  the  trial  of  this  action  the  plaintiff  claimed 
that  the  highway  commissioner  of  the  defendant  was  negli^nt  in  three 
different  particulars,  and  evidence  was  given  which  he  claimed  tended 
to  establish  each.  The  first  one  was  that  the  abutment  of  the  bridge 
at  its  west  end  had  been  out  of  plumb  since  the  spring  of  1899,  and  was 
gradually  leaning  more  and  more  towards  the  center  of  the  stream, 
and  that  reasonable  care  and  attention  on  the  commissioner's  part 
would  have  discovered  and  repaired  it  before  the  flood  of  September 
27th,  and  that,  had  it  been  so  repaired,  the  abutment  would  not  have 
been  affected  by  such  flood.  This  question  was  properly  left  to  the 
jury,  but,  if  their  verdict  was  to  rest  upon  that  claim  alone,  I  am  of  the 
opinion  that  it  should  not  be  sustained.  The  clear  weight  of  evidence 
is  against  such  claim. 

The  next  particular  was  that  after  the  commissioner  discovered  on 
September  27th  that  the  west  abutment  was  washed  out,  and  that  the 
bridge  at  that  end  was  sustained  merely  by  the  hold  which  the  stringers 
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had  upon  the  earth  on  which  the^  caught,  he  did  not  properly  and 
safely  guard  against  the  public's  using  it  in  ignorance  of  its  unsafe  con- 
dition. Although  there  is  no  claim  in  the  complaint  that  the  negli- 
gence which  caused  the  injury  was  an  omission  to  erect  barriers  suf- 
ficient to  guard  the  public,  after  the  bridge  had  been  condemned,  from 
using  the  same,  yet  both  parties  seem  to  have  consented  to  that  ques- 
tion being  litigated,  and  it  may  fairly  be  considered  as  one  of  the  issues 
tendered  by  the  plaintiff,  and  one  which  it  was  proper  to  submit  to  the 
jury.  An  exception  was  taken  by  the  defendant  to  two  of  the  propo- 
sitions charged  by  the  court  upon  that  subject ;  but  I  do  not  examine 
them,  because  I  am  of  the  opinion  that  the  third  claim  of  negligence 
made  by  the  plaintiff,  and  which  the  cqurt  submitted  to  the  jury,  was 
not  supported  by  evidence  sufficient  to  warrant  such  submission. 

On  September  25th  and  26th  there  was  a  heavy  rain,  which  caused  a 
flood  in  the  creek  over  which  the  bridge  passed.  The  flood  caused  the 
west  abutment  to  fall  into  the  creek.  That  end  of  the  bridge,  however, 
did  not  fall ;  it  was  supported  by  some  earth  or  stones,  upon  which  the 
stringers  had  caught,  but  such  hold  was  not  sufficient  to  support  a  load 
such  as  the  plaintiff  was  carrying.  On  October  4th,  when  he  drove 
onto  it  at  the  west  end,  it  fell,  and  caused  the  injury  of  which  he  com- 
plains. When  the  plaintiff  drove  onto  the  bridge  it  was  apparently  in 
good  order,  but,  in  fact,  the  stone  wall  that  composed  the  abutment 
was  gone,  and  it  was  held  up  by  a  trifling  and  insufficient  support.  On 
the  27th  of  September,  the  commissioner  ^cammed  many  bridges  in 
his  district,  and  discovered  some  20  which  were  in  need  of  repair.  He 
examined  the  one  in  question  on  that  day,  and  found  the  hutment 
gone.  The  overseer  of  that  distriqt  had  put  up  some  rails  across  the 
road  at  that  end  of  the  bridge,  as  a  warning  or  barrier  against  travel- 
ing upon  it ;  and  the  commissioner,  on  the  next  day,  notified  the  super- 
visor of  the  town  of  the  condition  of  it  and  other  bridges,  and  asked 
him  to  call  the  town  board  together  to  grant  permission  to  repair  all 
of  such  bridges,  under  the  emergency  provisions  of  the  statute.  The 
town  board  assembled,  in  pursuance  of  such  a  call,  on  October  2d,  and 
authorized  the  commissioner  to  make  the  repairs  made  necessary  by 
the  storm,  and  on  the  6th  of  October  the  abutment  was  rebuilt  and  the 
bridge  made  safe.  The  commissioner  does  not  testify  that  he  had  no 
money  with  which  to  repair  this  bridge  immediately  after  he  discovered 
that  it  was  down.  He  offered  to  do  so,  but  the  evidence  was  excluded 
on  the  ground  that  no  such  defense  had  been  pleaded.  Concede  that 
such  evidence  was  properly  excluded,  yet  it  does  appear  without  ob- 
jection that  he  had  20  bridges  to  repair  after  that  storm ;  that  he  con- 
demned this  bridge  as  impassable,  and  took  some  measures  to  shut  it 
off  from  public  travel;  that  he  at  once  applied  to  the  proper  authority 
for  leave  to  repair  them  all ;  that  such  permission  was  given  him  as 
soon  as  the  board  could  reasonably  be  called  together ;  and  that  as 
soon  as  such  permission  was  given  him  he  at  once  made  the  needed 
repairs. 

Now,  in  the  face  of  such  facts,  it  cannot  be  said  that  he  was  negli- 
gent in  not  sooner  rebuilding  that  abutment.  He  at  once  took  the 
only  steps  that  diligence  required  him  to  take,  provided  that  he  did  not 
have  sufficient  funds;  and  it  is  not  to  be  presumed  that  he  did  have 
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enough,  and  that  his  calling  upon  the  town  board  for  assistance  was 
an  idle  ceremony.  In  the  absence  of  any  proof  as  to  why  a  commis- 
sioner has  not  made  the  needed  repairs  it  will  not  be  presumed  that 
he  could  not  have  done  so ;  but  when  it  a^^ears  that  he  at  once  ap- 
plied to  the  town  board  for  aid,  and  as  soon  as  permission  was  given 
him  did  at  once  repair,  it  cannot  be  held  that  he  was  nevertheless 
negligent  because  peradventure  he  may  have  had  sufficient  funds  and 
could  have  proceeded  without  its  aid.  A  presumption  that  he  had 
funds  is  repelled  by  the  fact  that  he  took  measures  to  acquire  them. 
And  so,  notwithstanding  the  fact  that  it  was  not  pleaded,  the  evidence 
received  without  objection  establishes  a  complete  defense  against  the 
claim  that  he  should  have  repaired  the  bridge  between  the  27th  of 
September  and  the  4th  of  October.  It  may  be  that  negligence  should 
be  predicated  against  him  for  not  sufficiently  protecting  the  public 
against  the  use  of  the  bridge  after  it  was  condemned  as  an  unsafe  one. 
But  I  am  very  clear  that  he  should  not  have  been  charged  with  negli- 
gence for  not  having  sooner  repaired  it  after  the  abutment  was  washed 
away ;  yet,  at  the  reqUest  of  the  plaintiff,  the  trial  court  charged  the 
jury  as  follows : 

"PlalntifPa  coansel  reqaested  the  court  to  charge  that  It  was  the  duty 
of  the  commlBsioner  of  blgbways  to  nse  due  dlU^nce,  and  that  It  Is  for  the 
jorj  to  say  whether  that  diligence  was  observed  when  the  notice  was  giTen 
and  knowledge  obtained  eight  days  before  the  accident  with  no  effort  to 
nsftdr,   (Charged.  Defendant  excepted.)" 

Here  was  a  dear  instruction  that  they  might  find  the  commissioner 
negligent  for  his  delay  of  eight  days  in  rebuilding  the  abutment.  That 
delay  occurred  entirely  under  the  circumstances  above  stated,  and 
showd  not,  therefore,  warrant  any  such  conclusion.  We  cannot  say 
but  that  the  jury  based  their  verdict  upon  this  ground,  and  hence  the 
exception  which  the  defendant  then  took  to  such  charge  was  well 
taken,  and  points  to  an  error  for  which  a  new  trial  must  be  granted. 
The  respondent's  claim  that,  since  the  statute  allowing  the  action  to 
be  brought  against  the  town,  the  fact  that  the  commissioner  was  with- 
out funds  to  make  the  needed  repair  is  no  defense,  is  not  the  law.  The 
Qapper  Case,  131  N.  Y.  382,  30  N.  E.  240,  is  a  sufficient  authority 
against  such  contention. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
costs  to  the  appellant  to  abide  the  event 


(79  App.  Dlv.  447.) 

SHAVER  V.  PRATT. 
(Snpreme  Court,  Appellate  Division,  Fourth  Department.   January  27,  1S03.) 

!•  STATtrTE  or  LtjIITATIOSS— DlBTITTCT  CoifTKACTP— FINDIHO8. 

Findlogs  that  on  or  about  January  1,  18U0,  defendant  employed  plain- 
tiff to  receive.  Inspect,  and  pay  for  a  quantity  of  spars,  which  were  to 
be  delivered  by  various  persons,  plaintiff  to  receive  a  certain  amount 
per  spar  therefor,  and  that  he  performed  services  thereunder;  that  about 
February  8,  1890.  defendant  employed  plaintiff  to  inspect  and  pay  for 
a  quantity  of  pulp,  to  be  delivered  by  various  pasons,  no  price  being 
agraed  on  as  corapeuHition,  and  that  plaintiff  performed  services  there- 
under; that  between  April  2,  1890,  and  March  28,  1892,  plaintiff  per- 
formed trices  for  defendant  In  InspectiDc  traverse  polea,*  wtttumt  any 
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Bpeclal  agreement  or  request  therefor,  but  of  a  certain  raloe;  asd  tbat 
between  January  9,  1800,  and  July  19,  1893,  plaintiff  paid  oat  on  account 
of  the  spars,  pnlp,  and  traverse  poles  a  certain  amonnt  more  tiian  ad- 
Tanced  to  blm  by  defendant  tha«for, — show  not  a  single  caose  of  ac- 
tion, but  foar,  as  regards  the  statute  of  Uinitattona, 
8.  Samr. 

Under  a  contract  to  Inspect  a  quantity  of  pulp  to  be  dpUverM  by  va- 
rious persons,  no  price  being  agreed  on  as  compensation,  the  Tarloua 
Items  of  serrlcea  constitute  a  single  cause  of  action,  and  not  distinct 
causes,  at  r^ards  the  statute  vt  llmltatJont. 
8.  Patmkktb— Afplicatios. 

Where  plaintiff  had  several  claims  against  defendant  some  of  them 
barred  by  limitation,  a  payment  by  defendant  of  plaintiff's  order,  con- 
taining direction  to  "charge  same  to  my  account,"  will  not  be  consid- 
ered a  payment  on  the  barred  claims.  In  the  absence  of  evidence  as  to 
how  It  was  charged  or  credited. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  N.  Shafer  against  Cliarles  W.  Pratt.  From  a  judg- 
ment for  plaintiff  on  report  of  a  referee,  defendant  appeals.  Reversed. 

Argued  before  ADAMS,  P.  J.,  and  SPRING,  WILLIAMS,  HIS- 
COCK,  and  NASH,  JJ. 

Benjamin  A.  Capron,  for  appellant. 
Henry  \V.  Bentley,  for  respondent. 

HISCOCK,  J.  This  action  was  brought  to  recover,  wth  Interest,  a 
balance  of  $587.37,  claimed  to  be  due  from  defendant  to  plaintiff  for 
services  performed  and  moneys  expended  by  the  latter  for  the  former. 
The  balance  was  made  up  of  many  different  items,  extending  from 
January  9,  1890,  to  and  induding  November  7,  1893.  The  action  was 
commenced  November  6,  1899. 

The  only  questions  upon  this  appeal  arise  upon  the  defense  of  the 
statute  of  limitations  interposed  by  defendant.  The  learned  referee 
reached  the  conclusion  that  all  of  the  services  and  expenditures  were 
rendered  and  made  under  a  continuous  employment  by  defendant  of 
plaintiff,  and  constituted  but  a  single  entire  cause  of  action,  and  that, 
the  last  item  having  accrued  within  six  years  of  the  date  when  the 
action  was  commenced,  none  of  the  claim  was  barred  by  the  limitation 
of  time.  We  think  that  he  so  erred  in  this  conclusion  as  to  call  for  a 
reversal  of  the  judgement  appealed  from.  We  think,  upon  the  view  of 
the  evidence  adopted  by  the  referee  and  upon  his  findings  of  fact 
based  thereon,  that  plaintiff's  claim  against  defendant  consisted  of  four 
distinct  and  separate  causes  of  action ;  and  that  three  of  these,  upon 
the  theory  most  favorable  to  plaintiff,  became  complete  and  enforce- 
able more  than  six  years  before  this  action  was  commenced,  and  at  the 
time  of  its  commencement  were  barred  by  the  statute  of  limitations. 

The  services  and  expenditures  constituting  plaintiff's  claim  were 
performed  and  made  by  him  in  measuring  and  overseeing  the  delivery 
of,  and  in  paying  for,  timber,  consisting  of  spars,  dock  sticks,  traverse 
poles,  and  pulp  wood,  sold  by  various  parties  to  defendant,  and  deliv- 
ered upon  the  bank  of  the  canal  in  Lewis  county.  The  referee  has 
found  that  "on  or  about  the  ist  day  of  January,  1890,  the  defendant 
employed  the  plaintiff  to  receive,  measure,  and  inspect  and  pay  for, 
either  in  money  or  by  orders  drawn  upon  the  defendant,  and  to  keep 
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z,n  account  of  and  to  make  reports  from  time  to  time  to  the  defendant, 
and  to  attend  to  a  shipment  of  a  quantity  of  spars  and  dock  sticks 
which  were  to  be  delivered  by  various  persons,"  at  a  certain  compen- 
sation per  stick,  and  that  no  term  of  service  was  mentioned  or  agreed 
upon,  and  no  time  of  payment  or  settlement  was  agreed  upon  by  the 
parties,  and  that  between  January  9,  1890,  and  April  21,  1893,  plaintiff 
received  and  inspected  for  the  defendant  a  certain  specified  quantity  of 
sticks  and  spars,  for  which  his  services,  under  the  agreement  men- 
tioned, were  of  the  value  of  $353>9i.  Said  referee  further  finds  that 
"afterwards,  and  about  February  8,  1890,  the  defendant  employed  the 
plaintiff  to  inspect  and  measure  and  to  pay  for,  either  in  money  or  or- 
ders to  be  drawn  upon  the  defendant,  a  quantity  of  pulp  wood,  which 
was  to  be  delivered  to  the  defendant  by  various  persons,"  and  that 
"no  time  was  specified  that  such  employment  should  continue,  no  price 
was  agreed  upon  for  the  services  of  the  plaintiff  in  connection  with 
the  pulp  wood,  and  no  time  was  agreed  upon  for  the  payment  to  the 
plaintiff  for  his  services  in  connection  with  the  pulp  wood,  nor  was  any 
time  fixed  for  the  settlement  or  adjustment  of  the  amount  payable  to 
the  plaintiff  on  account  of  bis  services  in  the  matter."  And,  further, 
that  between  and  including  February  8,  i8go,  and  November  7,  18^3, 
the  plaintiff  performed  services  described  in  said  last  contract  which 
were  of  the  value  of  $134.  Said  referee  further  finds  that  between 
April  2,  1890,  and  March  28,  1892,  the  plaintiff  performed  certain  serv- 
ices for  defendant  in  the  way  of  inspecting  and  measuring  traverse 
poles ;  that  "no  evidence  was  given  of  any  special  agreement  or  request 
to  perform  the,  services  in  respect  to  said  traverse  poles,  and  no  price 
had  been  agreed  upon  by  the  parties  for  such  services,  but  the  same 
were  reasonably  worth  $7.50."  Lastly,  it  is  found  that  between  Jan- 
uary 9,  1890,  and  July  19,  1893,  "the*  plaintiff  paid  out  to  various  per- 
sons, on  account  of  the  spars  and  dock  sticks,  pulp  wood  and  traverse 
poles  received  and  inspected  by  him  for  the  defendant,"  the  sum  of 
$47.28  more  than  was  advanced  to  him  by  the  defendant  for  that  pur- 
pose. 

These  sums  make  up  the  entire  amount  or  balance  claimed  by  plain- 
tiff to  be  due  to  him  frc»n  defendant.  We  think  it  is  dear  that  the 
referee  has  found,  as  he  was  compelled  to  by  the  evidence,  four  com- 
plete, distinct  contracts,  express  or  implied,  between  plaintiff  and  de- 
fendant, and  which  it  is  unnecessary  to  recapitulate  after  the  foregoing 
statement  of  findings.  Each  contract  was  entire,  and  carried  certain 
obligations  by  each  party  to  the  other,  which  were  clearly  distinguish- 
able and  separate  from  the  obligations  of  the  other  three  contracts. 
We  do  not  think  that  this  entire  and  distinct  character  of  each  con- 
tract was  in  any  way  lost  or  impaired  by  the  fact  that  it  was  made  and 
being  carried  out,  to  a  large  extent,  concurrently  with  the  other  ones. 
The  services  which  the  plaintiff  was  to  perform  and  the  compensation 
which  he  was  to  receive  under  the  contract  for  receiving  and  inspecting 
spars  and  dock  sticks,  as  found  by  the  referee,  were  perfectly  well  de- 
fined, and  not  in  any  manner  induded  or  covered  by  the  other  con- 
tracts. The  implied  obligation  found  by  the  referee  on  the  part  of  the 
defendant  to  reimburse  plaintiff  for  the  excess  of  moneys  which  he  ad- 
vanced in  paying  for  lumber  was  not  in  any  degree  induded  ui  the 
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Other  contracts  for  receiving'  and  measuring  lumber.  The  same  thing 
may  be  said  with  reference  to  the  entirety  and  distinctness  of  the  obli- 
gations of  each  of  the  other  contracts. 

Starting  with  these  views  as  to  the  character  of  the  contracts,  it 
follows,  upon  the  view  most  favorable  to  plaintiff,  that  certainly,  at 
the  completion  of  all  the  work  covered  by  any  contract,  a  right  of  action 
existed  in  favor  of  plaintiff  to  recover  for  his  services  thereunder.  No 
time  having  been  fixed  for  the  termination  of  these  various  employ- 
ments of  plaintiff  by  defendant,  as  found  by  the  referee,  the  same  w^re 
so  far  terminated  as  to  entitle  plaintilf  to  his  compensation  when  all 
the  work  thereunder  ceased.  All  of  them  were  completed  more  than 
six  years  prior  to  November  6,  1893,  except  the  one  for  receiving  and 
inspecting  pulp  wood.  No  item  in  either  of  the  other  three  ccmtracts 
accrued  subsequent  to  July  19, 1893,  and,  therefore,  subject  to  the  con- 
sideration of  payment  hereafter  to  be  discussed,  said  three  claims  were 
all  barred  by  the  statute  of  limitations  when  the  action  was  com- 
menced. 

Under  the  employment  with  reference  to  the  pulp  wood,  plaintiff 
claims  that  he  performed  one  item  of  services  November  7,  1893,  and 
that  his  employment  was  so  far  continuous,  and  the  contract  so  far 
entire,  that  his  right  to  compensation  did  not  become  perfected  until 
after  the  rendition  of  the  last  item  of  services.  The  defendant  insists 
that  each  item  of  services  in  this  employment  constituted  an  entire, 
distinct  cause  of  action,  and  that,  therefore,  no  recovery  can  be  had 
except  for  the  one  item  upon  the  last  date.  The  question  whether 
various  items  for  services  constitute  a  single,  entire  cause  of  action, 
t  or  whether  they  are  respectively  different  and  distinct  claims,  is  not  al- 
ways free  from  difficulty.  Counts  must  bring  somewhat  to  their  aid 
in  its  solution  considerations  of  expediency,  of  reasonable  enforcement, 
of  usage,  and  of  what  may  be  supposed  to  have  been  the  intent  of  the 
parties.  Employing  these  aids,  we  think  that  neither  reason,  usage, 
nor  the  parties  required  or  contemplated,  under  the  employment  found 
by  the  referee,  that  the  plaintiff  should  be  entitled  to  receive  or  collect 
from  defendant  15  cents  every  time  he  inspected  and  measured  a  cord 
of  pulp  wood.  This  would  be  so  unreasonable  as  to  be  almost  abstird. 
We  think,  rather,  that  a  plain  and  reasonable  construction  of  the  con- 
tract is  that  plaintiff,  as  an  entire  undertaking,  was  employed  to  per- 
form services  with  reference  to  such  pulp  wood  as  might  be  delivered, 
.  and  for  which  when  the  job  was  completed  he  would  be  entitled  to  his 
compensation  in  a  single  payment.  There  is  nothing  burdensome 
about  this  interpretation  for  either  party.  If  there  seemed  danger  of 
prolongation  of  the  work  to  such  an  extent  as  would  be  undesirable  or 
inconvenient,  either  party  would  have  had  the  right  to  terminate  it 
and  make  a  settlement  with  the  other.  These  views  seem  to  be  entirely 
in  accordance  with  the  principles  laid  down  in  Smith  v.  Velie,  60 
N.  Y.  106;  Pursell  v.  Fry,  19  Hun,  595;  Dailey  v.  Devlin,  21  App. 
Div.  62,  47  N.  Y,  Supp.  296;  Denise  v.  Denise,  no  N.  Y.  567,  18 
N.  E.  368. 

Appellant,  as  sustaining  his  views,  has  called  to  our  attention  Davis 
V.  Gorton,  16  N.  Y.  255,  69  Am.  Dec.  694,  and  In  re  Gardner,  103 
N.  Y.  533,  9  N.  E.  306,  57  Am.  Rep.  7^   Each  of  these  cases  in- 
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volved  a  claim  for  services  performed  in  the  management  of  the  house- 
liold  of  the  deceased,  and  which  services  had  extended  over  several 
years.  It  is  a  matter  of  common  observation  and  knowledge  that  an 
employment  of  services  of  such  a  character,  extending  over  a  long 
time,  docs  not  ordinarily  contemplate  postponement  of  all  payment 
to  the  end  of  the  services,  but  that,  upon  the  contrary,  it  is  customary 
and  usual  to  make  payment  either  weekly  or  monthly.  In  the  first 
case  cited  the  juc^e  rendering  the  opinion  says :  "The  law  will  not,  I 
think,  intend,  in  respect  to  a  pennanent  and  continuous  employment, 
an  agreement  so  unusual  in  its  character,  and  so  little  conducive  to  the 
interests  of  either  party  to  it,  as  that  the  payment  of  any  compensation 
shall  be  postponed  until  the  termination  of  the  employment ;  and  this 
view  was  followed  and  adopted  in  the  Case  of  Gardner.  In  the  facts 
involved  the  two  cases  above  cited  are,  we  think,  clearly  distinguish- 
able from  the  one  at  bar,  and,  as  already  pointed  out,  it  would  be 
as  unreasonable  and  extraordinary  to  hold  that  in  this  case  it  was 
the  duty  of  plaintiff  to  collect  pay  for  each  cord  of  wood  measured 
as  it  would  have  been  fOTced  and  strained  to  have  held  in  the  cases 
cited  that  the  claimant  could  not,  if  he  chose,  collect  any  compensa- 
tion at  all  until  the  years  of  service  had  expired. 

While  plaintiiTs  claim,  as  above  found,  was  accruing,  and  at  frequent 
intervals  from  February  g,  1890,  to  October  8,  1891,  defendant  ad- 
vanced to  him  various  sums  of  money.  It  is  quite  apparent,  however, 
that  these  moneys  were  advanced  for  the  specific  purpose  of  paying 
fwrsons  who  delivered  wood,  and  that  they  cannot  be  regarded  as  pay- 
ments upon  the  various  items  of  plaintiff's  claim.  The  referee  lias  not 
found  in  favor  of  any  such  application,  and,  as  we  understand  it,  none 
of  such  a  character  is  claimed  upon  this  appeal. 

On  September  20.  1899,  plaintiff  drew  upon  defendant  an  order  for 
$24,  with  instructions  to  "charge  same  to  my  account."  As  found  by 
the  referee,  some  time  thereafter  this  order  was  accepted  by  the  de- 
fendant and  paid  by  him.  It  does  not  appear  more  definitely  than 
this  what  the  date  of  acceptance  was.  No  evidence  was  given  by  plain- 
tiff as  to  the  application  of  this  payment.  The  defendant,  speaking 
with  reference  to  it,  says:  "I  kept  a  book  of  account  of  Shafer. 
Haven't  it  with  me.  I  think  I  charged  the  order  to  Shafer."  It  ap- 
pears that  plaintiff  and  defendant  had  had  various  other  business  re- 
lations. It  does  not  appear  definitely  whether  they  had  been  closed  at 
the  time  of  this  payment  or  to  what  account  upon  his  books  with 
plaintiff  defendant  charged  tliis  order.  At  the  time  ol  its  payment 
all  of  the  claims  in  favor  of  plaintiff  involved  in  this  action  were,  as 
already  found,  outlawed,  except  one.  The  referee  has  refused  to  find 
that  this  was  such  a  payment  as  would  revive  said  claims.  We  think 
he  was  correct  in  this  holding,  there  being  no  such  evidence  as  was 
necessary  of  an  intent  upon  the  part  of  the  defendant  to  have  said 
payment  applied  to  the  claims  made  by  plaintiff  which  were  then  out- 
lawed, and  thereW  revive  them.  Burdick  v.  Hicks,  29  App.  Div.  20S» 
51  N.  Y.  Supp.  789;  Adams  v.  OHn,  140  N.  Y.  150,  35  N.  E.  448.  fn 
accordance  with  the  views  expressed,  we  think  the  judgment  appealed 
from  must  be  reversed,  and  a  new  trial  had,  with  costs  to  the  appe- 
lant to  abide  event. 
80K.Y.&— 8 
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Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event  upon  questions  of  law  only,  the  facts  having  been  ex- 
amined and  no  error  found  therein.  All  concur. 


(70  Ai>p.  DIv.  121.) 

LEEDS  T.  NEW  TOBK  TBU  COl 
(Supreme  Court,  Ax^ellate  DlvtaioD,  Second  Department  Jannazr  S8,  190B.) 

1.  TaLBPRONB  OOKPANT— ZfROUMHOI— PROXIUATB  CaCSB. 

Dtfeodant  telephone  company  maintained  a  wire  for  over  two  years 
across  a  public  street,  from  an  old  brick  cblmney  on  a  low  bnildlng  to 
anotber  bulldlns  at  a  considerable  elevation,  200  feet  distant  Dnrlng 
the  construction  of  a  building  the  vire  was  atnick  by  the  arm  of  a 
derrick  operated  hy  workmen  engaf^ed  on  the  building,  causing  the 
chimney  to  be  pulled  orer  Into  the  street,  a  part  of  which  struck  plain- 
tiff, a  pedestrian,  causing  the  Injuries  complained  of.  -Htid,  that  de- 
fendant's negligence  In  so  maintaining  the  wire  was  the  proximate  canse 
of  the  Injury. 

8.  FoRHBR  ApPBAb— Law  or  thk  Cask. 

Where,  on  an  ai^ieal  from  a  Judgment  dismissing  the  complaint  on 
the  pleadings  In  au  actkm  for  negligence.  It  was  bdd  that  defendanfa 
negligence  as  averred  was  the  proximate  cause  of  the  accident,  and  that 
the  facts  pleaded,  if  proved,  presented  an  lasae  for  the  Jnry.  &o  d^l- 
slon  constituted  the  law  of  the  case  on  a  snbaequent  appeal  from  a  Judg- 
ment In  favor  of  plaintiff  on  a  verdict  In  her  favor. 

8l  Tklrfhone  Company— NBoXiiuBiTCK—EriDBNCR. 

In  an  action  for  Injuries  sustained  through  defendant's  alleged  negli- 
gence In  maintalnlug  a  wire  attached  to  a  defective  chimney,  evidence 
of  the  defective  nature  of  the  mortar  In  tbe  chimney,  occasioned  by 
lapse  of  time  and  action  of  the  elemeute,  and  of  the  appearance  of  the 
brick  and  mortar  when  the  chimney  fell  to  tiie  street,  was  c(mipetent 
to  showing  the  actual  existing  conditions. 

4.  Baub — Photooraphs. 

Where  plaintiff  was  Injured  by  the  falling  of  a  chimney,  a  pbotograph 
of  the  building  taken  after  tbe  accident  waa  not  objectionable,  whare 
there  was  no  cbtlm  that  tbe  building  differed  In  appearance  at  tbe  time 
when  tbe  pbotograph  was  taken  from  that  wlilcb  It  presented  at  tbe 
time  of  the  accident 

6,  Relbasb— Aduibsibilitt  in  Evidencb. 

Where,  In  an  action  for  injuries  caused  by  the  acts  of  two  corpora- 
tlouB,  a  release  executed  by  plaintiff  to  one  of  them  expressly  reserved 
and  excepted  the  liability  of  the  other  therefrom,  and  such  release  was 
neither  under  seal,  nor  executed  by  the  corporation  purpwted  to  be 
released,  and  there  was  no  proof  of  delivery,  such  release  was  not  ad- 
missible In  an  action  against  the  excepted  corporation. 

&  Tblephone  Companv— Negligence— Instructions. 

In  an  action  for  Injuries  sustained  by  tbe  falling  of  a  chimney,  caused 
the  striking  of  a  wire  attached  thereto  by  a  derrick  on  a  building 
in  process  of  construction  under  tbe  wire,  an  Ins^ncUon  that  It  was 
not  the  duty  of  defendant,  tbe  owner  of  the  wire,  to  watch  for  ttw  sec- 
tion of  buildings  under  its  wires,  or  to  Inquire  as  to  the  Intended  height 
thereof,  was  properly  refused,  where  the  court  charged  In  response  to 
the  request  that  defendant's  duty  was  that  at  reasonable  care,  propor- 
tionate to  the  apparent  dangers  of  the  situation,  known,  or  which 
It  could  have  known  with  reasonable  care. 

Goodrlcli,  P.  J.,  dissenting. 

1 4.  See  Evidence,  voL  20,  Cent  Dig.  SI  160».  ISll. 
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^peal  fnxn  trial  term,  Queeni  county. 

Action  by  Florence  IvCeds  against  the  New  York  Telephone  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  de- 
nying a  motion  for  a  new  trial  on  the  minutes,  defendant  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

Engene  Lamb  Richards,  Jr.  (Arnold  W.  Sherman,  on  the  brief),  for 
appellant. 
Louis  Hicks,  for  respondent. 

HIRSCHBERG,  J.  The  case  was  heretofore  before  this  court,  on 
appeal  frCHn  a  judg^nt  dismissing  the  complaint  upon  the  pleadings. 
See  Leeds  Telephone  Co.,  64  App.  Div.  484,  72  N.  Y.  Supp.  250. 
In  the  opinion  then  delivered  for  a  reversal  of  the  judgment,  Mr.  Jus- 
tice Sewell,  after  an  elaborate  analysis  of  the  authorities,  reached  the 
OMicIusion  that  the  facts  stated  in  the  complaint,  if  duly  established  by 
evidence,  would  require  a  submission  to  the  jury  of  the  question  wheth- 
er the  accident  suffered  hy  the  plaintiff  was  attributable  to  the  de- 
fen<kuit*s  negligence,  as  the  proximate  cause.  The  defendant,  as  char- 
ged in  the  complaint,  and  as  now  established  by  the  evidence  and  the 
verdict  of  the  jury,  had  negligently  suspended  a  wire  across  one  of  the 
public  streets  of  the  city  ofNew  York  from  an  old  brick  chimney  on  a 
low  building  to  another  building  at  a  considerable  elevation,  nearly  200 
feet  distant.  More  than  two  years  intervened  between  the  stretching 
of  the  wire  and  the  happening  of  the  accident.  Meanwhile  a  building 
was  in  course  of  construction  beneath  the  wire,  and  on  the  day  of  the 
accident  it  had  been  so  far  completed  that  the  wire  was  within  appar- 
ent reach  of  the  processes  of  construction ;  and,  being  struck  by  the 
arm  of  a  derrick  operated  by  the  workmen  engaged  on  the  building, 
the  old  chimney  around  which  the  wire  was  fastened  was  pulled  over 
into  the  street,  and  upon  the  plaintiff.  There  was  no  inspection  of 
the  conditions  and  surroundings  by  the  defendant  during  the  mterval, 
and  no  attempt  made  to  avoid  such  danger  as  the  circumstances  ren- 
dered reasonably  apprehensible.  Assuming  the  establishment  of  the 
allegations  of  tke  complaint,  we  said  (page  487,  64  App.  Div.,  and 
page  25a,  72  N.  Y.  Supp.) : 

"These  allegations  anthorlzed  the  admission  of  evidence  to  establish  a 
nolnnoe  as  well  as  negligence.  They  are  broad  enongh  to  admit  evidence 
showing  the  height,  location,  and  age  of  the  chimney;  that  It  was  weakened 
by  age  and  decay;  and  other  facta  from  which  the  Jnry  might  have  found 
that  It  was  negligent  to  secure  or  maintain  the  wire  by  passing  it  aronnd  the 
chimney,  or  that  the  situation  created  and  maintained  by  the  defendant  ren- 
dered the  street  dangerous  for  passengers.  It  Is  contended  by  the  defendant 
that,  even  though  the  defendant  was  negHgent  In  securing  and  maintaining 
the  wire  by  paaaing  ft  aronnd  the  chimney,  sacta  n^Ugence  cannot  be  re- 
garded as  the  proximate  cause  of  the  accident,  In  that  the  allegation  in  the 
oomplaint  la  that  the  wire  was  struck  above  the  surface  of  the  street  by  the 
arm  of  the  derrick  operated  by  workmen  engaged  In  the  construction  of  a 
building  on  the  lot  opposite,  over  which  the  telephonic  wire  ran,  causing  the 
chimney  to  break,  and  the  brick  thereof  to  fall  and  to  strike  the  plalntlir. 
It  Is  tme  that  the  chimney  did  not  fall  from  the  mere  weight  of  the  wire, 
and  might  not  have  falleo  if  the  wire  had  not  been  struck  by  the  arm  of  the 
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derrick;  bat  this  fact  did  not,  ae  a  matter  of  law.  make  the  striking  of  the 
wire  the  proximate  cause  of  the  accident,  to  the  ecclaBlon  of  the  antecedent 
one,  without  which  no  occasion  would  have  arisen  for  the  Intervention  of  a 
new  agency.  The  company  was  bound  to  use  reasonable  care  in  the  main- 
tenance of  Its  line,  and  If  the  chimney  gave  way  because  It  was  weakei^ 
by  age  or  decay,  or  if,  because  of  Its  htight,  locatltKi,  manner  of  construction, 
or  any  other  defect,  It  was  not  reasonably  snfllcient.  It  matters  not  whether 
the  negligence  of  a  responsible  third  party,  or  lightning,  wind,  or  some  other 
natural  cause,  operated  to  produce  the  dlsaatroua  result  It  would  seem, 
therefore,  that  the  case  comes  fairly  within  the  rule  that  where  two  causes 
combine  to  produce  an  Injury,  both  of  which  are  In  their  nature  proximate.— 
one  being  culpable  negligence  of  the  defendant,  without  which  the  accident 
would  not  have  happened,  and  the  other  some  accident  for  wblch  nelthor 
party  Is  responsible,— the  defendant  Is  liable.  Sawyer  v.  Ofty  of  Amsterdam. 
20  Abb.  N.  C.  227;  Herrltt  t.  Fltzgibbons,  29  Hun,  (Oi;  Sheridan  v.  Rallronil 
Cb..  SO  N.  T.  89.  03  Am.  Dec.  400;  Ring  r.  City  of  Cohoes.  77  N.  T.  83.  33 
Am.  Rep.  574;  Cohen  v.  Hnyor.  etc.,  of  Oity  of  New  York,  118  Sf.  T.  21 
N.  E.  700,  4  L.  B.  A.  ifXi,  10  Am.  St  Rep.  5UG;  Phillips  v.  Ballioad  Co.,  127 
N.  y.  057,  27  N.  E.  07S." 

We  held  further  that  it  was  for  the  jury  to  say  whether  the  accident 
could  have  happened  but  for  the  negligence  of  the  defendant  in  run- 
ning and  maintaining  a  wire  across  the  street  at  a  low  elevation  over 
the  building  in  process  of  construction;  that  the  defendant  was  re- 
sponsible for  any  negligent  condition  existing  by  reason  of  its  passive 
acquiescence,  whether  such  acquiescence  followed  actual  knowledge 
of  danger,  or  resulted  from  a  negligent  failure  to  acquire  such  knowl- 
edge ;  and  that  the  fair  intendment  from  the  circumstances  alleged 
was — 

"That,  although  the  defendant  and  the  workmen  on  the  building  acted  Inde- 
pendently of  each  other,  the  striking  of  the  wire  by  the  arm  of  the  derrick 
was  not  an  Independent  force  that  came  In  and  produced  the  Injury,  but 
was  a  single  act  caused  by  the  concurrent  negligence  of  the  parties,  and  that 
the  plaintiff  would  have  escaped  Injury  without  Uie  co-operation  of  one  or  the 
other  of  the  causes  for  which  the  defendant  Is  responsible." 

We  further  said  (page  489,  64  App.  Div.,  and  page  253,  72  N.  Y. 
Supp.) : 

*'The  case  presented  by  the  c(miplalnt  bears  no  analoery  to  that  of  Laldlaw 
T.  Sage,  lOB  N.  T.  73,  52  N.  B.  070,  44  L.  B.  A.  21&  lliere  was  no  allegatton 
or  proof  in  that  case  which  tended  to  show  that  defendant  was  in  any  way 
responsible  for  the  explosion,  or  that  there  was  any  connection  wluttever 
between  the  defendant's  acts  and  the  explosion  which  followed." 

And  finally  we  said : 

"It  seems  to  ns  that,  under  the  auctions  of  the  complaint,  the  question 
whether  the  defendant  was  in  fault— whether  the  accident  was  wholly  at- 
tributable to  the  negligence  of  those  engaged  in  constructing  the  building- 
was  one  of  fact  for  the  Jury,  and  that  the  learned  trial  judge  erred  in  holding 
that  the  proximate  cause  of  tbe  8c<^ent  was  the  striking  of  the  wire  by  (be 
arm  of  the  derrick." 

In  the  brief  now  presented  the  learned  counsel  for  the  appellant 
endeavor  to  show  that  the  decision  of  the  former  appeal  is  not  con- 
clusive of  the  questions  raised  upon  the  trial  A  careful  examination 
of  the  record,  however,  leads  to  the  conclusion  that  all  the  points  pre- 
sented for  review,  excepting  those  which  will  be  specially  considered 
in  this  0[Mnion,  are  either  specifically  embraced  within  that  decision, 
or  necessarily  result  from  the  principles  then  announced.   It  is  also 
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claimed  on  behalf  of  the  appellant  that  the  authorities  cited  in  the 
former  opinion,  or  some  of  them,  do  not  support  the  views  then  ex- 
pressed. On  both  points  it  is  sufficient  to  say  that  we  deem  the  de- 
cision controlling  and  conclusive  in  this  action,  and  that,  even  if  doubt 
existed,  no  re-examination  on  this  appeal  of  the  soundness  or  ac- 
curacy of  our  former  view  would  be  consistent  with  a  due  regard  for 
the  rights  of  the  litigants,  or  the  orderly  administration  of  justice. 
Dougherty  v.  Trustees,  5  App.  Div.  625,  39  N.  Y.  Supp.  447;  New 
York  Bank  Note  Co.  v.  Hamilton  Bank  Note  Engraving  &  Print- 
ing Co.,  28  App.  Div.  411,  418,  50  N.  Y.  Supp.  1093;  Wild  v.  Porter, 
59  App.  Div.  350,  69  N.  Y.  Supp.  839.  It  may  be  noted,  however, 
that  the  question  of  what  constitutes  proximate  cause  has  since  been 
considered  in  this  court,  in  the  recent  case  of  Travell  v.  Bannerman, 
71  App.  Div.  439, 75  N.  Y.  Supp.  866,  and  the  same  conclusion  reached 
as  in  this  case  on  the  first  appeal.  Mr.  Justice  Woodward,  writing  for 
the  majority  of  the  court,  said  (page  443,  71  App.  Div.,  and  page  869, 
75  N.  Y.  Supp.): 

"But  the  defendant  contends  tliat  the  materials  In  question  In  the  case  at 
bar  were  harmless  until  two  outside  agencies  Intervened— the  boy  who  carried 
the  materials  from  the  lot  to  the  street,  and  the  boy  who  struck  the  mass 
with  a  rock.  Ooansel  continues  with  the  following  extraordinary  statement 
in  italics:  */n  other  words,  it  [the  lamp  wbioh  exploded]  was  not  dangerous 
until  made  $0,  not  by  the  defendant,  but  by  the  plaintiff  and  ftu  companion:' 
As  w^l  might  he  urge  that  the  loaded  gun  in  Dixon  t.  Bell,  6  Maule  &  Si 
1»8,  was  harmlna  nntU  made  dangerons  hy  the  inessure  apidled  to  the  trigger 
by  the  child's  hand.  However,  the  qnestloD  at  Intervmtlon  by  a  responsible 
human  ngmcj  Is  raised,  and  should  be  met.  It  Is  a  general  rule  that  a  person 
Injured  by  Oie  fault  of  another,  without  which  fault  the  Injury  could  not 
tiave  occurred.  Is  not  to  be  deprived  of  his  remedy  because  the  fault  of  ,a 
stranger  not  in  privity  with  him  also  contributed  to  the  injury,  for  the  wiglnal 
negligence  still  remains  as  a  culpable  and  direct  cause  of  the  Injury,  and  the 
intervening  events  and  agencies  which  may  contribute  to  It  are  not  to  be 
garded.  Lane  v.  Atlantic  Wivks,  111  Mass.  136.  See.  also,  Sheridan  v.  Ball- 
road  Co..  86  N.  Y.  88;  OB  Am.  Dec.  480;  Webster  v.  Uallroad  Co.,  88  N.  V. 
280;  Bairett  v.  BaHroad  Co..  46  N.  Y.  62S:  and  Sporaiw  v.  Railroad  Oa,  M 
N.  ¥.  280,  18  Am.  Rep.  670.  In  the  Lane  Case  the  defendants  had  carelessly 
left  standing  In  a  public  highway  a  truck  loaded  with  Iron.  A  boy  twelve 
yean  of  age  called  to  the  plaintiff,  a  boy  of  seven,  to  come  across  the  strtffet 
and  see  him  make  the  wheels  move;  and  while  doing  this  a  piece  of  iron  fell 
froD)  the  truck  and  injured  the  plaintiff.  The  court  say  (page  Iti.,  Ill  Mass.): 
'It  is  Immaterial  whether  the  act  of  [the  older  boy]  was  mere  negligence  or  a 
T(4tmtary  intermeddling.  It  was  an  act  which  the  Jury  have  found  the  de- 
fendants ought  to  have  apprehended  and  provided  against.'  The  maxim, 
'Caasa  proxlma,  non  remota,  q;»ectatur,*  does  not  mean  that  the  cause  which 
Is  nearest  In  time  or  space  to  the  result  Is  necessarily  to  be  regarded  as  the 
proximate  cause.  Vandenbnrgh  v.  Tmax,  4  Denio,  464.  47  Am.  Dec.  268; 
Gnllle  V.  Swan.  19  Johns.  881,  10  Am.  Dec.  234;  Thomas  v.  Winchester,  6 
N.  Y.  397.  67  Am.  Dec.  466;  Eckert  t.  Railroad  Co.,  43  N.  Y.  502,  3  Am.  Rep. 
721:  Gibney  v.  State.  137  N.  Y.  1,  83  N.  B.  142.  19  L.  R.  A.  366,  33  Am.  St 
itep.  600.  And  as  Mr.  Justice  Jenks  has  pointed  out  in  Trapp  v.  McClellan, 
68  App.  Div.  362,  368,  74  N.  Y.  Supp.  130,  the  primary  cauae  may  be  the 
proximate  cause  of  a  disaster.  It  is  also  a  well-known  rule  that  If  the  con- 
current or  stfccesslve  negligence  of  two  persons,  combined  together,  results 
in  an  Injury  to  a  third  person,  be  may  recovra-  damages  from  either  or  both, 
and  neither  can  successfully  i^ead  that  the  negligence  of  the  other  contributed 
to  the  injury.  Conspreve  v.  Morgan.  IS  N.  Y.  84,  72  Am.  Dec.  406;  Colegcove 
▼.  Railroad  Cos.,  20  N.  Y.  482.  76  Am.  Dec  418;  Barrett  t.  BaUroad  Co.,  4S 
N.  T.  028.** 
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The  law  governing  this  case  having  bem  settled  by  oar  former  de- 
cision, there  remains  for  consideration  only  the  allegation  of  errors 
•committed  at  the  triaL 

The  appellant  contends  that  the  learned  trial  justice  erred  in  rulings 
nipon  the  evidence  and  in  the  charge  to  the  jury.  We  find  no  tenable 
pounds  for  such  contention.  We  thmk  it  was  proper  to  permit  proof 
■of  the  actual  conditions  existing  at  tlie  time  of  the  occurrence.  This 
includes  the  proof,  which  was  objected  to,  of  the  defective  nature  of 
the  mortar  in  the  chimney,  occasioned  by  the  lapse  of  time  and  the 
natural  action  of  the  elements,  and  also  of  the  appearance  of  the  brick 
and  mortar  when  the  chimney  fell  into  the  street.  The  photograph  of 
the  building  on  which  the  chimney  stood  was  properly  received  in 
evidence,  although  it  was  taken  some  time  after  the  accident.  Cowley 
V.  People,  83  N.  Y.  464,  476,  38  Am.  Rep.  464 ;  Warner  v.  Villa|fe  of 
Randolph,  18  App.  Div.  458,  464,  45  N.  Y.  Supp.  1 1 12.  There  is  no 
claim  that  that  building  differed  in  appearance  at  the  time  the  photo- 
graph was  taken  from  that  which  it  presented  at  the  time  of  the  ac- 
cident, and  if  other  objects  were  exhibited  upon  the  photograph,  which 
the  appellant  deemed  prejudicial,  the  objection,  if  distinctiy  raised  at 
the  trial,  might  easily  have  been  obviated  by  the  court. 

No  error  was  committed  in  rejecting  the  written  instrument  executed 
by  the  plaintiff  in  favor  of  the  Jackson  Architectural  Iron  Works,  the 
corporation  in  charge  0$  the  derrick  which  struck  the  wire.  It  was  not 
under  seal,  and  was  not  executed  by  the  company.  There  was  no 
proof  of  its  delivery.  It  did  not  release  the  iron  works  (Schramm  v. 
Railroad  Co.,  35  App.  Div.  334,  54  N.  Y.  Supp.  945),  and  it  expressly 
reserved  the  defendant  from  the  operation  of  its  provisions.  Assum- 
ing that  it  might  have  been  competent  evidence  on  the  question  of 
motive  on  the  part  of  some  witness  connected  with  the  iron  works,  as 
employ^  or  otherwise,  it  was  not  competent  as  against  the  credibility 
■of  all  the  phuntiff's  witnesses  generally,  as  indicated  by  the  expression 
of  the  appellant's  counsel  in  offering  it  as  legitimate  evidence  bearing 
upon  "the  motives  of  these  witnesses  who  have  testified  here.**  There 
■was  nothing  to  show  that  any  of  the  witnesses  knew  of  the  document, 
or  could  have  been  in  any  way  influenced  by  it.  If  it  was  offered 
as  evidence  affecting  any  particular  witness  or  class  of  witnesses,  the 
individual  or  the  class  should  have  been  pointed  out. 

The  appellant  requested  the  court  to  charge  that  "it  was  not  the 
■duty  of  tht  defendant  to  watch  for  the  erection  of  buildings  under  its 
wires,  or  to  inquire  as  to  the  intended  height  thereof.  The  re- 
sponse of  the  court  was  as  follows: 

**A8  to  that,  I  charKe,  the  duty  was  the  duty  of  reasonable  care.  TBe 
■dnty  was  reasonable  care  proporttonate  to  tSie  apparent  dangers  of  the  situa- 
tion, known,  or  that  should  hare  been  known  with  reasonable  care." 

This  stated  the  correct  rule  of  law.  It  was  not,  as  suggested  by  the 
counsel,  equivalent  to  saying  that  the  defendant  was  bound  to  watch 
the  erection  of  all  buildings  in  the  neighborhood  of  its  many  miles 
<^  wire,  and  to  inquire  as  to  their  proposed  dimensions,  but  was  only 
«quivalent  to  submitting  to  the  jury  the  question  of  determining  the 
requirements  in  that  regard  wmch  the  conditions  surrounding  the 
scene  of  the  accident  imposed  on  the  defendant  with  respect  to  the 
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one  wire  under  consideration,  in  compliance  witb  the  legal  ^ty  of 
exercising  reasooable  care. 

No  other  exception  has  been  urged,  either  in  the  brief  or  on  the 
ai^^ument,  as  involving  ground  of  error.  The  judgment  and  order 
should  be  affirmed. 

Jnd^ent  and  order  afflrmed,  wlOi  costs.  All  concur,  except  GOODRICH, 
P.  Jh  who  dissents. 

GOODRICH,  P.  J.  I  dissent  from  the  opinion  of  Mr.  Justice 
HIRSCHBERG,  for  the  reason  that  the  existence  of  the  defendant's 
vrire  about  the  chimney  was  not  the  proximate  cause  of  the  accident. 
The  wire  was  secure,  and  the  chimney  in  no  danger  of  falling,  except 
for  the  intervening  act  of  the  persons  operating  the  derrick.  Laidlaw 
V.  Sage,  158  N.  Y.  73,  52  N.  E.  679,  44  L.  R.  A.  216,  contains  a 
definition  and  discussion  of  "proximate  cause"  applicable  to  the  facts 
of  the  case  at  bar.  At  page  158  N.  Y.,  and  page  688,  52  N.  E., 
44  L.  R.  A.  216,  Judge  ^^tin,  speaking  for  the  court,  quotes  with 
approval  from  Bishop  on  Nonciuitract  Law,  Shearman  &  Redfield  on 
Negligence,  and  Wharton  on  Negligence,  and  reviews  Hht  authorities 
on  the  subject  The  conclusion  of  the  court  is  wdl  expressed  in  the 
syllabus : 

"The  proximate  cause  of  an  event  Is  that  wblcb.  In  a  natural  and  con- 
tlnnons  sequence,  unbroken  by  auy  new  cause,  produces  tbat  event,  and 
wlthont  whidi  tbat  event  would  not  liave  occurred;  and  the  act  of  one  perwm 
cannot  be  said  to  be  the  proxliDate  cause  of  an  Injury,  when  the  act  of  another 
pnMB  has  Intorvaied  and  directly  Inflicted  ft  When  damages  claimed  In  an 
action  are  occasioned  by  one  of  two  causes,  for  one  of  which  the  defendant 
Is  respMitfble,  and  for  the  other  of  which  he  Is  not  responsible,  the  plalntUf 
must  f^  If  his  evidence  does  not  show  that  Uie  damage  was  produced  by  ttie 
former  cause." 

Judge  Martin  said  that  it  was  held  in  Hofnagle  v.  Railroad  Co.,  551 
N.  Y.  612,  that  the  act  of  one  person  cannot  be  said  to  be  the  proxi- 
mate cause  of  an  injury  when  the  act  of  another  person  has  inter- 
vened and  directly  inflicted  it,  and  quoted  from  Railroad  Co.  v.  Kellogg, 
94  U.  S.  46^  24  L.  Ed.  256,  where  it  was  said,  "The  inquiry  must 
therefore  always  be  whether  there  was  any  intermediate  cause,  discon- 
nected from  the  primary  fault,  and  self-operating,  which  produced  the 
injury." 

The  careful  review  of  authorities  on  proximate  cause  by  Mr.  Jus- 
tice Jenks  in  Trapp  v.  McClellan,  68  App.  Div.  362,  74  N.  Y.  Supp. 
130,  in  which  all  the  members  of  the  court  concurred,  is  the  latest 
expression  of  our  opinion  upon  the  subject,  and  renders  further  discus- 
sion by  me  unnecessary.  What  he  said  in  that  case  with  reference  to 
a  rope  which  was  broken  by  the  act  of  another  person  than  the  de- 
fendant is  applicable  here  (page  367,  68  N.  Y.  Supp.,  and  page  133, 
74  N.  Y.  Supp.),  "The  placing  of  the  rope  *  ♦  *  was  the  causa 
sine  qua  non,  but  the  starting   *    *    *   was  the  causa  causans." 

The  opinion  of  Mr.  Justice  Sewell  on  the  former  appeal  in  the  pres- 
ent case  was  concurred  in  by  two  members  of  the  court,  while  two 
others  concurred  in  the  result.  I  concurred  in  the  result.  In  the  pres- 
ent record  I  not  only  find  no  evidence  which  makes  the  presence  of 
the  wire  the  proximate  cause  of  the  accident,  but  I  find  evidence 
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which  makes  the  negligent  working  of  the  derrick,  with  which  the  de- 
fendant had  no  connection,  the  intervening  and  sole  proximate  cause 
of  the  plaintiff's  injury. 
Under  the  authorities  cited,  I  think  the  judgment  and  order  should 

be  reversed. 


(78  App.  Dly.  440.) 

MORAN  T.  UOBRIt^ 
(Supreme  Court  Appellate  Division,  First  Department  Jannary  2B,  1803.) 

L  ExBf:i;TORa— Actions— PoMBBSioN  of  Propbrtt— Rspkesbntatitb  Cafacitt. 

Where  a  testator  afteiupted  to  will  property  whlcb  be  beld,  ouly  as 
bailee,  and  bis  executor,  as  such,  took  possession  of  the  property,  and 
refused,  on  proper  demand,  to  deliver  It  to  the  owner,  the  owner  could 
maintain  an  action  against  the  executor  in  his  represeutatlve  capacit.v 
for  the  possession  of  the  goods  or  their  value. 
2.  tiAHB— Wait BH— Conversion. 

By  brlngliig  an  action  against  an  executor  for  the  possession  or  tlie 
value  of  certain  goods  received  by  him  In  bis  representative  capacity, 
I^alntlff  mives  any  right  she  may  have  had  to  treat  the  refusal  of  her 
demands  for  the  goods  aa  a  conrersion. 

Ingrabam,  J„  dissenting. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Annette  Moran  against  J.  Lee  Morrill,  as  executor  of 
Edward  Moran,  deceased.  From  a  judgment  in  favor  of  defendant 
and  an  order  denying  plaintiff's  motion  for  an  entry  of  a  general 
verdict  upon  special  verdicts  of  the  jury  and  granting  defendant's 
motion  for  nonsuit,  plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Theodore  Sutro,  for  appellant. 
Burton  T.  Beach,  for  respondent. 

I#AUGHLIN,  J.  The  action  is  brought  against  the  executor  and 
trustee  of  Edward  Moran,  deceased,  in  his  representative  capacity,  to 
recover  the  possession  of  certain  paintihgs  alle^d  to  be  owned  by  the 
plaintiff.  Two  causes  of  action  to  recover  different  pictures  are  set 
forth.  The  plaintiff  gave  evidence  tending  to  show  that  on  the  30th 
day  of  August,  1S99,  the  testator,  in  his  hfetime,  by  an  instrument  in 
writing  under  his  hand  and  seal,  assigned  and  transferred  the  paint- 
ings to  which  the  first  cause  of  action  relates  to  her,  and  that  the 
assigfnment  was  duly  delivered.  The  assignment  recited  that  the 
paintings  were  in  testator's  possession,  and  also  contained  the  follow- 
ing declaration:  "And  I  further  declare  that  such  possession  of  said 
paintings  as  I  may  hereafter  have  is  to  hold  and  manage  the  same 
as  the  property  of  said  Annette  Moran,  I  acting  as  agent  for  her  in 
managing,  holding,  and  controlling  the  same.'  The  paintings  re- 
mained in  the  possession  of  the  testator  pursuant  to  tliis  agreement 
at  the  time  of  his  death.  The  will  was  executed  on  the  7th  day  of 
June,  1901,  and  the  testator  died  two  days  thereafter.  The  testator 
thereby,  in  disregard  of  his  assignment  to  the  plaintiff,  expressly  gave, 
devised,  and  bequeathed  these  paintings  to  his  executor  in  trust  for 


Digiiized  by 


Google 


Sup.  Ct.) 


SJORAN  V.  MOKRILI^ 


121 


other  purposes.  The  second  cause  of  action  related  to  other  paintings 
alleged  to  have  been  given  by  the  testator  to  the  plaintiff,  and  she 
gave  evidence  tending  to  establish  a  gift  thereof  inter  vivos.  The  paint- 
ings came  into  the  hands  of  the  executor  as  part  of  the  estate,  and 
were  inventoried  by  him  as  such.  After  demanding  possession,  which 
was  refused,  the  plaintiff  brought  this  action.  The  executor  never  as- 
serted any  individual  right,  title,  or  claim  to  the  property;  but  he 
contended,  and  avers  in  the  answer,  that  the  paintings  were  part  of  the 
estate,  and  that  it  was  his  duty  as  executor  to  hold  them.  At  the 
close  of  all  the  evidence  motions  were  made  by  each  party  for  direc- 
tion of  a  verdict.  The  court  reserved  its  decision  thereon,  and  sub- 
mitted special  questions  to  the  jury.  The  questions  submitted  were 
whether  the  testator  made  a  valid  gift  of  the  pictures  to  the  plaintiff 
in  his  lifetime  and  their  value.  The  daintiff  is  the  widow  of  the  tes- 
tator. There  was  a  fair  question  of^  fact  as  to  whether  the  assi^- 
ment  was  delivered  to  her.  The  court,  in  submitting  this  question,  m- 
structed  the  jury,  in  effect,  that,  if  they  found  that  it  was  delivered, 
there  was  a  valid  gift.  There  was  also  a  fair  question  of  fact  as  to 
whether  there  was  a  gift  inter  vivos  of  the  other  paintings.  The 
jury  found  that  the  value  of  the  paintings  was  $65,000.  The  court 
thereupon  nonsuited  the  plaintiff  upon  the  ground  tb^t  the  action  was 
in  tort,  and  wa.«  improperly  brought  against  the  executor  in  his  rep- 
resentative capacity,  and  the  plaintiff  duly  excepted.  This  is  the 
principal  question  arising  on  the  appeal. 

The  paintings  were  left  in  the  possession  of  the  testator.  He  held 
them  as  bailee.  His  possession  devolved  upon  his  executor,  who  like- 
wise held  them  lawfully  in  the  same  capacity.  The  general  rule  is 
that',  where  a  cause  of  action  arises  on  contracts  made  with  executors 
or  administrators,  or  arises  wholly  out  of  some  act  done  by  them 
in  their  refM-esentative  capacity,  they  are  only  liable  individually.  In 
Van  Slooten  v.  Dodge,  145  N.  Y.  327,  39  N.  E.  950;  O'Brien  v. 
Jackson,  167  N.  Y.  31,  60  N.  E.  238;  Reimers  v.  Schmitt,  68  App. 
Div.  299,  74  N.  Y.  Supp.  122.  In  this  case,  while  a  demand  for 
possession  was  doubtless  necessary  before  bringing  the  action,  the 
right  to  make  the  demand  existed  against  the  testator  in  his  lifetime 
and  against  his  executor  after  his  death.  The  testator,  as  bailee, 
owed  a  duty  to  the  plaintiff  to  exercise  reasonable  diligence  in  the  care 
and  preservation  of  this  property,  and  that  duty  devolved  upon  his 
executor.  The  defendant  admitted  in  the  answer  that  he  took  posses- 
si<»i  of  the  property  as  executor,  and,  as  has  been  shown,  his  posses- 
sion was  lawfully  derived  from  the  testator.  It  could  become  unlaw- 
ful oidy  upon  a  demand  and  refusal  to  deliver  the  properly  to  the 
plaintiff.  The  right  to  possession  was  vested  in  the  plaintiff,  and,  if 
she  had  made  a  demand  upon  the  testator,  her  cause  of  action  would 
have  been  complete  against  him.  and  would  exist  against  his  repre- 
sentatives as  such.  This,  I  think,  brings  the  case  within  the  rule  that 
executors  are  liable  in  their  representative  capacity  to  the  true  owner 
for  property  received  by  them  in  such  capacity.  De  Valengin  v.  Duffy, 
14  Pet.  282,  10  L.  Ed.  457;  Wall  v.  Kellogg's  Ex'rs,  16  N.  Y.  385; 
Dunham  v.  Fitch,  48  App.  Div.  321,  62  N.  Y.  Supp.  905.  The  plain- 
tiff merely  seeks  to  recover  her  property,  or  its  value  if  possession 
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cannot  be  delivered.  It  is  true  the  complaint  alleges  that  possession 
was  wrongfully  withheld,  but  tiie  demand  was  confined  to  the  posses- 
sion of  the  property  or  its  value,  and  that  is  the  only  claim  made 
by  her  counsel  upon  the  trial.  Undoubtedly,  the  refusal  of  the  ex- 
ecutor to  deliver  this  property  might  have  been  treated  by  the  plain- 
tiff as  a  conversion,  but  she  seeks  merely  to  obtain  the  possession  of 
the  property  or  its  value,  and  nothing  in  the  nature  of  damages  for 
a  tort  as  such  was  claimed  at  the  trial.  No  execution  for  the  recovery 
of  money  can  be  issued  against  the  executor  without  leave  of  the  sur- 
rogate's court,  and  it  must  be  shown  as  a  basis  therefor  that  there  are 
assets  in  his  hands.  It  is  manifest  that  no  body  execution  could  be 
issued  against  him  in  his  representative  capacity;  so  that,  whatever 
claim  the  plaintiff  might  have  against  him  for  any  other  cause  of  ac- 
tion is  necessarily  waived  by  bringing  the  action  against  him  in  this 
form.  No  error  on  the  trial  prejudicial  to  the  respondent  is  assigned 
which  requires  special  consideration. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, with  costs,  and  the  plaintiff  should  be  permitted  to  enter  judg- 
ment in  proper  form  against  the  defendant  upon  the  special  verdict. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  HATCH,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  The  complaint  alleges  that  at  the 
time  of  the  commencement  of  the  action,  and  at  all  times  thereafter 
mentioned,  the  plaintiff  was,  and  still  is,  the  owner  of  and  entitled  to 
the  possession  of  certain  goods  and  chattels  particularly  described; 
that  one  Edward  Moran  died  in  the  county  of  New  York  on  the  9th 
day  of  June,  1901,  and  that  the  defendant  was  named  as  executor  and 
trustee  in  Ms  will,  which  was  admitted  to  probate,  and  letters  testa- 
mentarv  thereunder  were  issued  by  the  surrogate  to  the  defendant  on 
the  25th  day  of  June,  1901 ;  that  on  or  about  the  ist  day  of  November, 
1901,  the  defendant,  claiming  to  act  as  executor  and  trustee  as  afore- 
said, took  possession  of  the  goods  and  chattels  belonging  to  the 
plaintiif  before  specified,  and  caused  them  to  be  stored  with  and  put 
into  the  warehouse  of  a  safe  deposit  company,  and  caused  receipts  for 
said  goods  and  chattels  to  be  issued  in  his  name  as  said  executor; 
that  the  plaintiff  duly  demanded  of  the  defendant  that  he  return  the 
said  goods  and  chattels,  and  that  the  defendant  has  neglected  and  re- 
fused so  to  do,  and  wrongfully  retains  the  same  from  the  plaintiff, 
to  the  plaintiff's  damage  in  the  sum  of  $75,000.  There  is  a  second 
cause  of  action  alleged,  which  contains  the  same  allegations  relating 
to  other  specified  goods  and  chattels,  and  the  complaint  demands  judg- 
ment against  the  defendant  for  the  possession  of  the  goods  and  chat- 
tels enumerated,  or,  in  case  possession  cannot  be  given  to  the  plaintiff, 
for  the  value  of  the  goods  and  chattels  and  for  damages  for  the  re- 
tention thereof.  The  answer  denies  the  ownership  by  the  plaintiff  of 
the  property,  or  the  right  to  the  possession  thrt-eof,  and  the  value  of 
the  property ;  admits  the  issuance  of  letters  testamentary ;  and  that,  as 
executor  under  the  will  of  the  late  Edward  Moran,  and  dsuming  to 
act  as  such  executor,  he  took  possession  of  the  said  goods  and  chat- 
tels mentioned  in  the  complaint ;  and  denies  each  and  every  other  al- 
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legation  of  the  complaint  Upon  the  trial  the  plaintiff  introduced  evi- 
dence which  she  claimed  tended  to  show  that  she  was  the  owner  of  the 
IHX)perty  described,  whereupon  the  court  submitted  a  special  question 
as  to  whether  the  defendant's  testator  in  his  lifetime  made  a  valid 
of  the  property  described  in  the  complaint  to  the  plaintiff,  to  which 
the  jury  answered  that  he  did,  and  the  jury  were  then  directed  to  fix 
the  value  of  the  property,  which  they  fixed  at  $65/xx3.  After  the 
verdict  upon  these  special  questions,  the  plaintiff  requested  the  court 
to  direct  a  general  verdict  for  the  plaintiff  upon  the  special  verdict, 
which  the  court  denied,  to  which  plaintiff  excepted,  and  upon  motion 
of  the  defendant  the  court  dismissed  the  complaint  upon  the  ground 
that  the  action  was  improperly  brought  against  the  defendant  as  ex- 
ecutor and  trustee,  the  action  being  brought  for  the  wrongful  act  of 
the  executor  and  trustee,  for  whidi  the  estate  was  not  liable.  To 
this  the  plaintiff  excepted. 

The  action  of  replevin  is  regulated  by  Code  Civ.  Proc.  §§  .1689  ta 
1736,  inclusive.  As  no  writ  of  replevin  was  issued,  the  action  pro- 
ceeded under  section  1718  of  the  Code,  which  provides:  "The  plain- 
tiff may  proceed  in  the  action,  and  recover  therein  the  chattel,  or  its 
value,  although  he  has  not  required  the  sheriff  to  replevy  it,  or  the 
sheriff  has  not  been  able  to  replevy  it."  By  section  1723  it  is  provided 
that  "the  defendant  may  by  answer  defend,  on  the  ground  that  a  third 
person  was  entitled  to  Uie  chattel,  without  connecting  himself  with  the 
hitter's  title."  Section  1726  provides  that  the  verdict  before  decision 
must,  "where  it  awards  to  the  plaintiff  a  chattel  which  has  not  been 
replevied,  *  *  *  except  in  a  case  specified  in  the  next  section,  fix 
the  value  of  the  chattel  at  the  time  of  the  trial."  Section  1730  pro- 
vides that :  ''Final  judgment  for  the  plaintiff  must  award  to  him  pos- 
session of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  If 
a  chattel  recovered  was  not  replevied,  •  *  *  the  final  judgment 
most  also  award  to  the  plaintiff  the  sum  fixed  as  the  value  thereof, 
to  be  paid  by  the  defendant,  if  possession  thereof  is  not  delivered  to 
the  plaintiff.  The  question  here  is  whether  an  action  to  recover  the 
possession  of  chattels  in  possession  of  an  executor  or  trustee  can  be 
brought  ae^inst  the  executor  in  his  representative  capacity.  It  is  a 
general  rule  that  actions  can  only  be  brought  against  an  executor  in 
ms  representative  capacity  for  claims  or  demands  existing  against  the 
testator  at  the  time  of  his  death.  In  all  actions  for  a  wrongful  or 
unlawful  act  committed  by  the  executor  after  letters  are  issued  to  him 
the  executOT  is  individuaUy  liable,  and  this  is  upon  the  principle  that 
an  executor  cannot  impose  upon  the  estate  of  which  he  is  the  rep- 
resentative a  liability  for  his  acts.  The  general  rule  is  stated  in  11 
Am.  &  Eng.  Enc  Law  (sd  Ed.;  p.  943 : 

•Tf  an  executor  or  administrator,  as  such,  receives  money  or  talces  posses- 
sion of  property  to  wblch  the  estate  has  do  rigbt,  he  la  liable  to  an  action 
by  the  real  owner  for  Its  recovery.  The  authorities  are  uniform  in  holding 
this,  and  they  generally  hold  that  he  Incurs  personal  liability;  but  tbere  Is 
some  diversity  as  to  whether  his  liability  is  only  personal,  or  whether  he  alao 
becomes  Hable  In  his  reinresentatlve  capacity.  The  KngUsb  courts,  adlierlns 
to  the  principle  tiiat  an  executor  or  administrator  has  no  power  to  ereate  any 
sBw  UabUtty  on  fbe  eatate,  bold  that  be  becomes  liable  In  bis  Indlvldnal  ea- 
pad^  alMie,  flumgli  the  money  or  propoty  Is  applied  to  the  purposes  of  the 
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pfltnte;  and  some  of  the  decidoDB  In  the  Uuited  States  are  to  the  same  eRpct. 
But  other  authorities  hare  adopted  a  more  equitable  rule,  and  bold  that,  if 
an  executor  or  administrator  has  applied  to  the  use  of  the  estate  mooef  or 
proceeds  of  property  btionglng  to  third  pemons,  he  Is  liable  In  hia  r^resenta- 
tlre  capacl^.  and  that  the  person  Injured  may  elect  whether  he  will  hold  the 
«ecutor  or  administrator  liable  personally  or  In  his  representative  capacity." 

Where,  however,  an  estate  of  a  decedent  has  been  held  liable,  the 
decision  is  based  upon  the  equitable  consideration  that  the  estate,  hav- 
ing received  the  benefit  of  the  act  of  the  executor,  is  chargeable  with 
the  money  received  by  the  executor  and  appHed  to  the  use  of  the 
estate.  Wall  v.  Kellogg's  Ex'rs,  i6  N.  Y.  385.  The  act  of  an  ex- 
ecutor ui  taking  possession  of  property  not  belonging  to  the  decedent, 
where  no  bene^t  has  accrued  to  the  estate,  imposes  no  liability  upon 
the  estate  to  pay  the  value  of  the  property  thus  taken.  This  is  the 
effect,  I  think,  of  the  decision  in  Van  Slooten  v.  Dodge,  145  N.  Y. 
327*  39  N.  E.  950.  In  that  case  the  respondent  presented  a  claim 
against  the  estate  of  Dodge  for  a  diamond  ring,  which  she  alleged  the 
testator  had  given  to  her,  and  which,  after  his  death,  she  had  handed 
to  the  executor,  at  his  request,  for  inspection.  The  executor  disputed 
the  validity  of  the  claim,  and,  upon  his  offer  to  refer  the  same,  a  refer- 
ence was  consented  to  and  ordered.  The  referee  reported  in  favor  of 
the  claimant.  The  court  held  that  the  finding  of  the  referee  that  the 
deceased  in  lifetime  had  given  the  ring  to  the  claimant  was  in  accord 
with  the  evidence  in  the  case ;  that  thp.t  being  the  case,  and  the  claim- 
ant having  shown  that  she  had  lost  possession  of  the  ring  solely 
through  the  act  of  the  executor,  no  proceeding  against  the  estate  could 
be  maintained;  and,  after  referring  to  the  case  of  Wall  v.  Kellogg's 
Ex'rs,  supra,  and  the  case  of  De  Valengin  v.  Duffy,  14  Pet.  282,  10 
L.  Ed.  457,  the  court  said  that  in  each  of  these  cases  the  liability  of 
the  executor  or  administrator,  as  such,  existed  because  of  transactions 
to  which  the  deceased  had  been  a  party,  and  that  his  estate  had  become 
chargeable  with  a  liability  which  he  was  under,  or  would  have  been 
under  if  he  had  lived;  that  an  executor  cannot  subject  the  estate  in 
his  hands  for  administration  to  some  new  liability,  either  by  his  con- 
tract or  by  his  wrongful  act;  that  whatever  claim  the  claimant  had 
was  against  the  executor  individually,  and  in  no  sense  against  him  in 
his  executorial  capacity.  The  same  conclusion  is  reached  in  Rose  v. 
Cash,  58  Ind.  278.  There  is  here  presented,  I  think,  the  broad  dis- 
tinction between  a  case  where  an  estate  can  be  held  liable  for  money 
or  property  received  by  an  executor,  which  he  refuses  to  deliver  to 
its  real  owner,  and  a  case  where  he  is  responsible  individually  only. 
Where  an  executor  has  taken  property  not  belonging  to  liis  testator, 
and  claims  to  hold  it  in  his  representative  capacity,  to  recover  the 
possession  of  that  property  or  for  its  conversion,  the  action  must  be 
brought  against  the  executor  individually.  It  is  the  wrongful  act  of 
the  executor  in  taking  possession  of  the  property  to  which  he  is  not 
entitled,  or  in  withholding  the  possession  thereof  from  the  real  owner, 
upon  which  the  cause  of  action  is  based.  Under  the  sections  of  the 
Code  to  which  attention  has  been  called,  if  this  action  could  be  main- 
tained and  these  spedfic  goods  could  not  be  recovered,  the  plaintiflf 
would  be  entitled  to  a  judgment  against  the  estate  for  $65,000,  which 
would  impose  upon  the  estate  this  large  liability,  based  entirely  upon  a 
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wrongful  act  of  the  executor  in  refusing  to  deliver  property  in  his 
possession  to  the  plaintiflf,  an  act  for  which  the  testator  was  not  re- 
sponsible, and  with  which  he  had  nothing  to  do.  It  must  be  ccKiceded, 
I  think,  that,  if  the  plaintiff  had  elected  to  sue  for  a  conversion,  the 
estate  would  not  be  liable,  and  yet  there  is  no  distinction  in  this 
aspect  of  the  case  between  the  liability  of  the  estate  in  an  action  of 
replevin  and  in  an  action  (or  a  conversion.  In  both  cases  the  catise 
action  arose,  not  because  of  any  act,  obligation,  or  liability  of  the 
testator,  but  because  of  the  refusal  of  the  executor  to  deliver  property 
in  his  possession  which  belonged  to  the  plaintiff.  If  the  executor  had 
sold  this  property,  and  appHed  the  proceeds  to  the  payment  of  the 
debts  of  the  decedent,  or  as  directed  in  the  will,  a  different  question 
would  be  presented ;  as  there,  under  the  authorities,  there  would  arise 
in  favor  of  the  owner  of  the  property  an  equitable  daim  against  the 
estate  for  the  property  that  the  executor  had  disposed  of  and  applied 
for  the  purposes  of  the  estate.  But  this  would  be  an  entirely  different 
cause  of  action,  and  based  upon  different  principles,  and  could  not  be 
enforced  in  this  action,  which  is  strictly  an  action  of  replevin  to  re- 
cover possession  of  certain  property  claimed  by  the  plaintiff,  and  in 
the  hands  of  the  defendant.  If  the  defendant  had  been  sued  in  his 
individual  capacity,  he  could,  under  section  1723  of  the  Code,  have 
defended  the  action  on  the  ground  that  he  was  entitled  to  the  posses- 
sion of  the  property  as  executor,  or  he  could  have  asked  the  court 
that,  as  executor,  he  be  made  a  party  defendant  under  section  452  of 
the  Code;  but  the  cause  of  action  which  was  here  sought  to  be  en- 
forced was  against  him  individually,  and  not  as  executor,  and  the  court 
below  correctly  refused  to  direct  judgment  upon  the  verdict  of  the 
jury. 

The-  case  of  Alexander  v.  Greacen,  36  Misc.  Rep.  526,  73  N.  Y. 
Supp.  1001,  is  not  at  all  opposed  to  the  view  that  we  have  taken. 
There  the  court  say : 

"If  this  were  an  tictkm  for  damages  for  a  wrongful  act  done  by  the  ex- 
ecutors, or  upon  a  contract  for  sen-ices  rendered  to  them,  or  for  any  cause 
'•f  action  In  which  a  recovery  would  tend  to  diminish  the  estate,  the  conten- 
tion would  be  well  founded.  There  Is  a  class  of  cases,  however,— of  which 
this  Is  one,— wherein  an  executor  or  administrator,  having  received  In  bis 
executorial  capuclty  money  which  belongs  and  should  be  paid  to  another, 
may  be  sued  In  his  representative  capacity.  In  such  cases  a  recovery  does 
not  tend  to  diminish  the  estnte,  beennse  tiie  money  received  by  the  executor 
was  never  properly  a  part  of  the  estate." 

It  follows  that  the  judgment  and  order  appealed  from  should  be  af- 
firmed, with  costs. 


Ala  App.  Div.  60B.) 

FLAMM  et  aL  V.  PERRY  et  aL 
(Supreme  Court  Aiq;)^te  Division,  Second  Department  January  18,  1803.) 
L  Fartitior  Suit— Order  BRinenra  ih  Kew  Fartt— JDnauRnT  Ceeditos— 

RlOHTS. 

After  commencement  of  a  partttion  suit  a  third  party  recovered  a 
Judgment  against  a  defendant  and  hfa  successor  In  interest,  and  his  llcn 
was  allowed  by  the  referee.  An  iDterlocutory  Judgment  was  entei'ed 
In  February,  1902.   In  October,  190e,  such  third  party  moved  to  be 
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made  n  pnrty  defendant,  allegtog  tiiat  the  proceeds  of  the  sale  would  be 
InsnfQctent  to  satlefr  prior  liens  and  hia  judgment  Code  dr.  Pna. 
II  1561,  1C62,  proTlde  that  the  referee  In  partition  dull  inquire  as  ta 
the  creditors  and  aa  to  any  Meaa  held  W  them,  and  report  the  amomit 
thereof  to  the  court  Sectiona  1577  and  1573  provide  tliat  ft  final  Judg- 
ment In  parUtioii  aliall  be  conclualTe  on  Hie  ^rtlM,  and  ft  bar  ftg^at 
each  person  not  a  party  who  bsa  a  general  Ilea  aa  an  toterest  ct  a 
party,  and  on  notice  malces  proof  of  such  Hen.  but  not  against  a  person 
having  a  specific  Um  who  Is  not  a  party.  >HeUt,  that  an  ordw  granting 
such  motion,  unless  all  the  parties  consented,  to  a  rehearing  of  the  final 
order,  was  erroneous  In  so  far  as  It  allowed  him  to  litigate  tiiose  ques- 
tions which  could  have  been  heard  before  the  reforee,  and  could  have 
been  disposed  of  by  his  report 

Appeal  from  special  term. 

Action  for  partition  brought  originally  by  Eliza  J.  Flamm  and  an- 
other against  Eucilla  A.  Wilkins  and  others.  The  interest  of  the  de- 
fendant Wilkins  was  acquired  by  defendant  Clarence  S.  Perry.  The 
acticm  proceeded  to  interlocutory  judgment.  From  an  order  of  the 
court  subsequently  made  permitting  one  Samuel  W.  Northridge  to 
come  in  as  a  party  defendant,  plaintiffs  appeal.  Modified. 

This  Is  an  action  for  partition  begun  In  1896.  Northridge,  In  June  and 
July,  1901,  t>ecame  a  Judgment  creditor  of  the  defendant  Wilkins  and  h« 
successor  In  Interest,  Peri^.  His  liens  wrae  ^ored  before  the  referee  to 
ascertain  Uens,  and  were  allowed.  The  action  proceeded  to  Interlocutory 
Judgment  In  February,  1902.  Northridge  moved  at  special  term.  In  October. 
1902.  that  he  sliould  be  made  a  party  defendant  to  the  action,  on  affldarlt 
that  as  the  action  then  stood,  tils  Judgment  would  not  be  paid  from  the 
proceeds  of  the  sales,  Inasmuch  as  such  proceeds  were  Insufilclent  to  sat- 
isfy prior  liens  and  said  Judgment  In  full;  that  the  proceedings  w^  Irreg- 
ular; that  InjurtouB  provisions  bad  been  made  tn  orders  and  decrees,  statliifr 
that  he  desired  to  be  heard  on  the  form  of  the  decree  and  the  disposition 
of  the  proceeds  of  the  sales;  that  be  had  good  and  valid  objections  to  the 
decree;  that  It  was  made  without  bis  knowledge  or  consent  and  Invtrtved 
unlawful  payments  which  would  eat  up  the  fund  applicable  to  the  payment 
of  the  liens  upon  the  share  of  his  Judgment  debtor.  Some  of  the  alleged 
unlawful  payments  are  specified.  The  atflant  further  stated  that  the  decree 
was  entered  and  signed  two  or  three  days  before  tUa  appllcatimi,  and  that 
costs  were  adjudged  by  agreement  without  taxation.  Tlie  motion  was  met 
by  an  opposing  affldavit  that  the  referee  had  distributed  all  of  the  proceeds 
of  the  sale,  about  $20,000,  save  |il,800:  that  the  moving  party  was  guilty 
of  gross  laches,  in  that  he  recovered  his  Judgment  in  1001;  that  the  Judg- 
ment herdn  was  entered  In  February,  1002,  with  a  slight  modlflcatton  on 
October  10.  1902.  It  was  urged  that  If  Korthrldge  were  made  a  party  be 
would  be  entitled  to  answer  and  to  raise  new  issues,  which  should  not  then 
l>e  permitted;  and  it  was  submitted  that  If  the  motion  were  granted  there 
would.  In  no  event,  be  proceeds  to  satisfy  the  Judgmraits  of  Northridge, 
which  were  Junior  Hens.  The  special  term  filed  a  memorandum  that  the 
motion  would  be  granted  unless  all  parties  consented  to  a  rehearing  of  the 
final  order  before  the  Justice  who  made  the  decree,  with  a  bearing  accorded 
to  the  attorney  for  the  mover.  The  memorandum  further  stated  tiiat  Mr. 
Northridge  bad  a  lien,  and  as  13ie  wder  allows  95,241.28,  costs  and  disburse- 
ments, out  of  fl8,155  proceeds,  the  effect  of  the  order  was  to  destroy  the 
Hen.  The  order  recited  that  the  motion  had  been  made  "for  an  order  per- 
mitting Northridge  to  come  In  as  a  party  defendant,"  and  the  mandate  was 
that  "the  motion  be  granted  unless"  all  parties  consent  within  three  days  of 
the  entry  hereof  to  a  rehearing  of  the  final  order,  with  a  hearing  accorded  to 
the  attorney  for  Northridge,  such  rehearing  to  be  brought  on  within  ten 
days  on  notice  of  not  less  than  three  days,  "the  stay  made  by  the  order  to 
show  cause  to  continue."  The  consent  waa  not  fortbcoming,  but  tbe  vftrloui 
parties  to  the  partition  snlt  appeal. 
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Argued  before  GOODRICH,  P.  T.,  and  BARTLETT.  JENKS, 

WOODWARD,  and  HIRSCHBERG,  JJ. 

Francis  E.  Dana^  for  appellant  Flamm. 
Charles  J.  Belfer,  for  appellant  Mills. 
Francis  B.  Mullin,  for  respondents. 

JENKS,  J.  The  right  to  move  herein  was  not  limited  to  a  party 
to  the  action,  but  any  party  in  interest  who  was  legitimately  prejudiced 
by  the  judgment  or  by  the  proceeding  thereunder  might  appeal  to  the 
discretion  of  the  court.  Fuller  v.  Brown.  35  Hun,  162;  Gould  v. 
Mortimer,  a6  How.  Prac.  167,  168;  Insurance  Co.  v.  Oakley,  9  Paige, 
259;  United  States  Trust  Co.  t.  New  York,  W.  S.  &  B.  R.  Co.,  6 
Civ.  Proc.  R.  go,  94 ;  In  re  De  Betz,  9  Abb.  N.  C.  246,  252 ;  Hackley 
V.  Draper,  60  N.  Y.  88;  Goodell  v.  Harrington,  76  N.  Y.  547,  549. 
But  in  this  case  the  party  in  interest  did  not  recover  die  judgments 
winch  constituted  his  lien  until  after  the  partition  suit  was  begun  and 
the  lis  pendens  was  filed.  He  had  appeared  before  the  referee,  and 
had  filed  and  proved  his  lien,  which  was  allowed.  He  should  not, 
therefore,  be  made  a  party  on  the  ground  that  he  was  the  necessary  or 
proper  party  to  the  suit,  or  with  a  free  hand  to  litigate  those  questions 
which  have  been  or  could  iiavc  been  properly  heard  and  determined 
before  the  referee,  and  which  are  or  could  have  been  disposed  of  by  his 
report  and  the  entry  of  judgment  thereupon.  Sections  1561,  1562, 
1577.  1578,  Code  Civ.  Proc.  In  Deen  v.  Mihie,  113  N.  Y.  303,  20 
N.  £.  861,  the  court  say  that  Insurance  Co.  v.  Oakl^  and  Gould  v. 
Mortimer,  supra,  proceed  upon  the  assumed  validity  of  the  jud^ents ; 
and  in  United  States  Trust  Co.  v.  New  York,  W.  S.  &  B.  K.  Co., 
supra,  Daniels,  J.,  citing  Gould  v.  Mortimer,  supra,  said  that  a  party  in 
interest,  though  not  a  party  to  the  action,  may  apply  to  the  court  for 
that  degree  of  protection  which  his  interests  require  should  be  extend- 
ed to  him.  The  application  is  to  the  discretion  of  the  court,  and  the 
learned  special  term  evidently  intended  to  provide  only  that  North- 
ric^e  might  be  heard  as  if  afforded  a  hearing  upon  the  coming  up  of 
the  final  order,  inasmuch  as  the  court  would  have  denied  the  motion 
if  the  parties  had  consented  to  a  rehearing,  and,  in  effect,  said  that  such 
rehearing  was  right  for  the  reason  that  the  provision  for  costs  and 
disbursements  in  the  final  order  destroyed  the  lien^  Tlierefore  the  order 
entered,  at  most,  should  have  granted  that  for  which  general  consent 
from  the  parties  was  not  forthcoming,  namely,  a  day  in  court  for 
Northridge  upon  the  settlement  of  the  final  order.  I  think  that  the 
learned  special  term  could  have  limited  the  rights  of  Northridge,  even 
though  it  had  in  terms  made  him  a  party.  It  has  even  been  held  that 
in  proceedings  based  upon  section  452  of  the  Code  of  Civil  Procedure 
this  may  be  done.  Wall  v.  Beach,  20  App.  Div.  460,  47  N.  Y.  Supp. 
33.  Not  only  should  the  order  be  thus  modified,  but  it  should  limit 
the  hearing  lest  it  afford  to  Northridge  a  second  day  in  court  as  to  mat- 
ters which  were  or  could  have  been  determined  in  the  hearing  before 
the  referee,  or  the  subsequent  proceedings  thereupon.  I  think  that  this 
court  should  not  undertake  to  dispose  of  the  merits  upon  this  appeal, 
but  should  limit  its  decision  to  affirmance  of  the  order  that  affords  a 
rehearing.    If  the  decree  were  improper  or  erroneous,  it  were  better 
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that  the  court  which  made  it  should  pass  upon  it  in  the  first  instance. 
Wilson  V.  Barney,  5  Hun,  257,  260. 

The  order  should  be  modified  in  accord  with  this  opinion,  and  as 
modified  afHrmed,  without  costs.   All  concur. 


(79  App.  DlT.  277.) 

TTLSTBR  COUNTY  T.  STATE. 

(Siqwane  Coart,  Aj^Uate  DlTlsion,  Third  Department  Janiiar7  14^ 

L  Taxes— DisFosiTioN—C'oMBTiiiioTTON  or  Statdtb. 

Laws  1S69,  c.  907,  as  amended  by  iMvn  187%  c.  233,  i«0Tiaing  that 
"all  taxes,"  except  school  and  road  taxes,  collected  In  any  town  on  the 
assessed  ralnatlon  of  any  railroad  In  said  town,  for  aid  In  the  con- 
Btmctlon  of  which  road  said  town  has  Issued  or  shall  issue  bonds,  shall 
be  paid  over  to  the  treasurer  of  the  county  In  which  said  town  lies, 
and  the  money  shall  be  used  as  a  sinking  fund  for  payment  of  such 
bonds,  relates  soU'Iy  to  the  disposition  of  the  taxes  authorized  to  be 
collected  under  existlnsr  tax  laws,  and  Includes  taxes  levied  and  collected 
(or  state,  as  well  as  county  and  town,  purposes. 

8.  Action  bt  Codntt— Money  had  and  Received— Claim  aoaikst  State. 

Under  Laws  ISSO,  c.  812,  proTidlnff  that  the  state  tax  which  each 
connty  Is  to  pay  shall  he  assessed  by  the  county  saperrlsors,  and  in- 
cluded In  and  collected  1^  the  annual  collection  of  taxes  In  the  sereral 
counties,  In  the  manner  prescribed  by  law,  on  failure  of  the  supervisors 
to  do  which  they  may  be  proceeded  against  by  the  comptroller  to  com- 
pel them  to  do  It,  and  Laws  1855,  c.  427,  i  2  providing  that  the  county 
treasurers  shall  by  a  certain  time  pay  to  the  state  treasurer  the  amount 
of  the  state  tax,  if  any,  raised  and  paid  over  to  them,  and  section  12. 
providing  that  In  case  of  their  neglect  to  do  so  they  may  be  compelled 
to  do  so  by  action  by  the  attorney  jreneral,  the  county  Is  not  a  debtor  to 
the  state  for  the  state  tax  apportioned  to  be  raised  in  it;  and  a  county 
treasurer,  havlnsr  paid  to  the  state  all  Its  tax,  without  deducting  the  part 
collected  on  the  assessed  value  of  railroads  In  towns,  for  aid  in  cwi- 
structlon  of  which  roade  tlie  towns  have  Issued  bonds,  though  L^ws 
1869,  c  807,  as  amended  by  Laws  1871,  c.  288.  provides  such  part  of 
the  tax  shall  be  paid  over  to  the  county  treasurer  as  a  sinking  fund  for 
payment  of  the  bonds,  the  county,  given  by  Laws  1899,  c.  336,  such 
rights  In  reference  thereto  as  the  town  would  have  against  the  state 
were  It  an  individual,  may  recover  as  for  money  had  and  received. 

Smith  and  Chester,  JJ.,  dissenting. 

Appeal  from  court  of  claims. 

Action  by  the  county  of  Ulster  against  the  state  of  New  York. 
From  a  judgment  dismissing  the  claim  of  the  county,  it  appeals.  Re- 
versed. 

Tlie  proceeding  was  commenced  August  10.  1899,  under  the  provisions  of 
cfanpter  336  of  the  Laws  of  1890,  to  recover  from  the  state  $42,890.10,  Uie 
amount  of  taxes  collected  from  and  paid  by  railroads  in  the  towns  of  Ulster 
county  bonded  to  aid  In  the  construction  of  such  railroads,  and  paid  the 
county  treasurer  to  the  state. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  KELLOGG, 
CHASE,  and  CHESTER,  JJ. 

John  J.  Linson  (John  F.  Cloonan,  of  counsel),  for  appellant. 

John  C.  Davies,  Atty.  Gen.,  and  George  H.  Stevens  (O.  B.  Glezen, 

of  counsel),  for  respondent. 
Joluison  &  Charles,  for  Wyoming  County, 
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KELLOGG,  J.  Laws  1869,  c.  90^,  as  amended  by  Laws  1871,  c 
283,  relates  solely  to  the  disposition  of  the  taxes  authorized  to  be  levied 
and  collected  under  the  then  existing^  tax  laws.  The  act  does  not 
pretend  to  change  the  general  scheme  or  existing  method  of  raising 
money  by  tax.  It  simply  says  that  money  raised  through  existing 
methods  from  railroad  property  in  bonded  towns,  for  whatever  pur- 
pose, shall  be  paid  to  the  treasurer  of  the  county,  to  be  used  for  a 
special  purpose  there  stated.  This  says  all  taxes  so  raised,  and  the 
taxes  authorized  to  be  levied  and  collected  under  the  general  law 
were  taxes  to  defray  the  expenses  of  state  government,  the  expenses 
of  county  government,  and  the  expenses  of  town  government.  The 
charitable  purpose  of  the  act  of  1869  was  doubtless  based  upon  the 
idea  that  since  these  towns,  by  bonding,  had  in  a  measure  created 
a  taxable  property  within  their  limits,  such  towns  had  some  equitable 
claim  upon  the  taxes  assessed  thereon  for  a  period  of  years,  or  so  long 
as  the  bonds  were  unpaid.  This  would  not  interfere  with  the  equitable 
right  of  any  other  town  in  the  county,  nor  with  the  rights  of  any 
other  county  in  the  state.  It  was  new  property  created  by  the  bonded 
towns.  In  any  event,  it  is  not  disputed  but  that  the  legislature  had 
the  power  to  direct  the  disposition  of  these  taxes ;  nor  is  there  room 
to  doubt  that  it  did  dispose  of  all  the  taxes  on  this  property  authorized 
to  be  raised  for  any  purpose  whatever.  I  suppose  that,  if  the  legisla- 
ture had  said  that  the  taxes  so  assessed  on  these  railroads  should  be 
paid  by  the  county  treasurer  to  the  state  superintendent  of  public 
instruction  for  school  purposes,  there  would  be  no  question  as  to  the 
right  of  the  treasurer  to  deduct  such  payment  from  the  amount  to  be 
sent  to  the  comptroller  for  state  uses;  and  I  fail  to  see  that  the 
person  to  whom  payment  is  to  be  made  or  the  purpose  to  be  served 
by  such  payment  makes  any  difference,  so  long  as  the  state  has  power 
to  determine  for  itself  the  deposition  of  the  tax. 

The  contention  that,  notwithstanding  the  state  has  directed  the  ap- 
propriation of  the  tax  to  a  specified  object,  still  the  county  must  re- 
imburse the  state  for  the  taxes  so  by  the  state  devoted  to  such  special 
object,  has  no  support  in  the  act  of  1869;  nor  can  it  have,  in  my 
opinion,  in  the  general  tax  laws,  or  in  any  other  law.  It  would  be  a 
great  injustice  to  the  towns  not  bonded  to  require  them  to  make  good 
to  the  state  money  so  by  the  state  appropriated  in  aid  of  the  bonded 
towns.  It  must  be  borne  in  mind  that  the  sum  which  the  plaintiff  was 
called  upon  to  pay  for  state  uses  is  based  upon  the  valuation  of  all 
taxable  property  in  the  county,  including  the  valiuition  of  the  railroad 
property  in  bonded  towns.  It  such  railroad  property  constituted  one- 
half  in  valuation  of  the  entire  property  of  the  county,  it  is  plain  that 
the  gross  sum  required  to  be  paid  to  the  state  would  be  double  what 
it  should  be  if  the  railroad  property  were  left  out ;  and  the  property 
in  the  county,  other  than  the  railroad  pr(^rty,  would  be  burdened  un- 
justly and  unequally  as  compared  with  other  counties  of  the  state, — 
a  condition  which  the  legislature  has  shown  no  intention  of  creating. 

Section  8,  c  312,  Laws  1859,  after  providing  for  equalization  of 
values  between  counties  of  the  state,  fvovides : 

*TbB  comptroller  shall  immediately  ascertain  from  tbe  assessment  the  pro- 
portion  of  state  tax  each  county  shall  pay  and  send  a  stataoent  of  tbe  amount 
80KT.9.— 0 
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by  mall  to  the  county  clerk,  and  cluUxman  and.  clerk  of  the  board  raper- 
Tteors  ot  each  county." 

Section  9  provides : 

"The  amount  ot  state  tax  which  each  county  is  to  pay,  bo  fixed  and  stated 
by  the  comptroller  as  aforesaid,  shall  be  aaseased  by  the  snpervlaors  or  other 
ofBcers  authorized  to  make  the  nssessment  of  state  taxes,  In  tte  tax  ndl  ot 
the  calendar  year,  *  •  •  and  shall  be  included  In  and  collected  by  the 
annual  collection  of  taxes  In  the  serenl  oonntiea  in  the  manner  prescribed 
by  law.** 

In  case  of  failure  by  the  board  of  supervisors  to  do  this,  the  comp- 
troller may  proceed  by  mandamus  to  compel  this  to  be  done. 
Faction  2  of  chapter  427  of  the  Laws  of  1855  provides: 

"The  several  county  treasurers  shall,  on  or  before  the  first  day  of  March 
in  each  year,  pay  to  the  treasurer  of  this  state  the  amount  of  the  tax,  if  any, 
raised  and  paid  over  to  them  respectivdy,  retaining  the  compensation  to 
which  they  may  be  entitled.** 

Section  12  provides  that,  in  case  of  neglect  of  the  treasurers  to  pay 
over  the  moneys  by  them  received,-  they  may  be  compelled  to  do  so 
by  action  brought  by  the  attorney  general.  This  is  the  present  law, 
except  the  time  of  payment  has  been  changed  from  March  1st  to 
April  15th  and  May  ist. 

It  will  be  seen  from  this  that  the  state  tax  is  to  be  collected  like  the 
taxes  for  county  and  town  purposes ;  that  the  amount  to  be  levied  in 
any  county  is  l»sed  upon  the  valuation  of  all  the  taxable  property  in 
the  county;  that  the  state  relies  upon  the  county  and  town  officials 
to  obtain  the  state  tax  by  the  methods  pointed  out  in  the  tax  law; 
that  it  does  not  make  the  county  a  debtor  to  the  state  for  the  state 
tax  apportioned  to  be  raised  in  any  county,  but  exacts  from  the  county 
and  tovm  officials  the  performance  of  duties  which  will  result  in  the 
collection  of  the  state  tax.  This  is  made  further  apparent  from  the 
provisions  of  the  tax  law  which  impose  the  collection  of  taxes  on  non- 
resident lancU  upon  the  comptroller,  and  in  that  respect  relieves  the 
county  and  town  officials  from  all  duty  respecting  the  collection  of 
such  taxes.  While  I  think  that  it  is  or  must  be  conceded  that  the 
state  lias  a  right  to  do  as  it  pleases  with  the  state  tax,  when  col- 
lected, and  while  it  is  or  must  be  conceded  that  by  the  act  of  1869 
it  disposed  ol  a  portion  of  the  tax  by  directing  that  all  state  taxes 
collected  on  railroad  property  in  bonded  towns  should  be  held  by  the 
county  treasurer  for  the  benefit  of  the  towns  bonded,  I  fail  to  see 
how  it  can  be  fairly  reasoned  that  the  state  tn  fact  gave  up  no  portion 
of  its  state  tax.  The  fact  is  that  the  portion  of  the  state  tax  which 
by  the  terms  of  the  act.  of  1869  it  surrendered  to  the  bonded  towns 
was  received  by  the  state  without  reference  to  tlus  previous  disposition. 
There  can,  I  think,  be  no  doubt  that,  if  this  were  a  transaction  between 
individuals,  the  party  aggrieved  by  the  action  of  any  third  person  in 
paying  over  the  money  might  recover  in  a  suit  for  money  had  and 
received,  and  it  seems  that  if,  under  the  facts,  such  an  action  would 
lie  between  individuals,  the  act  of  1899  (chapter  336J  gives  a  right  of 
action  against  the  state.  The  county  is,  by  that  act,  to  be  treated  as 
possessed  of  all  the  rights  of  the  bonded  towns,  and  the  original  right 
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of  action  by  the  bonded  towns  in  equity  preserved  and  confirmed  in 
the  county. 

The  judgment  of  the  court  of  claims  should  be  reversed,  with  costs, 
and  a  new  trial  granted. 

CHASE,  J.,  concurs. 

PARKER,  P.  J.  I  cannot  concur  with  the  theory,  adopted  by 
the  court  below,  that  the  state  did  not  intend  to  itself  bear  any  of  the 
burden  which  the  bonds  issued  for  the  purpose  of  constructing  the  new 
railroads  in  the  several  towns  imposed  upon  those  towns.  Nor  do  I 
agree  that  chapter  907  of  the  Laws  of  i^g  does  not  change  "the  ac- 
tion of  the  board  of  supervisors  or  the  duties  of  the  comptroller  in 
determining  the  amount  of  the  state  tax  chargeable  to  each  cotmty" 
in  which  such  newly  created  property  exists. 

The  argument  to  sustain  such  theory  is  that  no  amendment  is  made 
to  the  general  tax  laws  of  the  state ;  that  under  such  laws  the  super- 
visors must  still  return  to  the  comptroller  the  total  assessed  valuation 
as  it  appears  upon  the  tax  rolls  of  the  county;  that  upon  such  valua- 
tion the  comptroller  estimates  the  amount  which  is  the  county's  share 
of  the  wh(^e  state  tax,  and  that,  when  the  county  is  notified  of  that 
amount,  it  is  its  duty  to  pay  to  the  state  that  amount,  even  though 
it  (or  any  reason  l^ils  to  collect  it ;  that  such  amount,  under  the  gen- 
eral tax  laws,  becomes  a  debt  from  the  county  to  the  state,  and  that, 
so  long  as  those  laws  remain  unchanged,  such  method  of  levying  the 
state  tax  must  be  followed,  and  the  county  does  in  each  year  become 
liable  to  the  state  for  the  amount  so  fixed ;  that  the  act  of  1869  itself 
does  not  make  any  change  in  this  method,  and  that  none  should  be 
inferred  therefrom,  unless  it  appears  in  plain  and  distinct  language; 
that  hence  the  amount  which  the  state  has  annually  received  from  the 
county  of  Ulster  was  in  all  respects  regularly  levied,  and  was  no 
more  than  it  was  entitled  to  receive.  To  this  I  answer  that  no  ques- 
tion of  sharing  a  burden  can  arise  in  the  case.  The  railroad  jwoperty 
affected  by  the  act  of  1869  was  new  property,  created  by  the  bonded 
towns,  and  for  the  construction  of  which  it  issued  the  bonds.  By  omit- 
ting to  place  this  new  property  upon  the  assessment  roll  of  the  county, 
the  total  valuation  of  the  county's  property  would  not  be  at  all  dimin- 
ished. By  ajqiroprmting  the  taxes  raised  from  it  to  a  purpose  other 
than  the  expenses  of  government,  no  less  taxes  would  be  available 
for  that  purpose  than  were  raised  before.  The  statute  of  1869,  there- 
fore, imposed  no  burden  upon  either  town,  county,  or  state.  It  simply 
left  matters  as  they  stood  before.  It  operated  to  prevent  an  increase 
of  the  assessment  roll  and  of  the  taxes  collected,  but  it  diminished 
nothing. 

It  is  true  that  no  change  was  made  in  the  method  of  ascertaining 
the  amount  which  a  county  was  to  pay  of  the  state  taxes ;  nor  are  there 
any  specific  directions,  in  the  act  of  1869  or  elsewhere,  which  change 
the  method  of  making  up  the  return  to  the  comptroller  of  the  aggre- 
gate ^uaticm  of  i3ae  assessment  rolls  of  the  county ;  nor  does  the  act 
of  1869  in  terms  provide  that  such  railroad  property  shall  not  be  in- 
dnded  in  the  assesnnent  rolls,  but  it  does  in  clear  and  explicit  terms 
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provide  that  no  taxes  collected  from  such  property  (except  those  that 
are  levied  and  collected  by  the  local  officers  in  highway  and  school 
districts)  shall  be  applied  to  the  purposes  of  taxation.  Beyond  all 
controversy,  such  act  effectually  prohibits  the  taxing  of  such  new- 
made  property  for  the  purpose  of  raising  any  part  of  the  sum  which 
the  state  may  ask  from  the  county.  Clearly,  the  provisions  of  the  act 
of  1869  cannot  be  observed,  if  the  value  of  the  railroad  property  is 
to  be  included  in  the  valuation  of  the  property  in  the  county  which 
is  to  pay  taxes  therein.  Under  the  tax  laws,  the  sums  needed  for 
town  expenses  and  for  county  expenses  are  to  be  raised  from  all 
property  therein  liable  to  taxation.  The  collection  of  all  taxes  in 
the  county,  for  whatever  purpose  needed,  must  be  made  up  on  that 
basis.  Therefore  an  act  which  prevents  the  use  of  any  species  of 
property  for  that  purpose  in  fact  operates  to  exempt  such  property 
from  taxation,  no  matter  in  what  language  it  is  phrased.  When  a  stat- 
ute provides  that  none  of  the  taxes  raised  upon  such  railroad  property 
shall  be  applied  to  the  payment  of  taxes,  but  shall  be  paid  over  to  a 
trustee  for  the  benefit  of  a  specified  sinking  fund,  it  very  effectually 
exempts  such  property  from  that  which  is,  under  the  general  tax 
laws,  required  to  be  placed  upon  the  assessment  rolls  as  prc^erty 
amenable  to  taxation.  True,  the  statute  describes  the  sum  which 
is  to  be  paid  into  the  sinking  fund,  as  "taxes";  but  it  is  clear  that 
they  are  not  "taxes,"  nor  is  that  property  to  pay  "taxes,"  within 
the  meaning  of  the  general  tax  laws.  The  madiinery  of  such  laws 
is  by  the  act  of  1869  utilized  for  the  purpose  of  collecting  from  the 
railroad  company  an  annual  sum,  from  which  the  town  bonds  may  be 
finally  paid;  but,  by  the  same  act,  it  is  forbidden  to  use  such  ma- 
chinery for  the  purpose  of  collecting  from  such  property  I'taxes," 
properly  so  called.  No  sum  may  be  collected  against  such  property 
for  the  purpose  of  paying  governmental  expenses,  either  of  town,, 
county,  or  state. 

The  situation,  then,  is  this :  By  its  general  tax  laws  the  state  pro- 
vides that  each  county  shall  pay  its  quota  of  the  amiual  state  ex- 
penses, estimated  upon  the  aggregate  valuation  of  its  property  appear- 
ing upon  its  assessment  rolls.  Under  the  provisions  of  such  laws, 
none  but  property  liable  to  taxation  is  to  be  placed  upon  such  rolls, 
and  evidently  the  scheme  of  such  laws  is  to  enable  the  county  to 
collect  by  taxation  the  sum  which  is  so  ascertained  and  demanded  by 
the  state  from  it.  Subsequently  the  state  by  another  act  prohibits 
the  county  from  collecting  by  taxation  against  a  specified  portion  of 
its  property  any  taxes  whatever.  By  the  act  of  1869  it  clearly  said 
to  the  county  of  Ulster :  "You  may  not  collect  from  the  new  railroad 
property  within  your  limits  any  portion  of  the  sum  which  hereafter 
will  be  demanded  from  you  as  your  share  of  the  state's  annual  ex- 
penses." That  such  is  the  effect  of  the  act  of  1869  is  beyond  con- 
troversy. 

Now,  reading  all  those  laws  together,  is  it  to  be  supposed  that  the 
state  intended  to  require  the  county  of  Ulster  to  include  within  its 
assessment  roll  the  value  of  the  new  railroad  property,  and  to  report 
it  as  a  part  of  the  aggregate  valuation,  upon  which  its  share  of  the 
state  expense  was  to  be  ascertained?  Was  it  the  states  intention  to 
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make  the  county  value  it  as  a  basis  of  ascertaining  the  county's  li- 
ability, but  to  prohibit  it  from  collecting  therefrom  anything  to  assist 
in  discharging  that  liability?  On  the  contrary,  it  is  clear  to  me  that 
the  act  of  1869  can  be  given  a  just  and  inteUigent  operation  only  by 
considering  it  as  exempting  such  railroad  property  from  the  taxable 
property  of  the  several  towns.  This  provision  of  the  act  should  be 
read  into  the  general  tax  laws  of  the  state,  and  in  making  up  the 
assessment  rolls  of  the  several  bonded  towns  the  railroad  property 
should  never  have  been  placed  thereon  as  jM-opcrty  liable  to  taxation. 
Indeed,  this  statute  has  been  substantially  so  construed  in  Clark  v. 
Sheldon^  106  N.  Y.  104.  12  N.  £.  341 ;  and  it  is  difficult  to  under- 
stand how  the  act  of  1869  is  explicit  enough  to  remove  such  railroad 
property  from  assessment  and  taxation  for  town  and  county  pur- 
poses, yet  not  explicit  enough  to  remove  it  from  taxation  for  the  pur- 
pose of  raising  the  county's  share  of  the  state  tax ;  and  more  difficult 
yet  is  it  to  understand  how  it  is  specific  enough  to  remove  such  prop- 
erty from  taxation  for  the  purpose  of  satisfying  the  state's  claim,  but 
not  clear  enough  to  prevent  it  from  being  included  in  the  estimate  by 
which  the  state's  claim  is  ascertained. 

In  my  judgment,  the  various  amounts  claimed  in  this  action  were 
not  regularly  assessed  and  collected  by  the  state  against  the  county. 
They  were  estimated  upon  a  wrong  basis.  The  board  of  supervisors 
of  the  county  erred  in  including  the  valuation  of-  the  railroads  in  the 
amount  that  it  returned  to  the  state  comptroller,  and  the  state's  claim 
against  the  county  was,  therefore,  in  each  year,  too  large.  Hence 
it  has  in  fact  received  a  larger  sum  in  such  years  than  it  was  law- 
fully entitled  to.  Much  of  this  money,  so  overpaid  to  the  state,  the 
county  has  refunded  to  the  towns.  Some  of  it,  as  I  understand  the 
case,  has  never  been  refunded.  The  act  of  18991  under  which  this  pro- 
ceeding has  been  instituted,  authorizes  a  recovery  by  the  county  if  a 
cause  of  action  is  shown  against  the  state,  either  in  behalf  of  the 
county  or  the  town,  and  provides  for  a  proper  division  of  the  recovery 
between  them.  The  state  having  received  moneys  to  which  it  was  not 
entitled,  it  should,  ex  aequo  et  bono,  refund  it;  and  under  the  pro- 
visions of  the  act  of  1899  that  seems  to  be  sufficient  to  allow  a  re- 
covery in  this  proceeding. 

In  my  opinion,  the  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  granted, 

SMITH,  J.  (dissenting).  By  section  264  of  the  Code  of  Civil  Pro- 
cedure it  is  provided  that,  where  jurisdiction  to  hear  and  determine  a 
claim  is  conferred  upon  the  court  by  a  special  law,  the  liability  of  the 
state  is  not  thereby  implied,  but  such  a  claim  is  subject  to  defense  and 
counterclaim  by  the  state  in  the  same  manner  and  to  the  same  extent 
as  if  presented  under  a  general  law.  The  act  which  authorizes  the  con- 
sideration of  this  claim  by  the  court  of  claims  provides  that  no  judg- 
ment shall  be  rendered  against  the  state  unless  the  facts  proven  shall 
make  out  a  case  against  the  state  which  would  create  a  liability  were 
the  same  established  in  evidence  in  a  court  of  law  or  equity  against  an 
individual  or  corporation.  It  is  apparent,  therefore,  that  this  enabling 
act  has  given  to  the  claimant  no  better  cause  of  action  than  was  had 
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befcM'c  its  passage,  and  I  understand  the  attorney  for  the  appellant 
claims  nothing  herefrom. 

This  action,  then,  invohres  the  construction  of  chapter  907  of  the 
Laws  of  1869,  as  amended  by  chapter  283  of  the  Laws  of  1871.  The 
act  in  question  is  entitled  "An  act  to  amend  an  act  entitled  'An  act 
to  authorize  the  formation  of  railroad  corporations  and  to  regulate  the 
same,'  passed  April  2,  1850,  so  as  to  permit  municipal  corporations  to 
aid  in  the  construction  of  railroads.  The  act  then  provides  for  a 
petition  to  the  county  judge  for  the  right  to  issue  municipal  bonds  for 
railroad  stock,  for  the  determination  by  the  county  judge  whether 
a  majority  of  the  taxpayers  and  taxable  property  desire  the  bonding, 
for  the  appointment  of  railroad  commissioners,  and  for  the  issue  of 
bonds,  and  then  provides: 

'*A11  taxes  except  srbool  and  rond  taxes  collected  for  the  next  thirty  yeaxa, 
or  M  much  thereof  as  may  be  necesAnry,  in  any  town.  Tillage  or  city,  m  the 
assessed  valuation  of  any  railroad  in  said  town,  vtUage  or  city,  for  whitai 
said  town,  rlllngc  or  city  has  Isitued.  or  shall  Issue,  bonds  to  aid  in  the  con- 
stiiictlon  of  snid  rnllrond,  shall  be  paid  o^er  to  the  treasurer  of  the  county  In 
which  siild  town,  village  or  city  lies,  and  said  money  so  paid  over,  Including 
Interest  collected  on  bonds  held  by  said  treasurer  as  a  sinking  fund,  shaJl  be 
Invested  by  said  treasurer  In  state,  city.  town,  county  or  village  bonds,  Issued 
pursuant  to  law  of  this  state,  or  United  States  bonds,  within  sixty  days  after 
receiving  the  same,  and  shall  be  held  by  said  county  treasurer  as  a  siultlng 
fund  for  the  redemption  and  payment  of  the  bonds  Issued  or  to  be  Issued  by 
said  town,  village  or  city,  to  aid  In  the  construction  of  said  railroad." 

These  taxes  collected  upon  this  railroad  property  in  some  instances 
were  not  turned  over  to  the  treasurer  of  the  county  for  the  purposes 
stated,  but  passed  with  the  other  taxes  to  the  benefit  of  the  county. 
The  full  amount  of  state  taxes  assigned  to  each  county  were  paid  by 
the  county  to  the  state.  Thereafter  the  bonded  towns,  for  whose 
benefit  was  inserted  this  provision  in  the  law,  sued  the  county  to  re- 
cover back  the  amount  of  taxes  so  diverted  to  general  purposes,  which 
should,  under  the  law,  have  been  set  apart  for  a  sinking  fund.  In 
these  actions  they  succeeded.  Thereupon  the  county  of  Ulster,  having 
paid  to  the  several  towns  the  amount  of  taxes  so  diverted,  has  made 
this  claim  against  the  state  to  recover  back  from  the  state  what  is- 
claimed  to  be  the  amount  of  these  taxes  unlawfully  diverted,  which 
were  received  by  the  state  as  state  taxes.  The  court  of  claims  has 
held  that  the.  county  was  not  entitled  to  recover,  and  from  the  judg- 
ment entered  upon  their  direction  this  appeal  is  taken. 

By  section  58  of  the  general  tax  law  it  is  provided  that  the  clerk 
of  the  board  of  supervisors  shall,  on  or  before  the  second  Monday 
in  December,  transmit  to  the  comptroller  a  certificate  or  return  of 
the  aggregate  assessed  and  equalized  valuation  of  the  real  and  per- 
sonal estate  in  each  tax  district  as  the  valuation  of  such  real  estate 
has  been  corrected  by  such  board,  and  the  amount  of  taxes  assessed 
thereon  for  town,  aty,  school^  county,  and  state  purposes.  This 
railroad  property  was  clearly  property  that  was  assessed  within 
the  county.  Taxes  were  paid  thereupon,  and  such  taxes  as  were 
assessed  thereupon  for  school  and  road  purposes  were  devoted  to 
such  purposes.  In  the  certificate  or  return  of  the  clerk  of  the  board 
of  supervisors,  made  to  the  comptroller,  he  was  required  to  include 
this  property  according  to  the  very  letter  of  the  law.   Upon  these  re- 
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turns  the  state  board  of  equalization  equalizes  the  valuations,  the 
same  as  the  county  board  of  equalization  equalizes  the  valuations 
between  the  several  dties  and  towns  therein.  The  state  tax  rale  is 
determined  by  the  legislature  from  these  aggregate  valuations,  which 
contain,  by  the  letter  of  the  law,  the  assessment  of  this  railroad  prop- 
erty. The  comptroller  then  certifies  to  each  county  the  amount  of 
taxes  which  must  be  paid  by  each  county.  His  duty  is  simply  min- 
isterial in  applying  the  tax  rate  to  the  equalized  valuation  of  a  county. 
This  amotmt,  so  certified  by  the  comptroller,  is  required  to  be  paid 
to  the  state  from  the  taxes  first  collected  in  the  county.  The  amount 
mtist  be  paid  in  full,  and  is  subject  to  no  reduction  whatever  for 
taxes  uncollected  or  lost.  It  will  thus  be  seen  that  the  state  taxes,  a 
part  of  'vriiich  are  sought  to  be  recovered  back,  were  assessed  and 
paid  in  exact  accordance  with  the  law.  The  clerk  of  the  board  of 
supervisors  was  required  to  include  the  valuation  of  this  property  as 
taxable  property  in  his  report  to  the  comptroller.  The  state  board 
of  equalization  were  required  to  make  their  equalization  upon  the 
valuations  returned  by  the  clerks  of  the  boards  of  supervisors.  The 
comptroller  was  required  to  compute  his  tax  upon  the  valuations 
made  by  the  state  board  of  equalization.  The  county  treasurer  was 
required  to  pay  from  the  taxes  first  collected  the  fuU  amount  certi- 
fied by  the '  comptroller  as  the  amount  due  from  that  county.  It 
would  seem  to  follow  that  the  payment  under  the  requirement  of 
the  law  of  a  tax,  estimated  and  computed  by  the  state  officers  in 
strict  accordance  with  the  law,  could  furnish  no  ground,  legal  or 
equitable,  for  an  action  for  the  return  of  the  same.  If  the  statute  had 
gone  further,  and  provided  that  the  clerk  of  the  board  of  supervisors, 
in  certiying  to  the  comptroller  the  assessable  valuation  of  taxable 
property,  should  omit  this  property,  or  had  provided  that  the  state 
board  of  equalization  should  deduct  the  value  of  this  railroad  prop- 
erty, or  had  provided  that  the  state  comptroller,  ip  determining  the 
amount  for  which  each  county  should  be  liable,  should  deduct  any 
amount  on  account  of  the  provisions  of  the  act  of  1869,  the  intent 
of  the  legislature  would  have  been  made  plain  to  compel  the  state 
to  contribute  to  the  help  of  these  bonded  towns  as  well  as  the  county. 
But  none  of  these  provisions  were  made,  and  there  is  no  express  pro- 
vision of  law  diminishing  the  contribution  of  each  county  to  the  sup- 
port of  the  state  by  reason  of  this  diversion  of  certain  of  the  taxes 
collected  as  a  sinking  fund  for  these  bonds.  In  fact,  it  is  not  claimed 
that  the  statute  is  ex{H*e8s ;  but  the  appellants  would  find  some  im- 
plied modification  of  the  general  statutory  law  as  to  the  collection 
of  state  taxes,  so  that  the  county,  by  reason  of  the  appropriation  of 
these  particular  taxes  to  the  payment  of  these  bonds,  should  have 
allowance  therefor  in  the  amount  which  they  contribute  to  the  state. 

Those  who  claim  an  implied  modification  of  the  law  are  not  agreed 
as  to  just  at  what  point  that  law  should  be  impliedly  modified.  Some 
argue  that,  because  these  taxes  collected  are  devoted  to  a  special 
purpose,  the  property  is  exempt,  and  that  the  clerk  of  the  board 
of  supervisors  should  not,  therefore,  return  to  the  comptroller  this 
property  as  part  of  the  assessable  property  of  the  county.  Others 
argue  that,  while  the  clerk  of  the  board  of  supervisors  is  required 
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by  law  to  return  all  the  assessable  property  in  a  county,  the  state 
board  of  equalization  should  make  allowance  therefor  in  equalizing* 
the  valuations  of  the  different  counties  throughout  the  state.  Others 
claim  that  the  state  comptroller,  in  computing  the  amount  which 
the  county  must  contribute  to  the  state  taxes,  ia  required  to  take 
into  consideration  this  special  appropriation  of  the  taxes  from  this 
railroad  property.  Still  others  claim  that  the  county  treasurer  need 
pay  to  the  comptroller  only  a  part  of  the  amount  required  from  each 
county,  deducting-  the  amount  which  would  naturally  be  assessable 
to  the  railroad  property.  But  none  of  these  claims  are  free  from 
difficulty.  If  it  be  claimed  that  by  reason  of  the  appropriation  of 
part  of  the  taxes  from  the  railroad  property  to  pay  the  bonds  of  the 
towns  bonded  for  their  construction  the  property  had  become  ex- 
empt, it  may  be  answered  that  it  is  assessed  generally  for  school  and 
road  purposes,  and  it  is  clearly  not  exempt  property,  although  part 
of  the  taxes  paid  thereon  is  diverted  from  the  purposes  of  general 
taxation.  The  claim  that  the  state  board  of  equalization  or  the 
comptroller  should  make  allowance  for  these  taxes  so  diverted,  either 
in  the  equalization,  or  in  the  estimate,  or  in  the  computation  of  the 
amount  of  taxes  due  from  a  county,  would  seem  to  fall  by  reason 
of  the  fact  that  neither  the  comptroller  nor  the  state  board  of  equal- 
ization have  before  them  what  part  of  the  assessed  property  was 
railroad  property.  The  statute  requires  the  certification  of  the  ag- 
gregate valuation  of  the  assessed  property  only,  and  nowhere  is  the 
clerk  of  the  board  of  supervisors  directed  to  return  to  the  comptroller 
what  part  of  that  property  was  railroad  property  subject  to  the  pro- 
visions of  the  act  of  1869.  The  remaining  claim,  that  the  county  treas- 
urer should  deduct  from  the  taxes  demanded  the  proper  amount, 
would  find  a  practical  difficulty  in  the  explicit  command  of  the  stat- 
ute that  he  shall  pay  this  amount  from  the  moneys  first  collected, 
and  also  from  the  fact  that  the  amount  had  been  estimated  from  the 
valuation  equalized  by  the  state  assessors,  and  not  necessarUy  from 
the  valuation  certified  by  the  clerk  of  the  board  of  supervisors.  This 
would  also  result  in  a  deficiency  in  the  amount  estimated  as  neces- 
sary to  pay  the  expenses  of  the  state,  against  which  the  law  will 
clearly  presume. 

These  difficulties  are  suggested,  not  for  the  purpose  of  holding  that 
they  are  insurmountable,  if  the  intent  of  the  legislature  were  clear 
that  the  state  should  bear  its  share  of  the  contribution  for  the  help 
of  the  bonded  towns,  but  as  cogent  evidence  that  it  was  never  in- 
tended by  the  legislature  that  any  contribution  should  be  made  by 
the  state  at  large.  Is  the  legislature  presumed  to  have  passed  a 
law  which  would  result  every  year  in  a  deficiency  of  moneys  neces- 
sary to  be  raised  for  the  state  expenses?  Appellant  has  argued  that 
the  state  has  power  to  make  its  tax  rate  what  it  will,  and  can  make 
allowance  for  this  deficiency  by  a  slightly  increased  state  rate.  The 
answer  to  this  argument  lies  in  the  fact  that  no  state  department  has 
knowledge  of  facts  from  which  can  be  determined  what  the  defidency 
will  be  for  which  allowance  could  be  made.  The  county  board  of 
supervisors,  who  alone  have  this  knowledge,  are  not  required  to  cei^ 
tffy  the  amount  of  assessed  railroad  property.   This  argument  and 
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its  answer  only  emphasizes  respondent's  contention  that,  if  the  state 
had  intended  to  contribute  to  this  burden,  some  provision  could  and 
would  have  been  made  in  the  general  tax  law,  whereby  the  state 
would  be  protected  from  a  yearly  deficiency  which  is  the  inevitable 
result  of  the  appellant's  construction  of  the  law.  Nor  can  appellant 
answer  that  the  state  may  as  well  suffer  the  deficiency  as  the  county. 
In  the  first  place,  the  county  always  must  provide  for  some  deficiency. 
Under  the  general  tax  law,  the  tax  collectors  pay  to  the  localities  in 
full  the  moneys  collected  for  them  and  the  balance  is  paid  to  the  coun- 
ty. If,  then,  any  taxes  for  any  reason  are  unpaid,  the  loss  comes  to 
the  county,  to  be  made  up  by  the  next  tax  levy.  But  the  county  need 
suffer  no  deficiency.  The  board  of  supervisors  have  offidal  knowl- 
edge of  the  amounts  of  railroad  property,  the  taxes  from  which  are 
to  go  to  this  sinking  fund.  The  tax  rate  fixed  in  view  of  this  knowl- 
edge could  lead  to  no  deficiency  on  accotmt  of  this  diversion  of 
those  taxes. 

This  problem  in  its  final  solution  comes  to  the  actual  intent  of  the 
legislature,  whether  to  make  both  state  and  county  contribute  to 
the  help  of  the  bonded  towns,  or  to  require  the  county  alone  to  make 
the  contribution.  It  will  not  do  to  say  that  it  was  the  intent  of  the 
statute  to  make  the  property  which  it  created  pay  the  debt  of  the 
towns  by  which  in  part  it  was  created.  This  railroad  property  as- 
sessed is  not  property  created  by  the  statute.  The  real  property, 
which  forms  a  large  proportion  in  value  of  the  property  assessed, 
has,  before  the  incorporation  of  the  railroad,  been  property  assessed 
within  the  town  and  compelled  to  bear  its  share  of  the  public  ex- 
pense. It  is  not  unnatural  that  the  statute  should  compel  a  county 
to  come  to  the  rescue  of  an  overburdened  town  vrithin  its  borders. 
It  might  well  be  assumed  that  the  property  within  the  county  is  to 
an  extent  benefited  by  the  improvements  within  the  towns  within 
that  county.  Upon  the  same  principle,  not  many  years  ago,  it  was 
provided  in  certain  cases  a  county  should  bear  part  of  the  expense 
for  the  construction  of  bridges,  which  would  otherwise  be  town 
charges.  Is  it  not  much  less  probable  that  the  legislature  ever  in- 
tended that  the  state  at  large  should  contribute  to  the  burdens  of 
these  bonded  towns  ?  The  benefit  to  the  state  at  large  is  too  remote 
upon  which  to  base  any  such  presumption. 

Again,  as  has  been  stated,  the  liability  of  the  state  to  contribute 
to  the  burdens  of  these  towns  must  be  fotmd  in  some  implied  modi- 
fication of  the  statutory  machinery  for  the  collection  of  state  taxes. 
The  rule  of  statutory  construction  has  been  long  settled  that  the 
state  will  never  be  presumed  to  have  surrendered  any  rights,  and 
that  such  surrender  must  be  found  in  express  statutory  enactment. 
In  Black,  Interp.  Laws,  at  page  316,  the  rule  is  stated: 

*fln  general,  however,  the  rule  Is  well  settled  that  statutory  grants  of  prop- 
orty.  franchises,  or  prlTeleges  In  which  a  goTernment  has  an  Interest,  are  to 
be  construed  strictly  In  favor  of  the  public  and  against  the  grantee  and  noth* 
lag  wni  pOM  except  what  Is  granted  In  clear  and  explicit  terms.** 

In  the  same  authority,  at  page  119,  the  rule  is  stated: 

**GeneraI  words  hi  a  statute  do  not  Include  nor  bind  the  gOTemment  by 
wtose  anthoritr  tbe  statute  was  enacted,  whore  Its  sovereignty,  rlgbbi,  pre- 
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rogatlves,  or  Intereste  are  InvolTed.  It  la  bound  only  by  being  ez^vaily 
named  or  by  necessary  implication  from  the  terma  and  pnipon  of  the  act** 

Tht  author  proceeds : 

"If  the  government  Is  not  expressly  referred  to  In  a  given  statnte,  It  is  pre- 
enmed  that  It  was  not  intended  to  be  affected  thereby,  and  tbls  presnmpUoa, 
In  any  case  where  the  rights  or  interests  of  the  state  wonld  be  Inrolved,  csa 
be  overcome  only  by  clear  and  Irresistible  Implications  from  the  statute  Its^. 
Generally  speaking,  therefore,  the  state  Is  not  bound  by  the  provisions  of  any 
statute,  however  graerally  It  may  be  expressed,  by  which  Its  sovereignty 
would  be  derogated  from,  or  any  of  Its  prerogatlTes,  rts^ts,  titles,  or  Interests 
would  be  devested,  save  where  the  act  Is  specifically  made  to  extoid  to  the 
state,  or  where  the  legislative  Intention  is  too  plain  to  be  mistaken." 

It  is  the  same  principle  which  holds  statutes  of  exemptions  to  a 
strict  construction.  This  princi[^e  of  construction  ne^tives  the  in- 
tention claimed  by  the  appellant  to  make  the  state  a  jomt  contributor 
with  the  county  for  the  benefit  of  these  towns.  For  the  county  to 
recover  in  this  action,  it  must  appear  from  the  law  that  the  state  has 
voluntarily  surrendered  part  of  the  iM*(^rty  from  which  it  derives 
revenues,  thereby  increasing  the  burdens  upon  other  property 
throughout  the  state.  In  my  judgment,  it  does  not  so  appear,  and 
the  judgment  of  the  court  below  should  be  sustained. 

CHESTER,  J.,  concurs. 


(39  Misc.  Rep.  474.) 

PEOPLE  ex  r^  NEW  TORK  EDIBON  GO.  v.  FKITNER  et  si.,  Oom*n. 

(Supreme  Court,  Special  Term,  New  York  County.  December,  1902.) 

1.  Cbbtiorari— Tax  Absessmbnt— Rbfrrencb. 

Tax  commissioners  of  a  city  assessed  In  their  annual  record,  without 
locating  them,  "the  foundatlonsi,  sub  and  super  structures,  cimdulti, 
Xripes,  wires,  cables,  and  connections,"  of  an  electric  Ugbt  company,  as 
located  on  private  property.  The  company  Insisted  that  the  foundations, 
etc.,  vren  not  taxable  locally,  because  located  In  or  under  highways,  and 
taxable  only  as  special  franchises  by  the  state  board  of  tax  commis- 
sloners,  under  Laws  1890,  c.  712,  |  47.  Beld  to  present  a  auestlon  ctf 
fact  requiring  evidence  for  Its  determination,  and  therefore  s  reference 
was  necessary  for  that  purpose. 

2.  Saub— Application  to  Cokiiect  Assebsuert. 

The  neceeslty  of  a  prior  application  to  have  an  assessment  corrected 
before  review  by  certiorari  does  not  arise  where  the  tax  b  void  bennse 
the  tax  officials  hod  no  right  to  make  it 

Certiorari  by  the  people,  on  the  relation  of  the  New  York  Edison 

Company,  as  the  successor  of  the  Edison  Electric  Illuminating  Com- 
pany of  New  York,  against  Thomas  L,.  Feitner  and  others,  commis- 
sioners, to  review  an  assessment.   Order  of  reference  made. 

Beardsley  &  Hemmens,  for  relator. 

George  h.  Rives,  Corpw  Counsel  (E.  Crosby  Kindleberger,  of  coun- 
sel), for  respondents. 

SCOTT,  J.  This  is  the  usual  tax  certiorari  to  review  the  assess- 
ment of  relator's  property  for  purposes  of  taxation.  The  Edison 
Electric  Illuminating  Company  of  New  York,  predecessor  of  the 
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relator,  was  assessed  for  the  year  ic>oi  at  $1,664,850,  value  of  its 
capital  stock,  and  $80,000.  value  of  its  real  estate.  The  certiorari 
calls  in  question  both  assessments.  The  entry  respecting  the  valua- 
tion of  the  real  estate,  as  it  appears  in  the  "annual  record"  for  the  year 
igoi,  shows  that  the  subject-matter  assessed  was  "foundations,  sub 
and  super  structures,  conduits,  pipes,  wires,  cables,  and  connections." 
Where  these  were  situated,  does  not  appear  in  the  record.  The 
relator  insists  that  the  property  thus  assessed  as  real  estate  must  be 
deemed  to  be  the  conduits,  cables,  etc.,  in  or  under  the  public  streets 
and  highways,  and  that  they  are  exempt  from  assessment  and  taxa- 
tion for  local  purposes  under  the  franchise  tax  law,  which  provides 
that  "tangible  property  subject  to  a  special  franchise  tax  situated  in, 
upon,  under  or  above  any  street,  highway,  public  place  or  public 
waters  as  described  in  subdivision  three  of  section  two  shall  not  be 
taxable  except  upon  the  assessment  made  as  herein  provided  by  the 
state  board  of  tax  commissioners."  Laws  1899,  c.  712,  §  47.  The 
respondents,  on  the  other  hand,  assert  that  the  real  estate  thus  as- 
sessed consisted  of  conduits,  cables,  etc.,  in,  upon,  under,  or  affixed  to 
the  land  on  private  property,  and  hence  was  not  exempted  from  local 
assessment  under  the  section  of  the  franchise  tax  law  above  quoted. 
Manifestly  here  is  a  question  of  fact,  requiring  the  taking  of  evidence 
for  its  determination.  The  respondents,  however,  insist  that  as  to  the 
assessment  of  the  real  estate  the  writ  should  be  quashed,  because  the 
relator  made  no  application  to  the  tax  commissioners  for  the  correc- 
tion of  the  assessment. 
Section  895  of  the  charter  of  the  city  of  New  York  provides  that : 

"Dnring  the  time  that  books  ahnll  be  open  to  public  Inspection  as  aforesaid 
appUcatloo  may  be  made  by  any  person  or  corporation  claiming  to  be  ag- 
grieved by  tbe  asseBscd  valuation  of  real  or  personal  estate,  to  have  the  same 
anrrected.  If  such  application  be  made  In  relation  to  tbe  aBsessed  valuation 
of  r«il  estate,  It  must  be  made  In  writing,  stating  the  grounds  of  objection 
thereto.** 

And  section  250  of  the  general  tax  law  provides  that  petitions  for 
the  writ  of  certiorari  shall  show  "that  application  has  been  made  in 
due  time  to  the  proper  officers  to  correct  such  assessment." 

It  is  well  settled  that  the  court  will  not  entertain  applications  to 
correct  assessments  unless  application  has  first  been  made  to  the 
commissioners.  People  v.  Feitner,  45  App.  Div.  542,  61  N.  Y.  Supp. 
432.  Such  an  application  however,  presupposes  that  the  commission- 
ers haye  jurisdiction  to  make  the  assessment  in  the  first  place,  and 
that  they  have  acted  erroneously  in  exercising  that  jurisdiction,  and 
that  their  assessment  is  therefore  open  to  correction  by  them.  When, 
however,  the  assessment  is  absolutely  void,  because  the  commission- 
ers have  no  jurisdiction  to  make  the  assessment  at  all,  there  is  nothing 
to  correct,  and  it  is  not  necessary  that  any  application  should  be 
made  to  the  commissioners  as  a  foundation  for  the  writ  of  certiorari. 
People  V.  Feitner,  30  Misc.  Rep.  641,  64  N.  Y.  Supp.  321.  That  is 
the  case  presented  here,  on  the  relator's  statement  of  the  facts.  If 
the  conduits,  cables,  etc.,  assessed  as  real  estate,  were  situated  as  is 
alleged  by  the  relator,  they  are  wholly  exempt  from  local  taxation, 
and  the  commissioners  were  without  jurisdiction  to  assess  them  at  all. 
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If,  upon  the  evidence  to  be  taken,  it  appears  that  the  real  estate  as- 
sessed consists  exclusively  of  property  exempted  from  local  taxa- 
tion by  the  franchise  tax  law,  the  assessment  must,  of  course,  be 
vacated.  If,  however,  it  should  appear  that  the  relator  does  own 
real  estate  consisting  of  conduits,  cables,  etc.,  wholly  upon  private 
property,  and  not,  therefore,  exempted  by  the  franchise  tax  law.  the 
assessment  must  stand,  and  cannot  even  be  reduced,  however  much 
its  value  may  have  been  overestimated  by  the  commissioners,  for  as 
to  such  property  the  commissioners  had  jurisdiction  to  fix  an  assess- 
ment, and  their  decision  as  to  its  value  cannot  be  reviewed,  because 
no  application  for  a  correction  of  the  assessment  was  made  to  them. 
The  necessity  for  a  prior  application  to  the  commissioners  failed  only 
as  to  property  absolutely  exempt  from  assessment,  as  to  which  they 
were  consequently  without  jurisdiction.  The  motion  to  quash  must 
therefore  be  denied.  As  to  the  assessment  upon  the  capital  stock, 
the  relator  duly  made  application  for  its  correction,  and  the  commis- 
-sioners  did  larg^ely  reduce  it.  In  that  application  certain  statements 
■were  made,  which,  as  the  commissioners  state  in  their  return,  they 
<iisbelieved  and  disregarded.  Their  action  in  so  doing  was  equiva- 
lent to  a  denial  of  the  statements  thus  disregarded.  Hence  arises  an 
issue  of  fact  upon  which  evidence  should  be  taken.  An  order  of  ref- 
«rence  may  be  presented  and  settled  on  notice. 
Ordered  accordingly. 


(39  Misc.  Rep.  463.) 

PEOPLE  ex  rel.  BDISOX  ELECTRIC  ILLUMINATING  00.  OF  BBOOELTN 
V.  FEITNER  et  aL,  Tax  Oom'n. 

(Sapreme  Oonrt  Special  Tarn,  New  Totk  County.  December,  IflOfi.) 

1  Cf,i(tioraiu— Tax  AjBsnnraRT— Waiter  of  Objbctiokb. 

A  corporation  claiming  to  be  ag^eved  hj  the  aweasment  of  Its  real 
estate  applied  In  writing  to  the  tax  commissioners  of  New  York  under 
I^ws  1897,  c.  878,  I  896.  for  Its  reduction.  The  application  undertook 
to  allege  that  the  ftsseasment  was  Illegal  for  oTerralnatloii  and  irregu- 
larity. The  allegation  as  to  Irregularity  was  Insufficient  as  a  baals  for 
action  by  the  commissioner.  The  petition  for  certiorari  under  Laws 
1890,  c.  906,  made  no  allegation  as  to  Irregularity.  Held,  that  inch  ob- 
jection was  walTCd. 

"9.  8ahb — Rbtibv. 

Oeitlorari  brings  op  for  review  only  the  objections  to  an  aasesBinent 
made  before  the  tax  commissioners. 

-8.  Saub— Statement. 

A  statement  In  an  application  for  certiorari  to  review  a  tax  asaeas- 
ment  stated  tliat  the  relator'a  real  estate  liad  been  osBessed  at  a  valnation 
of  8905,000,  whereas,  in  accordance  with  its  market  value,  It  should  not 
have  been  assessed  at  more  than  8500,000.  Bdd  not  an  allegation  of 
overvaluation  as  a  fact,  but  a  mere  opinion  of  one  not  shown  to  be 
qnallfled  as  an  ex|>ert  in  repud  to  such  overralnatton. 

-4.  Samb— RanBEiroB. 

Statonent  on  apimeation  for  certiorari  that  real  estate  In  relator's 

Judgment  should  not  hare  been  assessed  above  a  certain  sum  does  not 
allege  such  overvaluation  as  a  fact,  so  as  to  raise  a  question  of  fact 
within  Laws  ISOG,  c.  908,  I  253,  so  that  testimony  Is  necessary  tor  its 
pnver  dlspoitition  requiring  a  reference  to  determine  such  fact. 
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SL  Sake. 

An  application  for  certiorari  to  rerlew  an  aaseasment  for  an  nnder- 
gronnd  electrical  conduit,  alleging  that  mnch  of  the  system  bad  been 
In  the  ground  for  many  years,  and  was  worth  a  part  of  its  original  value, 
with  no  statement  as  to  how  mnch  of  the  system  had  l>een  underground, 
or  what  its  original  value  was,  or  what  part  of  Its  niglnal  value  remained, 
was  Insuffldent  to  ahow  an  overvaluation. 

Certiorari  by  the  people,  on  the  relation  of  the  Edison  Electric 
Illuminating  Company  of  Brooklyn,  against  Thomas  L.  Feitner  and 
others,  commissioners  of  taxes,  to  review  an  assessment  of  the  re- 
lator's underground  conduit  system.    Motion  for  reference.  Denied. 

Sheehan  &  Collin  (John  L.  Wells,  of  counsel),  for  relator. 
George  L.  Rives,  Corp.  Counsel  (George  S.  Coleman  and  Curtis 
A.  Peters,  of  counsel),  for  respondents. 

SCOTT,  J.  This  is  an  application  to  review  by  certiorari  the 
assessment  as  real  estate,  for  the  purposes  of  taxation,  of  the  relator's 
underground  conduit  system.  The  relator  moves  for  a  reference  to 
take  testimony,  and  the  respondents  move  to  dismiss  the  writ.  The 
relator,  as  required  by  the  charter,  made  written  application  to  the 
respondents  for  a  reduction  of  the  assessment.  That  application  un- 
dertook to  allege  that  the  assessment  was  illegal,  both  on  account 
of  overvaluation  and  irregularity.  The  allegation  as  to  irregularity 
was  not  stated  in  the  application  in  such  form  as  to  ccmstitute  a  basis 
for  action  by  the  commissioners,  and  in  its  petition  for  the  writ  of 
certiorari  the  relator  makes  no  claim  of  irregularity.  That  objection 
to  the  assessment  is,  therefore,  to  be  deemed  waived.  People  v. 
Tierney,  57  Hun,  357,  10  N.  Y.  Supp.  940.  This  leaves  to  be  con- 
sidered only  the  allegation  as  to  overvaluation.  Under  section  801; 
of  the  Greater  New  York  charter  of  1897,  which  was  in  force  when 
this  assessment  was  made,  a  person  feeling  a^rieved  by  the  assessed 
valuation  of  his  real  estate  was  required  to  make  an  application 
for  the  correction  of  the  assessment  in  writing,  stating  the  ground 
ol  objection  thereto.  The  writ  of  certiorari  is  essentially  a  writ 
of  review,  and  its  function  in  matters  of  taxation  is  to  review  the 
action  or  refusal  to  act  of  the  tax  commissioners.  Consequently^ 
no  objections  are  brought  up  for  review,  except  such  as  were  pre- 
sented to  the  commissioners  upon  the  application  for  correction.  In 
re  Winegard,  78  Hun,  58,  28  N.  Y.  Supp.  1039;  People  v.  Neflf,  15 
App.  Div.  8,  44  N.  Y.  Sui^.  46.  The  objection  to  the  assessment 
cannot,  therefore,  be  expanded  by  the  petition  for  the  writ.  In  the 
present  case  the  application  to  the  commissioners  is  attached  to  the 
petition,  and,  by  reference,  made  a  part  of  it.  The  question  presented 
by  the  motion  and  countermotion  is  whether  or  not  the  objection 
made  to  the  assessment  as  contained  in  the  application  for  correction 
addressed  to  the  commissioners  is  sufficient  to  call  for  the  taking  of 
evidence.  Under  section  253  of  the  general  tax  law  the  granting  of 
an  application  to  take  evidence  is  not  a  matter  addressed  to  the  dis- 
cretion of  the  court,  but  is  a  substantial  right  if  issues  of  fact  are  raised 
by  the  petition  and  the  return,  the  issuable  allegations  of  the  petition  be- 
ing those  which  were  contained  in  the  af^lication  to  the  commissioners. 
People  ex  rel.  Thomson  v.  Feitner,  168  N.  Y.  441,  457,  61  N.  E.  763. 
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If  it  should  appear  that  the  facts  stated  in  the  application  for  cor- 
rection, if  taken  as  true,  are  not  sufficient  to  establish  the  overvalua- 
tion, no  issue  is  presented  requiring  evidence  to  be  taken,  ahhough 
the  commissioners  in  their  return  may,  for  greater  caution,  have  un- 
dertaken to  answer  or  deny  some  or  all  of  the  alleviations,  since  the 
denial  of  an  immaterial  allegation  cannot  raise  an  issue  which  must 
be  tried.  What  is  a  sufficient  allegation  of  overvaluation  to  raise  a 
question  requiring  the  taking  of  evidence  has  been  much  discussed. 
In  People  v.  Barker,  14  App.  Div.  412,  43  N.  Y.  Supp.  1015,  the 
allegation  was  positively  made  that  the  property  was  assessed  at  $210,- 
000  more  than  was  in  accordance  with  the  marketable  value  there- 
of. This  was  held  to  be  equivalent  to  an  allegation  that  the  assess- 
ment was  $210,000  in  excess  of  the  price  at  which  the  property  would 
ordinarily  sell,  and  was  accordingly  considered  a  sufficient  allegation  of 
overvaluation.  In  People  ex  rel.  Bronx  Gas  &  Electric  Co.  v.  Feitner, 
43  App.  Div.  198,  59  N.  Y.  Supp.  327,  the  allegation  was  that  the  prop- 
erty was  assessed  at  $89,000,  instead  of  $14,644,  which  was  the  full 
value,  and  at  more  than  it  would  sell  for  under  ordinary  circumstances, 
and  this  allegation  was  deemed  sufficient.  In  People  ex  rel.  Sutphen 
y.  Feitner,  45  App.  Div.  542,  61  N.  Y.  Supp.  432,  the  relator  used  the 
precise  language  used  by  the  relator  in  the  present  case,  alleging  that 
his  property  had  been  assessed  at  $145,000,  whereas  the  same  should 
not  have  been,  in  his  judgment,  valued  at  more  than  $69,000  to  be 
in  accordance  with  the  market  value  thereof.  He  then  alleged  that 
the  property  had  not  increased  in  market  value  since  1895,  and  had 
been  assessed  in  1895  at  $57,000,  being  increased  to  $69,000  in  1896; 
but  he  did  not  show  that  the  property  in  those  years  had  been  assessed 
at  its  true  market  value.  These  allegations  were  held  to  be  insuffi- 
cient to  raise  any  issue  of  fact,  since  the  relator  had  merely  made  a 
claim  of  overvaluation,  and  had  stated  no  facts  upon  which  the  claim 
was  based.  From  these  cases  the  rule  may  be  deduced  that,  in  order 
to  warrant  the  taking  of  evidence,  the  applicant  must  state  facts  from 
which,  if  taken  to  be  true,  it  can  be  seen  that  the  property  has  been 
overvalued.  Since  the  petition  and  return  in  a  tax  certiorari  are  con- 
strued and  treated  as  the  pleadings  in  an  action,  the  relator  may 
either  allege  the  overvaluation  as  a  matter  of  fact,  as  was  done  in 
People  V.  Barker,  supra,  and  in  People  ex  rel.  Bronx  Gas  &  Electric 
Co.  V.  Feitner,  supra,  or  may  set  forth  a  claim  of  overvaluation  sup- 
ported by  the  averment  of  particular  facts  to  sustain  the  claim,  as 
was  done  in  People  ex  rel.  Thomson  v.  Feitner,  supra.  In  the 
present  case  the  relator's  application  was  as  follows:  "It  finds  that 
the  same  [its  real  estate]  has  been  assessed  on  the  assessment  roll 
of  1899  at  a  valuation  of  $905,000,  who'eas  the  same  should  not  have 
been,  in  its  judgment,  valued  at  more  than  $500,000,  to  be  *  *  * 
in  accordance  with  the  fair  marketable  value  thereof."  This,  as  will 
be  seen,  is  the  precise  language  which  was  held  to  be  insufficient  in 
People  ex  rel.  Sutphen  v.  Feitner,  supra.  It  does  not  allege  over- 
valuaticm  as  a  fact,  but  merely  states  that  in  the  opinion  of  relator 
(meaning,  no  doubt,  the  opinion  of  the  officer  who  signed  the  appli- 
cation) the  property  is  assessed  beyond  its  marketable  value.  It  is  a 
mere  expression  of  opinion,  and  not  a  statement  of  fact,  and  is  not 


Digiitzed  by 


Google 


Sup,  Ct.) 


HIRSHBAOH  V.  KBTOHUU. 


143 


<vcn  evidence  of  the  fact,  because  it  nowhere  appears  that  the  person 
expressing  the  opinion  is  qualified  to  do  so.  The  application  then 
went  on  to  state  certain  facts,  intended,  no  doubt,  to  support  the  claim 
of  overvaluation,  but  which  are  insufKcient  to  do  so.  It  stated  that 
the  entire  system  had  been  deteriorated  and  damaged  by  the  action 
of  stray  electric  currents,  causing  electrolysis;  but  it  did  not  state 
what  had  been  the  value  of  the  system  before  it  had  been  damaged, 
or  how  much  the  damage  had  been.  Non  constat  but  that  even  in  its 
damaged  and  deteriorated  condition  the  system  might  be  worth  all  it 
liad  been  valued  at.  The  relator  further  alleged  that  much  of  its 
system  had  been  in  the  ground  for  many  years,  and  was  worth  but  a 
part  of  its  original  value,  and  at  the  present  cost  price  of  similar 
material  is  much  less  than  it  was  when  said  system  was  put  in.  But 
there  was  no  statement  as  to  how  much  of  the  system  had  been  in 
the  ground  for  many  years,  or  what  its  original  value  was,  or  what 
part  of  its  original  value  had  remained,  or  what  was  the  cost  of  the 
material  when  the  system  was  put  in,  or  how  much  less  the  cost  of 
similar  material  is  now.  So  tl^t,  if  all  the  facts  alleged  in  support 
of  the  relator's  claim  or  opinion  of  overvaluation  were  to  be  taken  as 
true,  there  would  still  be  nothing  upon  which  to  base  a  presumption 
that  the  valuation  fixed  by  the  respondents  was  excessive,  for,  not- 
withstanding all  the  deterioration  in  value  claimed,  the  property  might 
well  be  worth  what  it  is  assessed  at.  The  motion  for  a  reference 
must  be  denied,  and  the  writ  dismissed,  with  costs. 
Motion  denied,  and  writ  dismissed,  with  costs. 


BntBHBAGH  r.  KBTTGHUH. 

(Supreme  Court,  Appellate  Division,  FIrBt  Department   February  9,  1903.) 

1.  ATTORiraTa— DivuiON  ov  Fbbi— Validitt  ow  CoMTBAOT^FnrAL  JuDOMBm^ 
Modification. 

Where  the  demmrer  to  a  complaint  to  recover  one-balf  of  the  fees 
paid  to  an  attorney  under  an  agreement  to  pay  the  same  to  plfilDtift  for 
procuring  defendant  to  be  employed  was  sustained  on  appeal  on  the 
gTound  that  anch  contract  was  In  violation  of  Code  Civ.  Proc.  {  74.  and 
thereafter  an  amended  complaint  was  filed,  not  substantially  changing 
the  cause  of  action  alleged  In  the  original  complaint,  to  which  a  de- 
marrer  was  sustained,  and  a  final  Judgment  was  entered  dismissing  the 
complaint  "on  ttie  merits,  according  to  law."  such  judgment  could  not 
thereafter  be  amended  striking  out  the  words  '*on  the  meriti,"  as  It 
determined  that  plaintiff  had  no  fundamental  right  of  action. 

%  Same— LAcnn. 

Where  plaintiff  did  not  move  to  have  a  Judgment  on  demurrer  dis- 
missing the  complaint  on  the  merits  modified  by  striking  out  the  words 
**on  the  merits"  until  more  than  five  years  had  elapsed  since  the  entry 
thereof,  he  was  barred  from  sueta  relief  by  lacbes. 

Appeal  from  special  term,  New  York  county. 

Action  by  Simon  Hirshbach  against  Alexander  P.  Ketchum.  From 
an  order  granting  a  motion  to  amend  a  final  judgment  dismissing 
plaintiff's  complaint  on  the  merits  by  striking  out  the  words  "on  the 
merits,"  defendant  appeals.  Reversed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  PATTERSON, 
and  LAUGHLIN,  J  J. 

William  P.  Malorey,  for  appellant. 
Samuel  H.  Guggcnheimer,  for  respondent. 

PATTERSON,  J.  This  action  was  begun  in  October,  1895.  A 
firm  of  merchants  had  claims  against  the  United  States  government  for 
duties  improperly  imposed  on  merchandise  imported  into  the  United 
States.  The  plaintiff  procured  the  defendant  to  be  employed  as  an 
attorney  by  those  merchants,  and  the  defendant  brought  suit  on  behalf 
of  such  firm,  and,  having  succeeded  in  the  establishment  of  the  claims 
against  the  government,  compensation  was  paid  him  for  his  services. 
The  plaintiff  claimed  to  be  entitled  to  one-half  of  that  compensation 
under  a  specific  agreement  with  the  defendant,  and  brought  this 
suit  to  recover  such  one-half.  A  demurrer  was  interposed  to  the 
cwnplaint.  It  was  overntled  at  special  term,  but  on  appeal  to  this 
court  the  judgment  of  the  special  term  was  reversed,  and  the  demurrer 
was  sustained,  with  leave  to  the  plaintiff  to  serve  an  amended  com- 
plaint. It  was  held  by  this  court  that  the  agreement  between  the 
plaintiff  and  the  defendant  was  in  violation  of  section  74,  Code  Civ. 
Proc.  The  plaintiff  served  an  amended  complaint,  which  it  is  conceded 
was  practically  the  same  as  the  original  complaint,  with  the  exception 
of  an  additional  allegation  concerning  the  relations  between  the  plain- 
tiff and  the  defendant.  A  demurrer  was  interposed  to  this  amended 
complaint  on  the  ground  that  facts  were  not  stated  sufficient  to  consti- 
tute a  cause  of  action.  The  court  at  special  term  sustained  the  de- 
murrer on  the  opinion  of  the  appellate  division  on  the  former  appeal 
(76  N.  Y.  Supp.  117},  and  did  not  give  leave  to  amend.  On  that  de- 
cision, final  judgment  was  entered  March  8,  1897,  dismissing  the  com- 
plaint on  the  merits.  In  that  final  judgment,  the  amended  complaint 
is  dismissed,  in  terms,  "upon  the  merits, '  in  conformity  with  a  decision 
made  on  February  24,  1897,  in  which  it  is  stated  as  a  conclusion  of  law 
that  the  defendant  is  entitled  to  final  judgment  sustaining  the  demurrer 
to  the  complaint,  with  costs,  and  dismissing  the  complaint  "on  the 
merits,  according  to  law."  The  final  judgment  remained  unappealed 
from  and  undisturbed  for  more  than  five  years,  and  until  December  2, 
1902,  when  a  motion  was  made  by  the  plaintiff  to  have  the  decision 
and  judgment  amended  by  striking  therefrom,  wherever  they  appeared, 
the  words  "upon  the  merits."  The  motion  was  opposed.  It  was 
heard  by  the  same  justice  who  rendered  the  decision,  and  directed  the 
entry  of  the  judgment  sought  to  be  modified.  He  granted  the  motion, 
and  from  his  order  this  appeal  is  taken. 

It  is  suggested  by  the  respondent  that  the  decision  and  judgment 
were  inadvertently  made,  so  far  as  the  insertion  therein  of  the  words 
"on  the  merits"  is  concerned,  but  we  find  nothing  in  the  record  show- 
ing that  there  was  inadvertence.  The  words  stricken  out  were  prop- 
erly inserted,  for  the  final  judgment  was  on  the  merits.  The  subject 
involved  was  the  validity  of  the  agreement  which  lay  at  the  foundation 
of  the  plaintiff's  cause  of  action.  That  being  invalid,  there  was  no 
claim,  and  every  right  which  the  plaintiff  asserted  fell  with  the  ad- 
judication of  the  invdidity  of  the  agreement.   A  judgment  in  an  action 
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in  which  questions  of  law  are  alone  involved  is  as  conclusive  between 
the  parties  as  a  judgment  in  an  action  in  which  are  involved  issues  of 
fact  as  well  as  of  law.  Henck  v.  Barnes,  84  Hun,  549,  32  N.  Y.  Supp. 
840;  Gould  v.  Railroad  Co.,  91  U,  S.  526,  23  L.  Ed.  416.  A  demurrer 
to  a  complaint  because  it  does  not  state  facts  sufHcient  to  constitute  a 
cause  of  action  raises  an  issue  which  involves  the  merits.  Alley  v. 
Nott,  III  U.  S.  472,  4  Sup.  Ct.  495*  28  L.  Ed.  491.  Tliat  was  an 
action  which  originated  in  the  state  ol  New  York,  and  the  decision 
was  made  under  the  provisions  of  the  Code  of  Civil  Procedure  of  that 
state  relating  to  demurrers.  In  St.  John  v.  West,  4  How.  Prac.  329 , 
Judge  Selden,  considering  the  meaning  to  be  attached  to  the  word 
"merits"  on  appeals  from  orders,  says  that,  if  taken  in  its  ordinary  ac- 
ceptation, it  would  seem  to  mean  the  abstract  justice  of  the  case,  but 
that  a  proper  legal  definition  would  regard  it  as  meaning  the  combined 
questions  of  law  and  fact  presented  by  the  pleadings  in  a  case ;  and  he 
remarked  that  the  word  "merits/'  as  a  legal  term,  has  acquired  no 
precise  technical  meaning,  and  admits  of  some  latitude  of  interpretation, 
but  it  is  to  be  regarded  as  referring  to  the  strict  legal  rights  ol  the 
parties,  as  contradistinguished  from  those  mere  questions  of  prac- 
tice wl^cfa  every  court  regulates  for  itself,  and  from  all  matters  which 
depend  upon  the  discretion  or  favor  of  the  cotut.  That  definition  has 
been  a[^roved  by  the  general  term  of  the  supreme  court  in  Tallman  v. 
Hinman,  10  How.  Prac.  90;  by  the  general  term  of  the  court  of  com- 
mon pleas  in  Tra^  v.  Manufacturing  Co.>  l  E.  D.  Smitli,  357 ;  and 
by  the  general  term  df  the  superior  court  in  McGrath  v.  Van  Wyck,  3 
Sandf.  751. 

The  final  ju^^ment  entered  upon  the  demurrer  in  this  case — going, 
as  it  does,  to  the  fundamental  right  of  the  plaintiff,  and  determining 
that  no  right  cognizable  at  law  existed — was  an  adjudication  on  the 
merits ;  and,  being  so,  that  final  judgment  as  entered  was  c(MTect.  The 
action  of  the  court  in  granting  tlus  motion  makes  a  new  judgment 
and  a  different  determination  from  that  which  was  made  on  the  trial 
of  the  issue  in  the  cause.  There  is  no  doubt  of  the  power  of  the  court 
to  amend  a  judgment  by  striking  out  the  words  "on  the  merits"  where 
it  is  dear  that  there  was  no  audiority  or  jurisdiction  to  enter  a  judg- 
ment containing  those  words,  and  where  the  only  permissible  judgment 
was  <Hie  simply  dismissing  a  complaint.  Such  was  the  case  of  Card 
V.  Meindce,  70  Hun,  382,  24  N.  Y.  Supp.  375 ;  but  the  courts  have  not 
gone  so  far  as  to  say  that  a  judgment  rightfully  rendered,  and  to  which 
a  party  was  entitled,  may  be  set  aside  only  upon  such  a  statement  as 
was  urged  on  the  application  now  under  consideration. 

In  addition  to  what  has  been  said,  the  gross  laches  of  the  plaintiff 
in  moving  is  sufhcient  to  call  for  a  reversal  of  this  order.  He  took 
no  appeal  from  the  final  judgment,  but  allowed  five  years  or  more 
to  elapse  before  moving,  and  rested  quiet  even  after  notice  of  the  inr 
tended  use  of  the  judgment. 

The  order  appalled  from  should  be  reversed,  with  $zo  costs,  and 
the  motion  to  amend  the  judgment  denied,  with  $10  costs.  All  concur. 
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LBNTSCHNBR  T.  I^BlNrBOHNEE. 


(Supreme  Court,  Appellate  Division,  First  Department  Febmary  0,  190Sw) 

1.  JUDGHBNT— TBIAL  BT  CoURT—NBCBSSnT  OF  DBCISION. 

Under  Oode  dr.  Proc.  |  1228,  iKOTldIng  tbat  Judgment  on  the  deci- 
sion of  a  court  upcm  the  trial  of  the  whole  issue  of  fact  wlflurat  a  jury 
may  be  entered  on  flliag  the  decision,  a  decision  Is  essoitlal  to  support 
a  Jn^;ment  dismissing  a  complaint  after  trial  1^  the  court 

Appeal  from  special  term.  New  York  county. 

Suit  by  Mollie  Lentschner,  an  infant,  by  Charles  Schwartzberg,  her 
guardian  ad  litem,  against  Max  Lentschner.  From  a  judgment  dis- 
missing her  complaint  after  trial  at  special  term,  plaintiff  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

Alexander  Rosenthal,  for  appellant. 

McLaughlin,  J.  TWs  action  was  brought  to  dissolve  a  mar- 
riage contract  on  the  ground  of  fraud.  The  defendant  made  default 
in  pleading,  and  did  not  appear  at  the  trial  or  on  the  argument 
of  the  appeal.  The  trial  court,  after  hearing  the  proof  offered  by 
the  plaintiff,  rendered  judgment  dismissing  her  complaint  upon  the 
merits,  from  which  she  has  appealed. 

The  learned  trial  justice  sitting  at  special  term  made  no  decision, 
and  there  is,  therefore,  no  basis  for  the  judgment.  Where  the  whole 
issue  is  one  of  fact,  and  is  tried  by  the  court  without  a  jur^r,  a  deci- 
sion must  be  made  before  a  judgment  can  be  rendered.  Section  1228, 
Code  Civ.  Proc.  This  is  absolutely  necessary ;  otherwise  there  are  no 
facts  to  sustain  the  legal  conclusion  drawn.  Deeley  v.  Heintz,  169 
N.  Y.  135,  62  N.  E.  158.  We  are  therefore  unable  to  determine 
whether  or  not  the  court  erred  in  rendering'the  judgment  which  he 
did,  inasmuch  as  we  are  precluded  from  examining  the  case  on  the 
merits;  and  for  that  reason  we  think  the  judgment  appealed  from 
should  be  vacated,  and  the  matter  remitted  to  the  special  term  to  the 
end  that  a  decision  may  be  made.  All  concur. 


rSapreroe  Court.  Appellate  Dlrlslon,  First  Department   February  6,  1908.) 

1.  GOBTBAOT— DBFmiTENBSS  AS  TO  TdCB. 

A  contract  by  an  actress  for  the  season  of  a  play  to  commence  May 
12,  1Q02,  was  not  so  indefinite  as  to  be  unenforceable,  it  appearing  from 
a  provision  as  to  performance  during  Christmas  week  that  It  was  not 
for  tiie  summer  season  of  1902  merdy. 
S.  iHJDHCnOK  Pbndbntb  Litk— Tbbms. 

Injunction  restraining  breach  ot  the  contract  pendente  lite,  or  until 
further  order  of  court  Is  too  broad,  and  should  be  modified  so  as  not  to 
continue  beyond  the  close  of  the  season  commeadng  May  1%  100%  and 
In  no  event  beytmd  Jane  1,  1903» 


BHDBE^T  et  al.  V.  ANGELES. 
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Appeal  from  special  term.  New  York  county. 

Action  for  an  ityunction  by  Sam  S.  Shnbert  and  others  against 
Ainiee  Angeles.  From  an  order  continuing  an  injunction  pendente 
Ute,  defen£mt  appeals.  Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

A  Rosenthal,  for  appellant. 

A.  H.  Hummel;  for  respondents. 

PATTERSON,  J,  The  defendant  was  an  actress  under  contract 
with  the  plaintiffs  for  the  season  of  a  certain  play.  She  was  employed 
because  of  her  special  talent  as  a  mimic  or  imitator  of  other  actresses 
and  of  actors.  She  broke  her  contract  with  the  plaintiffs,  apparently 
without  reasonable  cause.  Her  desertion  of  the  plaintiffs  caused 
them  great  inconvenience  and  damage,  and  her  appearing  in  a  rival 
company  performing  her  specialties  with  such  company  would  seri- 
ously affect  the  plaintiffs'  play  and  their  receipts.  Sufficient  facts 
were  shown  by  the  affidavits  submitted  on  this  motion  to  authorize 
the  court  at  special  term  to  continue  the  preliminary  injunction.  The 
defendant  entered  into  the  contract  with  the  plaintiffs  voluntarily. 
That  contract  is  not  so  indefinite  as  to  the  time  of  her  engagement 
as  to  be  unenforceable.  It  was  for  the  season  of  a  play  to  commence 
on  the  I2th  of  May,  1902,  and  which,  according  to  the  affidavit  of 
the  plaintiff  Shubert,  would  terminate  May  i  or  June  T,  1903.  That 
it  was  intended  to  extend  bevond  the  summer  season  of  1902  is  plain 
from  the  provision  as  to  performance  during  the  week  before  Christ- 
mas. It  was  evidently  for  the  theatrical  season  running  into  the  year 
1903.  Nor  are  the  provisions  obligatory  on  the  defendant  so  harsh 
and  inequitable  that  they  yill  not  be  enforced  by  a  court  of  equity. 
The  injunction,  as  granted,  does  not  prevent  the  defendant  from  per- 
forming as  an  actress,  but  only  from  making  certain  imitations  or 
mimicking  other  actresses  and  actors.  But  the  injunction  is  entirely 
loo  broad.  It  restrains  the  defendant  during  the  pendeni^  of  the 
suit  and  tmtil  the  further  order  of  the  court.  When  the  acticMi  will 
be  tried,  cannot  be  foretold.  The  cmtract  may  expire  long  before 
such  trial,  and  when  it  expires  the  defendant  should  be  at  fuTl  liberty 
to  play  her  parts  as  she  pleases,  without  the  necessity  of  applying  to 
the  court  for  leave. 

The  injunction  should  be  modified  by  inserting  therein  a  provisimi 
that  it  is  not  to  continue  beyond  the  close  of  the  present  theatrical 
season,  and  not  longer,  in  any  event,  than  June  i,  X903,  and,  as  so 
modified,  it  is  affirmed,  without  costs.   All  concur. 
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(77  App.  Div.  49.) 


SHERMAN  T.  ALLISON. 


(Supreme  Oonrt,  Appellate  DlTlsion,  Fourth  D^rtment.   Norember  25,  1002.) 

L  LiFB  ImuiuKCB  —  PoLioT  OX  Hubbahd's  Livs  —  ABaiaswNT  BT  Wive  — 
Writtbit  Consent  or  Hubbabd. 

Laws  X8T8.  c.  248,  proTtdes  tbat  any  policy  on  the  life  of  a  husband  for 
the  benefit  of  bis  wife  shall  be  assignable  by  tbe  wife  with  the  "written 
consent"  of  her  husband.  Such  a  poHcy  was  transferred  by  written  as^ 
slgnmenta  executed  by  tbe  husband  and  wife  separately,  but  to  the  same 
party,  on  tbe  same  date,  and  on  the  same  paper.  Above  tbe  assignments 
was  a  description  of  the  policy  and  premiums  paid,  which  was  referred 
to  in  each  assignment  The  husband's  assignment  expressed  as  Its  con- 
sideration tbe  substantial  value  of  the  policy.  Held,  that  bis  assignment 
ctHistltnted  «  "written  consent"  sufficient  to  make  bw  assignment  good 
nndw  tbe  statote. 

Appeal  from  special  term,  Onondaga  county. 
Action  by  Sarah  A.  Sherman  against  CaroHne  A.  Allison.  From 
a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Affirmed. 
The  following  is  the  opinion  of  the  court  below  (MERWIN,  J.) : 

On  the  30th  day  of  May,  1867,  the  Connecticut  Mutual  Life  Insurance  Com- 
pany Issued  Its  policy  of  Insurance  upon  the  life  of  Jlreb  Sherman,  In  tbe  sum 
of  ^,000,  for  the  sole  use  of  the  plalnUff,  his  wife,  payable  at  his  death  to 
his  wife  if  she  survived  him;  if  not,  then  to  her  chtldrm.  Tbe  annual  pre- 
mium to  be  paid  was  fl66.  On  Oie  26th  day  of  May,  189ft,  Jlreh  ^wrman 
died.  In  January,  1900,  the  plaintltt  commenced  an  action  against  the  bisni^ 
ance  company  for  the  recovery  of  the  amount  of  tlie  policy.  Tltereafter,  upon 
tbe  allegation  tbat  this  defendant  claimed  to  own  the  policy  and  tbe  moneys 
payable  tbweon.  such  proceedings  were  bad  tbat  the  Insurance  company  paid 
Into  court  the  proceeds  of  the  policy,  being  tbe  sum  of  $4,858.56,  and  Otarollne 
A.  AlUstm  was  substituted  as  defendant  in  place  of  the  company.  Itie  claim 
of  this  defendant  Is  that,  by  virtue  of  assignments  made  by  the  plalutlBT  and 
by  Jlreh  Sherman  on  the  10th  day  of  October,  1879,  to  George  F.  Oomstock, 
and  by  him  to  this  defendant  In  December,  188$.  and  on  June  26,  1889,  she 
is  the  owner  of  tbe  policy  and  the  moneys  In  controrersy.  It  appears  tbat 
on  October  10. 1879.  tbe  plaintiff,  by  an  Instrument  In  writing,  signed  by  her 
and  dated,  and  duly  acknowledged  that  day.  for  value  received,  transferred 
all  ho*  right,  title,  and  Interest  In  the  policy  to  George  F.  Oomstock.  On 
the  said  day  Jlreh  Sherman,  by  an  Instrument  In  writing,  signed  by  bim  and 
bearing  the  same  date,  and  duly  acknowledged  by  him  on  tbat  day.  In  con- 
sideration, as  therein  expressed,  of  f 1,428.88  to  bIm  paid,  transferred  all  Us 
right  title,  and  Interest  In  the  policy  to  George  F.  Comstock.  These  Instru- 
ments are  on  tbe  same  paper,  are  acknowledged  before  the  seme  notary,  and 
their  execution  and  delivery  must,  I  think,  be  assumed  to  have  been  part  of 
one  and  the  same  transaction.  The  consideration,  stated  as  $1,42&88^  appears 
to  be  the  amount  of  the  cash  premiums  paid  on  tbe  policy  up  to  that  date. 
The  assignee,  George  F.  Comstock,  by  verbal  transfer  In  December.  1882, 
and  by  written  transfM-  on  June  i^S,  1889,  traui^ared  tbe  policy  to  the  de- 
fendant, and  since  the  transfer  from  the  plalntlfT  and  her  husband  to  tbe 
said  Geoi^e  F.  Comstock  the  latter  or  the  defendant  have  paid  or  caused  to 
be  paid  all  the  premiums  upon  the  policy. 

By  chapter  &48  of  the  Laws  of  1879  It  Is  provided  as  follows:  "All  policies 
of  Insurance  heretofore  or  hereafter  Issued  within  the  state  of  New  York 
upon  the  lives  of  husbands  for  the  benefit  and  use  of  their  wives,  in  pursuance 
of  tbe  laws  of  the  state,  shall  be^  from  and  aftor  tbe  passage  of  this  act. 
assignable  by  said  wife  with  the  written  consent  of  her  husband,  or  In  case 
of  tier  death  by  her  legal  representatives,  with  tbe  written  consmt  of  her 
hnsband,  to  any  powm  whomsoever,  or  be  surrendered  to  the  company  Jssu- 


f  1.  See  Insurance,  yoI.  28,  Cent  Dig.  f  474. 
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Ing  sncb  policy,  with  the  written  consent  of  the  husband."  The  main  ques- 
tion In  this  case  la  whether  the  written  transfer  from  the  husband  to  Oom- 
Btock  was  In  effect  a  written  consent  to  the  transfer  from  the  wife  to  Corn- 
stock,  wltbln  tbe  meaolns  of  the  atatnte?  The  atatote  does  not  state  tn  what 
manner  the  cooaoit  sbaU  tw  given.  It  does,  not  require  that  the  husband 
shall  Join  In  the  transfer.  If  he  Id  fact  does  Join  him  with  the  wife  In  a 
written  assignment,  that  Is  a  snffielent  consent  to  meet  tbe  requirements  of 
tbe  statute.  Anderson  t.  aoldsmidt.  103  N.  ¥.  617,  9  X.  E.  40C.  In  the  case 
cited  tbe  form  of  tbe  alignment  executed  by  the  husband  and  wife  was: 
"We,  Barbara  and  Joseph  Goldsmidt,  •  •  •  hereby  assign,  sell,,  set 
over,  and  deliver  to  said  John  Anderson  alt  our  right,  title,  and  Interest  in 
and  to  said  policy."  Bo  that,  if  the  husband  and  wife  J<dn  in  transferring 
all  their  right  titia,  and  Interest  In  the  policy,  that  Is  enon^.  The  husband, 
by  a  transfer  of  his  Intwest,  does  not  In  terms  consent  that  the  wife  may 
transfer  her  Interest;  but  the  act  Is  such  tiiat,  /is  said  in  the  Anderson  Case, 
the  purpose  ot  tbe  statute  Is  thereby  fully  ansirered. 

In  the  present  case,  the  assignment  of  the  husband  Is  separate  from  tbat 
of  the  wife.  It  Is,  however,  part  of  the  same  transaction,  and  executed  and 
delivered  at  the  same  time,  as  that  of  the  wife.  Upon  the  paper  upon  which 
both  assignments  are  written  there  first  appears  a  description  of  the  policy 
and  a  statement  of  the  premiums  paid,  and  each  assignment  refers  to  tSiis 
description. — the  one  by  the  expression  **the  above  described  policy,"  and  tbe 
other  by  tbe  expression  "the  foregoing  policy."  These  assignments,  being 
part  of  one  and  tbe  same  transaction,  sbonld  be  read  together;  and,  If  so, 
ttiey  are,  tc^ether,  Just  as  forceful  as  tbe  assignment  In  tbe  Anderson  Oase, 
and  answer  Just  as  fmiy  tbe  purpose  of  the  statute.  Upon  the  face  of  the 
papers  the  husband  received  from  Comstock  substantially  the  full  value  of 
tbe  pc^cy.  He  Intended,  If  honest,  tbat  Comstock  should  have  an  operative 
transfer.  So  that.  If  the  Intent  of  the  husband  Is  the  test,  hta  transfer  should 
he  construed  to  be  a  written  consent  The  logic  of  the  Anderson  Oase  leads 
directly,  I  think,  to  the  conclusion  tbat  there  Is  here  a  sufficient  written  con- 
sent. The  Anderson  Case  Is  not  overruled  or  limited  by  the  case  of  Dann- 
hanaer  y.  Wallensteln,  168  N.  T.  lOB,  62  N.  E.  160.  The  cases  itf  Slocomb  t. 
Bay.  128  N.  O.  S71.  81  8.  E.  829.  68  Am.  Bt  Bep.  830.  and  Davidson  v.  Ooz. 
112  Ala.  610,  20  South.  500,  cited  by  the  counsel  for  plaintiff,  Involved  tbe 
construction  of  statutes  unlike  tbe  one  applicable  to  this  case. 

It  follows  tbat  tbe  defendant  is  entitled  to  the  fund.  Findings  or  decision 
In  short  form  may  be  submitted. 

Argued  before  McLENNAN,  SPRING,  WILLIAMS,  and  DAVY, 
JJ. 

McGowan  &  Stolz,  for  appellant. 
Fowler  &  Crouch,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of 
MERWIN,  J.,  delivered  at  special  term. 


Misc.  Bep.  44S.) 

TALCOTT  V.  WABASH  B.  00. 

(Snprauft  Oonrt,  Trial  Term,  New  York  County.   December,  1002.) 

1.  CABRrvRs — EXCESS  Baqoaqb— Contract — Coumbrciai.  Traveler. 

Where  a  CMnmoclal  travelw  pays  the  proper  excess  baggage  rates 
on  trunks  containing,  among  other  things,  his  employer's  goods,  and  tibe 
agent  checks  the  trunks  to  the  travelo-'s  destination,  and  gives  him  a 
vonchOT  for  the  excess  payment,  the  carrier  Is  bound  to  his  employe, 
as  an  undisclosed  principal,  for  the  transportation  of  the  goods, 
%  Sams— Loss— AcTion  tor  Dahaoes. 

Where  a  tTavellng  man  bad  four  trunks,  and  In  them  was  property 
belonging  to  various  principals,  and  all  the  trunks  were  delivered  to  a 
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carrier,  and  -while  In  transit  on  a  connecting  line  a  Qre  occurred,  by  whk* 
three  of  the  trunks  were  destroyed,  and  the  trunks  were  not  separatelT' 
weighed,  but  were  charged  for  in  bulk,  and  In  one  of  the  trunks  were  the 
personal  belongings  of  the  traveling  man,  there  was  Insufficient  evidence 
on  which  to  base  an  action  for  damages  on  the  part  ot  one  of  the  prln- 
elpBlB, 

Action  by  James  Talcott  against  the  Wabash  Railroad  Company. 
Complaint  dismissed. 

Bunnell  &  Bunnell  (Charles  E.  Hughes,  of  counsel),  for  plaintiff. 
George  F.  Brownell  (George  F.  Brownell  and  C.  V.  Nellany,  of 
counsel),  for  defendant. 

• 

FITZGERALD,  J.  It  is  unnecessary  to  make  any  detailed  state- 
ment of  the  facts  as  disclosed  by  the  testimony  submitted  herein 
for  the  reason  that  they  are  fully  set  forth  in  the  opinion  of  the  learned 
court  above.  Talcott  v.  Railroad  Co.,  159  N.  Y.  461,  54  N.  E.  i. 
But  one  question  outside  of  the  subject  of  damages  remains  to  be 
determined:  What,  in  fact,  was  the  contract  entered  into  by  |^ain- 
tiff's  agent  with  defendant  for  the  transportation  of  the  excess  weight 
of  the  material  carried  in  trunks  for  which  extra  charges  were  made 
and  paid?  Plaintiff's  agent  purchased  from  defendant  for  his  own 
use  a  passage  ticket,  which  entitled  him  to  carry  a  limited  amount 
of  baggage  free.  Baggage  in  excess  of  this  limit  might  be  carried 
upon  payment  of  an  extra  charge.  The  passenger  in  this  case  was  a 
commercial  traveler  in  plaintiff's  employ,  and  it  appears  to  be  cus- 
tomary with  railway  companies  to  carry  in  the  ordinary  baggage 
cars  accompanying  passenger  trains  trunks  containing  samples  of  the 
various  lines  of  stock  the  sale  of  which  the  commercial  agent  is  en- 
gaged in,  and  it  has  been  held  that  he  may;  by  an  independent  con- 
tract, bind  the  railway  company  to  his  employer  for  the  transporta- 
tion of  such  property  entirely  independent  of  the  ordinary  agreement 
which  usually  arises  from  the  purchase  of  a  passage  ticket  for  the 
carrying  of  the  passenger's  personal  eflFects.  Millard  v.  Railroad  Co^ 
86  N.  Y.  441.  The  law  is  well  settled  that  a  railway  company  which 
sells  a  passage  ticket  giving  the  right  of  travel  from  one  place  to  an- 
other, but  which  ticket  clearly  indicates  by  coupon  or  otherwise 
that  the  journey  to  be  made  extends  beyond  its  own  terminus,  and 
is  to  be  continued  over  connecting  lines,  acts,  in  so  far  as  the  sale 
of  the  ticket  is  concerned,  merely  as  the  agent  of  the  connecting  line, 
and  is  not  responsible  for  baggage  further  than  to  transfer  it  safely 
to  the  custody  and  care  of  its  principal.  Milnor  v.  Railroad  Co.,  53 
N.  Y.  363;  Kessler  v.  Railroad  Co.,  61  N.  Y.  538.  The  passenger 
in  this  instance  had  with  him  four  trunks,  and  in  these  trunks  property 
was  contained  belonging  to  various  parties.  Part  of  said  property 
belonged  to  plaintiff,  part  to  the  New  Britain  Knitting  Company, 
part  to  the  American  Hosiery  Company,  and  the  remainder  consisted 
of  personal  effects.  All  of  the  trunks  were  safely  delivered  by  de- 
fendant company  at  the  terminus  of  its  line  at  Detroit  to  the  Grand 
Trunk  Railway,  and  while  in  transit  over  this  latter  line  a  fire  occur- 
red by  which  three  of  the  four  trunks  were  destroyed.  A  voluntary 
nonsuit  was  submitted  to  upon  the  trial  on  the  causes  of  action  set* 
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ting  forth  the  loss  of  the  property  belonging  to  the  New  Britain 
Kmtting  Company  and  the  American  Hosiery  Company,  and  it  is  res 
adjudicata  in  this  case  that  defendant  was  not  liable  for  the  loss  of  the 
passenger's  personal  effects.  Talcott  v.  Railroad  Co.,  supra.  Is  it 
liable  for  the  loss  of  plaintiff's  property  ?  The  answer  to  this  question 
depends  on  the  terms  of  the  second  contract.  What  was  the  consid- 
eration paid,  and  what  was  it,  as  understood  and  agreed  between  the 
parties,  that  was  to  be  done?  Assuming  that  the  payment  of  $16 
constituted  the  consideration  for  which  all  of  the  excess  weight  was 
carried,  the  prt^r^  so  paid  for  belonged  to  different  owners.  It 
was  charged  for  in  bulk.  The  trunks  were  not  separately  weighed. 
One  was  subsequently  returned,  but  there  is  no  evidence  of  its  weight. 
One  of  those  lost  belonged  to  the  knitting  ajod  the  hosiery  com- 
panies, and  its  weight  is  equally  unascertainable.  For  aught  shown 
to  the  contrary,  the  entire  extra  charge  may  have  been  paid  for  the 
goods  contained  in  these  two  trunks;  but,  to  add  to  this  confusion, 
it  appears  from  the  record  tliat  the  passenger's  personal  effects  weigh- 
ed only  50  pounds,  and  that  testimony  conclusively  establishes  the 
fact  that  he  was  permitted  to  carry  zoo  pounds  of  some  of  these 
various  other  owners'  property  free  upon  his  ticket.  Upon  no  pos- 
sible theory  could  defendant  be  held  liable  for  the  loss  of  goods  to 
the  extent  of  this  100  pounds.  I  have  eliminated  the  purchase,  pos- 
session, and  presentation  of  the  ticket  by  the  passenger  at  the  time 
of  the  shipment  of  the  trunks  as  constituting  any  part  of  the  consid- 
eration for  which  excess  weight  was  carried;  but  must  not  the  terms 
and  conditions  of  that  ticket  be  considered  at  least  as  evidence  tend- 
ing to  establish  what  was  in  his  mind  when  the  second  agreement 
was  made?  Did  he  not  desire  to  take  all  the  trunks  upon  the  train 
on  which  he  was  personally  traveling?  Were  not  the  limitations  as 
to  the  risks  asstmied  annexed  to  his  coupon  ticket  present  before  him 
when  making  the  second  contract  ?  Do  not  the  marks  upon  the  paste- 
board check  and  brass  checks  given  him  by  the  baggage  agent  show 
that  the  trunks  were  to  go  beyond  the  terminus  of  defendant's  line, 
and  upon  the  lines  of  other  railway  com^ranies ;  and  would  it  not  be 
unreasonable  to  hold,  in  view  of  all  these  facts,  that  two  distinct  and 
different  propositions  were  mutually  simultaneously  present  in  the 
minds  of  the  contracting  parties, — one  a  contract  upon  the  ticket, 
limited  as  to  defendant's  liability  by  its  terminus  at  Detroit,  and  the 
other  a  contract  binding  the  defendant  for  the  excess  covering  the 
entire  journey  from  Chicago  to  New  York?  No  matter  how  these 
matters  may  be  viewed,  it  would  be  utterly  impossible,  for  the  reasmis 
previously  shown,  to  arrive  at  any  accurate  mea8tu*e  of  damages,  and 
plaintiff's  complaint  must  be  dismissed. 
C<Hnplaint  dismissed. 
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(39  Misc.  Sep.  467.) 

PBOFLB  oc  nL  OOSD  ICBTER  GO.     FEITNBB  et  al.,  Tax  Gom'ta. 

(Bnpreme  Oouzt,  Special  Term,  New  York  Coiiiit7.  December,  1908.) 

1.  Obbtiorari— Review  or  Tax  Asbesshbnt— Rbfbrenck. 

On  certlornrl  to  review  an  asaessment  the  court  will  order  a  reference 
to  take  teetlmony  under  Laws  1896,  c.  908,  9  263.  providing  that  such 
testimony  shall  be  taken  where  the  application  tenders  a  questicm  oC 
fact,  and  contains  a  statement  of  fact,  which,  if  tme,  would  require  a 
reduction  or  cancellation  of  the  assessment  only  whMi  the  application 
tenders  snch  question. 

8.  Taxation— Capital  Stock— Yaldation. 

The  taxable  valne  of  the  capital  stock  of  a  corporation  Is  ascertained 
by  deducting  from  tbe  value  of  Its  real^  and  porsonal^  Us  d^ita  and 
the  assessed  valuation  of  the  realty. 

I.  SaUB— BVIDRNOB. 

Where  the  value  of  the  realty  of  a  corporation  and  Its  personalty 
amounts  to  SC06347.  and  the  debts  amount  to  (56,000,  and  a  writtoi 
statement  to  the  tax  commissioner  shows  the  assessed  value  of  Its  real 
estate  as  over  $400,000,  an  assessment  of  (51,800  on  tbe  capital  stock 
was  proper,  the  actnat  valne  tiieteof  not  being  stated,  nor  whether  it  waa 
worth  less  than  par. 
4.  Sahb. 

Wha«  a  cwporatlon  baa  dedared  the  assessed  valuation  of  Its  reai 
estate  to  be  over  $400,000.  on  a  petition  to  review  the  assessment  of  its 
caj^tal  stock,  from  which  the  value  of  Its  realty  should  be  deducted,  a 
statement  that  such  value  was  $460,000  should  be  given  no  weight. 

Action  by  the  people,  on  the  relation  of  the  Cord  Meyer  Company, 
against  Thomas  L.  Feitner  and  others,  commissioners  of  taxes,  to 
cancel  an  assessment  of  its  capital  stock.   Writ  dismissed. 

Sheehan  &  Collin  (John  L.  Wells,  of  counsel),  for  relator. 
George  L.  Rives,  Corp.  Counsel  (George  S.  Coleman  and  Curtis 
A.  Peters,  of  counsel),  for  respondents. 

SCOTT,  J.  The  relator  seeks  by  this  proceeding  to  obtain  a  can- 
cellation of  the  assessment  of  its  cajMtal  stock.  The  assessment 
was  first  placed  at  $500,000,  but  upon  an  application  to  the  com- 
missioners it  was  reduced  to  $51,800.  The  relator,  being  still  dis- 
satisfied, brings  this  proceeding.  The  property  of  the  relator  con- 
sists of  both  real  and  personal  property,  and  the  rule  for  ascertain- 
ing the  taxable  value  of  the  capital  stock  is  well  established,  and  is 
conceded  by  the  relator.  That  value  is  to  be  ascertained  by  ad(ting 
together  the  actual  value  of  its  real  estate  and  personal  property 
and  deducting  therefrom  the  sum  of  its  indebtedness  and  the  assessed 
value  of  its  real  estate.  People  v.  Barker,  144  N.  Y.  94,  36  N.  E.  13. 
The  question  as  to  whether  or  not  the  commissioners  have  erred  in 
making  the  assessment  is  to  be  determined  primarily  by  the  prelim- 
inary statement  made  to  the  commissioners  to  enable  them  to  fix 
the  assessment  and  by  the  facts  set  forth  in  the  application  for  a  re- 
duction. The  court  sits,  not  in  the  place  of  the  taxing  officers,  but 
in  review  of  their  action,  and  for  this  reason  can  act  only  upon  the 
case  as  presented  to  the  commissioners,  and  not  upon  some  new  claim 
or  new  statement  of  facts  cpntained  in  the  petition  for  the  writ  o{ 
certiorari.   It  is  to  be  presumed,  and  the  law  will  presume,  that  in 
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the  preliminary  statement  and  in  the  application  for  reduction  the  re- 
lator stated  the  case  as  favorably  for  itself  as  an  adherence  to  the 
exact  fetcts  of  the  case  will  permit.  It  will  also  be  presumed  that 
when  it  makes  its  preliminary  statement  and  af^lication  for  reduc- 
tion it  actually  knows  its  own  financial  condition.  Section  253  of 
the  tax  law,  providing  for  taking  evidence  in  certiorari  proceedings, 
does  not  require  that  such  evidence  shall  be  taken  in  every  proceed- 
ing, but  only  where  the  application  for  a  reduction  of  the  assessment 
tenders  a  question  of  fact,  and  contains  a  statement  of  fact,  which, 
if  taken  as  true,  would  require  a  reduction  or  cancellation  of  the  as- 
sessment. If,  upon  the  admitted  facts  as  shown  by  the  preliminary 
statement  and  the  application  for  reduction,  it  cl^ly  appears  that 
the  assessment  of  the  ca^Htal  stock  was  not  excessive,  there  is  no 
occasion  for  taldn^  evidence.  In  the  preliminary  statement  the  re- 
lator stated  that  its  total  gross  assets,  including  real  estate,  were 
$506347.01,  and  that  of  this  total  the  real  estate  amounted  to  $500,- 
000,  and  its  personal  property  $6,847.01.  It  further  stated  that  the 
real  estate  had  been  paid  for  in  stock,  and  that  the  actual  value  at 
which  such  real  estate  is  carried  on  the  books  of  the  corporation  as 
an  asset  was  $500,000.  It  omitted  to  state  the  actual  value  of  the 
capital  stock,  or  whether  it  was  worth  less  than  par.  In  its  applica- 
tion for  a  reduction  of  the  assessment  it  made  no  reference  to  or 
claim  respecting  the  actual  value  of  its  real  estate.  The  commission- 
ers were,  therefore,  clearly  justified,  in  considering  the  application 
for  a  reduction  of  the  assessment,  to  take  the  real  estate  as  of  the 
actual  value  of  $500,000,  and  there  is  nothing  in  either  the  prelim- 
inary statement  or  the  application  for  reduction  to  suggest  any  ques- 
tion as  to  this  valuation,  or  to  call  for  the  taking  of  evidence  relating 
thereto.  No  question  is  made  as  to  the  value  of  the  personal  prop- 
erty. In  stating  the  assessed  value  of  its  real  estate  the  relator  was 
angularly  disingenuous.  The  blank  furnished  by  the  respondents 
apon  which  the  preliminary  statement  was  made  asked  for  the  assessed 
value  of  the  real  estate,  and  requested  that  it  be  described  by  ward 
and  ward  map  numbers.  The  statement  made  in  response  to  this 
question  was :  "Not  all  the  real  estate  of  the  company  is  located  in 
New  York  City.  It  has  several  hundred  parcels  in  various  boroughs, 
which  have  been  assessed  at  over  $400,000."  In  its  application  for- a 
reduction  of  the  assessment  it  made  no  reference  to  or  claim  respect- 
ing the  assessed  value  of  its  real  estate,  and  by  refusing  to  give  any 
particulars  as  to  the  location  of  its  real  estate  the  commissioners  were 
precluded  from  ascertsuning  for  themselves  what  the  assessed  valua- 
tion actually  was.  Any  excess  over  $400,000,  even  $1,  would  have 
satisfied  the  statement  that  the  assessed  valuation  was  over  $400,000. 
Assuming,  as  they  had  a  right  to  assume,  that  the  relator  knew  its 
own  affairs,  and  made  as  favorable  statement  for  itself  as  the  truth 
would  warrant,  the  commissioners  were  fully  justified  in  taking  the 
assessed  value  of  the  real  estate  to  be  but  an  inconsiderable  sum  above 
$400,000.  There  is  certainly  nothing  in  the  preliminary  statement  or 
in  the  api^ication  for  reduction  to  suggest  any  question  as  to  the 
assessed  valuation  of  the  real  estate,  or  to  call  for  the  tatdng  of  evi- 


Digiitzed  by 


Google 


154  80  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  114  New  York  StaU  ReporUr  ^ 

dence  relating  thereto.  In  the  petiti<m  for  the  writ  of  certiorari  the 
relator  seems  to  be  still  in  some  doubt  as  to  what  it  should  claim 
the  assessed  value  of  its  real  estate  to  be,  but>  as  if  to  meet  and 
overcome  the  present  assessment,  it  states  the  assessed  value  to  be 
over  $46o/xx),  which,  as  it  alleges,  exceeds  the  real  v^ue.  These 
expanded  claims  are  raised  for  the  first  time  by  the  petition,  and, 
not  having  been  incorporated  into  either  the  preliminary  statement 
or  the  application  for  reduction,  and  never  having  been  laid  before 
the  commissioners,  cannot  now  be  considered  or  made  the  basis  for 
a  reduction  of  the  assessment  in  this  proceeding.  "The  commission- 
ers had  a  right  to  rely  upon  the  statements  made,  and,  if  they  were 
incorrect,  the  relator  is  without  redress.  People  v.  Barker,  75  Hun, 
6,  26  N.  Y.  Supp.  971.  Taking  the  statement  presented  by  the  relator 
to  the  commissioners,  it  appears  that  the  total  gross  assets  included 
real  estate  valued  at  $500,000  and  personal  property  at  $6,847.01, 
making  total  gross  assets  of  $506,847.01.  Its  indebtedness  was  $55,- 
000,  and  the  assessed  value  of  its  real  estate  "over  $400,000."  If 
that  assessed  value  were  exactly  $400,000,  the  total  deduction  to  be 
made  from  the  gross  assets  would  be  $455,000.  The  taxable  value  of 
the  capital  stock  in  that  case  would  be  $51,847.  It  was  assessed  by  the 
eommissioners  at  $51,800,  so  that  they  apparently  considered  that 
the  assessed  value  of  the  real  estate  might  have  been  "over  $400,- 
000"  by  the  sum  of  $47,  a  sum  quite  consistent  with  the  statement 
made  by  the  relator.  It  appears,  therefore,  that  the  commissioners, 
in  finally  fixing  the  assessment  of  the  relator's  ca^tal  stock,  accepted 
and  acted  upon  the  relator's  own  statements.  There  is,  therefore, 
nothing  upon  which  to  take  evidence,  and  nothing  to  impeach  the 
accuracy  of  the  assessment.  The  writ  must,  therefore,  be  dismissed, 
with  costs. 
Writ  dismissed,  with  costs. 


SBLIGSBERG  T.  SCHEPP. 
(Sopreme  Cotnt,  Appellate  Divislfm,  First  Department  Felmuiry  6,  190B.) 
1.  Haste  H  aud  Servant  — Services  — Adtancbhknts— AocooMTixa--lKSFBO- 

TION. 

lu  an  action  b7  plaintiff  to  recover  for  services  In  transactions  on  the 
Mew  York  Stock  Exchange  and  for  advancem^ts,  where  defendant  did 
not  allege  that  any  particular  account  or  entry  sought  to  be  examined 
was  necessary  to  enable  him  to  prepare  his  answer  or  proTe  his  defense, 
or  that  any  account  or  entry  In  the  books  would  be  of  any  value  to  him, 
an  order  granting  d^endant  the  general  right  to  Inspect  plaintHTs  books, 
to  discover  if  there  was  any  defect  In  plaintiff's  proof,  or  snythlns  lliat 
would  Justify  a  deteawe  or  connterdaim,  was  error. 
%.  Same— Ordsrb—Rbsbttlbhrnt—Affbal— Notice. 

Where  an  order  Is  resettled  on  notice,  the  order  originally  granted  la 
superseded  by  the  resettled  order,  and  hence  a  notice  of  appeal  from  the 
order  as  resettled  by  an  order  entered  on  a  later  day,  and  from  each  and 
every  part  tbereirf,  brings  up  for  review  the  entire  order  as  resettled. 

T 1.  Bee  Discovery,  vol.  Ifl^  Oent  Dig.  H  111,  112. 
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Appeal  from  special  term.  New  York  county. 

Action  by  Abraham  Seligsberg  against  Leopold  Schepp.  From  an 
order  granting  inspecticm  ofplaintiff's  books  and  papers  before  answer, 
plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

George  W.  Seligman,  for  appellant, 
Ralph  Wolf,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  commenced  this  action  to  recover 
the  balance  due  for  services  rendered  under  a  contract  between  the 
plaintiff  and  the  defendant.  The  plaintiff's  firm  had  purchased,  sold^ 
cleared,  and  carried  for  the  defendant  stocks,  bonds,  wheat  and  silver 
certificates,  and  advanced  moneys,  at  the  request  of  the  defendant,  un- 
der an  agreement  by  which  the  plaintiff's  firm  was  to  be  paid  a  com- 
mission and  interest  upon  advances  made,  the  plaintiff  claiming  that 
there  is  a  balance  due  him  of  upwards  of  $13,000.  The  summons 
and  complaint  having  been  served,  the  defendant  has  applied  for  and 
obtained  an  order  requiring  the  plaintiff  to  deposit  with  this  attcMney 
all  books  of  Seligsberg  &  Co.  containing  accounts,  records,  or  entries 
of  all  business  transactions  connected  directly  or  indirectly  with  Leo- 
pold Schepp,  the  defendant,  and  also  all  books  showing  the  rates  ot 
interest  paid  and  received  by  them  in  connection  with  said  transactions^ 
and  that  said  discovery  and  inspection  be  made  by  the  deposit  by  the 
plaintiff  in  the  office  of  his  attorney  of  the  said  books,  and  that  they 
remain  for  60  days  after  the  deposit  of  the  same  as  aforesaid,  and  be 
open  to  the  examination  of  the  defendant,  his  attorneys  and  account- 
ants, with  leave  to  take  copies  thereof,  or  any  part  thereof.  The  ap- 
plication was  based  upon  the  petition  of  the  defendant,  alleging  that  the 
transactions  covered  a  period  of  about  six  years,  and  involved  the  pur- 
chase and  sale  of  stocks,  bonds,  silver  certificates,  and  wheat  represent- 
ing many  million  dollars ;  that  the  defendant  has  no  means  whatever 
of  ascertaining  or  determining  as  to  the  correctness  of  the  balance 
claimed  to  be  due  from  him  to  the  plaintiff  otherwise  than  by  the  pro- 
duction and  discovery  or  inspection,  with  copy,  of  the  books  relating 
to  said  cause  of  action,  which  were  kept  by  said  Seligsberg  &  Co.,. 
and  which  are  now  in  the  possession  of  the  plaintiff,  and  which  contain 
entries  of  the  transactions  referred  to  in  the  cause  of  action  set  forth 
in  the  complaint;  and  that  certain  alleged  statements  were  furnished 
to  the  defendant  by  the  plaintiff  from  time  to  time,  but  that  the  said 
statements  are  incorrect  and  unreliable,  and  numerous  errors  and  mis- 
takes of  various  kinds  have  been  discovered  therein,  and  many  of  such 
errors  and  mistakes  have  been  acknowledged  to  be  such  by  the  plain- 
tiff or  his  attorneys;  and  said  statements  do  not  contain  information 
contained  in  and  obtainable  from  said  books  which  is  necessary  to  en- 
able the  petitioner  to  prepare  his  answer  to  the  complaint,  and  to  pre- 
pare for  the  trial  of  this  action. 

We  think  this  petiticHi  fails  to  state  facts  which  would  justify  the 
court  in  requiring  the  plaintiff  to  submit  for  the  examination  by  the 
defendant  and  his  accountants  all  his  books  and  papers  containing  all 
entries  of  his  transactions  for  others.   The  plaintiff  seeks  to  recover  a 
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balance  due  from  the  defendant,  and  upon  the  trial  he  must  prove  all 
of  the  transactions  between  himself  and  the  defendant,  and  the  trans- 
actions that  they  made  on  account  of  the  defendant  for  which  he  is 
entitled  to  recover.  The  effect  of  this  order  is  to  allow  the  defendant 
to  obtain  a  knowledge  of  all  of  the  plaintiff's  testimony  and  of  the  wit- 
nesses by  which  the  plaintiff  will  prove  his  cause  of  action.  It  is  not 
denied  but  that  the  defendant  has  the  statements  furnished  by  the  plain- 
tiff specifying  the  transactions  upon  which  his  demand  is  based,  and  it 
is  difficult  to  see  how  an  inspection  and  examination  of  the  plaintiff's 
books  are  necessary,  except  to  enable  the  defendant  to  discover  wheth- 
er or  not  the  plaintiff  will  be  able  to  prove  upon  the  trial  the  correct- 
ness of  these  statements.  The  defent^nt  alleges  that  he  wishes  to  set 
up  a  counterclaim  to  recover  $50,000  from  the  plaintiff,  but  his  allega- 
tions in  respect  to  this  counterclaim  are  extremely  vague  and  indefinite, 
and  it  is  quite  apparent  that  he  has  no  knowledge  of  any  fact  which 
would  justify  him  in  alleging  that  he  has  any  cause  of  action  against 
the  plaintiff.  While  orders  of  this  character  have  been  made,  it  is 
only  in  cases  where  a  relation  of  trust  and  confidence  existed  between 
the  parties,  and  where  such  an  inspection  is  absolutely  necessary  for 
the  protection  of  the  party  making  the  application.  The  relations  be- 
tween these  parties  were  not  the  usual  relations  between  a  customer 
and  his  broker.  Both  plaintiff  and  defendant  were  members  of  the 
New  York  Stock  Exchange,  and  it  is  alleged,  and  not  denied,  that  a 
vast  majority  of  these  transactions  were  made  by  the  defendant,  the 
plaintiff  simply  carrying  out  the  transactions  made  by  the  defendant 
himself ;  and  that  during  the  period  the  defendant  was  constantly  in 
the  plaintiff's  place  of  business,  examined  the  books,  and  had  personal 
knowledge  of  the  transactions  made  by  the  plaintiff  on  his  behalf.  In 
such  a  case,  to  entitle  a  party  to  ccunpel  his  opponent  to  submit  the 
boc^s  relating  to  his  business  to  an  examination,  it  must  at  least 
appear  that  some  particular  account  or  entry  in  the  books  sought  to  be 
examined  is  necessary  for  the  party  making  the  application  either  to 
prepare  his  pleading  or  to  prove  his  defense  upon  the  trial.  Here  the 
-defendant  does  not  wish  to  obtain  an  examination  or  copy  of  any 
particular  account  or  entry.  Indeed,  there  is  no  allegation  that  an 
account  or  entry  in  the  plaintiff's  books  will  be  of  any  value  to  him, 
either  in  framing  his  answer  or  as  evidence  upon  the  trial.  What  he 
wants  is  a  general  right  to  go  over  the  books  to  discover  if  there  was 
any  defect  in  the  plaintiff's  proof,  or  anything  that  would  justify  him 
in  a  defense,  or  in  interposing  a  counterclaim;  and  a  discovery  is 
never  allowed  for  such  a  purpose.  These  books  are  the  books  of  the 
plaintiff's  business.  In  that  business  the  defendant  had  no  concern; 
and,  in  the  absence  of  a  statement  of  any  fact  that  could  be  proved  by 
the  books  which  would  aid  the  defendant  in  preparing  his  answer,  there 
is  no  basis  for  an  order  requiring  the  plaintiff  to  exhibit  to  the  defend- 
ant all  of  tlie  accounts  between  himself  and  his  customers,  and  in  allow- 
ing him  to  roam  at  will  through  the  books  containing  records  of  private 
transactions  for  others.  We  think,  therefore,  tl^t  the  application 
should  have  been  denied. 

The  defendant  claims  that  the  notice  of  appeal  is  not  sufficient.  It 
«eems  that  an  order  was  originally  entered,  which  the  court,  upon 
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notice,  resettled,  and  the  appeal  is  from  the  order  "entered  herein  on 
the  2ist  day  of  April,  1902,  as  resettled  by  the  order  entered  herein  on 
the  3d  day  of  December,  1903,  and  from  each  and  every  part  thereof." 
This  is  clearly  suffident  to  bring  up  for  review  the  whole  order  as  re- 
settled, and  there  is  no  basis  for  the  claim  made  by  the  respondent  that 
the  plaintiff  has  only  appealed  from  that  portion  of  the  order  of  Decem- 
ber 2,  1902,  which  resettles  the  order  of  April  21,  1902.  The  effect  of 
the  resettlement  of  the  order  was  to  vacate  the  order  originally  granted, 
and  to  substitute  in  place  thereof  the  order  as  resettled.  The  notice  of 
appeal  from  the  order  as  resettled  would  have  been  sufficient  to  present 
that  order  for  review,  and  it  is  that  order  resettling  the  prior  order  fr<»n 
which  the  appeal  is  taken. 

The  order  appealed  from  should,  therefore,  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs.  All 
concur. 


BLUM  T.  METROPOLITAN  BT.  RT.  00. 
Supreme  Court,  Appellate  Dfrision,  First  Department  February  6;  1003.) 

1.  Stbbet  Bailroadb— Person  on  Track— Driver  of  Waqon— Nboliobhcx— 
Qdbstion  vor  Jdrt. 

Bvidoiee  in  an  action  by  the  driver  ot  a  wagon  for  Injuries  occaaloned 
1^  a  collision  wltb  street  can  passing  each  other  considered,  and  held 
to  require  the  sabmlsslon  of  Oie  question  of  the  street  car  company's 
negligence  to  the  Jury. 

S.  Same— CoNTRiBUTORv  Neolioencr. 

Evidence  In  an  action  by  a  wagon  driver  for  Injnrles  from  a  collision 
witii  a  street  car,  occasioned  by  his  turning  onto  the  track  to  avoid  ap- 
proaching tracks,  considered,  and  held  not  to  warrant  withdrawing  the 
issue  of  contributory  negligence  from  the  J017,  though  there  was  no 
proof  that  plaintiff  looked  for  cars. 

IL  Same— RioBT  to  Usr  Track  Bpacb. 

It  iB  not  negligence,  as  a  matter  of  law,  for  a  wagon  driver  to  turn 
«ito  the  street  car  track  in  front  of  an  approaching  car  which  Is  so  far 
away  that  by  proper  care  It  can  be  stopped  so  as  to  avoid  a  colllalon. 

Appeal  from  special  term,  New  York  cotinty. 

Action  by  Leopold  Blum,  an  infant,  by  Fannie  Blum,  his  guardian 
ad  litem,  against  the  Metropolitan  Street  Railway  Company.  From 
a  judgment  dismissing  the  complaint  upon  a  trial  before  a  jury,  plain- 
tiff appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHUN,  JJ. 

Leopold  W.  Harburger,  for  appellant. 
Arthur  Ofner,  for  respcmdent. 

INGRAHAM,  J.  The  complaint  was  dismissed  at  the  close  of  the 
plaintiff's  testimony,  and  the  only  question  presented  is  whether  there 
was  evidence  to  require  the  submission  of  the  case  to  the  jury.  The 
plaintiff,  a  hoy  15  years  of  age,  was  on  the  31st  of  May,  1900,  driving 
a  covered  wagon  for  the  firm  of  Blum  Bros.,  butchers,  whose  place  of 
business  was  at  Ninety-Seventh  street  and  Columbus  avenue.  He 
testified  that  he  started  from  his  employer's  place  of  business,  went 
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down  Ninety-Seventh  street  to  Eighth  avenue,  and  turned  into  Eighth 
avenue  east  of  the  raih-oad  tracks  going  uptown ;  that,  in  consequence 
of  some  trucks  coming  down  on  the  east  side  of  Eighth  avenue,  he 
turned  onto  the  north-bound  track  of  the  defendant's  road ;  that  he 
was  driving  upon  that  track  about  three  or  four  minutes,  when  one 
of  the  defendant's  uptown  cars  collided  with  the  wagon  he  was  driving, 
throwing  the  wagon  over  upon  the  west  track,  when  it  was  run  into 
by  a  south-bound  car,  and  the  plaintiff  was  thrown  from  the  wagon 
and  injured ;  that  there  was  no  warning  of  any  kind  from  the  north- 
bound car,  and  the  first  he  knew  of  the  presence  of  tlie  car  was  when 
the  collision  occurred;  that  the  wagon  that  the  plaintiff  was  driving 
was,  at  the  time  of  the  collision,  between  107th  and  xo8th  streets ;  and 
that  he  was  at  107th  street  when  he  turned  onto  the  north-bound  track, 
and  before  he  got  to  the  middle  of  the  block  between  107th  and  108th 
streets  he  was  struck.  The  plaintiff  was  corroborated  by  several 
witnesses  who  saw  the  accident.  One  witness  testified  that  he  saw 
the  wagon  driven  by  the  plaintiff  getting  out  of  the  way  of  a  lot  of 
trucks  going  downtown  by  crossing  onto  the  car  tracks  20  or  25 
feet  north  of  ic^h  street;  that  the  wagon  had  almost  got  onto  the 
north-bound  track,  when  the  car  coming  up  behind  struck  it,  and  threw 
the  rear  of  the  wagon  over  in  front  of  the  south-bound  car;  and  that 
the  car  came  right  ahead  without  any  sign  or  warning,  and  ran  into 
the  wagon.  Another  witness  testified  to  substantially  the  same  facts, 
and  that  the  north-bound  car  was  going  faster  than  cars  usually  run, 
being  upon  a  downgrade ;  that  he  heard  no  warning  of  any  kind  frcmi 
the  car;  and  that  the  distance  between  the  car  and  the  wagon,  when 
his  attention  was  first  called  to  the  car,  was  50  or  60  feet.  This  was 
dearly  a  case  for  the  jury.  The  fact  that  trucks  and  wagons  were 
proceeding  downtown  to  the  east  of  the  railroad  tracks  compelled  the 
plaintiff  to  turn  onto  the  car  tracks  to  avoid  them ;  and  if,  when  he 
turned  onto  the  track,  the  north-botind  car  was  50  or  60  feet  away, 
unless  there  was  some  condition  that  interfered  with  the  motorman's 
stopping  or  slowing  up  the  car  so  as  to  avoid  a  collision,  the  jury 
would  have  been  justified  in  finding  that  the  motorman  was  negligent. 

The  question  as  to  the  contributory  negligence  of  the  plaintiff  was 
also  a  question  for  the  jury.  There  is  no  evidence  that  he  looked  for 
the  car,  but  he  was  compelled  to  turn  upon  the  tracks  to  avoid  the  ap- 
proaching trucks  on  the  east  of  the  track;  and  it  was  not  negligence 
for  him  to  turn  onto  the  track  if  the  car  was  such  a  distance  from  him 
that  by  the  exercise  of  proper  care  by  the  motorman  the  car  would 
have  been  stopped  before  the  collision  occurred.  Certainly,  if  his 
story  was  true  that  he  was  driving  upon  this  track  for  three  or  four 
minutes  before  the  collision,  there  could  have  been  no  difficulty  in 
stopping  the  car  in  time  to  avoid  the  accident.  But  assuming  that  the 
witness  exaggerated,  as  he  probably  did,  as  to  the  time  he  was  upon 
the  track,  there  was  nothing  to  justify  the  court  in  holding  that  the 
plaintiff  was  negligent  as  a  matter  of  ^w.  It  was  for  the  jury  to  say 
whether  the  collision  occurred  because  plaintiff  did  not  look  for  the 
car  before  turning  onto  the  track.  While  a  person  driving  a  truck 
upon  the  streets  of  New  York  is  not  justified  in  driving  in  front  of  the 
cars  unnecessarily,  and  thus  blocking  the  road,  wagons  using  the 
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streets  are  not  excluded  horn  the  use  of  the  tracks ;  and  when  cars 
run  upon  these  street  railroads,  as  frequently  as  they  do,  it  is  not  n^li- 
gent,  as  a  matter  of  law,  for  a  person  to  drive  upon  the  tracks  when  a 
car  is  in  sight.    Upon  the  plaintiff's  testimony,  I  think  the  questions 


It  K)libws  that  the  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  oMicur. 


(Sapreme  Conrt,  Appellate  Division,  Pint  Department  February  6^  1903.) 

1.  COHPULBORT  RbFBRKKCK— LOBa  AOCOUHT. 

A  compolBory  reference  to  try  the  IsitieB  of  fact  in  a  Jury  case,  per- 
mlsalble  where  the  trial  will  require  the  examlnatloa  of  a  long  account, 
la  not  proper  In  an  actloo  for  moneys  advanced  by  plaintiff  t<«  pnrchaa- 
Ing  atodc  a>  twoker  for  defendant,  tbe  account  having  only  34  Items  m 
the  debt  aide,  15  of  which  are  footings  or  balances,  6  Interest,  8  for 
ebecks,  6  for  stock  parcbased,  2  for  divldenda,  and  1  eacb  for  expressage 
and  stamps,  and  the  credit  aide  bas  only  12  material  Itema,  most  ^  whicb 
are  covnter  entries  relating  to  tbe  stock  referred  to  on  the  debit  side. 

Appeal  from  special  term,  New  York  county. 

Action  by  Abraham  Sartorius  against  William  B.  Gottlieb,  From 
an  order  referring,  on  motion  of  plaintiff,  all  the  issues  to  a  referee 
to  hear,  try,  and  determine,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  McUVUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHUN,  JJ. 

A.  C.  Weil,  for  appellant. 
Otto  Horwitz,  for  respcuident. 

LAUGHLIN,  J.  This  was  a  compulsory  order  of  reference  which 
the  defendant  claims  should  not  have  been  granted  against  his  ob- 
jections. The  complaint  in  form  sets  forth  Tour  separate  causes  6t 
action,  but  only  two  causes  of  action  are  really  involved.  It  is  al- 
leged in  the  first  count  that  the  plaintiff  and  defendant,  on  the  27th 
day  of  November,  1900,  purchased  150  shares  of  Arcadian  stock  on 
their  joint  account ;  that,  pursuant  to  the  agreement  between  the  par- 
ties, the  plaintiff  advanced  the  purchase  price,  being  the  sum  of  $3,- 
618.75 '  t^^^  February,  1902,  the  stock  was  sold 

on  their  joint  account  for  the  sum  of  $669.56;  that  in  the  meantime 
plaintiff  had  further  advanced  the  sum  of  $217.15,  ''by  way  of  interest 
on  said  stock" ;  and  that  the  defendant  is  indebted  to  the  plaintiff  for 
one-half  the  loss,  aggregating  $1,611.17.  '^^e  second  count  involves 
the  moneys  sought  to  be  recovered  in  the  first  cause  of  action,  but 
an  account  stated  is  alleged  to  have  been  agreed  upon  three  days 
after  the  purchase  of  the  stock,  and  monthly  thereafter  until  its  sale, 
and  another  at  the  close  of  the  sale,  covering  the  entire  transac- 
tions. The  third  count  is  for  moneys  advanced  by  the  plaintiff  for 
purchasing  other  stock  as  broker  or  agent  for  the  defendant,  and 
It  sets  forth  an  itemized  accotmt  of  charges  and  credits  irom  the 
8th  day  of  December,  1900,  until  the  30th  day  of  August,  1901.  The 
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debit  side  of  this  account  in  form  contains  34  lines  or  items.  Fifteen 
of  these  are  footings  or  balances,  6  are  for  interest  charges,  3  are 
for  checks,  2  for  dividends,  and  1  for  expressage  charged;  5  are  for 
stock  purchased,  i  is  for  "stamps,"  and  one  of  $12.50  is  for  "Com. 
10  B.  D.  S./'  whatever  that  may  be.  The  credit  side  of  the  account 
contains  many  less  items,  only  12  of  which  can  be  material;  and 
most  of  those  are  counter  entries  relating  to  the  stock  referred  to  in 
the  debit  side  of  the  ajccount.  After  setting  forth  this  account,  it  is 
alleged  in  the  same  count  that  an  account  of  these  transactions  was 
stated  between  the  parties  five  days  after  the  date  of  the  last  item 
in  the  account,  in  and  by  which  it  was  shown  that  the  same  balance 
was  due  and  owing  to  the  plaintiff  as  was  stated  in  the  account  the 
items  of  which  have  been  referred  to,  and  it  is  further  alleged  that 
an  account  stated  of  these  matters  was  had  between  the  parties 
monthly  thereafter.  The  fourth  count  is  on  an  account  stated  of  all 
the  matters  referred  to  in  the  three  preceding  counts.  It  is  manifest 
that  these  are  all  causes  of  action  at  law.  A  money  judgment  only 
is  demanded,  and  there  is  no  prayer  for  taking  an  account,  or  for  an 
accounting.  So  far  as  the  action  is  based  on  accounts  stated,  of 
course  a  compulsory  reference  could  not  be  ordered.  It  will  be  o'j- 
served  that  the  plaintiff  has  stated  his  two  causes  of  action  both  ways. 
He  has  alleged  the  facts  showing  th;  indebtedness  and  also  accounts 
stated.  Doubtless  upon  the  trial  he  will  be  at  liberty  to  recover  <m 
either  theory,  according  to  the  state  and  nature  of  the  evidence  pro- 
duced. Assuming  that  it  will  be  essential  for  him  to  prove  the  trans- 
actions, the  questi(»i  whether  the  issues  involve  a  long  account  is  to  be 
determined  on  the  allegations  of  the  first  and  third  counts  of  the 
complaint,  as  the  others  relate  solely  to  accounts  stated.  As  has  been 
shown,  the  first  count  relates  to  a  single  purchase  and  a  single  sale 
of  stock,  and  charges  for  interest  advanced  in  the  interim.  It  needs 
no  argument  to  show  that  this  is  not  an  account  which  would  justify 
the  reference  of  the  issues.  Nor  does  the  third  cause  of  action,  as- 
suming that  the  plaintiff  may  be  obliged  to  prove  the  items  of  the 
transaction,  involve  a  long  account.  From  the  nature  of  the  action 
a  right  to  a  jury  trial  exists.  The  court  is  only  authorized  to  deprive 
a  party  of  this  right  where  if  appears  "that  so  many  separate  and  dis- 
tinct items  of  account  will  be  litigated  on  the  trial  that  a  jury  cannot 
keep  the  evidence  in  mind  in  regard  to  each  of  the  items,  and  give 
it  the  proper  weight  and  application  when  they  retire  to  deliberate 
on  their  verdict."  Spence  v.  Simis,  137  N.  Y.  616,  33  N.  E.  554. 
See,  also,  Steck  v.  Iron  Co.,  142  N.  Y.  236,  37  N.  E.  i,  25  L.  R.  A. 
67;  Feeter  v,  Arkenburgh,  147  N.  Y.  237,  41  N.  E.  518.  It  is  mani- 
fest that  this  case  does  not  fall  within  the  exception.  Moreover,  it 
appears  from  the  answer  that  the  defendant  denies  that  he  employed 
the  plaintiff  as  his  broker,  or  authorized  him  to  purchase  or  sell  stock 
on  his  individual  account. 

It  follows  that  the  order  of  reference  was  erroneously  granted,  and 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  moticm 
should  be  denied,  with  $10  costs.  All  concur. 


Digiitzed  by 


Google 


Sup.  Ct.)         WARD  y.  NEW  TORK  CENT.  A  H.  R.  B.  CO. 


161 


(7S  App.  niT.  402.) 

WARD  T.  NEW  TOfRK  CENT,  ft  H.  B.  B.  GO. 

(ftipreme  Oourt,  Appellate  DlTlrion,  First  Department  January  28,  ISQB.) 

L  Railroads— (.'rosbiko  Aooidkht— Coktributort  NBOLrosiroB— BnmMOB. 

ETidence  In  an  action  for  deetib  of  a  pedestrian  killed  at  a  railroad 
crossing  iMld  iDsnfflclent  to  go  to  the  jar7  on  the  questlou  of  deceased's 
freedom  from  contributory  negligence,  by  looklnjt  aDd  llatealng. 

O'Brien  and  Hatch,  JJ.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Mary  O.  Ward,  administratrix  of  Martin  J.  Ward,  de- 
ceased, against  the  New  York  Central  &  Hudswi  River  Railroad  Com- 
pany. From  a  judgment  entered  on  dismissal  of  the  complaint  at  the 
trial,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McIAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

George  W.  Bristol,  for  appellant. 
Robert  A.  Kutschbock,  for  respondent 

INGRAHAM,  J.  Upon  the  trial  of  this  action  the  court  submitted 
special  questions  to  the  jury.  The  first  was  as  to  the  defendant's  neg- 
ligence, which  the  jury  answered  in  the  affirmative;  second,  as  to  the 
freedom  of  the  deceased  from  contributory  negligence,  which  was  also 
answered  in  the  affirmative ;  and  to  the  third  question  the  jury  fixed 
the  damages  caused  to  the  next  of  kin  of  the  deceased  at  $7,833.33. 
Before  these  questions  were  submitted  to  the  jury,  the  defendant  had 
made  a  motion  to  dismiss  the  complaint,  which  motion  the  court  re- 
served until  after  the  jury  answered  the  special  questions  subnutted 
to  them,  and  subsequently  dismissed  the  complaint ;  and  it  is  an  appeal 
from  the  judgment  entered  upon  this  dismissal  of  the  complaint  that 
is  now  before  us. 

We  think  the  question  as  to  the  negligence  of  the  defendant  was 
properly  submitted  to  the  jury,  and  the  only  question  presented  upon 
this  appeal  is  whether  the  evidence  as  to  the  freedom  of  the  deceased 
from  contributory  negligence  was  sufficient  to  sustain  the  finding  of 
the  jury  in  that  regard.  On  the  30th  day  of  November,  1897,  at  about 
15  minutes  before  10  o'clock  in  the  morning,  the  deceased  was  cross- 
ing Eagle  avenue,  in  the  23d  ward,  in  the  city  of  New  York,  at  i4Qth 
street,  and  was  there  struck  by  a  train  of  the  defendant  and  killed.  The 
only  witness  called  by  the  plaintiff  who  saw  the  accident  was  one 
Monaghan,  who  testified  that  he  was  at  the  time  driving  a  truck  down 
149th  street  west  of  Eagle  avenue,  in  which  the  tracks  of  the  defend- 
ant's road  were  laid ;  that  as  he  drove  down  149th  street  he  saw  the 
deceased  standing  on  the  comer  of  Eagle  avenue  and  the  street  on 
the  westerly  side  of  Eagle  avenue ;  that  while  there  the  deceased 
"looked  apparently  up  the  track,  in  the  direction  of  where  the  train 
comes  out.  *  *  *  He  turned  and  looked  that  way,  and  then  he 
started  to  walk  down  towards  the  track,  on  the  north  side  of  149th 
street.  •  •  •  I  did  not  see  him  until  the  locomotive  came  right 
out  of  the  cut,  and  hit  him,  and  threw  him  on  the  opposite  track,  and 
cut  lum  right  in  half ;  that  it  was  about  25  or  30  feet  from  where 
8ON.Y.8.— 11 
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the  deceased  was  standing  to  the  track  when  he  looked;  that  there 
were  some  telegraph  poles,  which  in  a  way  obstructed  the  witness' 
view  from  the  point  at  which  he  was  when  he  saw  the  deceased  aj^iar- 
ently  look  up  the  track;  that  there  was  no  whistle  blown  or  bell  rung 
from  the  locomotive  as  it  approached,  and  that  the  train  was  going 
about  5  or  6  miles  an  hour  at  the  time;  that  after  the  accident  the 
train  stopped  about  150  or  200  feet  beyond  the  north  side  of  149th 
street;  that  it  was  a  windy,  gusty  day,  and  the  wind  was  blowing 
a  good  deal  of  dust;  that  there  were  no  gates  at  the  crossing,  and 
no  signboard,  at  that  time;  that  the  witness  had  seen  Ward  in  this 
locality  before.  Upon  cross-examination  the  witness  said  that  he  saw 
the  deceased  after  he  looked  when  he  was  about  halfway  between 
the  track  and  the  corner;  that  he  was  then  walking  towards  the  track, 
lookin<7  straight  ahead;  that  as  the  locomotive  came  Out  of  the  cut 
the  witness  checked  his  horses  to  allow  the  train  to  pass,  and  he 
was  thus  engaged  attending  to  his  horses  until  the  locomotive  was 
in  front  of  him,  when  ^le  looked  around  and  saw  the  deceased  just  as 
the  engine  struck  him ;  that  the  witness  was  at  that  time  about  75 
feet  from  the  track,  and  that  the  witness  did  not  look  towards  the  cut 
after  he  left  the  side  of  Eagle  avenue  until  he  was  struck;  that  the 
witness  was  looking  for  a  train  as  he  approached  the  tracks;  that  he 
had  no  trouble  tn  seeing  the  approaching  locomotive  in  time  to  stop; 
that  the  witness  had  frequently  seen  Ward  in  this  locality  walking 
along  149th  street,  near  these  railroad  tracks,  and  crossing  them ;  that 
the  witness  was  about  100  feet  from  the  track  when  he  first  saw  the 
deceased  looking  up  the  track ;  and  that  he  looked  up  the  track  about 
the  same  time,  and  did  not  see  any  train.  A  civil  engineer  was  called 
by  the  defendant,  who  testified  that  he  measured  the  distance  from 
a  point  on  Eagle  avenue  at  the  cross-walk  to  the  place  where  a  train 
would  be  visible  coming  out  of  this  cut,  and  that  it  was  361  feet ;  that 
he  also  measured  the  distance  from  the  northeast  comer  of  Eagle 
avenue  and  149th  street  to  the  first  rail  of  the  defendant's  trade  on 
the  northerly  cross-walk  of  149th  street,  and  that  was  51  feet ;  that, 
standing  on  the  corner  of  149th  street  and  Eagle  avenue,  he  could  see 
the  entrance  to  the  cut,  which  was  361  feet  from  that  point ;  and  that 
there  were  no  telegraph  poles  which  would  obstruct  the  view  of  a  loco- 
motive or  train  of  cars  from  that  point.  This  testimony  is  undisputed, 
and  I  think  the  court  was  justified  in  accepting  the  measurements 
made  by  the  engineer  as  the  distance  from  the  point  where  the  de- 
ceased stood  at  the  time  he  was  said  to  have  looked  up  the  track,  and 
the  point  at  which  a  locomotive  could  be  seen  coming  from  the  cut. 
There  was  no  evidence  to  justify  any  other  finding  as  to  this  distance, 
and  also  the  distance  from  the  point  where  the  deceased  stood  when 
he  looked  to  the  nearest  track  of  the  defendant's  road  as  51  feet.  At 
that  time,  when  the  deceased  was  said  to  have  looked,  Monaghan  was 
about  100  feet  from  the  track,  and  therefore  at  a  considerable  distance 
beyond  the  deceased;  and  the  distance  that  he  could  see  up  the  track, 
which  he  estimates  at  from  150  to  200  feet,  was  probably  more  limited 
than  the  distance  that  the  deceased  could  see.  Whether  or  not  the 
deceased  at  the  time  he  looked  did  see  the  locomotive  does  not  appear, 
but  the  evidence  of  all  the  witnesses  is  tluit  from  the  time  the  deceased 
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apparently  looked^  as  he  stood  at  the  corner  of  the  street,  until  he 
was  struck,  he  did  not  look  again,  and  took  no  precaution  to  avoid 
being  run  over.  The  train  was  in  full  sight  of  the  deceased  for  a 
distance  of  at  least  361  feet,  and  during  the  time  that  the  train  was 
coming  that  distance,  if  the  deceased  had  looked,  he  must  have  seen 
it.  He  was  apparently  struck  by  the  locomotive  as  he  stepped  upon 
the  track,  and  it  is  entirely  evident  that,  if  he  had  looked  during  the 
time  that  the  train  was  moving  361  feet,  he  must  have  seen 'the  train. 
There  was  no  evidence  that  his  eyesight  was  defective,  that  he  was  not 
in  full  possession  of  his  faculties,  or  that  anything  could  have  ob- 
structed his  view  of  the  train  if  he  had  looked  for  it.  Can  it  be  said 
that  an  individual  crossing  a  steam  railroad  track,  who  thus  approaches 
and  crosses  the  track  without  doing  anything  to  ascertain  whether  or 
not  a  train  was  approaching,  is  not  negligent?  It  seems  to  me  that 
the  established  rule  in  this  state  is  that  such  an  attempt  to  cross  the 
track  of  a  steam  railroad  is  negUgence.  This  question  has  been  pre- 
sented to  the  court  of  appeals  in  many  cases,  and  I  call  attention  to 
but  two  or  three  of  them,  where  a  rule  has  been  l^d  down  which  seems 
to  conclusively  establish  that  such  an  act  on  the  part  of  an'  individual 
is  not  such  care  as  the  law  requires,  to  entitle  a  plaintiff  injured  to- 
recover : 

In  Woodard  v.  Railroad  Co.,  106  N.  Y.  369,  13  N.  E.  424,  at  a  point 
along  the  road  upon  which  the  plaintiff  was  proceeding,  31^  feet  from 
the  intersection  of  the  street,  the  rails  of  a  switch  could  be  seen  to  the 
west  a  distance  of  57  feet,  and  when  within  10  feet  of  the  track  it 
could  be  seen  a  distance  west  of  137  feet.  In  that  case  the  plaintiff's 
intestate  and  one  Phelps  approached  the  crossing,  and  the  deceased 
was  struck  at  the  southerly  rail  of  the  switch,  when  almost  across  it, 
by  one  of  the  coa!  cars  of  the  defendant's  road,  moving  by  its  own 
momentum.  The  accident  occurred  in  the  middle  of  a  bright,  clear 
day,  when  nothing  existed  to  hinder  or  obstruct  the  sight,  when  the 
injured  man  was  on  foot  and  could  have  stopped  at  any  instant,  and 
when  the  merest  glance  along  the  switch  to  the  west  would  have  de- 
veloped the  approaching  danger ;  and  the  court  said  tha^: : 

"It  18  absolutely  certain  that,  at  any  time  when  within  ten  or  fljtteen  feet, 
deceased  bad  only  to  look  and  pause,  to  be  safe.  *  *  *  So  that  the  facts 
make  It  absolutely  certain  that  Woodard  and  Phelps  either  looked,  and, 
secdng  the  car  coming,  nndertook  to  cross  In  front  of  It,  or  did  not  look, 
when  that  was  their  duty,  and  went  blindly  upon  the  track,  taking  the  chances 
of  what  mlglit  occur.  •  •  •  The  case  Is  one  where  ordinary  prudence  and 
care  was  not  shown  or  Inferable,  and  for  which  no  excuse  or 'palliation  can 
be  given." 

In  Cullem  v.  Canal  Co.,  113  N.  Y.  667,  21  N.  E.  716,  the  deceased, 
driving  a  horse  attached  to  a  wagon,  approached  the  crossing  in  the 
direction  from  which  the  engine  was  approaching  until  he  got  upon  the 
tracks.  It  appeared  that  from  a  point  70  feet  from  the  crossing  the 
track  to  the  south  could  have  been  seen  for  146  feet  by  the  deceased, 
if  he  had  looked,  and  50  feet  from  the  crossing  he  could  have  seen 
it  for  220  feet.  The  court  upheld  a  nonsuit,  stating  that  the  duty  which 
rests  upon  a  traveler  in  approaching  a  railroad  to  look  and  listen 
was  not  discharged  by  the  intestate ;  the  court  saying : 
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"There  Is  no  evidence  that  the  intestate  did  look  or  listen.  On  tiie  con- 
trary, the  strong  Infsence  from  the  evidence  Is  that  he  neither  looked  nor 
listened;  and  there  Is  no  reasonable  ground  for  the  supposition  that  be  was 
In  a  position  where  be  bad  to  choose  between  Imminent  perils,  and  that  be 
conid  not  have  escaped  one  without  encountering  the  other." 

In  Wiwirowski  v.  Railway  Co.,  124  N.  Y.  420,  26  N.  E.  1023,  the 

court,  in  reversing  a  judgment  for  the  plaintiff,  held  that : 

**Tfaey  were  In  a  known  i^ce  at  dangw,  and,  had  they  exercised  their 
senses  under  the  circumstances.  It  Is  at  least  probable  that  they  would  bare 
both  seen  and  heard  tiie  approaching  train.  Freedom  from  contributory  n^li- 
gence  cannot  be  assumed." 

In  Wieland  v.  Canal  Co.,  167  N.  Y.  19,  6  N.  E.  234,  82  Am.  St. 
Rep.  707,  it  appeared  that  about  30  feet  from  the  track  where  the 
plaint^'s  intestate  was  killed  the  track  was  plainly  visible  from  the 
west  for  a  distance  of  150  to  200  feet,  and  that  at  this  point  a  train 
coming  from  the  west  through  the  cut  could  not  be  heard  until  it  came 
within  150  or  200  feet  of  the  crossing;  that  the  train  with  which  the 
decedent  collided  was  moving  at  the  rate  of  50  or  60  miles  an  hour; 
that  the  deceased,  when  approaching  this  track,  was  bound  to  look  and 
listen,  and  nothing  could  excuse  the  absence  of  this  degree  of  care, 
or  justify  the  lack  of  evidence  tending  to  show  that  it  was  exercised, 
except  proof  that,  under  the  conditions  which  existed,  it  would  have 
been  unavailing;  that  the  deceased,  if  he  had  looked  or  listened,  could 
have  seen  or  heard  the  approaching  train,  and  when  it  was  shown  that 
the  conditions  were  such  that  the  decedent,  by  the  exercise  of  his 
faculties  of  sight  and  hearing,  might  have  averted  the  disaster,  it  then 
became  necessary  for  the  plaintiff  to  go  a  step  further,  and  give  some 
affirmative  evidence  from  which  a  jury  could  have  found  that  the  ac- 
cident was  free  from  contributory  negligence. 

In  Hudson  v.  Railroad  Co.,  61  App.  Div.  134,  70  N.  Y.  Supp.  350, 
we  held  that  the  plaintiff  was  guilty  of  contributory  negligence  in  a 
case  much  like  the  one  under  consideration.  It  there  appeared  that 
the  plaintiff  walked  from  a  point  from  25  to  30  feet  from  the  track 
without  looking  or  listening  for  an  approaching  train;  that  he  testi- 
fied that  it  took  him  about  7^  seconds  to  walk  from  the  place  from 
where  he  looked  toward  the  west,  to  the  track  itself,  and  that,  when 
about  10  or  12  feet  from  the  track,  he  hesitated  i  or  2  seconds,  and 
that  it  was  10  or  11  seconds  from  the  time  he  started  to  walk  to  the 
track  until  he  was  upon  it, — the  plaintiff  thus  walking  upon  the  track 
without  taking  any  care  to  ascertain  whether  or  not  there  was  any 
approaching  train  which  would  render  his  approaching  the  track  dan- 
gerous.  In  that  case  we  held  there  was  such  negligence  as  precluded 
the  plaintiff  from  recovering,  stating  the  rule  that : 

"Flaintlir  WBB  bound  to  look  when  be  was  In  such  a  situation  that  he 
could  see  whether  there  was  a  train  In  sight  which  would  prevent  his  crossing 
ttie  tra<^  In  safety.  Looking  b^ore  be  reached  the  point  that  would  give 
blm  that  Information  was  not  performing  the  duty  resting  upon  bim,  and 
which  he  was  bound  to  perform  before  be  could  be  said  to  be  free  from  con- 
tributory negligence." 

We  think  this  case  is  witHin  the  principles  established  in  the  cases 
to  which  attention  has  been  called,  and  that  the  court  below  was 
justified  in  dismissing  the  complaint  upon  the  ground  that  the  pl^- 
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liff  had  not  sustained  the  burden  of  proof  that  the  deceased  was  free 
from  negligence  contributing  to  the  injury. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 

VAN  BRUNT,  P.  J.,  and  McLAUGHLIN.  J„  concur. 

O'BRIEN,  J.  (dissenting).  I  agree  with  Mr.  Justice  INGRAHAM 
in  his  conclusion  that  upon  the  evidence  the  question  of  defendant's 
negligence  was  one  for  the  jury,  but  I  dissent  from  his  further  conclu- 
sion that  from  the  evidence  the  deceased  was,  as  matter  of  law,  guilty 
of  ccmtributory  negligence;  thinking,  as  I  do,  that  this  question,  also, 
was  one  for  the  jury.  These  facts,  so  far  a%  given  in  the  opinion,  are 
correctly  stated ;  but  there  is  one  feature  which  is  not  given  sufficient 
prominence,  and  which,  I  think,  is  important  as  bearing  upon  the  ques- 
tion of  contributory  negligence.  The  cases  relied  upon  in  the  pre- 
vailing opinion  are  those  having  relation  to  a  steam  railroad,  upon 
which  trains  regularly  run,  and  in  approaching  which  an  active  duty 
of  care  devolves  upon  one  attempting  to  cross  the  tracks.  The  place 
where  this  accident  occurred  was  within  the  city  limits,  and  in  the 
heart  of  a  populous  district,  and  where  trains  did  not  regularly  run. 
There  was  but  a  single  track,  constituting  a  switch  or  connecting  line 
or  siding,  which  was  occa^onally  used  in  moving  cars  loaded  and  un- 
loaded at  irregular  intervals  to  and  from  Port  Morris  to  the  main 
line.  The  train  which  struck  the  man  consisted  cA  but  three  cars,  with 
the  engine  running  backwards,  and  was  on  its  way  to  the  freight- 
yard  at  Melrose.  The  accident  occurred  at  a  crossing  much  frequented 
by  the  public,  where  Eagle  avenue  joins  149th  street ;  the  track  lying 
in  149th  street,  and  intersecting  it  diagonal^.  So  little  was  the  track 
used  that  it  was  thought  unnecessary  to  keep  stationed  at  that  place  a 
flagman,  or  provide  a  gate  or  signpost,  as  it  would  certainly  be  the 
duty  of  the  railroad  to  do  if  the  track  had  been  in  frequent  use  for 
the  passage  of  trains.  One  familiar  with  these  conditions,  as  the 
deceased  was,  according  to  the  testimony,  had  no  such  active  duty 
imposed  upon  him  as  would  have  been  the  case  were  he  approaching 
and  attempting  to  cross  the  main  tracks  of  a  railroad.  On  the  con- 
trary, it  seems  to  me,  he  had  the  right  to  assume  that  at  such  occa- 
sional times  as  this  track  was  used,  and  it  was  attempted  to  round 
the  oirve  through  the  cut  which  opened  into  the  street  and  avenue  at 
this  point,  those  in  charge  of  the  train  would  give  some  warning  of  its 
approach.  That  no  such  course  was  followed  appears  from  the  prevail- 
ing ofunion ;  and,  in  the  absence  of  any  warning  or  notice,  I  do  not 
think  it  can  be  said,  as  a  matter  of  law,  that  the  deceased,  having  no 
reason  to  apprehend  that  at  that  time  a  train  would  be  likely  to  ap- 
proach, was  guilty  of  contributory  negligence  in  attempting  to  cross. 
The  plaintiff,  moreover,  did  not  have  the  benefit  of  the  testimony  of 
the  deceased  as  to  just  what  care  he  observed  in  coming  upon  the 
track.  As  said  in  Schafer  v.  City  of  New  York,  154  N.  Y.  473,  48 
N.  E.  751 : 

"Tf  he  had  snirlved  flie  accident  It  woidd  have  be«i  necessary  fttr  him. 
In  order  to  meet  the  harden  of  ^roof,  to  state  what  he  did  and  what  he  tried 
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to  d<^  fully  and  explicitly;  but,  as  he  la  dead,  leaa  evidence  Is  required  of.  bis 
■personal  representatlTes.  The  plaintiffs  Intestate  was  bound  to  exercise 
reasonable  care;  but  if,  owing  to  the  drcnmatanceB,  ttie  evidence  of  care  -was 
weak.  It  does  not  follow  that  It  was  not  fw  the  c(HkBld«ratl(Hi  of  the  lury. 
If  there  was  any  evidence  upon  the  subject,  the  case  should  have  been  sub- 
mitted to  them  for  decision." 

And  in  Rodrian  v.  Railroad  Co.,  125  N.  Y.  529,  26  N.  E.  741,  it 

was  said: 

"In  case  of  a  death  accident  at  a  railroad  crossing,  It  must  often  happen 
that  the  circumstances  Immediately  preceding  It,  and  the  acts  and  conduct 
of  the  deceased,  are  left  In  great  obscurity.  But  the  rules  of  law  governing 
the  right  of  recovery  are  the  same  as  In  other  cases,  although  slighter  evidence 
of  compliance  with  the  duty  cast  upon  a  plaintiff  might  be  deemed  sufficient 
than  where  the  Injured  person  was  alive  and  ttempetent  to  testify." 

It  is  true  that  in  the  case  at  bar  there  was  an  eyewitness,  and 
therefore  what  has  been  said  in  many  cases  as  to  the  relaxation  of  the 
rule  requiring  strict  proof  that  the  deceased  was  vigilant  and  obserr- 
ant  as  he  approached  the  track  is  not  entirely  applicable;  but  the 
testimony  of  Monaghan,  it  seems  to  me,  is  not  to  be  considered  and 
read  as  though  he  saw  or  knew  everything  done  by  the  plaintilFs  hus- 
band before  attempting  to  cross.  He  states  merely  what  he  did  ob- 
serve, and  even  from  that  evidence  it  appears  that  he  saw  the  de- 
ceased standing,  before  starting  to  cross,  on  the  westerly  side  of 
Eagle  avenue,  and  near  the  comer  of  the  149th  street  crossing;  that 
he-— 

'ijooked  anwrantly  up  the  track  In  the  dhrectkm  of  where  the  track  comes 
out.  •  •  *  He  turned  and  looked  that  way  [southeast],  and  then  be 
started  to  walk  down  towards  the  track,  on  the  north  side  of  149tb  street. 

*  *  *  I  did  not  see  him  until  the  locomotive  came  right  out  of  the  cut  and 
hit  him,  and  threw  him  on  the  oppoirite  track,  and  cut  him  right  In  half," 

And  Monaghan  further  says : 

"The  cars  •   •   •   came  right  out  all  of  a  sudden, — out  of  this  cut 

*  *   *  The  whistle  was  not  blown.  •   •  •  The  bell  was  not  rung. 

*  *  *  I  did  not  know  they  were  coming  till  they  were  almost  on  top  of 
me.  *   *  *  I  looked  up  the  track  at  the  same  time.   I  did  not  see  any 

train." 

The  testimony  of  this  witness,  therefore,  as  to  what  he  noticed  with 
respect  to  the  deceased  before  he  attempted  to  cross,  did  not  make 
out  a  case  of  contributory  negligence,  as  matter  of  law,  because  it  is 
evident  therefrom  that  the  deceased  observed  some  care  and  caution 
in  the  way  of  looking  for  approaching  trains  before  going  to  the  track, 
and  it  does  not  establish  that  he  did  not  thereafter  observe  care.  As 
said  in  Rodrian  v.  Railroad  Co.,  supra: 

"If,  In  case  of  an  accident  at  a  crossing,  It  appears  that  the  person  Injured 
did  look  for  an  approaching  train,  it  would  not  necessarily  follow,  as  a  rule 
of  law,  that  he  was  remediless  because  he  did  not  look  at  the  precise  place 
nnrl  time  when  and  where  looking  would  have  been  of  the  most  fldvantagp. 
Many  circumstances  might  be  shown  which  could  properly  be  considered  by 
the  Jnry  In  determining  whether  he  exercised  due  and  reasonable  care  in 
making  his  observation." 

Here,  according  to  the  testimony,  the  plaintiff's  intestate,  after  look- 
ing,  attempted  to  cross  without  any  reason  to  apprehend  that  a  train 
was  likely  to  apin'oach;  and  the  train  which  struck  him  came  swiftly 
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and  vithout  warning,  around  a  curve  and  through  a  cut,  which,  at 

a  comparatively  short  distance,  hid  it  from  him  entirely.  Under  such 
drcumstances,  the  question  of  contributory  negligence  should  have 
been  presented  to  the  jury.  As  said  in  Henavie  v.  Railroad  Co.,  l66 
N.Y.285,  59  N.E.902: 

"If  there  Is  any  reasonable  evidence  of  care  on  the  part  of  the  plaintiff  In 
an  action  to  recover  damages  on  account  of  negligence,  It  !s  for  the  considera- 
tion of  the  Jury.  There  was  some  evidence  of  care  on  the  part  of  the  deceased, 
because  he  looked  In  both  directions  when  he  started  across  the  avenue,  as 
wen  as  when  he  was  halfway  to  the  nearest  track.  There  was  no  direct  evi- 
dence that  be  listened,  and  there  never  can  be  when  the  subject  of  the  acci- 
dent iB  dead.  It  appears,  bowever,  tbat  be  was  on  the  alert  and  using  his 
eyes,  wbleb  Is  some  e^dence,  nnder  the  dicamstances,  that  be  was  also 
iMag  his  ears.  HoreoTra*,  the  Jnry  could,  have  found  tbat  If  be  bad  listened 
be  would  not-have  beard  tbs  train,  for  there  was  no  noise  and  no  warning." 

The  inference  which  in  this  case  could  fairly  be  drawn  from  the  evi- 
dence is  that  the  deceased  did  not  attempt  to  cross  without  taking 
some  precaution,  but  that  he  stopped  and  looked.  If  at  that  time,  as 
the  jury  might  infer,  there  was  no  train  in  sight,  and  he  proceeded  to 
cross,  and  thereafter  the  train,  before  he  had  reached  a  place  of  safety, 
rounded  the  curve  and  came  through  the  cut,  traversed  the  intervening 
space  without  having  given  any  warning  of  its  approach,  and  struck 
him,  it  cannot,  I  thmk,  be  held  that  he  was  guilty  of  contributory 
nep^Iigence.  Under  such  circumstances,  taking  the  view  most  favor- 
able for  the  defendant,  it  cannot  be  concluded,  as  matter  of  law,  that 
if,  after  starting  to  cross,  he  had  looked  again,  and  seen  the  train 
approaching  at  a  rapid  rate,  he  could  in  the  time  have  avoided  the 
accident  which  resulted  in  his  death.  In  other  words,  if  the  jury  had 
the  right  to  infer  (as,  from  the  evidence,  I  think  they  had)  that,  when 
the  deceased  stopped  and  looked,  he  did  not  see  any  train,  and  there 
was  none  in  sight,  owing  to  the  contour  of  the  country,  and  the  situa- 
tion of  the  crossing  with  reference  to  the  track,  which  crossed  it  di- 
agonally, and  came  through  a  cut  and  around  a  curve,  then  they  might 
conclude  (particularly  as  there  is  evidence  that  no  warning  was  given 
of  the  approach  of  the  train)  that  he  could  not  have  avoided  the  ac- 
cident. As  said  in  Pniey  v.  Railroad  Co.,  41  App.  Div.  163,  58  N.  Y. 
Supp.  800: 

*rrbe  pbtlcnophy  of  the  rule  requiring  a  traveler  approaching  a  railroad 
crossing  to  look  and  listen  for  a  train  before  venturing  upon  the  tracks  rests 
upon  a  common-sense  foundation.  These  are  regarded  as  the  most  efhclent 
acts  In  demonstrating  the  vigilance  of  such  traveler,  and  most  likely  to  ap- 
prise him  of  danger.  If  to  look  would  be  futile,  then  the  person  Is  absolved 
from  an  obligation  which  would  be  wh<^y  mechanical.  *  •  •  The  same 
iwlndple  applies  where  to  listen  would  be  of  no  practical  momeat*' 

A  somewhat  similar  situation  to  that  here  appearing  was  presented, 
although  from  different  causes,  in  the  case  of  Noble  v.  Railroad  Co., 
20  App.  Div.  43,  46  N.  Y.  Supp.  647,  aflfirmed  without  opinion  in 
161  N.  Y.  620,  55  N.  E.  1098,  where  it  was  said : 

'^Is  duty  was  to  look  and  tisten.  But  to  look  was  of  no  avail  If  the  ear 
or  cars  on  the  siding  obstructed  his  vision,  as  may  well  have  been  the  case 
In  the  fog,  without  his  perceiving  that  there  was  any  such  obstacle  there,  or 
what  the  nature  of  the  obstacle  was.  And  while  there  Is  evidence  that 
tbe  engine  beU  on  the  Chicago  Limited  was  rung  aa  it  neared  AahbnrtoD 


Digiltzed  by 


Google 


168  80  NEW  TORK  StIPPLBUEHT  (Sup.  Ct. 

ud  114  New  Tork  BuU  Reporter 

avenue,  the  noise  of  the  nortb-boond  frelsht  train  conUI  readily  render  Its 
sound  Imperceptible  to  a  listener  situated  ai  waa  the  plaintllTa  hoaband  when 
he  endeavored  to  croaa  the  track." 

In  that  case,  as  stated  in  the  opinion — 

"No  one  Raw  the  accident  but,  shortly  after  the  train  had  passed  southward. 
Noble  was  found  dead  near  the  track,  flfty-elx  or  Hfty-seven  feet  south  of  the 
crossing,  with  his  skull  fractured  and  his  side  completely  crushed  in.  Near 
him  lay  a  small  lantern,  called  a  'marker,'  which  was  snbaeQuently  found  to 
belong  to  the  pilot  beam  of  the  locomotive." 

The  court  sustained  the  verdict  for  the  plaintiffi  and  said,  after 
ing  authorities : 

**In  the  case  last  cited  It  Is  said  that,  If  the  surrounding  facta  and  circum- 
stances  reasomibly  Indicate  or  tend  to  establish  ttiat  the  accident  might  have 
occurred  without  negligence  on  the  part  of  the  deceased,  a  qnestioD  of  fact 

may  arise,  to  be  solved  by  a  jury,  requiring  a  choice  between  possible  but 
diverging  Inferences.  The  cose  at  bar  Beema  clearly  to  fall  wltUn  the  class 
thus  mentioned,  and  It  la  easy  to  find  Instances  In  the  Reports  where  re- 
coverles  have  been  sustained  upon  less  cf^ent  proof  than  Is  here  presented 
as  tending  to  establlsb  the  absence  of  contributory  negligence;" 

I  regard  the  present  case  as  presenting,  for  the  reasons  stated,  much 

stronger  evidence  in  behalf  of  the  plaintiff  on  this  subject  than  ap- 
peared in  the  authority  cited,  and  think,  therefore,  that  the  question  of 
contributory  negligence  should  have  been  submitted  to  the  juiy,  and 
that  the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

HATCH,  J.,  concurs. 


EOKEBSON  T.  CITT  OF  NEW  TORS. 

(Supreme  Oourt,  Appellate  IHvlsIon,  First  Department  Febmary  6,  1903.) 

I.  Municipal  Corporations  —  Vetekar  Laborers— Absbbor—Rbcovert  or 
Waobs. 

A  veteran  taken  from  the  dvil  service  list  and  employed  in  the  de- 
*  partment  of  paAs  In  the  city  of  New  Tork  for  several  years  at  a  wage 
(tf  $2  per  day,  payable  weekly,  la  not  an  offleer  of  the  city,  not  an  In- 
cumbent of  tiiie  office  to  which  a  salary  is  attached,  so  as  to  entitle  him 
to  recover  such  wages  for  time  lost  on  account  ct  sickness. 
9l  Savr— Actions— Afpbal—Gbrbral  Exceftions. 

Where  there  was  only  one  conclusion  of  law,  and  that  was  entirely 
erroneous,  a  general  exception  thereto  was  sufficient  to  authorize  a  review 
thereof  on  appeal. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  W.  Eckerson  against  the  city  of  New  York. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McI^UGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  TJ. 

Theodore  Connoly,  for  appellant. 
Charles  Blandy,  for  respondent. 

McLaughlin,  J.  There  is  substantially  no  dispute  between 
the  parties  as  to  the  material  facts  involved  in  this  appeal,  the  ques- 
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tkm  presented  being  one  of  law.  The  facts,  so  far  as  they  are  ma- 
terial, are  as  follows :  The  plaintiff  is  an  honorably  discharged  vet- 
eran of  the  late  Civil  War.  During  the  year  1901  he  was  employed 
by  the  city  of  New  York  as  a  day  laborer  in  the  department  of  parks 
at  $2  per  day,  having  been  taken  from  the  civil  service  list.  His 
wages  were  paid  at  the  end  of  each  week,  for  which  in  each  instance 
he  gave  a  receipt  to  the  eflfect  that  the  payment  made  was  in  full  for 
services  rendered  to  that  time.  By  reason  of  illness  he  did  not  work 
during  the  week  ending  January  18,  1901,  and  between  that  time 
and  the  ist  of  April  following,  for  the  same  cause,  there  were  igyi 
days  that  he  did  not  work;  making  in  all  days.  He  claims 
that  he  is  entitled  to  be  paid  for  that  time,  and  has  brought  this 
action  to  recover  the  sum  of  $51  from  the  defendant,  upon  the  theory 
that  his  employment  constituted  him  an  officer  of  the  municipality, 
and  that  the  wages  agreed  to  be  paid  were  an  incident  to  his  office. 
The  plaintiff  was  originally  employed  in  May,  1895,  by  the  park  com- 
missioner of  the  city  of  Brooklyn,  as  a  laborer;  has  since  continued 
and  now  is  in  such  employment,  being  employed  by  the  greater  city 
after  the  consolidation  took  effect.  His  wages  were  regularly  paid 
to  him  down  to  the  commencement  of  this  action,  and  during  all  of 
the  time  he  was  only  paid  for  the  work  which  he  actually  performed ; 
nor  did  he  make  any  claim,  before  the  one  in  suit,  that  he  was  entitled 
to  be  paid  for  the  time  that  he  was  ill  or  absented  himself.  The  trial 
court,  basing  its  decision  upon  the  case  of  O'Hara  v.  City  of  New 
York,  46  App.  Div.  518,  62  N.  Y.  Supp.  146,  affirmed  in  167  N.  Y. 
567,  60  N.  E.  1 117,  held  that  the  plaintiff's  contention  was  right, 
and  directed  judgment  against  the  city  for  the  amount  claimed,  from 
which  it  has  appealed. 

We  are  of  the  opinion  that  this  judgment  should  be  reversed.  The 
plaintiff  was  not  an  officer  of  the  city  in  any  sense  of  the  word.  His 
right  to  receive  wages  was  by  virtue  ot  a  contract,  either  express 
or  implied.  A  public  office  exists,  if  at  all,  either  by  a  constitutional 
provision  or  dse  by  the  fiat  of  the  legislature,  or  by  some  body  or 
board  to  which  the  legfislature  has  delegated  the  power  to  create 
an  office.  Meyers  v.  City  of  New  York,  69  Hun,  293,  23  N.  Y.  Supp. 
484.  It  is  not  claimed  that  there  is  such  an  office  as  ^y  laborer  in 
the  city  of  New  York,  created  in  this  way,  and  therefore  the  plaintiff 
is  not  entitled  to  receive  from  the  city  the  amount  for  which  a  re- 
covery has  been  had  upon  the  theory  that  it  is  the  salary  attached 
to  or  an  incident  of  his  office.  If  the  plaintiff  is  entitled  to  recover 
at  all,  it  must  be  by  virtue  of  his  employment  alone,  and  this  em- 
ployment manifestly,  even  though  he  was  taken  from  the  civil  service 
list,  did  not  create  an  office  or  him  an  officeholder.  He  neither  took 
an  oath  of  office,  nor  did  he  assume  the  obligation  to  perform  any 
particular  specific  duties.  His  employment  constituted  simply  a  con- 
tract between  him  and  the  city,  under  or  by  virtue  of  which  he  was 
entitled  to  receive,  for  services  rendered  upon  the  one  hand,  the  com- 
pensation agreed  to  be  paid  upon  the  other.  H^gins  v.  City  of  New 
York,  131  N.  Y.  128,  30  N.  E.  44;  Cook  v.  City  of  New  York,  9 
Misc.  Rep.  338,  30  N.  Y.  Supp.  404,  affirmed  in  150  N.  Y.  578,  44  N. 
E.  1123;  Quintard  v.  City  of  New  York,  51  App.  Div.  233,  64  N.  Y. 
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Supp.  904;  Downs  V.  City  of  New  York,  75  App.  Div.  423,  78  N.  Y. 
Supp.  44^;  DriscoU  v.  City  of  New  York  (decided  at  December  term, 
not  yet  officially  reported)  79  N.  Y.  Supp.  479.  There  is  always, 
in  a  contract  for  personal  services  to  be  rendered,  in  the  absence  of  an 
express  provision  to  the  contrary,  an  implied  condition  that  the  nght 
to  receive  tlie  wages  depends  upon  the  service  being  rendered.  The 
plaintiiff,  when  he  entered  into  the  employment  of  the  city,  knew  this, 
and  acted  upon  it;  and  this  is  clearly  evidenced  by  the  fact  that  for 
several  years  his  wages  were  paid  to  him  upon  this  basis,  to  which 
he  not  only  made  no  objection,  but  gave  a  receipt  in  full,  showing  his 
acquiescence.  Nor  is  there  anything  in  the  statutes  relating  to  veter- 
ans, which,  in  case  of  their  employment,  takes  them  out  of  the  general 
rule.  Notwithstanding  these  statutes  and  their  preference  in  em- 
ployment, it  still  remains  lawful  for  a  municipality  to  fix  the  terms  of 
service  and  the  wages  to  be  paid  by  contract.  A  veteran  may  be  em- 
ployed temporarily,  and  sent  away  when  he  has  finished  with  his  work, 
or  when  funds  are  exhausted.  People  v.  Squier,  10  App.  Div.  415, 
42  N.  Y.  Suf^.  I.  The  place  which  he  occupies  may  be  abolished. 
People  V.  City  of  Brooklyn,  149  N.  Y.  Z15,  43  N.  E.  554;  People 
V.  Scannell,  App.  Div.  445,  62  N.  Y.  Supp.  930,  affirmed  in  163 
N.  Y.  599,  57  N.  E.  1121.  Nor  need  anotlier  place  be  created  for 
him.  In  re  Breckenridge,  160  N.  Y.  103,  54  N.  E.  670.  Nor  is  there 
in  this  case  any  real  dispute  as  to  the  rights  of  a  veteran.  The  plaintiff 
has  not  been  removed  from  the  service.  His  preference  over  other 
employes  has  been  observed,  as  well  as  every  other  right  conferred 
upon  him  by  statute.  The  case  relied  upon  as  sustaining  the  judg- 
ment (0'H«-a  V.  City  of  New  York,  supra)  is  clearly  distinguishable 
from  this  one.  There  a  veteran  of  the  Civil  War  was  appointed  a 
cleaner  in  the  department  of  public  buildings,  and  subsequently  de- 
tailed at  a  salary  of  $14  a  week  as  a  watchman  in  the  county  court- 
house, and  by  virtue  of  the  veteran  acts  and  the  Greater  New  York 
charter  became  entitled  to  serve  during  good  behavior.  He  was 
wrongfully  removed  from  his  position,  and  pending  proceedings  taken 
for  his  reinstatement  he  tendered  from  time  to  time  his  services  to 
his  superior,  which  were  refused,  and  it  was  held,  after  he  had  been 
reinstated,  that  he  could  recover  the  salary  for  the  period  during 
which  he  had  been  unlawfully  suspended,  inasmuch  as  it  has  not 
been  paid  to  any  one  else.  Here  the  plaintiff  has  not  been  removed 
from  his  position,  and  the  days  for  which  he  was  not  paid  he  was 
neither  able  nor  willing  to  render  any  service.  The  O'Hara  Case 
falls  far  short  of  holding  that,  where  a  laborer  is  employed,  as  the 
plaintiff  was,  he  is  entitled  to  receive  wages,  even  though  no  services 
were  rendered.  What  the  court  held  in  that  case  was  that  a  laborer, 
employed  as  O'Hara  was,  in  the  position  to  which  he  was  assigned, 
was  entitled  to  recover  his  salary,  inasmuch  as  he  was  unlawfully 
prevented  by  an  act  of  his  superior  from  rendering  any  service. 

But  it  is  said  that  we  are  not  at  liberty  to  examine  the  appeal  on 
the  merits,  inasmuch  as  there  is  no  proper  exception  to  the  findings 
of  fact  and  conclusions  of  law.  There  would  be  force  in  the  sug- 
gestion were  it  not  for  the  fact  that  the  conclusion  of  law  is  all  wrong, 
and  in  this  respect  the  case  is  clearly  distinguishable  from  Drake  v. 
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Iron  Mine,  156  N.  Y.  90,  50  N.  E.  785.  There  some  of  the  conclu- 
sions were  good  and  some  bad,  and  the  court  iield  that  a  general  ex- 
ception to  ^1  of  the  findings  or  concltisioDs  of  Uw  did  not  raise  any 
question ;  and  manifestly  it  could  not,  inasmuch  as  some  were  good. 
The  purpose  of  an  exception  is  to  point  out  the  errors  complained 
of,  and  upon  which  the  party  will  rely  on  the  appeal.  Hunter  v.  Rail- 
way Co.,  141  N.  Y.  281,  36  N.  E.  400.  Here  there  is  only  one  con- 
clusion of  law,  and,  that  being  bad,  we  think  a  general  exception  is 
sufficient.   Todd  v.  Nelson,  109  N.  Y.  323,  16  N.  E.  360. 

The  judgment  appealed  from,  therefore,  must  be  reversed,  and  a 
new  trial  wdered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 

(39  Misc.  Bep.  471.) 

PEOPUS  ex  rd.  JA<X)BS  t.  McGIKB,  Police  Sergeant,  et  aL 
(Snpreme  Ooart,  Special  Twm,  Kew  York  Goimty.  December,  1S02.> 

L  Criminal  Law— Wahraht  vob  Arrbst— Psbjurt. 

A  warrant  for  an  arrest  on  a  charge  of  perjury  cannot  Issue  where  the 
charge  Is  denied,  and  the  proof  rests  on  the  oath  of  a  single  witness,  un- 
corroborated b7  any  Independent  circumstances. 
Il  Bame—Etioehcb  op  Crimb. 

Before  a  magistrate  can  Issue  a  warrant  for  a  crime,  ttaere  must  be 
legal  ertdence  that  a  crime  has  been  committed,  though  It  be  not  eoa- 
Tlncing. 

Certiorari  by  the  people,  on  the  relation  of  Joseph  Jacobs,  against 
Peter  R.  McGirr,  police  sergeant,  and  Henry  A.  Brann,  dty  magis- 
trate.  Relator  discharged. 

Parsons,  Closson  &  Mcllvaine  (Austen  G.  Fox,  of  counsel),  for 
relator. 

Black,  Olcott,  Gruber  &  Bonynge  (Abraham  Gruber,  of  counsel),  for 
respondents. 

SCOTT,  J.  This  is  an  application  by  certiorari  to  inquire  into 
the  cause  of  relator's  detention.  As  appears  by  the  return  to  the 
writ  of  habeas  corpus  issued  simultaneously  with  the  writ  of  certiorari, 
the  immediate  cause  of  his  detention  is  a  warrant  issued  by.  the  above- 
named  respondent,  reciting  that  the  relator  has  been  charged  with  the 
crime  of  perjury,  and  directing  that  he  be  apprehended  and  brought 
before  the  magistrate  to  answer  to  the  charge.  In  cases  of  such  a  de- 
tention the  court  is  called  upon  to  look  into  the  proceedings  before  the 
magistrate,  to  see  whether  the  warrant  is  supported  by  legal  evidence. 
Pec^le  V.  Wells,  57  App.  Div.  140,  68  N.  Y.  Supp.  59;  People  v.  Fox, 
34  Misc.  Rep.  82,  69  N.  Y.  Supp.  545.  The  return  to  the  writ  of 
certiorari  shows  that  on  December  23, 1902,  an  information  in  the  form 
of  a  written  complaint  was  laid  before  the  respondent,  cliarging  or 
purporting  to  charge  the  relator  with  perjury.  Section  148  of  the 
Code  of  Criminal  Procedure  provides  that  when  an  information  is  laid 
before  a  magistrate,  of  the  commission  of  a  crime,  he  must  examine  on 
oath  the  informant  or  prosecutor,  and  any  witnesses  he  may  produce, 
and  take  their  depositions  in  writing,  and  cause  them  to  be  subscribed 
by  the  parties  maldng  them.   The  respondent  states  in  his  return  that 
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he  examined  the  complainant  and  the  witnesses  produced  by  him,  but, 
since  he  does  not  attach  to  the  return  the  deposition  of  any  witness 
except  the  complainant,  I  am  forced  to  conclude  either  that  his  state- 
ment that  he  examined  other  witnesses  than  the  complainant  was  inad- 
vertent, or  that  he  omitted  to  reduce  the  examination  of  such  witnesses 
to  writing,  as  required  by  the  Code.  In  any  event,  I  am  limited  to  a 
consideration  of  the  evidence  returned.  Upon  such  an  information 
and  examination  the  magistrate  is  authorized  to  issue  a  warrant  for 
the  arrest  of  the  person  charged  if  he  is  satisfied  tliat  the  crime  com- 
plained of  has  been  committed,  and  that  there  is  reasonable  ground  to 
believe  that  the  person  charged  has  committed  it.  The  function  of 
this  court  in  a  proceeding  like  the  present  is  not  to  pass  upon  the 
weight  of  the  evidence  before  the  magistrate,  but  to  determine  whether 
there  was  legal  evidence  before  him  upon  which  such  conclusions  could 
be  founded.  If  there  was  such  evidence,  he  had  jurisdiction  to  issue 
the  warrant.  If  there  was  not  such  evidence,  he  was  without  jurisdic- 
tion to  do  so.  It  is  well  settled  in  cases  of  perjury,  where  one  oath 
is  placed  against  another,  that  there  must  be  two  witnesses  to  prove 
the  charge,  or,  in  case  only  one  witness  is  produced,  there  must  be  inde- 
pendent corroborating  circumstances.  The  reason  for  the  rule  is 
obvious,  ioTt  where  there  is  nothing  but  one  oath  against  another,  each 
counterbalances  the  other,  and  it  remains  doubtful  where  the  truth 
lies.  In  the  present  case  there  was  only  one  oath  against  another. 
The  information  showed  that  the  relator  had  sworn  to  one  state  of 
facts,  and  the  complainant  swore  that  he  thereby  swore  falsely.  There 
was  no  supporting  witness,  and  no  suggestion  of  corroborating  cir- 
cumstances. There  was  therefore  not  legal  evidence  before  the  magis- 
trate, that  the  relator  had  committed  the  crime  charged.  It  would  not, 
perhaps,  be  accurate  to  say  that  there  was  no  evidence,  because  there 
was  some,  but  it  was  partial  and  incomplete.  It  lacked  the  essential 
element  of  cwroboration.  With  corroboration  either  by  another  wit- 
ness or  by  proven  circumstances,  it  would  have  amounted  to  legal 
evidence,  but  without  that  corroboration  it  amounted  to  nothing.  Of 
course,  it  is  not  intended  to  hold  tliat,  to  authorize  the  issuance  of  a 
warrant,  the  complainant  must  produce  evidence  so  clear  and  con- 
vincing as,  if  produced  upon  the  trial,  would  suffice  for  a  conviction ; 
but  there  must  be  laid  before  the  magistrate  some  legal  evidence  that 
a  crime  has  been  committed,  and  that  the  person  charged  has  com- 
mitted it.  If  the  evidence  is  clearly  insufficient  to  establish  at  least 
the  probability  of  either  fact,  the  magistrate  was  without  jurisdiction 
to  issue  the  warrant.  Where  the  charge  is  that  the  person  charged 
has  comtnitted  perjury,  and  the'  magistrate  has  before  him  only  the  oath 
of  the  complainant,  balanced  against  the  oath  of  the  person  charged, 
there  is  no  probability  on  one  side  or  the  other.  To  sustain  the  issu- 
ance of  a  warrant  for  the  crime  of  perjury  upon  the  tmsupported  oath 
of  a  single  witness,  as  is  sought  to  be  done  in  the  present  case,  might 
lead  to  interminable  charges  and  countercharges,  each  successive 
charge  furnishing  the  basis  for  a  new  charge  against  the  person  making 
it ;  and  all  the  time  there  would  be  but  the  oath  of  one  man  against 
the  oath  of  another.  A  very  similar  case  to  that  here  presented  was 
decided  by  Mr.  Justice  liiwrence.  The  person  before  him  bad 
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been  held  by  a  police  justice  upon  the  charge  of  seduction  under 
promise  of  marriage,  as  to  which  the  Penal  Code  provides  that  a  con- 
viction cannot  be  had  up<»i  the  testimony  of  the  complainant,  unsup- 
ported by  other  evidence.  The  return  showed  that  before  the  pdice 
justice  there  had  been  no  corroboration  of  the  complainant.  The 
learned  and  experienced  justice  held  upon  these  facts  that  there  was  no 
legal  evidence  before  the  police  justice  that  the  crime  had  been  commit- 
ted, and  discharged  the  prisoner.  In.  re  Bredenstein,  Daily  Reg. 
March  26,  1886.  In  short,  the  evidence  before  the  ma^strate  must 
be  the  same  in  kind  or  quality,  though  not  necessarily  the  same  in  de- 
gree, as  would  be  required  for  a  conviction.  In  the  present  case  the 
evidence  lacked  the  dement  of  corroboration  which  was  essential  to 
give  to  it  probative  force.  My  ccHiclusion  is  that  the  warrant  was 
issued  without  legal  evidence  that  the*  crime  charged  had  been  com- 
mitted. The  prisoner  must  therefore  be  discharged. 
Prisoner  discharged. 


Misc.  Bep.  4M.) 

PEOPLE  ex  reL  VHEGAND  v.  CANTOR.  President  of  Borotigh  of  Manhattan. 

Supreme  Court,  Special  Term,  New  Tork  County.   Decemt>er.  1902.) 

1.  Mohicipaij  Cobporation— Confidential  Euplotes— Sumicart  DisMiasAL. 
Laws  1897,  c.  378,  8  1548,  as  amended  by  Laws  1901,  c.  460,  provides 
that  a  regular  clerk  In  the  employment  of  the  city  of  New  York  cannot 
be  removed  without  an  oppor^nlty  to  explain.  Held,  that  a  cashier  of 
the  commlBsloner  of  public  works,  who  receives  money,  and  Issues  per- 
mits to  open  streets,  and  accounts  for  the  moneys  weekly  to  the  city 
chamberlain,  and  accounts  for  moneys  deposited  as  special  security 
against  damages  to  sidewalks  and  pavements,  and  receives  money  from 
other  trareaus  In  the  d^artznent  of  highways,  and  accounts  for  them, 
H  not  a  r^nilar  clerk  under  such  chapter,  bat  holds  a  confidential  posi- 
tion, and  may  be  discharged  without  a  hearing,  especially  where  his 
position  is  classified  by  the  civil  service  commission  In  the  noncompetitive 
list 

Application  by  the  people  on  the  relation  of  Albert  C.  Wiegand,  for 
writ  of  mandamus  against  Jacob  A.  Cantor,  president  of  the  borough 
of  Manhattan.  Denied. 

Thomas  J,  Curran,  for  petitioner. 

GeOTge  L.  Rives,  Corp.  Counsel,  for  defendant. 

LEVENTRITT,  J. .  The  relator  seeks  by  mandamus  reinstatement 
to  the  position  of  cashier  in  the  office  of  the  commissioner  of  public 
works.  Both  at  the  time  of  his  appointment  and  removal  his  position 
was  classified  in  the  noncompetitive  list,  and  ranked  as  confidential.  He 
was  removed  without  any  cliarges  being  preferred  or  hearing  had,  and 
his  application  is  based  upon  the  contention  that  this  was  in  violation 
of  section  1543  of  the  Greater  New  York  charter,  as  amended  chapter 
466,  Laws  1901.  While  the  classification  by  the  civil  service  com- 
mission is  not  controlling,  it  indicates  the  conclusion  reached  by  the 
board  whose  duty  it  is  to  classify  positions  in  the  municipal  civil  serv- 
ice. Their  conclusion  that  relator's  position  was  confidential  is  forti- 
fied by  his  own  recital  of  his  duties.    He  summarizes  them  as  follows  : 
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"(1)  To  tssae  permits  to  open  streets  for  repairs  to  water  and  sewer  pipes 
or  to  make  connections  with  water  mains  and  sewers;  to  receive  moneys 
paid  for  such  permits.  (2)  To  enter  the  amounts  received  for  Issuing  the 
aforesaid  permits  In  books  provided  for  that  purpose;  to  ke^  *  correct  and 
true  account  of  the  moneys  so  received,  and  to  transmit  weekly  to  tbe  city 
chamberlain  sworn  statraaents  ot  returns  ttf  the  amonnts  so  received,  as  w^ 
as  the  said  moneys.  (S)  To  recelTe  alt  moneys  deposited  as  special  security 
against  damage  to  sidewalk  pavements,  giving  receipts  therefor;  making 
weekly  returns  thereof  to  the  comptroller  of  the  city  of  New  York,  and  taking 
his  receipt  therefor.  (4)  To  enter  amounts  received  for  such  special  security 
deposits  In  hooks  provided  for  that  purpose,  and  ke^  correct  account  of 
same.  (5)  To  receive  from  the  other  bureaus  In  the  department  of  highways 
all  moneys  paid  to  them,  and  to  give  receipts  therefor;  to  make  a  summary 
of  all  moneys  received  each  week  for  the  special,  g^eral,  and  sinking  funds 
and  the  si>eclal  security  deposits,  and  to  render  qnarterly,  semiannual,  and 
annnal  reixnts  of  all  moneys  received,  and  tbe  reqiectlTe  funds  to  which  ^tj 
had  been  credited.'* 

Herefrom  the  relator  erroneously  concludes  that  his  position  was 
not  confidential,  but  that  of  a  "regular  clerk,"  and  within  the  protec- 
tion of  section  1543,  which  forbade  the  removal  of  a  regular  cleiic  with- 
out an  opportunity  of  making  an  explanation.  On  his  own  showing 
the  relators  position  is  one  requiring  the  trust  and  confidence  of  the 
appointing  officer.  His  duties  were  not  of  a  mere  clerical  nature,  and 
the  classification  made  by  the  civil  service  commission  is,  in  my  c^in- 
ion,  in  full  accord  with  the  authorities.  Shaughnessy  v.  Fomes,  73 
App.  Div.  462,  77  N.  Y.  Supp.  223,  affirmed  172  N.  Y.  323,  65  N.  E. 
168;  People  v.  Palmer,  152  N.  Y.  217,  46  N.  E.  328;  People  v.  Tobey, 
153  N.  Y.  381,  47  N.  E.  800;  In  re  Ostrander,  12  Misc.  Rep.  476,  34 
N.  Y.  Supp.  295,  affirmed  People  v.  Morton,  146  N.  Y.  404,  42  N.  E. 
543.  As  Uie  relator's  papers  fail  to  establish  that  he  is  entitled  to  re- 
lief, an  alternative  writ  issued  thereon  would  be  unavailing. 

Motion  denied. 


CHABI/rON  T.  FORTY-SECOND  ETT.,  M.  ft  BT.  N.  AVB.  R.  CO. 

(Bumreme  Oonrt,  ^^tilate  Dlrlslon,  First  Departmort.   Febmary  6^  1908.) 

1.  Nboliosbce— Care  Rbqcirbd  of  Infant— Evidence  of  Isoapaoitt. 

An  Infant  of  the  age  of  12  years  or  above  U  chargeable  with  the 
measure  of  care  demanded  of  an  adult,  unless  be  shows  as  a  fact  that 
he  does  not  have  the  capacity  snfllclent  to  exercise  tiie  care  ot  an  adidt 

Appeal  from  trial  term,  New  York  county. 

Action  by  Barlow  R.  Charlton,  an  infant,  by  Rachel  M.  Charteon, 
his  guardian  ad  litem,  against  the  Forty-Second  Street,  Manhattan- 
ville  &  St.  Nicholas  Avenue  Railroad  Company.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  motion  ior  a  new  trial,  de- 
fendant appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McIjVUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Addison  C.  Ormsbee,  for  appellant 
Joseph  Fischer,  for  respondent. 

T 1.  See  Negligence,  toL  87,  Gent  Dig.  |  124 
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PER  CURIAM.  The  plaintiff  in  this  action  is  an  infant,  between 
12  and  13  years  of  age.  In  charging  as  to  the  degree  of  care  to  be 
observed  by  the  in^t,  the  court  said : 

"In  the  case  of  a  child,  it  is  that  degree  of  care  which  ordinarily  a 
child  of  the  same  age  and  development  might  be  expected  to  use, 
not  necessarily  the  care  of  an  adult  person."  And  again:  "If  the 
plaintiff  used  ordinary  care  himself, — that  is  to  say,  the  amount  of 
care  which  should  be  reasonably  be  expected  from  a  child  of  his  age 
and  apparent  development  and  ability, — and  he  was  injured  by  reason 
of  a  situation  of  danger,"  the  defendant  would  be  liable.  To  this  part 
of  the  charge  an  exception  was  taken.  In  McDonald  v.  Railroad 
Co.  (Sup.;  not  yet  officially  reported),  78  N.  Y.  Supp.  284,  this 
court  held  that,  when  an  infant  is  of  the  age  of  12  years  or  above, 
the  burden  is  upon  the  plaintiff  to  show  the  capacity  of  the  infant, 
and  establish  as  a  fact  that  such  infant  was  not  possessed  of  sufficient 
capacity  to  exercise  the  degree  of  care  and  caution  which  is  charg-ea- 
ble  upon  an  adult,  otherwise,  in  the  absence  of  proof,  an  infant  of 
that  age  is  cliargeable  with  the  same  measure  of  care  and  prudence 
as  though  he  were  an  adult.  The  rule  adopted  by  the  court  in  sub- 
mitting this  case  to  the  jury  was  that  infancy  per  se  authorized  the 
jury  to  find  that  the  care  required  of  it  was  not  that  necessarily 
required  of  an  adult  person.  Such  is  not  the  rule.  Having  arrived 
at  an  age  when  the  law  charges  upon  him  the  exercise  of  the  same 
care,  prudence,  and  circumspection  as  it  does  of  an  adult,  the  court 
was  bound  so  to  charge,  and  the  plaintiflF  could  not  be-  relieved  from 
the  operation  of  such  rule,  except  by  showing  as  a  fact  that  the  plain- 
tiff did  not  have  that  measure  of  capacity  sufficient  to  exercise  the 
des;ree  of  care  and  caution  demanded  of  an  adult.  The  exception 
tthicli  was  taken  to  the  charge,  therefore,  presents  reversible  error. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event 


DICKESCHEID  v.  BETZ. 
GSupreme  Court,  Appelate  D]Tlsl<m.  First  Department   February  6,  UOB.) 

L  Ibjdrt  to  Emflotb— Contributort  Negliobnob— Etidkhob. 

Evidence  In  an  action  to  recover  for  the  death  of  an  employe,  caused 
hy  the  explosion  of  fumes  arMng  from  vamish  which  he  was  uslns, 
examined,  and  feeld  that  contrlhutory  negligence  by  deceased  was  con- 
dndrely  shown. 

LangbUo,  J.,  dissenting. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Eva  Dickescheid  as  administratrix,  against  John  F.  Betz. 
From  a  judgment  in  favor  of  defendant,  plaintifE  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Theodore  H.  Lord,  for  appellant. 
Abram  I.  Blkus,  for  respondent. 
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McLaughlin,  J.  Action  to  recover  damages  for  the  death  of 
plaintiff's  intestate  upon  the  ground  that  the  same  was  caused  by  de- 
fendant's negligence.  The  intestate  was  an  employ^  in  defendant's 
brewery,  and  while  engaged  in  varnishing  the  interior  of  a  cask  was 
fatally  burned  by  an  explosion  of  the  fumes  arising  from  the  varnish. 
The  cask  was  of  about  lOO  barrels  capacity,  and  from  time  to  time  it 
became  necessary  to  varnish  the  interior  of  it.  There  was  an  open- 
ing in  one  end,  through  which  persons  who  did  the  varnishing  en- 
tered. The  process  of  varnishing  consisted  of  two  persons  entering 
the  cask  through  this  opening  with  a  lantern,  which  was  then  sus- 
pended from  a  hook  in  the  top  of  the  cask.  The  fumes  which  arose 
from  the  varnish  were  such  that  it  required  the  pers(»is  doing  the 
work  to  place  a  sponge  over  their  noses  and  mouths.  It  usually 
required  from  lo  to  15  minutes  to  varnish  a  cask  of  this  capacity, 
during  which  time  no  one  was  permitted  to  go  near  it.  The  work 
was  such  that  the  persons  were  obliged  to  stay  in  the  cask  until 
the  whole  of  it  had  been  varnished,  except  a  small  portion  around 
the  opening,  which  was  not  completed  until  after  the  men  had  gone 
out  of  the  cask  and  the  lantern  removed,  and  then  that  was  completed 
by  the  person  standing  on  the  outside,  and  extending  his  arm  and 
hand  into  the  cask.  On  the  26th  of  November,  1898,  the  plaintiff's 
intestate  and  one  Rocs  were  directed  by  defendant's  foreman  to 
varnish  the  interior  of  certain  casks  of  the  capacity  already  referred 
to.  They  entered  upon  their  work,  and  had  completely  varnished 
one  cask,  and  so  far  finished  the  second  one  that  they  had  gone  out 
of  it  and  removed  the  lantern  therefrom.  When  Roos  came  out  of 
the  cask,  he  handed  the  lantern  to  the  intestate,  and  went  upstairs 
(the  casks  were  in  the  basement  of  the  building),  and  very  soon  there- 
after an  explosion  occurred,  and  the  intestate  ran  upstairs  with  his 
clothing  in  flames,  and  was  so  severely  burned  that  he  died  shortly 
thereafter.  Upon  going  into  the  basement,  the  lantern  was  found 
intact,  inside  the  cask,  except  the  flame  was  extinguished.  The  inte- 
rior of  the  cask  was  scorched  or  blackened.  No  witness  was  pro- 
duced as  to  just  how  the  accident  occurred,  or  what  was  the  cause  of 
it.  The  plaintiff  was  nonsuited,  and  the  question  presented  is  whether 
or  not,  upon  the  facts  stated,  a  case  was  made  for  the  jury.  The  ap- 
pellant contends  that  it  was  for  the  jury  to  say  whether  the  defendant 
had  furnished  the  intestate  with  proper  appliances  and  a  reasonably 
safe  place  in  which  to  do  his  work ;  or,  in  other  words,  whether  the 
death  of  the  intestate  was  due  to  the  defendant's  omission  to  furnish 
some  other  means  for  lighting  the  interior  of  the  cask  while  it  was 
being  varnished.  The  lantern  used  on  the  occasion  had  been  in  use 
since  1892,  and,  so  far  as  appears,  no  accident  had  ever  occurred  simi- 
lar to  the  one  in .  question,  except  in  one  instance,  and  that  was 
prior  to  the  time  the  defendant  acquired  the  brewery.  That  there 
were  other  or  better  appliances  did  not  necessarily  obligate  the  de- 
fendant to  use  them,  because  he  discharged  his  full  duty  if  the  one 
which  he  did  furnish  was  reasonably  safe  and  suitable  for  the  work, 
and  such  as  a  prudent  man  would  use  if  he  were  doing  the  varnishing 
himself.  Burke  v.  Witherbee,  98  N.  Y.  562.  However,  in  view  of 
the  fact  that  there  was  evidence  tending  to  establish  that  there  were 
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other  and  better  appliances  which  might  have  been,  and  some  of 
which  were,  in  general  use,  taken  in  connection  with  the  endence 
that  it  would  take  from  lo  to  15  minutes  to  varnish  a  cask,  and  that 
sufficient  heat  could  be  generated  by  the  lantern- used  in  15  or  20 
minutes  to  ignite  the  vapor,  we  were  of  the  opinion  that  it  was  a 
question  of  fact  for  the  jury  to  say  whether  or  not  the  defendant 
was  negligent  in  using  the  lantern.  But,  assuming  this  to  be  true, 
it  does  not  aid  the  plaintiff.  The  evidence  is  uncontradicted  to  the 
effect  that  the  defendant  had  a  rule,  of  whidi  the  intestate  had  knowl- 
edge, that,  after  the  cask  had  been  varnished  inside,  and  the  work- 
men had  taken  the  lantern  out,  it  was  not  to  be  again  put  into  the 
cask.  Here,  as  already  stated,  the  work  had  been  so  far  completed 
that  Roos  and  the  intestate  had  gone  out  of  the  cask,  and  taken  the 
lantern  with  them.  After  the  explosion,  the  lantern  was  foimd  in- 
side of  the  cask.  Therefore,  if  it  be  assumed  (and  there  is  no  evi- 
dence of  it)  that  the  lantern  caused  the  explosion,  it  was  by  reason 
of  the  intestate's  own  negligence  in  violating  defendant's  orders  in 
putting  the  lantern  back  into  the  cask.  Roos,  when  he  went  up- 
stairs, handed  the  lantern  to  the  intestate,  and  no  one  was  permitted 
near  the  cask,  as  already  said,  except  Roos  and  the  intestate,  and 
therefore  the  jury  could  not  have  found  otherwise  than  that  the  lan- 
tern was  put  back  into  the  cask  by  the  intestate;  and  this  finding 
would  necessarily  have  required  them  to  find,  in  view  of  defendant's 
orders,  if  the  lantern  were  the  cause  of  the  explosion,  that  his  own 
negligence  contributed  to  his  injury. 

For  these  reasons  we  are  of  the  opinion  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs.  All  concur,  except  LAUGH- 
LIN,  J.,  who  dissents. 


MONROE  T.  METROPOLITAN  ST.  RT.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.  February  6,  1908.) 

L  Carriers— NsoLiOBNCE—EviDBifCB— Question  for  Jubt. 

Where,  In  an  actloD  against  a  street  railway  company  for  Injnrr  to 
a  passenger  wbo  was  thrown  down  by  tbe  sudden  starting  of  the  ear  as 
he  was  ratting  on,  there  was  do  evidence  relating  to  the  conductor, 
except  that  plalntlfT  did  not  see  him,  It  was  error  to  leave  the  qnestlOTi 
of  the  conductor's  negligence  ,to  the  Jury. 

1  Saub— Stsbbt  Cars— Invitation  to  Board— Ihbtbuctionb. 

Where,  In  an  action  against  a  street  railway  company,  plaintiff,  while 
stepping  onto  a  slowly  moTlng  car,  which  he  had  signaled,  was  tiunwn 
off  by  Its  starting  forward  with  a  jerk,  the  refusal  of  the  court  to  charge 
that  '*the  slowing  np  of  the  car  as  it  approached  the  street  crossing  was 
not  an  Invitation  to  the  plalntlflF  to  board  it  before  It  stopped."  was  ^ror. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Orlando  Monroe  against  the  Metropolitan  Street  Rail- 
way Company.  From  a  judgtnent  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  PATTERSON, 
INGRAHAM,  and  LAUGHUN,  JJ. 

Chatles  F.  Brown,  tor  appellant. 
Frederick  Hulse,  for  respondent. 
80N.T.B^12 
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INGRAHAM,  J.  The  plaintifiF  testified  that  upon  the  afternoon  of 
May  26,  1899,  at  about  4  o'clock,  on  the  comer  of  io6th  street  and 
Amsterdam  avenue,  he  signaled  to  the  motorman  upon  one  of  the  de- 
fendant's cars  approaching  from  the  north;  that,  in  answer  to  the 
signal,  the  motorman  nodded  his  head ;  that  as  the  car  crossed  io6th 
street  it  slowed  up  until  it  had  nearly  stopped;  that,  as  the  car  was 
slowly  moving,  the  plaintiff  attempted  to  step  upon  the  platform,  when 
the  car  started  with  a  jerk,  throwing  him  off  and  breaking  his  leg; 
that  the  car  was  one  of  the  half-open  and  half-closed  cars, — the  open 
part  toward  the  south,  the  direction  in  which  the  car  was  going;  that 
It  was  at  the  last  seat  of  the  open  part  of  the  car  where  the  plaintiff 
tried  to  get  on ;  that  as  he  tried  to  get  on  he  took  hold  of  the  hand 
rail  with  his  right  hand,  putting  his  Toot  on  the  footboard,  when  the 
car  started  with  a  jerk  and  threw  him  off.  Upon  cross-examination 
the  plaintiff  testified  that,  when  he  first  gave  his  signal  to  the  motor- 
man  to  stop,  the  car  was  about  midway  between  the  north  and  south 
sides  of  xo6th  street;  that  the  car  was  slowing  up  when  he  gave  the 
signal;  that  it  continued. to  slow  up  until  he  attempted  to  ^xtrd  it; 
that  at  that  time  the  rear  of  the  car  had  got  to  the  south  comer  of  io6th 
street,  and  the  witness  was  standing. between  five  and  eight  feet  south 
of  the  south  corner  of  io6th  street,  and  it  was  at  that  point  that  he 
stepped  upon  the  car ;  that  he  attempted  to  get  on  while  the  car  was 
slowly  moving,  at  what  the  witness  called  "a  very  slow  walk";  that  the 
rear  of  the  car  had  not  then  come  to  where  the  plaintiff  stood,  but  had 
.come  to  the  south  corner  of  io6th  street;  that  he  did  not  notice  the 
conductor,  and  could  not  tell  where  he  stood ;  that  all  he  noticed  was 
the  motorman;  that  he  saw  the  motorman  looking  behind,  over  his 
right  shoulder,  to  see  if  the  plaintiff  was  getting  on  the  car.  A  police 
oSccr  called  for  the  plaintiff  testified  that  he  noticed  the  car  stopping 
on  the  south  side  of  io6th  street,  and  a  man  getting  off;  that  the 
plaintiff  got  on  the  car,  and  the  car  started  up,  and  he  fell  to  the  street; 
that  he  did  not  see  anything  in  regard  to  the  motorman  and  conductor; 
that  he  saw  the  plaintiff  walk  out  from  the  sidewalk  to  board  the  car; 
that  he  stoi^)ed  10  to  15  fe^t  south  of  the  cross-walk.  Another  wit- 
ness, who  was  a  passenger  on  the  car,  testified  that  as  the  car  came 
toward  io6th  street  it  slowed  up,  and  at  the  south  side  of  io6th  street 
it  came  almost  to  a  stop ;  that  the  witness  noticed  a  man  take  hold  of 
tlifi  bar  and  attempt  to  get  on  the  car ;  that  he  had  one  foot  on  the  car, 
when  the  car  suddenly  started  with  a  jerk,  and  threw  the  plaintiff  off ; 
that  after  the  accident  the  conductor  rang  three  bells;  that  the  car 
slowed  up  after  it  passed  the  north  side  of  io6th  street,  and  continued 
to  go  slou^r  as  it  crossed  the  street;  that  it  had  got  almost  to  a  stand- 
still at  a  little  below  io6th  street,  but  that  the  car  was  still  moving 
when  the  plaintiff  attempted  to  board  it ;  that  from  the  time  the  plaintiff 
first  attenjjjud  to  board  the  car  until  he  was  thrown  off  was  about 
five  seconds,  and  during  that  time  the  car  moved  from  3  to  5  feet.  On 
behalf  of  the  defendant,  the  motorman  testified  that  in  crossing  this 
street  he  remembers  getting  three  bells,  and  that  he  stopped  the  car 
immediately,  and  then  walked  back  to  see  what  the  matter  was,  and 
saw  the  plaintiff  in  the  street ;  that  he  did  not  recollect  seeing  any  one 
at  the  corner  before  he  received  the  three  bells,  as  he  was  then  busy 
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putting  the  power  off;  that  no  one  made  a  signal  to  him,  standing 
upon  the  track,  as  he  approached  the  south  comer  of  io6th  street; 
that  just  south  of  the  corner  of  io6th  street  there  was  a  break  in  the 
electrical  conductor,  at  which  place  there  was  no  possibility  of  putting 
power  on  the  car;  that  befcwe  approaching  that  break  the  power  is 
taken  off,  and  the  momentum  of  the  car*  carries  it  over  this  space ; 
that,  when  the  witness  got  three  bells  to  stop,  the  car  was  about  50 
feet  past  xo6th  street,  and  he  then  stopped  the  car  as  soon  as  possible. 

In  all  this  evidence  there  is  no  reference  to  the  conductor,  and  no 
act  of  his  contributed  in  any  way  to  the  accident,  nothing  to  justify 
the  jury  in  finding  that  the  conductor  was  negligent.  The  question 
as  to  the  defendant's  nej|ligence  depended  upon  whether  or  not  the 
motorman  saw  the  plaintiff  when  he  attempted  to  board  the  car,  and, 
knowing  of  that  fact,  applied  the  power  which  caused  the  jerk  that 
threw  the  plaintifl  from  the  car.  It  would  seem  that,  if  the  testimony 
of  the  plaintiff  and  his  witnesses  is  true  as  to  his  position  at  the  time 
that  he  says  the  car  started,  it  would  be  impossible  for  the  car  to  start, 
as  at  that  time  it  was  over  the  portion  of  the  track  at  which  there  was 
a  break  in  the  electrical  conductor,  so  that  it  was  then  impossible  to 
apply  power  to  the  car.  But  asstuning  that  there  was  a  question  for 
the  jury  as  to  the  negligence  of  the  motorman,  there  was  certainly  no 
evidence  to  justify  a  nn^g  that  the  conductor  was  negligent.  In  sub- 
mitting the  case  to  the  jury,  the  learned  trial  judge  instructed  them 
that  "if  the  company,  wlule  he  [plaintiff]  was  in  the  act  of  getting  on 
board,  did  not  start  up  the  car  with  a  sudden  jerk,  and  thereby  throw 
him  off,  there  is  no  liability  upon  this  company" ;  that  the  jury  were, 
in  the  first  place,  to  determine  whether  or  not  this  accident  was  solely 
caused  by  the  negligence  of  the  defendant.  At  the  end  of  the  charge, 
counsel  lor  the  defendant  asked  the  court :  "Does  your  honor  think 
there  is  any  evidence  here  of  any  negligence  on  the  part  of  the  con- 
ductor? I  think  you  left  that  to  the  jury."  To  which  the  court  an- 
swered, "I  did."  Counsel  for  the  defendant  then  excepted  to  the 
court's  leaving  to  the  jury  any  question  of  negligence  on  the  part 
of  the  conductor,  on  the  ground  that  no  negligence  on  his  part  was 
shown,  to  which  the  court  replied,  "You  may  take  an  exception."  I 
think  this  was  clearly  error.  There  was  here  a  distinct  instniction  to 
the  jury  that  they  could  find  for  the  plaintiff  if  they  fotmd  that  the 
conductor  was  negligent,  when  there  is  no  testimony  in  the  case  to 
sustain  a  finding  agsunst  the  defendant  upon  that  ground. 

Counsel  for  the  defendant  further  asked  the  court  to  charge  that 
"the  slowing  up  of  this  car  as  it  approached  io6th  street  was  not 
an  invitation  to  the  plaintiff  to  board  it  before  it  stopped."  That  the 
court  declined,  to  which  counsel  excepted.  Counsel  for  the  defendant 
further  asked  the  court  to  charge  that,  "imless  the  motorman  saw 
the  plaintiff  attempting  to  board  the  car,  the  defendant  is  not  charge- 
able with  negligence  for  any  starting  forward  of  the  car,  if  any  such 
took  place,  unless  the  motorman  saw  the  plaintiff  attempting  to 
board  the  car  when  he  was  attempting  to  board  it."  That  the  court 
declined  to  charge,  and  the  defendant  excepted.  Assuming  that  the 
motorman  saw  the  plaintiff  when  he  gave  the  signal  to  stop,  he  could 
not  assume  that  the  plaintiff  would  attempt  to  board  the  car  until  it 
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had  actually  stopped ;  and  there  was  no  invitation  to  enter  the  car, 
that  would  make  it  negligent  tor  the  motorman  to  start  it  ahtod 
again  until  the  car  had  actually  come  to  a  full  stop.  If  the  motor- 
man  looked  around  and  saw  the  plaintiff  attempting  to  board  the 
car,  and  while  the  plaintiff  was  making  that  attempt,  although  the 
car  had  not  come  to  a  full  stop,  suddenly  started  it  forward,  that 
would  be  evidence  which  would  sustain  the  charge  of  negligence; 
but  the  mere  fact  that  the  motorman  saw  the  plaintiff  waiting  to 
board  the  car,  and,  instead  of  stopping  before  the  rear  of  the  car 
had  reached  the  position  at  which  he  stood,  the  motorman  started 
it  forward,  having  no  notice  that  the  plaintiff  would  attempt  to  board 
the  car  until  it  had  come  to  a  full  stop,  there  was  no  negligence  to 
sustain  the  verdict  of  the  jury. 

Without  deciding  the  other  questions  in  the  case,  I  think  these  er- 
rors require  us  to  reverse  the  judgment. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur;  HATCH,  J.,  in  result. 


STRAUS  V.  GUILHOU  et  al. 
(Supreme  Court  Appellate  Divlsioii,  First  Department   February  8,  1903.) 

1.  AtTACHMBNT— VOLDKTAHT  DnCONTINnAlTOB. 

Where  defendant  In  attacbment  has  not  appeared,  except  specially,  to 
move  to  vacate  the  service  of  summons  and  warrant  of  attachment, 
plaintiff  has  the  right  to  discontinue  the  suit 
S.  8ahe— JunouENT  FOR  Defendant's  Costs  and  Dauaobs. 

Where,  on  plaintlfTs  motion,  an  attachment  suit  in  which  defendant 
had  not  appeared,  except  Hpeclally.  to  move  to  vacate  service  of  sum- 
mons and  -warrant  of  attachment  was  discontinued,  a  Judgment  against 
plaintiff -for  defendant's  costs  and  damages  could  not  thereafter  be  en- 
tered in  the  suit. 

S,  SaHE— AOTIOR  ON  UHDBBTAKINO. 

Discontinuance  of  an  attachment  suit  on  plalnttfTs  motion,  but  with- 
out the  consent  of  defendant  was  equivalent  to  a  final  determination 
that  plaintiff  was  not  entitled  to  the  attachment  and  gave  defendant  an 
Immediate  right  of  action  on  the  undertaliing  executed  by  plaintiff  pur- 
suant to  Code  Qv.  Proc.  S  ^40,  providing  that,  before  the  granting  of  a 
warrant  of  attachment  plaintiff  must  give  an  undertalclng  to  the  effect 
that  if  defendant  recovers  Judgment  or  if  the  warrant  Is  vacated,  plain- 
tiff will  pay  the  damages  sustained  by  defendant  by  reason  of  the  at- 
tacbment proceedings. 

Appeal  from  special  term,  New  York  county. 

Action  by  Hugo  Straus  against  Aaron  Guilhou  and  others.  From 
an  order  modifying  an  order  of  disctmtinuance,  and  frcxn  a  judg- 
ment entered  "therein,  plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  L.  Cohn,  for  appellant. 
Julius  Miller,  for  respondents. 

McLaughlin,  J.  This  action  was  commenced  by  the  service  of 
a  summons  by  pubUcation,  and  a  warrant  of  attachment  was  obtained 
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against  defendants'  propertyf  under  which  a  levy  was  made.  There* 
after  the  defendants,  by  an  attorney,  appeared  specially  fpr  the  pur- 
pose of  moving  to  vacate  the  attachment  and  the  order  of  publica- 
tion. Interme^ate  the  argument  of  the  motion  and  its  determtna- 
ticm,  the  plaintiff,  with  the  permission  of  the  justice  before  whom 
the  moti<Hi  was  pen<&ig,  applied,  ex  parte,  to,  and  obtained  from, 
a  justice  sitting  in  another  part  of  the  court,  an  order  discontinuing 
the  action  and  withdrawing  the  attachment.  Subsequently  the  de- 
fendants appeared  in  the  action,  and  moved  to  modify  the  order  of 
discontinuance  by  inserting  therein  a  provision  to  the  effect  that  the 
defendants  be  permitted  to  enter  judgment  against  the  plaintiff  dis- 
missing the  complaint.  The  order  was  granted,  and  judgment  en- 
tered msmissing  the  complaint,  from  both  of  which  plaintiff  appeals. 

We  are  of  the  opinion  that  the  order  awealed  from  should  be  re- 
versed, and  the  judgment  vacated.  The  plaintiff  had  a  right  to  dis- 
continue the  action  at  the  time  the  order  was  made.  The  defend- 
ants had  not  appeared,  except  for  the  sole  purpose  of  moving  to  va- 
cate the  service  of  the  summons  and  the  warrant  of  attachment ;  and 
the  relief  which  they  sought  by  this  motion  was,  in  effect,  accom- 
plished when  the  order  of  discontinuance  was  made,  and  the  war- 
rant of  attachment  withdrawn.  Thereafter  there  was  nothing  upon 
which  a  judgment  could  be  entered.  The  authority  to  enter  a  judg- 
ment, of  course,  rests  upon  the  determination  of  an  issue,  either  of 
fact  or  law.  It  is  the  decree  of  the  court  as  to  the  result  of  the  issue 
raised.  Booth  v.  Association,  i8  Aprp.  Dhr.  407,  46  N.  Y.  Supp.  457. 
The  action  having  been  discontinued,  there  was  no  issue  of  any  kind 
between  the  parties.  The  contention  of  the  respondents  that  they  are 
entitled  to  have  a  judgment,  in  order  that  they  may  recover  the  dam- 
ages sustained  by  reason  of  the  levy  under  the  warrant  of  attach- 
ment, amounts  to  nothing.  The  undertaking  which  th.e  plaintiff  gave 
in  order  to  obtain  the  warrant  fully  protects  them  in  this  respect. 
It  con^lied  with  section  640  of  the  Code  of  Civil  Procedure,  which 
provides  that  if  the  defendant  recovers  judgment,  or  if  the  warrant  is 
vaoited,  the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the 
defendant,  and  all  damages  which  may  be  sustained  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  undertaking,  which 
must  be  at  least  $250.  The  discontinuance  of  the  action  without 
the  consent  of  the  defendants,  and  the  withdrawal  of  the  attachment, 
were  equivalent  to  a  final  determination  that  the  plaintiff  was  not  en- 
titled to  the  attachment,  and  the  defendants  thereupon  became  en- 
titled to  an  order  of  reference  to  ascertain  the  damages  they  had 
sustained  by  reason  of  the  granting  of,  and  levy  under  the  warrant 
of,  attachment.  Steamship  Co.  v.  Toel,  85  N.  Y.  (^46;  New  York  Cent 
&  H.  R.  Co.  v.  Village  of  Hastings  on  Hudson,  9  App.  Div.  256, 
41  N.  Y,  Supp.  492;  Wynkoop  v.  Van  Beuren,  63  Hun,  500,  18  N. 
Y.  Supp.  557;  Water  Co.  v.  Bissell,  78  Hun,  176,  28  N.  Y.  Supp. 
938;  Manning  v.  Cassidy,  80  Hun,  127,  30  N.  Y.  Supp.  23.  The 
discontinuance  was  in  effect  a  final  aidjudication  of  the  action,  and  de- 
termined that  the  plaintiff  was  not  entitled  to  the  attachment,  and 
this  gave  an  immediate  right  of  action  upon  the  undertaking. 

If  we  are  ccHTect  in  this,  then  it  necessarily  follows  that  the  judg- 
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ment  should  be  vacated,  the  order  appealed  from  reversed,  with  $io 
costs  and  'disbursements,  and  the  motion  denied,  with  $xo  costs.  All 
concur. 


BUROH  V.  BUBGH. 
(Bnpieme  Oonrt,  Appellate  Division,  First  Department  Febmaiy  fl^  1903.) 

L  DEVOBOB— ADtTIiTKBT— ByiDBNCB. 

TeetlmoDy  In  a  dtvoice  case  hM  Insnffldoit  to  Justify  a  decree  of 
dlvcnee  on  tbe  ground  of  adultery. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Elizabeth  B.  Burch  against  Thomas  Hamilton  Burch. 
From  a  judgment  confirming  the  report  of  a  referee  granting  defend* 
ant  an  absolute  divorce,  plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  McLAUGHLIN,  PAT- 
TERSON. 0*BRIEN,  and  LAUGHLIN,  JJ. 

Charies  W.  Bacon,  for  appellant. 
Joseph  H.  Beall,  for  respondent 

Mclaughlin,  J.  This  action  was  brought  for  a  separation  un- 
der a  marriage  contract  on  the  ground  of  cruelty  and  nonsupport. 
The  answer  denied  the  material  allegations  of  the  complaint,  and  set 
up  a  counterclaim  alleging  adultery  on  the  part  of  the  plaintiff,  and 
praying  for  an  absolute  divorce.  The  case  coming  on  for  trial,  the 
plaintiff  offered  no  evidence,  and  voluntarily  submitted  to  a  dismissal 
of  the  complaint,  and  thereupon  the  defendant  introduced  evidence 
to  establish  the  allegations  of  the  counterclaim,  which  were  that  the 
plaintiff,  between  the  4th  and  9th  days  of  September,  1900,  had  com- 
mitted adultery  at  the  apartment  of  erne  Edith  Lee,  with  a  person 
whose  name  was  unknown.  He  produced  three  witnesses, — Edith 
Lee,  Ann  Elizabeth  West,  and  Joseph  W.  Fisher, — ^whose  testimony, 
if  true,  established  the  plaintiff's  infidelity.  The  referee,  as  a^tpears 
from  his  opinion,  concluded  that  the  testimony  of  the  two  former 
should  be  viewed  with  suspicion,  and  in  this  we  agree;  but  to  his 
conclusion  that  the  latter  sufficiently  corroborated  them  to  justify 
the  granting  of  the  decree  we  cannot  agree.  The  testimony  of  the 
witness  Lee,  according  to  her  own  admissions,  and  the  means  which 
she  employed  to  gain  a  livelihood,  taken  in  connection  with  her  ex- 
planation of  why  she  did  not  go  to  Maspeth  after  leaving  the  plain- 
tiff at  Trainer's  restaurant;  her  return  to  her  own  apartment  the 
night  the  adultery  is  alleged  to  have  been  committed  just  in  time  to 
see  the  alleged  co-respondent  leave;  her  subsequent  relations  with 
or  employment  by  the  defendant,  and  her  manifest  interest  in  his  be- 
half,— is  entitled  to  no  consideration  whatever,  and  is  insufficient  to 
justify  the  dissolution  of  the  marriage  contract.  Nor  is  the  testimony 
of  the  witness  West  any  better.  She  was  a  servant  in  the  employ 
of  the  witness  Lee,  and  manifestly  was  completely  under  her  control. 
She  had  a  "very  poor  memory,"  was  "near-sighted,"  and  little  or  no 
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reliance  could  be  placed  upon  what  she  said,  In  view  of  the  fact  that 
she  was  unable  to  give  any  intelligent  description  of  the  alleged  co- 
respondent, whom  she  claimed  to  have  seen.  Nor  do  we  tlunk  the 
testimony  of  the  witness  Fisher,  who  testified  that  he  saw  the  alleged 
co-respondent  leave  the  Lee  apartment  on  the  evening  in  question, 
and,  as  he  opened  the  door  to  come  out,  saw  the  plaintiff  in  the  hall, 
scantily  attired,  when  taken  in  connection  with  the  other  facts  testi- 
fied to  by  him,  either  standing  alone  or  considered  with  the  testimony 
of  the  oUier  two  witnesses,  sufficient  to  sustain  the  conclusion  reached 
by  the  referee  that  a  divorce  ought  to  be  granted.  Fisher  lived  in  the 
Lee  apartment.  He  was  UAd  who  the  plaintiff  was  by  the  witness 
Lee,  and  the  day  foUowins^  he  was  asked  by  her  if  he  saw  the  plaintiff 
and  the  man  leave  the  hall  the  night  before.  He  was  unable  to  give 
any  description  of  the  man  whom  he  claims  to  have  seen,  the  clothing 
he  had  on,  nco*  could  he  even  tell  whether  he  was  white  or  colored. 
In  opposition  to  this  testimony  the  plaintiff  positively  denied  having 
committed  adultery,  or  that  she  was  at  the  Lee  ai^rtment  on  the 
occasiion  referred  to ;  and  as  to  the  latter  she  was  corroborated  by  her 
maid,  who  testified  that  at  the  tune  when  the  adultery  is  alleged  to 
have  occurred  the  plaintiff  was  in  her  room  at  the  Manhattan  Hotel 
in  this  dty.  No  su^estion  is  made  that  the  plaintiff,  except  upon 
this  one  occasion,  had  conducted  herself  improperly,  either  with  the 
alleged  co-respondent  or  any  other  person,  and  it  will  not  do  to  de- 
stroy the  character  of  a  woman  upon  such  unreliable  testimony  as 
this.  The  consequences  which  follow  a  divorce  are  so  great,  not  only 
to  the  parties  immediately  connected  with  it,  but  to  others,  that  that 
judgment  ought  not  to  be  rendered  unless  the  testimony,  after  the 
most  careful  scrutiny,  satisfactorily  establishes  the  commission  of  the 
<^enfle  npon  which  the  judgment  depends.  MoUer  v.  Moller,  115 
N.  Y.  466,  22  N.  E.  169;  Mott  V.  Mott,  3  App.  Div.  532,  38  N.  Y. 
Supp.  261 ;  Poillon  v.  Poillon  (recently  decided,  and  not  yet  officially 
reported),  79  N.  Y.  Supp.  545.  This  certainly  cannot  be  said  of  the 
testimony  upon  which  the  judgment  appealed  from  depends,  and  for 
that  reason  we  think  the  judgment  should  be  reversed  upon  the  facts, 
with  costs  to  the  appellant  to  abide  the  event,  and  a  new  trial  granted 
before  another  referee.    All  concur. 
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(SnpTone  Oonrl;  Appellate  Division,  Pint  D^rtmeoL  Fetmuur  6,  1908.) 

J.  DsPOSITION—TNTBODnOTION  OF  PaBT— OBJBCTION  TO  RbST. 

Under  Oode  Olv.  Proc.  |  883,  provIdlD^  that  a  d^osltlon,  when  read 
In  evidence,  has  the  same  effect  as  oral  testimony  of  the  witness  would 
have,  and  an  objection  to  the  substantial  competency  of  a  question  or 
answer  may  be  made,  as  If  the  witness  was  then  pmonally  examined, 
defendant,  at  whose  Instance  plaintiff's  d^osltlOD  was  taken,  tiwugta 
introduclns  part  of  lt»  may  object  to  other  parts  of  It  as  liearsay. 
%.  Hbarsat. 

Plaintiff's  testimony  that  lier  Imsband  ttdd  her  Us  brother  was  In- 
debted to  him  Is  hearsay  on  the  question  of  Indebtedness. ' 

IL  NOTIB— CORSIDBBATIOH— EVIDBMOB. 

Evidence  that,  three  years  before  def»dant  exscnted  tiie  note,  he  was 
indebted  to  plalntHTs  bwband,  does  not  diow  m  efmslderatlini  Cor  tbe 

note. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Gertrude  S.  Kramer  against  Edwin  G.  Kramer.  From  a 
judgment  on  a  verdict  directed  for  plaintiff,  defendant  appeals.  Re- 
versed. 


See  74  N.  Y.  Supp.  I049. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN.  JJ. 

Daniel  P.  Hays,  for  appellant. 

William  W.  McFarland,  for  respondent. 

McI^AUGHLIN,  J.  This  action  was  brought  to  recover  the  sum 
erf  $X2,ooo,  the  amount  of  a  promissory  note,  of  which  the  plaintiff 
is  the  payee,  and  the  defendant  the  maker.  The  answer,  among  other 
things,  denied  that  there  was  any  consideration  for  the  note,  or  that 
the  same  was  ever  delivered  to  the  plaintiff,  and  these  were  the  two 
principal  questions  litigated  at  the  trial.  It  there  appeared  that  the 
plaintiff  married  Alfred  E.  Kramer,  a  brother  of  the  defendant,  in 
November,  1898 ;  that,  prior  to  or  at  the  time  of  her  marriage,  Alfred 


handed  her  an  envelope  upon  which  he  had  written  the  following: 
"New  York  City,  May  6,  1901.  This  is  the  personal  property  of 
Gertrude  Short  Kramer,  to  be  delivered  to  her  or  myself  only  in  case 
of  necessity.  A.  E.  K."  In  August  following  she  opened  the  en- 
velope, and  found  therein  the  note  in  suit,  which  she  produced  at  the 
trial,  and  then  rested.  It  also  appeared  that  the  plaintiff's  deposi- 
tion was  taken  at  the  instance  of  the  defendant  prior  to  the  trial ; 
and,  after  the  plaintiff  had  rested,  defendant  read  certain  portions  of 
it,  which  established  the  fact  that  there  was  no  consideration  what- 
ever passing  between  the  plaintiff  and  the  maker,  and  thereupon  the 
defendant  rested.  The  plaintiff,  in  rebuttal,  called  no  witnesses,  but 
sought  to  read  portions  of  the  deposition  which  had  been  omitted  by 
the  defendant,  which  were  statements  of  the  plaintiff  as  to  what  her 

T  L  Bea  Depositlona,  voL  16,  Gent  Dig.  ||  376.  277,  301. 


E.  agreed  to  give  to  her  the  note 


Google 


Sup.  Ct.) 


KRAMER  V.  KRAMER. 


185 


husband  had  told  her  at  the  time  the  note  in  suit  was  given,  and 
which  were  to  the  effect  that  the  maker  was  indebted  to  him.  These 
questions  were  objected  to  on  various  grounds,  and,  others, 
that  it  was  hearsay  and  not  binding  upon  the  defendant.  The  objec- 
tions were  overruled,  and  exceptions  taken. 

We  are  of  the  opinion  that  the  exceptions  were  well  taken.  Sec- 
tion SS3  of  the  Code  provides  that  a  deposition  taken  as  this  one 
was,  when  read  in  evidence,  has  the  same  effect,  and  no  other,  as  the 
oral  testunony  of  the  witness  would  have,  and  an  objection  to  the 
relevancy  or  substantial  competency  of  a  question  put,  or  answer 
given,  may  be  made  as  if  the  witness  were  then  personally  examined, 
and  without  being  noted  on  the  deposition.  A  deposition,  therefore, 
taken  under  this  section,  has  the  same  effect,  and  no  other,  that  the 
oral  testimony  of  the  witness  would  have ;  and  the  fact  that  a  party 
at  whose  instance  it  was  taken  reads  a  portion  of  the  testimony  given, 
which  is  material  and  competent,  as  bearing  upon  the  issue,  does  not 
permit  the  opposing  party  to  read  the  portions  omitted,  if  they  are 
incompetent  and  duly  objected  to.  This  was  distinctly  held  in  Wana- 
makcr  v.  Megraw,  168  N.  Y.  125,  61  N.  £.  iia,  where  the  court  of 
appeals  said: 

*The  party  wbo  bas  caused  a  deposition  to  be  glTen  on  his  behalf  doeR 
not  DeceBSarlly,  by  offering  and  reading  parts  of  It  In  evidence,  bind  bimself 
to  read  it  all,  or  make  answers  -wbieh  woe  IrrtieTant  or  Incompetrat  ad- 
missible." 

The  precise  point  here  presented  was  passed  upon  in  Whitlatch  v. 
Casualty  Co.,  21  App.  Div.  128,  47  N.  Y.  Supp,  334.  There  counsel 
for  plaintiff,  after  reading  a  deposition,  insisted  upon  omitting  a  part 
of  an  answer.  Counsel  for  the  defendant  objected  to  leaving  this 
part  of  the  answer  out,  and  urged  that  all  or  none  of  the  answer 
must  be  read,  and  thereupon  the  court  directed  the  counsel  for  the 
plaintiff  to  read  all  or  none  of  the  answer,  to  which  plaintiff  excepted ; 
and  it  was  held  that  the  exception  was  well  taken.  Mr.  Justice  Hatch, 
delivering  the  opinion  of  the  court,  said ; 

"That  part  of  the  answer  whldi  was  objected  to  did  not  state  any  fact. 
•  •  •  It  was  Incompetent  as  testimony,  and  conld  not  have  been  read  by 
defendant.  If  omitted  by  the  plaintiff,  unless  the  latter  consented." 

The  fact  that  the  deposition  was  taken  at  the  suggestion  of  the  de- 
fendant, and  that  incompetent  testim<Hiy  was  given  which  rendered 
the  same  inadmissible  as  evidence  under  the  rules  relating  thereto, 
did  not  estop  the  defendant,  when  such  testimony  was  offered  in 
evidence,  from  objecting  to  it.  Otherwise  there  is  no  fwce  or  effect 
to  the  section  of  the  Code  above  referred  to.  What  the  plaintiff's 
husband  said  to  her  as  to  the  defendant  being  indebted  to  him,  in  the 
absence  of  the  defendant,  or  some  admission  on  his  part,  is  clearly 
hearsay,  not  binding  upon  the  defendant,  and  ought  not  to  have  been 
received.  Nor  did  this  evidence,  if  received,  tend  to  show  that  there 
was  a  consideration  for  the  note.  The  plaintiff  had  testified  that  there 
was  no  consideration  passing  between  her  and  the  defendant,  and 
all  that  the  deposition  tended  to  establish,  as  bearing  on  that  sub- 
ject, was  that  her  husband  had  said  in  1898  that  his  brother  owed 
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lum  this  amount.  But  that  fell  far  short  of  establishing  the  fact 
either  that  the  brother  did  owe  him  that  amount  at  that  time,  or,  if 
he  did,  that  he  was  indebted  to  him  in  1901, — the  time  the  note  was 
given.  All  it  established  was  that  the  husband  said  so,  but  no  one 
would  seriously  contend  that  upon  that  statement  alone  an  action 
could  be  successfully  maintained  against  the  defendant. 

We  are  of  the  opinion,  therefore,  that  the  judgment  appealed  from 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event  All  concur. 


(UU  AiiaC.  litip.  G^l.) 

ODLLINAN  T.  KUOH. 
(Supreme  Court,  Special  Term,  New  Tork  County.   December  B,  1902.) 

L  iHTOXIOATIKa  LiQVOn  —  LiCBNSB  — OurOBUiATKHV— PjLBTIBB— HOLDES 

Rrooro. 

tTiid«  Laws  IflBT,  e.  S12,  {  28,  snbd.  2,  tanTldlng  that  proceedings  to 
can  eel  a  certificate  authorizing  the  sate  of  liquors  may  be  maintained 
against  the  bolder  of  record  where  any  prorlsion  of  the  liquor  tax  law 
le  Tiolated,  **at  the  phice  deidgnated  In  said  certificate  as  the  place  where 
such  tra^c  Is  to  be  carried  on,  by  the  bolder  of  said  certificate,  or  any 
person  whomsoever  in  charge  of  said  premises,"  proceedings  to  caned  a 
certificate  are  properly  brought  against  the  one  to  whom  the  certificate 
was  issued,  tliough  he  has  no  connection  with  the  bnshien  or  with  the 
violation. 

Petition  by  Patrick  Cullinan,  state  conomissioner  of  excise,  against 
one  Kuch  for  cancellation  of  a  liquor  license.   Cancellation  ordered. 

William  E.  Schenck,  fot  petitioner. 
Page  &  Eckley,  for  respondent. 

BISCHOFF,  J.  There  is  no  question  that  violations  of  the  liquor 
tax  law  were  permitted  at  the  place  designated  for  the  sale  of  hquors 
in  this  certificate,  and  it  appears  that  the  business  was  conducted 
ostensibly  tmder  such  certificate.  The  contention  of  the  respondent  is, 
however,  that  the  business  was  not  his  business,  nor  was  he  con- 
nected in  any  way  with  the  violations.  This  may  be  the  fact,  but  still 
he  cannot  resist  the  cancellation  of  the  certificate  for  the  violations 
proven,  nor  escape  the  incidental  liability  for  costs.  As  the  holder 
of  the  certificate,  "he  is  the  principal  whom  the  law  will  look  to  dur- 
ing the  conduct  of  the  business  and  will  hold  responsible  for  com- 
pliance with  the  statutory  provisions."  Lyman  v.  Kurtz,  166  N.  Y. 
274,  59  N.  E.  903.  The  evidence  supports  the  inference  of  his  con- 
sent to  the  use  of  this  certificate  by  the  person  in  charge  of  the  place, 
and,  indeed,  the  statute  appears  to  contemplate  the  responsibility  of 
the  holder,  irrespective  of  an  actual  consent,  while  the  certificate  re- 
mains in  his  name,  but  in  the  possession  of  another,  at  the  place 
designated  for  traffic  in  liqu(»'S.  The  proceeding  to  cancel  the  cer- 
tificate is  maintainable  against  the  holder  of  record  where  any  provi- 
sion of  the  liquor  tax  law  is  violated  "at  the  place  designated  in  said 
certificate  as  the  place  where  such  traffic  is  to  be  carried  on  by  the 
holder  of  said  certificate,  or  by  his  agent,  servant,  bartender  or  any 
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person  whomsoever  in  charge  of  said  premises."  Liquor  Tax  Law, 

§  28,  subd.  2  (Laws  1897,  c  312).  The  words  "any  person  whomso- 
ever" cannot  be  taken  as  restricted  to  the  sense  of  an  agent  or  serv- 
ant ;  for  this  would  render  them  meaningless,  in  view  of  the  context, 
and  the  statute  is  to  be  reasonably  construed  for  the  purpose  of  giv- 
ing effect  to  all  the  words  employed  (In  re  New  York  &  Brooklyn 
Bridge's  Trustees,  72  N.  Y.  527),  there  being  no  ambi|[uity  in  the 
words  used  such  as  would  call  tor  resort  to  the  doctrme  noscitur 
a  sociis.  See  Blade,  Interp.  Laws,  p.  135.  The  respondent  could 
readily  have  protected  himself  against  the  necessity  of  responding  to 
such  a  proceecUng  as  this  by  causing  the  certificate  to  be  transferred, 
under  section  27,  if  it  be  the  facft  that  he  had  parted  with  his  interest; 
but  upon  the  case  as  it  stands  my  conclusion  is  that  the  petitioner  is 
entitled  to  an  order  of  cancellation,  with  costs  of  the  proceeding. 


r39  MIK.  Bep.  446.) 

OniiLINAN.  Excise  Com'r,  v.  PARKER  et  al. 

<Sapreme  Court,  Trial  Tenn,  New  ToA  Conn^.  Dec^ber.  1902.) 

1.  Li^TioR  Tax  CBRTmoATB— Liabilttt  dp  Surktt. 

Where  the  boldo-  of  a  liquor  tax  certificate  baa  iold  bla  interest  In  tbe 
bnsIneBS,  bat  the  certlflcate  has  not  been  transferred  under  Liquor  Tax 
Law,  I  27.  nor  Burrendered  under  section  25,  a  surety  company  wblch 
baa  covenanted  that  the  certlflcate  bolder  wfll  not  suffer  gamMlag  to  be 
done  In  tbe  i^ee  deafgnstcd  by  the  oertlAeate,  or  suffer  tbe  premises  to 
become  disorderly.  Is  llaUe  on  ttie  bond  for  any  violation  of  Its  proTlslons. 

Action  by  Patrick  W.  Cullinan,  state  commissioner  of  excise,  against 
Frank  h.  Parker  and  the  FideUty  &  Casualty  Company  to  recover 
the  penalty  of  a  bond  for  an  alleged  violation  of  the  liquor  tax  law. 
Judgment  for  plaintiff. 

H.  H.  Kellogg,  for  plaintiff. 

Nadal  &  Cairew  (C  C  Nadal,  of  counsel),  for  defendant  Fidelity 
&  Casualty  Co. 

KEENER,  J.  The  plaintiff  sues  to  recover  the  penalty  of  a  bond 
for  an  alleged  violation  of  the  liquor  tax  law.  The  following  facts 
are  established  by  the  evidence:  (i)  There  were  violations  of  the 
liquor  tax  law  on  the  premises  designated  in  the  certificate  issued  to 
the  defendant  Parker  as  the  place  for  the  sale  of  liquors.  (2)  Such 
violations  occurred  after  Parker  had  ceased  to  be  the  proprietor  in 
fact  of  the  premises,  and  had  sold  his  interest  in  the  business,  re- 
taining no  control  thereof.  (3)  At  the  time  of  such  violations  the 
certificate  had  not  been  transferred  under  section  27  of  the  liquor 
tax  law  (Laws  1897,  c.  312),  nor  had  it  been  surrendered  under  sec- 
tion 25  of  said  act,  and  the  business  was  conducted  ostensibly  under 
said  certificate. 

It  is  urged  that  the  defendant  surety  company  is  not  liable  on 
its  bond  because  the  violations  occurred  after  such  sale.  The  con- 
tention is  based  on  the  language  of  the  condition  in  the  bond  that 
"the  said  {»incipal  will  not,  while  the  business  for  which  such  liquor 
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tax  certificate  is  given  shall  be  carried  on,  suffer  or  permit  *  *  * 
any  gambling  to  be  done  *  *  •  in  the  place  designated  by  this 
liquor  tax  certificate,  *  *  *  or  suffer  or  permit  such  premises 
to  become  disorderly."  In  my  opinion  this  contention  is  not  well 
founded.  The  legislature,  by  the  careful  iHrovision  made  for  the 
transfer  or  surrender  of  liquor  tax  certificates,  has  clearly  evidenced 
an  intention  to  look,  in  the  absence  of  such  formal  transfer  or  sur- 
render, to  the  person  to  whom  the  certificate  is  issued  as  the  one 
responsible  for  the  management  of  the  place  so  long  as  the  business 
is  conducted  ostensibly  under  that  certificate.  For  this  reason  it  has 
been  held  that  an  action  can  be  maintained  for  the  cancellation  of 
the  certificate  and  for  the  recovery  of  incidental  costs,  though  there 
was  a  transfer  of  the  business  before  the  violation  complained  of. 
CulUnan  v.  Kuch,  So  N.  Y.  Supp.  i86.  Although  the  action  against 
the  surety  is  on  its  contract  of  suretyship,  the  bond  was  given  in  pur- 
suance of  the  liquor  tax  law,  and  must  be  construed  with  reference 
thereto,  and  I  think  the  language  of  the  bond  does  not  justify  a  con- 
struction which  would  dearly  violate  the  policy  of  the  statute.  The 
condition  of  tlie  bond  does  not  provide  in  terms  that  the  surety  shall 
answer  for  violations  of  the  Hquor  tax  law  while  the  principal  is 
conducting  the  business,  but  that  the  surety  shall  be  answerable  for 
violations  of  the  law  while  the  business  for  which  such  liquor  tax 
certificate  is  given  shall  be  '^carried  on''  on  the  premises.  Tlie  busi- 
ness for  which  the  certificate  was  given  to  the  defendant  Parker  was 
being  "carried  on"  on  the  promises  designated  in  the  certificate,  and 
ostensibly  under  that  certificate.  That  Parker  had  no  interest  in 
the  business  is,  in  my  OfMnion,  immaterial,  and  the  violation  jwoved 
renders  the  surety  liable  on  its  bond.  Judgment  for  the  plaintiff  on 
the  verdict. 
Judgment  for  plaintiff. 


BKILLIN  et  al.  T.  SKILLIN  et  at 
(Snpreme  Oonrt,  Appellate  Division,  First  Department   FebmaTy  A,  1903.) 
1  PABTITIOn  AMona  Detisbes— Dibtribdtion  ov  Fkhsomaltt— Oterfathbnt 

TO  DBVnSB— NBOB88ART  PaBTIBI. 

In  a  suit  tor  partition  twtween  dertaeea,  the  Issue  as  to  wbethw  one 
derisee,  since  deceased,  had  received  more  personalty  than  be  was  en- 
titled to  under  the  will,  cannot  be  determined,  where  nether  the  an- 
cestor's personal  lepreBentfttlvea,  mar  tbose  of  the  overpaid  devisee,  are 
made  parties. 

L  ADUIKfSTRATOR—  BbtTI.EUBNT    OF  ACCOnNT— OVEKPATHEKT  TO  LEOATBB — 

Reb  Judicata. 

Code  Civ.  Proc  |  2731,  provides  that  where  a  contest  arises  on  an  ac- 
coantlng  respecting  proi>erty  alleged  to  belong  to  an  estate,  and  to  which 
the  acconntlng  party  lays  claim,  the  contest  shall  be  tried  as  any  other 
Issue  In  the  anzrogate's  court  Secttons  27^  and  2748  provide  that  tbe 
Judicial  settlement  of  an  administrator's  account  and  the  decree  <tf  dls- 
trlbutlon  shall  be  conclaslve  against  the  parties  cited  and  privies.  Beld, 
that  the  decree  entered  on  an  acconntlng  by  an  administrator,  determin- 
ing the  amount  of  personal  estate  in  his  bands  and  directing  Its  dtstribu- 
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tloD,  was  res  Judicata,  as  against  the  parties  to  the  proceeding,  that  the 
amount  of  the  personal  estate  received  by  the  administrator  as  legated 
was  not  In  excess  of  that  to  which  be  was  entitled. 

Appeal  from  special  term^  New  York  county. 

Suit  by  Edward  S.  Skillin  and  others  against  Henry  T.  Skillin,  in- 
dividually, as  cestui  que  trust,  and  as  administrator  of  Julia  L.  Skillin, 
deceased,  and  others.  From  an  interlocutory  judgment  for  plaintiffs 
entered  upon  decision  of  the  court  at  special  term,  defendants  ai^>eal. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

Samuel  C.  Mount,  for  appellants. 
Geo.  C.  Holt,  for  respondents. 

INGRAHAM,  J.  This  action  was  brought  to  partition  certain 
real  property,  in  which  there  was  vested  in  the  plaintiffs  an  undi- 
vided interest  as  tenants  in  common.  It  seems  that  prior  to  Feb- 
ruary 2&,  1872,  one  Simeon  D.  Skillin  was  the  owner  of  certain  prop- 
erty described  in  the  complaint ;  that  on  February  28,  1872,  Simeon 
D.  Skillin  died,  leaving  a  last  will  and  testament,  by  which  he  de- 
vised to  his  son  Edward  S.  Skillin  one  equal  fourth  of  his  estate,  real 
and  personal ;  that  the  said  Edward  S.  Skillin  died  on  or  about  May 
19,  1892,  intestate,  being  seised  in  fee  and  possessed  of  this  one  un- 
divided fourth  part  of  the  said  real  estate;  that  the  said  Edward  S. 
Skillin  left,  him  surviving,  a  widow,  the  defendant  Dallas  H.  Skillin, 
and  three  sons,  the  plaintiffs  in  this  action,  his  sole  heirs  at  law;  that 
the  appellant,  individually  and  as  administrator  of  Julia  L.  Skillin, 
deceased,  who  was  a  daughter  of  Simeon  D.  SkilUn,  the  testator 
above  named,  defended  this  action,  alleging  that  Edward  S.  Skillin, 
from  whom  the  plaintiffs  derived  their  title  to  the  undivided  inter- 
est in  the  real  estate  in  question,  received  from  the  personal  estate 
of  his  father  a  greater  percentage  than  he  was  entitled  to  under  the 
will,  viz.,  more  than  one-fourth  of  such  personal  estate ;  and  the  an- 
swers ask,  as  affirmative  relief,  for  an  accounting  on  behalf  of  the 
plaintiffs  of  the  overpayment  made  to  their  father,  Edward  S.  Skillin, 
by  the  executor  of  Simeon  D.  Skillin,  and  for  the  payment  out  of 
the  proceeds  of  this  real  property  of  the  amount  of  such  overpay- 
ment. Assuming  that  there  was  such  an  overpayment,  it  seems  to  us 
quite  clear  that  there  could  be  no  recovery  of  it  in  this  action.  By 
the  will  of  the  testator  an  undivided  fourth  of  the  real  property  of 
which  the  testator  was  seised  was  devised  to  Edward  S.  Skillin,  and 
he  thereby  became  seised  of  that  undivided  fourth  interest  in  such 
real  property.  His  interest  in  that  real  estate  had  no  relation  to 
his  right  to  receive  a  portion  of  the  testator's  personalty.  If  the 
executor  of  Simeon  D.  Skillin  had  paid  to  Edward  S.  Skillin  any 
portion  of  the  testator's  personal  estate  in  excess  of  that  to  which 
he  was  entitled,  the  claim  against  Edward  S.  Skillin  would  be  a  per- 
sonal demand  against  him  in  favor  of  the  personal  re{»'esentatives  of 
his  father  for  the  amount  of  such  overpayment,  which  upon  his  death 
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would  be  a  demand  ag^nst  his  executor  or  administrator,  and  not  a 
demand  against  his  heirs  at  law  which  would  affect  any  real  estate 
inherited  by  them  from  their  father.  In  this  action,  which  is  to  par- 
tition this  real  estate,  neither  the  personal  representatives  of  Edward 
S.  Skillin  nor  of  Simeon  D.  Skillin  are  parties.  It  is  alleged  and  may 
be  conceded  that  there  was  no  personal  representative  of  estate  of 
Edward  S.  Skillin  appointed  in  this  state,  but  that  his  estate  was  ad- 
ministered in  the  state  of  New  Jersey,  where  he  resided  at  the  time 
of  his  death ;  but  the  presence  as  parties  to  this  action  of  the  personal 
representatives  of  Simeon  D.  Skillin  and  Edward  S.  Skillin  was  nec- 
essary to  .determine  any  controversy  between  these  two  estates  as  to 
an  overpayment  of  the  personal  estate  of  the  testator. 

We  also  think  that  the  decree  entered  on  the  accounting  of  Edward 
S.  Skillin,  as  administrator  with  the  will  annexed  of  Simeon  D.  Skil- 
lin, before  the  surrogate,  was  an  adjudication  upon  this  subject  which 
was  binding  upon  this  appellant,  and  conclnsively  established  that  this 
claim  here  made  had  no  foundation.  It  is  quite  necessary  to  detail 
the  facts  which  were  proved  in  regard  to  this  claim.  It  would  appear 
from  an  examination  of  the  evidence,  however,  that  such  an  over- 
payment does  not,  as  a  matter  of  fact,  exist,  and  that  the  amount 
of  the  personal  estate  of  his  father  received  by  Edward  S.  Skillin  was 
not  in  excess  of  that  to  which  he  was  entitled ;  but  that  question  was 
determined  by  the  accounting  of  Edward  S.  Skillin  as  administrator. 
The  executor  appointed  by  the  will  was  removed,  and  Edward  S. 
Skillin  was  appointed  admimstrator  with  the  will  annexed.  As  such 
he  presented  his  accounts  to  the  surrogate.  Upon  the  settlement  of 
his  accounts  the  surrogate  had  jurisdiction  to  determine  whether  any 
property  belonging  to  the  estate  was  in  the  hands  of  the  accounting- 
party.  Section  2731,  Code  Civ.  Proc.  To  that  accounting  this  ap- 
pellant and  his  sister  Julia,  for  whom  he  is  administrator,  were  par- 
ties ;  and  the  decree  of  the  surrogate  in  settling  his  accounts  deter- 
mined the  amount  of  the  personal  estate  of  the  testator  in  his  hands, 
and  directed  its  disposition.  By  that  decree  it  was  expressly  deter- 
mined that  the  admmistrator  had  fully  accounted  for  all  the  moneys 
and  property  of  the  estate  of  the  said  deceased  that  had  come  into  Ms 
hands  as  such  administrator,  and  that  his  accounts  had  been  adjusted 
by  the  surrogate;  that  there  was  a  balance  of  the  principal  of  the 
personal  estate  in  the  hands  of  the  administrator  with  the  will  an- 
nexed of  $21,578.26;  that  the  accounting  administrator  was  by  the 
will  of  his  father  entitled  to  an  equal,  undivided  fourth  part  of  his 
real  and  personal  estate ;  and  that  it  further  appearing  that  the  said 
Edward  S.  Skillin  had  received  from  the  executors  of  the  will  his 
share  of  the  personal  estate  of  the  testator,  and  that  legacies  given  by 
said  will  had  all  been  paid,  it  was  ordered,  adjudged,  and  decreed  that 
the  said  Edward  S.  Skillin,  as  administrator  with  the  will  annexed,  as- 
sign, transfer,  and  set  over  to  the  Central  Trust  Company  of  New 
York,  appointed  by  the  decree  trustee  under  the  will  of  Simeon  D. 
Skillin,  deceased,  the  remaining  amount  of  the  personal  estate  In  his 
hands,  to  be  held  as  prpvided  for  in  the  will.  The  surrogate  had 
jursidiction  to  determine  the  amotmt  due  from  Edward  S.  Skillin  to 
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the  estate  (section  2731,  Code  Civ.  Proc),  and  the  adjudication  deter- 
mined the  amotint  in  his  hands  for  which  he  was  accountable,  and  dis- 
posed of  the  balance  in  his  hands  to  which  the  trustee  under  the  will 
ot  Simeon  D.  Skillin  was  entitled;  and  that  adjudication  is  binding 
upon  the  appellant.  Sections  2742,  2743,  Code  Qv.  Proc;  Qine  v. 
Sherman,  144  N.  Y.  601,  39  N.  E.  635. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 


WAGXER  V.  METROPOI#rrAN  ST.  RT.  CO. 

ffmram  Goorl;  Appellate  Dlrlakm,  First  Department.  February  6,  1903.) 

L  TKiAii — iHvniccnon 

Wb«c«  the  queitlOBS  of  def  endent's  nagUeeoee  and  plaintiff's  coutrlbn- 
tory  negllsenoe  were,  under  the  evidence,  for  the  Jury,  the  court  was 
not  reqnired  to  charge,  an  matter  of  law,  that;  If  the  jvry  beileTed  the 
testimony  nt  a  partlcriar  wltneae  ae  te  a  partlctdar  fact,  tta^  abottld  Sad 
for  defendant. 

i,  Stubt  Rau.wat»— CoanuBUToaT  NKaiiTaBSCK— Eftect. 

A  tiavtier,  tbouj^  turning  on  a  street  car  track  when  an  approaching 
car  was  30  feet  awa^.  waa  entttied  to  recoTer  Cor  Injuries  sastalned  by 
bting  stmefc  by  the  car,  notwlthstandlns  hla  own  negligence,  Qnleas  ft» 
motornian  did  what  he  conld  to  aToid  the  accident 

IL  BUOE— IxBTBacnoM. 

In  an  action  againat  a  street  railway  for  Injuries  reo^ved  by  a  txavder. 
an  instruction  that  If  the  accident  happened  by  reason  of  fbe  traveler 
starting  to  drive  across  the  tracks  when  the  car  was  90  feet  away,  and 
If  the  motorman  coold  not  by  the  exercise  of  ordinary  care  have  stopped 
ttim  car  In  time  to  avoid  the  accident,  then  detwdant  was  not  UaUe, 
was  properly  refused,  as  authorlElng  a  verdict  for  defendant  though  the 
motDrman  might  have  so  checked  the  car  that  the  force  of  the  colllsioa 
wonld  not  have  been  Bofficlent  to  throw  the  traveler  off  his  wagon  and 
injure  him. 

<  EXFEHT  TeSTHCONT— COUFSTXKOV. 

Whttft  plalntllTs  right  shoulder,  pFBVionaly  In  good  nmdltlon,  mm  In- 
jured In  a  collision  with  a  street  car  in  which  he  thrown  from  his 
wagon,  it  was  not  error  to  permit  a  physician,  who  testified  that  about 
three  months  before  the  trial,  which  occurred  some  two  years  after  the 
accident  he  had  examined  plaintiff,  and  fonnd  a  condition  Indicating  an 
old  Inflammation  of  the  shoulder  joint,  to  answer  a  question  whether  the 
condition  could  have  bean  caused  by  a  sevoe  contusion  of  the  shouldar 
nearly  two  years  before,  caused  by  his  being  thrown  out  of  a  wagon. 
Sk  KxcE:saiTE  Damages. 

Where  plainttfTa  evidence  In  an  action  against  a  street  railway  com- 
pany tor  injuries  received  In  a  collision  with  a  car  tended  to  show  that 
tbe  UBB  of  bis  arm  wu  Impaired,  a  verdict  for  Vl.500  was  not  excessive. 

Yan  Brunt  P.  3^  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Edward  Wagner,  by  his  guardian  ad  litem,  Louis  Ehr- 
hardt,  against  the  Metropolitan  Street  Railway  Company.  From  a 
judgment  for  plaintiff,  and  fr<»n  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

.Aj-gued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Arthur  Ofner,  for  appellant. 
Henry  A.  PoweU,  for  respondent 
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INGRAHAM,  J,  The  plaintiff  testified  that  on  the  4th  of  July, 
1900,  he  started  off  on  his  regular  milk  route,  driving  a  milk  wagon 
belonging  to  his  employer;  that  he  drove  upon  Third  avenue  at  Forty- 
Seventh  street,  on  the  west  side,  between  the  elevated  pillars  and  the 
sidewalk ;  that  when  just  south  of  Fort^-Fifth  street  he  turned  on  the 
south-bound  track  of  the  defendant's  railway ;  that  when  he  pulled  on 
the  track  he  looked  to  see  whether  any  cars  were  coming  or  not ;  that 
the  street  was  well  lighted,  and  he  could  see  from  five  to  six  blocks ; 
that  he  drove  on  the  south-bound  track  down  to  Forty-Fourth  street, 
and  during  that  time  he  again  looked  for  a  car,  but  could  see  none ; 
that  when  he  got  to  Forty-Fourth  street  he  turned  off  the  car  tracks 
upon  the  north  cross-walk  of  Forty-Fourth  street,  turning  towards  the 
w«st ;  that  when  he  was  half  off  the  track  one  of  the  defendant's  cars 
struck  him,  causing  injuries  for  which  he  seeks  to  recover  in  this  action. 

The  defendant  upon  this  appeal  concedes  that  the  case  was  a  proper 
one  for  the  jury,  and  relies  upon  an  exception  taken  to  the  charge,  and 
one  to  the  admissicm  of  evidence.  The  first  is  an  exception  to  a  re- 
fusal to  charge  that : 

"If  the  Jury  should  ftud  that  the  accldrait  happened  In  the  way  testified  to 
by  Officer  Conovan,  called  as  a  witDess  on  behalf  of  the  plaintiff, 'namely,  that 
It  happened  by  reason  of  the  wagon  starting  to  go  to  the  east  onto  the  track, 
and  at  a  time  when  the  car  was  only  thirty  feet  away,  and  If  the  motornian 
could  not  at  that  time  by  the  exercise  of  ordinary  care  have  stopped  his  car 
In  time  to  avoid  an  accident,  that  then  It  Is  their  duty  to  And  a  verdict  for  tbe 
defendant" 

In  answer  to  that  request  the  court  said : 

"I  refuse  to  chai^  in  that  laDcuase.  It  Is  for  yon  to  consider  Officer  Gono- 
Tan'a  evidence  in  connectltm  with  the  testimony  given  by  the  other  witnesses, 
and  to  determine  whether  or  not  the  def«idant  was  guilty  of  negligence,  or 
the  plaintiff  guilty  of  coutrlbutory  negligence." 

Counsel  for  the  defendant  excepted  to  the  court's  refusal  to  charge  as 
requested,  and  also  to  the  modification  of  the  charge. 

The  court  had  before  instructed  the  jury  that,  to  find  for  the  plain- 
tiff, they  must  find  affirmatively  that  the  defendant  was  negligent  in 
the  management  and  operation  of  the  car,  and  that  the  plaintiff  was 
free  from  contributory  negligence ;  expressly  instructing  the  jury  that, 
if  they  should  reach  the  conclusion  that  the  defendant  was  not  guilty 
of  negligence,  they  must  find  for  the  defendant,  and,  if  they  should 
find  tliat  the  plaintiff  was  guilty  of  negligence  in  any  degree,  then  they 
must  find  for  the  defendant.  The  court  thi«  submitted  the  question 
of  the  defendant's  negligence  in  the  management  and  operation  of 
the  car,  and  the  question  of  the  plaintiff's  freedom  from  contributory 
negligence,  to  the  jury,  and  the  jury  were  instructed  to  determine  those 
questions  from  the  whole  evidence.  Negligence  of  the  defendant  was 
a  concrete  fact,  upon  proof  of  which  the  right  of  the  plaintiff  to  re- 
cover depended.  In  this  case  the  court  was  not  required  to  charge, 
as  a  matter  of  law,  that,  if  the  jury  believed  the  testimony  of  any  one 
witness  as  to  a  particular  fact,  they  should  find  a  verdict  for  the  de- 
fendant. Officer  Conovan  had  been  called  as  a  witness  for  the  plain- 
tiff. He  testified  that  he  was  standing  on  the  comer  of  Forty-Fourth 
street,  and  saw  a  horse  and  wagon  turn  onto  the  Third  avenue  rail- 
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road  track ;  that  at  that  time  lie  heard  a  car  ringing  a  bell  about  30 
feet  away ;  and  that,  as  the  horse  got  upon  the  trade  and  turned  around 
to  go  down  town,  the  car  came  along,  struck  the  hind  wheel  of  the 
wagon,  and  broke  it  into  pieces.  Assuming  that  the  jury  believed 
that  this  account  of  the  officer  was  a  correct  account  of  what  hap- 
pened, taken  in  connection  with  the  other  testimony  in  the  case,  the 
defendant  was  not  entitled  to  the  direction  of  a  verdict.  If  the  milk 
wagon  had  turned  onto  the  track  when  the  car  was  30  feet  away,  it  was 
still  the  duty  of  the  motonnan  to  .do  what  he  could  to  avoid  the  col- 
lision, and  whether  his  efforts  in  that  direction  would  have  been  suc- 
cessful depended  upon  the  speed  of  the  car,  and  the  distance  within 
which  the  car  could  be  stopped.  The  defendant  would  have  been  jus- 
tified in  asking  to  have  the  jury  instructed  that  if  the  plaintiff  turned 
onto  the  track  when  the  car  was  at  such  a  distance  tlut  it  could  not 
have  been  stopped,  or  its  speed  checked  sufficiently  to  avoid  the  acci- 
dent, they  could  not  find  the  motorman  negligent ;  but  that  is  a  differ- 
ent proposition  from  that  here  presented.  As  a  general  proposition, 
this  request  was  too  broad.  It  would  have  instructed  the  jury  that 
they  must  find  a  verdict  for  the  defendant,  although  the  motorman 
might  have  so  checked  the  speed  of  the  car  before  the  collision,  and 
after  he  saw  the  wagon  upon  the  track,  that  the  force  of  the  collision 
would  not  have  been  sufficient  to  throw  the  plaintiff  to  the  sidewalk 
and  injure  him  as  it  did.  The  car  struck  the  wagon  a  severe  blow. 
The  wagon  was  demolished.  Both  the  plaintiff  and  bis  companion 
upon  the  wagon  were  thrown  off  and  injured.  I  think,  therefore,  that 
there  was  no  error  in  refusing  this  instruction. 

Attention  is  also  called  to  an  exception  to  the  court's  allowing  a 
question  asked  of  a  physician  called  for  the  plaintiff,  but  I  do  not 
think  that  would  justify  us  in  reversing^  the  judgment.  The  trial  was 
on  May  6,  1902,  and  the  physician  testified  that  he  had  examined  the 
plaintiff  on  February  8,  1902;  that  he  then  found  what  he  called  a 
"crepitus  of  the  shoulder  joint,"  which  indicated  an  old  mflammation 
of  the  joint.    He  was  then  asked : 

"GoQld  that  condition  bare  been  caused  by  a  severe  contusion,  or  a  con- 
tusion of  tiiat  shonlder  on  tbe  4tb  day  of  Jn^,  1900.  caoaed  by  his  being; 
llirown  ont  of  a  wagonr' 

There  was  testimony  in  the  case  that  the  plaintiffs  right  shoulder 
was  injured  by  the  accident ;  that  before  the  accident  it  was  in  good 
condition,  but  that  since  the  accident  it  had  caused  plaintiff  pain  when 
he  attempted  to  use  it ;  that  since  the  accident  there  seemed  to  be 
something  loose  in  the  shoulder ;  and  that  he  had  never  had  any  trou- 
ble before  the  accident.  In  view  of  this  testimony,  it  was  not  incom- 
petent for  the  plaintiff  to  prove  that  such  a  condition  as  the  physician 
saw  could  be  caused  by  such  an  injury  as  the  plaintiff  sustained  on 
the  4th  of  July,  1900.  The  witness  was  asked  a  hypothetical  question 
as  to  the  cause  of  the  condition  that  he  found  when  he  exannned  the 
plaintiff  shortly  before  the  trial,  and  I  think  it  was  quite  competent  to 
prove  that  the  condition  he  found  was  such  as  would  follow  from  such 
an  accident  as  the  plaintiff  had  testified  he  had  received.  There  was 
testimony  to  justify  a  finding  that  the  contusion  was  a  severe  one,  and 
upon  the  undisputed  testimony  it  is  quite  evident  that  this  condition 
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of  the  shoulder  was  the  direct  result  of  this  injury.  The  competency 
j>f  this  question  wa?  sustained  by  the  case  of  Bruss  v.  Railway  Co.,  66 

App.  Div.  554,  73  N  Y.  Supp.  256. 

The  defendant  also  claims  that  the  verdict  is  excessive.  It  was  for 
$1,500,  and  if  the  jury  believed  that  the  usefulness  of  the  plaintiff's 
arm  was  impaired,  as  his  evidence  tended  to  show,  the  verdict  was  not 
excessive. 

Upon  the  whole  case,  I  think  the  judgment  and  order  should  be  af- 
firmed, with  costs.  All  concur,  except  VAN  BRUNT,  P.  J.  who  dis- 
sents. 


09  Misc.  B^.  448.) 

PEOPLE  ex  pel.  OROKER  v.  STUROIS.  OTre  Oom'r, 

(Supreme  Court,  Special  Term,  New  York  Ooonty.  December,  1902.) 

1.  CaitTIOHARI— DiSMlBSAl.  OK  CjVKP  OF   FiKE   DkPAKTMKNT— StAT  OF  OrDSR 

Where  a  writ  of  certiorari  Is  granted  to  review  a  detennlnation  at  the 
fire  commlsslouer  of  the  city  of  New  York  dismissing  for  cause  the  chief 
of  the  fire  department  after  a  hearing,  It  should  not  contain  a  iHwIslon 
staying  execution  of  the  order  of  dismissal  until  review  can  be  had. 
Su  Saue. 

The  fire  commissioner  of  the  dty  of  New  York  had  power  to  dismiss 
the  chief  of  tbe  city  Are  departmoit  after  a  bearing  for  cause. 
&  Sakk— Stat. 

On  certiorari  to  review  a  determination  dismissing  the  eUef  of  the  fire 
department  of  Kew  York  for  cause,  after  bearing,  a  stay  cannot  be 

granted  on  tbe  ground  of  alleged  erroneous  rulings  by  the  commissioner, 
nor  on  tbe  ground  that  the  Judgment  is  against  the  law  and  the  evidence, 
as  those  questions  are  for  the  declsIoD  of  tbe  appellate  division  under 
Code  Civ.  Froc.  |  2140.  In  socb  a  proceeding. 
4  Saub. 

That  the  commissioner  of  tbe  fire  department  was  prejudiced  against 
the  chief  of  tbe  Qre  department  Is  no  ground  for  a  stay  on  certiorari  is- 
sued by  the  supreme  court  to  review  hUi  dlsmlBsaL 
5.  Saub. 

Oode  av.  Proc.  f  2131,  providing  tbat  a  writ  of  certiorari  sball  not  stay 

the  execution  of  the  determination  to  be  reviewed,  except  ttiat  tbe  court 
may,  on  such  terms  as  to  security  as  Justice  requires,  direct  that  the  de- 
termlnatlou  be  stayed  until  tbe  further  direction  of  the  court,  has  not 
enlarged  the  right  to  hare  a  stay  or  an  order  for  stay,  but  has  changed 
the  common-law  rule  under  which  the  writ  itself  effected  a  stay. 

Certiorari  by  the  people,  on  the  relation  of  Edward  F.  Croker, 
against  Thomas  Sturgis,  fire  commissioner  of  the  city  of  New  York. 
AK)lication  to  vacate  so  much  of  the  order  allowing  the  writ  as  granted 
a  stay  of  execution  of  repondent's  judgment  dismissing  the  relator  as 
chief  of  the  fire  department  after  trial  had.   Stay  vacated. 

John  T.  Delany,  for  relator. 

George  L.  Rives,  Corp.  Counsel,  for  respondent. 

LEVENTRITT,  J.  This  is  an  application  to  vacate  so  much  of  an 
order  allowing  a  writ  of  certiorari  as  granted  a  stay  of  the  execution 
of  the  respondent's  determination  dismissing  the  relator,  as  chief  of 
the  fire  department,  after  trial  had  on  charges  duly  made.  The  writ 
and  stay  were  granted  ex  parte  on  the  affidavits  of  the  relator,  his 
counsel,  and  of  several  newspaper  reporters.   The  record  of  the  trial 
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was  not  presented  to  the  court,  nor  is  it  before  me  on  this  application. 
The  papers  submitted  to  the  justice  who  granted  the  stay  contain  a 
more  or  less  detailed  history  of  the  relations  between  the  relator,  as 
chief  of  the  uniformed  force,  and  the  respondent,  as  commissioner  of 
the  fire  department;  the  main  purpose  of  the  recital  being  to  show 
bias  and  prejudice.  There  is  some  statement  as  to  the  occurrences  at 
the  trial,  and  certain  extracts  of  the  testimony  are  incorporated  in 
the  affidavits  to  support  the  charge  of  bias  and  prejudice.  This  is  the 
main  ground  of  error  relied  on.  Others  alleged  were  that  the  re- 
spondent was,  by  reason  of  interest  and  the  pre-existing  bias,  incom- 
petent to  act  as  trial  judge,  and  that  his  deputy  was,  under  the  law, 
competent  to  try  the  charges,  and  should  have  been  designated  to  do 
so ;  that  rules  of  law  were  violated  to  the  prejudice  of  the  relator ;  that 
erroneous  rulings  were  made ;  that  the  charges  were  not  proven ;  and 
that  the  commissioner's  decision  was  against  the  weight  of  evidence, 
and  therefore  illegal. 

The  allowance  of  the  writ  of  certiorari  itself  was,  on  the  facts  shown^ 
entirely  proper.  Hence  no  attack  is  here  made  upon  it.  The  pro- 
priety of  the  stay  is  the  (Kily  question  involved  on  this  motion.  The 
applicati<»i  for  a  vacatur  is  based  on  the  affidavits  of  the  respondent, 
of  the  assistant  corporation  counsel  who  conducted  the  prosecution,  of 
the  cliief  clerk  in  the  corporation  counsel's  office,  and  on  that  of  an 
attorney  who  for  many  years  was  counsel  to  the  fire  department.  The 
respondent's  affidavit  contains  his  version  of  the  relations  between  him- 
self and  the  relator,  and  a  specific  denial  of  all  charges  of  bias  or  prej- 
udice; that  of  the  assistant  corporation  counsel  concerns  itself  with 
the  conduct  of  the  trial,  and  the  statement  that,  in  his  opinion,  the 
respondent  acted  fairly,  and  accorded  the  relator  his  full  rights ;  the 
chief  clerk  makes  affidavit  that  in  45  years'  service  in  the  corporation 
counsers  office,  during  which  period  all  papers  in  certiorari  proceed- 
ings passed  through  his  hands,  he  has  knowledge  of  no  instance  where 
an  order  was  ever  granted  allowing  a  stay  in  a  case  where  a  public 
board  or  officer  removed  a  subordinate.  The  attorney  swears  that, 
as  a  result  of  his  long  experience  as  counsel  to  the  department,  the 
continuance  of  the  stay  would,  in  his  opinion,  work  demoralization 
and  disorganization  in  the  uniformed  force.  The  answering  affidavits 
contain  additional  extracts  from  the  minutes  of  the  trial,  further  char- 
ges of  bias  and  prejudice,  and  averments  in  reply  to  the  attorney's 
afEdavit  negativing  the  assertion  of  demoralization  and  disorganization. 
The  vacatur  is  sought  on  three  grounds:  First,  that  the  court  had 
no  power  to  make  the  stay ;  secondly,  that,  if  such  power  existed,  it 
was  improvidently  exercised;  and,  thirdly,  on  the  merits. 

I  do  not  deem  it  material  to  consider  the  various  affidavits  in  fur- 
ther detail.  It  is  quite  unnecessary  for  the  purposes  of  my  decision, 
which  I  place  on  broad  grounds.  Nor  do  I  wish  my  decision  inter- 
[n*eted  as  in  any  wise  constituting  an  approval  of  the  conduct  of  the 
trial  so  far  as  the  same  is  disclosed  by  the  affidavits  before  me  and  the 
uncontradicted  excerpts  from  the  record.  The  propriety  or  impro- 
priety of  the  conduct  of  the  trial,  the  due  safeguarding  of  the  rights 
of  the  relator,  errors  of  law,  and  questions  of  the  weight  of  evidence, 
within  section  2140  of  the  Code  of  Civil  Procedure,  must  be  left  for 
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the  decision  of  the  appellate  division.  Even  were  the  entire  record  of 
the  trial  before  me,  it  would  not  be  incumbent  upon  me,  nor  even 
proper,  to  review  the  testimony,  even  though  the  reading  satisfied  me 
that  I  should  reach  a  different  conclusion  than  the  officer  whose  deci- 
sion is  in  question.  Tht  method  of  reviewing  his  decision  is  furnished 
by  the  Code.  The  grounds  are  specified  for  which  the  appellate  divi- 
sion may  reverse.  Code,  §  2x40.  Giving  the  broadest  possible  con- 
struction to  the  section  authorizing  a  stay  in  certiorari  proceedings,  I 
am  of  the  opinion  that  it  was  not  the  purpose  of  the  legislature  that 
the  judge  of  whom  the  stay  is  asked  should  in  any  case  grant  it  merely 
because  he  discovers  an  error  of  law,  or  because,  if  a  verdict  had  been 
rendered  thereon  by  a  jury,  it  would  be  set  aside  as  against  the  weight 
of  evidence.  Such  an  intermediate  or  halfway  interference  with  the 
functions  of  the  appellate  tribunal  would  be  as  unwarranted  as  it  is  un- 
contemplated. The  stay  in  '  those  classes  of  cases  where  it  is  proper 
must  have  other  considerations  to  support  it.  I  reject,  therefore,  those 
points  tu*ged  by  the  relator  which  are  based  on  erroneous  rulings, 
errors  of  law,  or  questions  of  the  weight  of  evidence.  Nor  is  there 
any  force  to  the  contention  that  the  respondent  was  not  qualified  to 
act.  The  question  here  is  not  as  to  the  propriety  of  his  acting  under 
all  the  circumstances  of  the  case.  The  question  is,  did  he  have  the 
power?  There  is  no  doubt  that  he  had.  It  is  given  by  statute.  In 
a  similar  case  it  has  the  support  of  authority.  People  v.  Roosevelt. 
23  App.  Div.  S14,  48  N.  Y.  Supp.  537,  affirmed  155  N.  Y.  702,  50  N. 
£.  I 121. 

There  remains,  then,  the  question  of  bias  and  prejudice.  Conceding, 
for  the  sake  of  argument,  that  on  the  application  for  a  stay  the  court 
may  properly  inquire  into  their  existence  for  the  purpose  of  controll- 
ing its  discretion,  and  conceding,  even,  that  the  appellate  division  will 
reverse  on  that  ground,  I  still  cannot  see  how,  at  this  stage,  they  can 
iivail  the  relator.  Bias  and  prejudice  per  se  can  afford  no  ground 
for  a  stay,  just  as  little  as  bias  and  prejudice  per  se  constitute  a  ground 
for  reversal.  It  is  bias  and  prejudice  tainting  or  affecting  the  result. 
Grant  that  the  respondent  showed  animus,  or  even  that  he  preju^ed 
the  guilt  of  the  relator,  if  there  was,  nevertheless,  uncontradicted  evi- 
dence supporting  any  one  of  the  charges,  evidence  of  a  kind  that 
would  satisfy  an  impartial  tribunal,  the  judgment  of  dismissal,  based 
on  that  charge  alone,  would  have  to  stand.  Where  the  question  of 
guilt  is  dependent  on  the  resolution  of  conflicting  questions  of  fact, 
and  clearly  established  animus  or  prejudice  may  have  determined 
or  probably  did  control  which  way  the  conflict  should  be  or  was 
solved,  the  court,  in  the  furtherance  of  justice,  would  be  compelled  to 
set  the  finding  aside.  But  that  question  can  (mly  be  determined  on 
the  whole  record,  and  its  examination  here  would  be  premature.  I 
could  act  only  on  the  papers  before  me,  which  do  not  include  the 
record  of  the  trial.  These  papers  contain  the  decision  or  opinion 
of  the  commissioner,  filed  simultaneously  with  the  order  of  dismissal. 
This  opinion  professes  to  find  the  relator  guilty  on  several  of  the 
charges  on  uncontradicted  testimony, — largely  on  that  given  by  him- 
self. If  the  record  bears  this  out,  the  sentence  must  stand,  however 
biased  the  respondent  may  have  been,  or  however  undignified  or 
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uDjudicial  his  conduct  of  the  trial  may  have  been,  or  however  violative 
of  propriety  or  delicacy  it  may  have  been  to  have  insisted  on  his 
right  to  preside  in  person.  I  must,  therefore,  reject  also  bias  and 
prejudice  as  a  proper  ground  for  a  stay.  Ctmsequently,  nothing 
remains  to  support  it,  unless  a  stay  should  issue  in  tlus  class  of  cases 
as  a  matter  of  course.  So  far  from  this  being  so,  I  am  of  the  opinion, 
irrespective  of  the  merits  of  this  proceeding,  that  after  hearing  had 
in  a  matter  of  disciplinary  naturje,  resulting  in  the  dismissal  of  an 
inferior  by  a  superior  officer,  the  interests  of  the  public  service  re- 
quire that  there  should  be  no  stay,  and  that  the  dismissal  should  be 
effective  until  a  reversal  and  reinstatment  by  the  only  tribunal  ap- 
pointed by  the  law  to  review  the  case.  Perhaps  extraordinary  and 
exceptional  circumstances  may  arise  justifying  a  stay,  but  I  am  at  a 
loss  to  conceive  them. 

I  have  treated  this  case  thus  far  as  if  it  were  on  a  par  with  that 
large  variety  of  cases  that  are  embraced  within  the  provisions  of  sec- 
ti€m  2131,  and  it  is  insisted  on  behalf  of  the  relator  that  that  section 
permits  it  in  this  case,  and  that,  the  discretion  in  its  favor  having  al- 
ready been  exercised  by  a  judge  of  this  court,  there  ought  to  be  no 
interference  with  it.  The  application  for  the  stay,  however,  was  made 
ex  parte ;  the  respondent  hid  no  opportunity  to  present  his  objections 
to  it;  and  it  is  settled  that,  under  these  circumstances,  especially 
where  it  appears,  after  hearing  both  sides,  that  the  stay  was  improvi- 
dently  granted,  it  may  properly  be  vacated  on  motion.  4  Enc.  PI. 
&  Prac  211,  235,  aiid  cases  cited.  So  far  as  section  2131  is  con- 
cerned, a  proper  understanding  will  show,  I  believe,  that  the  right  to  a 
stay  has,  if  anything,  been  limited,  rather  than  extended,  and  that,  con- 
temporaneous with  the  increase  in  the  kind  and  number  of  deter- 
minations reviewable  by  certiorari,  there  has  been  a  restricti<m  in 
the  applicati<Hi  of  the  stay.  It  will  be  observed  that  the  language  of 
the  section  is  negative :  "Except  as  prescribed  in  this  s^tion,  a  writ 
of  certiorari  does  not  stay  the  execution  of  the  determination  to  be 
reviewed,  or  affect  the  power  of  the  body  or  officer,  to  which  or  to 
whom  it  is  addressed.  The  court,  which  grants  the  writ,  may,  in  its 
discretion,  and  upon  such  terms,  as  to  security  or  otherwise,  as  jus- 
tice requires,  direct,  by  a  clause  in  the  writ,  or  by  a  separate  order, 
that  the  execution  of  the  determination  be  stayed,  pending  the  cer- 
tiorari, and  until  the  further  direction  of  the  court.  The  negative 
fcrm  of  this  provision,  that  the  "writ  of  certiorari  does  not  stay  the 
execution  of  the  determination  to  be  reviewed,"  was  adopted  to  limit 
a  right  existing  at  the  common  law.  A  common-law  certiorari  car- 
ried with  it  a  stay  as  a  matter  of  course,  or  rather  it  was  unnecessary 
to  secure  a  separate  stay,  as  that  was  involved  in  the  writ  itself,  which 
literally  removed  the  record  out  of  the  inferior  tribunal,  and  thus  ren- 
dered all  proceedings  on  it  there  impossible  in  theory  of  law  and  er- 
roneous in  practice.  Bac.  Abr.  "Certiorari,"  tit.  G ;  Patchin  v.  Mayor, 
etc.,  13  Wend.  664.  The  record  being  removed,  it  followed  as  a 
necessity  of  logic  that  there  was  nothing  left  below  to  act  upon. 

In  the  aj^ication  of  common-law  principles  to  the  particular  facts 
of  each  case  some  confusion  resulted  in  the  decisions  of  this  state. 
To  remedy  that  confusion  section  2131  was  enacted.   Mr.  Throop^ 
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in  his  anDotation  to  that  section,  says  that  "the  question  whether  a 
certiorari  operates  per  se  as  a  stay  was,  when  the  Code  was  enacted, 
still  surrounded  with  much  obscurity."  And  he  cites  in  support  of 
this  view,  Blanchard  v.  Myers,  9  Tolms.  66;  Ex  parte  Sanders,  4  Cow. 
544;  Patchin  v.  Mayor,  etc.,  13  Wend.  664;  Payfer  v.  Bissell,  3  Hill, 
239;  Conover's  Case,  5  Abb.  Prac  182;  Id.,  25  Barb.  513.  The 
Code  removed  the  obscurity,  and  thus  settled  the  practice  for  this 
state.  It  broke  away  from  the  common-law  principle,  and  declared 
that  the  writ  did  not  act  as  a  stay  except  where  specifically  authorized 
by  the  court.  The  whole  question  was,  therefore,  left  open  to  be 
passed  upon  as  each  class  of  cases  or  as  each  individual  case  of  a 
proper  class  arose.  This  section,  therefore,  so  far  from  being  a  new 
enactment  granting  a  new  right  and  enlarging  the  field  of  the  stay, 
in  effect  limited  it. 

I  have  been  referred  to  no  case,  nor  has  my  own  research  been  able 
to  disclose  one,  where  a  stay  has  issued  in  a  case  like  the  present.  I 
am  not  surprised  at  this  result,  and  it  is  quite  in  harmony  with  my 
own  views.  Irrespective  of  the  merits  of  this  particular  proceeding, 
I  should  deem  it  a  dangerous  principle  and  a  bad  precedent  to  in- 
voke the  extraordinary  remedy  of  a  stay  in  what  is,  in  its  last  analysis, 
simply  a  disciplinary  proceeding,  which  has  resulted  in  the  dismissal 
of  an  inferior  by  a  superior  officer.  The  interests  of  the  public,  the 
efficiency  within  the  department  itself,  the  respect  for  authority  and 
superiority  which  is  the  condition  precedent  to  effective  work,  and, 
especially  in  this  case,  the  harmony  of  relationship  and  the  incUspensa- 
ble  co-operation  that  should  exist  between  the  head  of  the  depart- 
ment and  its  chief,  so  that  the  best  results  may  be  achieved,  all  re- 
quire that  there  shall  at  this  intermediate  stage  be  no  interference 
with  the  course  events  have  taken.  Upon  a  reinstatment  by  the  ap- 
pellate division,  should  that  tribunal  so  decide,  the  relator  will  be  re- 
stored to  duty,  and  receive  the  pay  for  the  time  he  was  ousted.  But 
until  that  decision  I  am  compelled  to  assume  that  the  dismissal  was 
regular,  and  supported  by  evidence.  At  the  same  time  I  wish  again 
to  reiterate  that  my  conclusion  tn  no  wise  involves  the  merits  of  this 
proceeding,  and  is  in  no  sense  intended  to  affirm  the  proceedings  at 
the  trial  of  the  relator.  For  the  reasons  stated,  I  am  of  the  opinion 
that  the  stay  should  be  vacated. 

Stay  vacated. 


•(38  MlBC.  Rep.  406.) 

PIEOPLB  ex  rel.  LEWISOHN  v.  WTATT,  JusOcB. 

SAME  T.  O'BRIEN,  Sheriff,  et  aL 

(Supreme  Court,  Special  Term,  New  York  Ooonty*  December,  1903.) 

L  Gamino— Information— ScFFiniKNCT. 

An  InfonDatlon  by  tbe  district  attorney  alleging  that  In  the  dty  and 
cotmty  of  New  York  on  January  1,  1001,  and  thereafter  continuously 
until  December  1. 1901,  one  C.  did.  at  said  city,  In  premises  described  by 
street  nnmber,  use,  and  allow  to  be  used,  certain  rooms  tor  tbe  purposes 
of  gambling.  Is  suffldent,  nnAec  Code  Or.  Proe.  S  148^  providing  for  the 
punishment  of  sncta  offense,  to  confer  on  a  magistrate  jurisdiction  to  In- 
quire  into  tbe  charge,  and  subpcena  and  examine  witnesses. 
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B.  Gbiuinai.  Law— Examination  as  to  Infotimatior— Kxci^uding  Pdiilic. 

On  examination  bj  a  magistrate  as  to  an  Information  charging  a  cer- 
tain person  wltb  keeping  a  gaming  boose,  tlie  magistrate  ma^  exclude 
the  public. 

8.  8amr — Refusal  to  Answkr  Qdebtiohs. 

Where  a  witness  at  an  Investigation  by  a  magistrate  to  determine 
whether  a  warrant  ahall  Issae  against  one  accused  of  keeping  a  gambling 
house  refuses  to  answer  a  proper  question,  he  Is  guilty  of  a  misdemeanor. 

4  Bamk. 

On  an  Inrestlgatlon  before  a  ma^strate  as  to  an  information  ft>r  gam- 
ing, that  a  question  put  to  a  witness,  If  answered,  might  afford  a  basis 
for  fastening  the  crime  of  gaming  on  the  witness,  is  no  ground  for  re- 
fusing to  answer,  as  the  indemnity  given  by  Pen.  Oode,  {  342,  overcomes 
the  objection  that  the  constitution  prorldes  that  no  person  shall  be  com- 
pelled fn  a  criminal  case  to  be  a  witness  against  himself. 
B.  Sahk— Constitutional  Law. 

On  an  Investigation  before  a  magisti-ate.  under  the  laws  of  the  state 
<tf  New  York,  on  an  information,  a  witness  cannot  claim  any  immunity 
under  the  rule  of  the  federal  court  in  regard  to  the  privilege  of  a  witness, 
as  declared  in  construing  Const  IT.  8.  Amend.  S,  as  the  scope  of  such 
amendment,  which  did  not,  when  It  was  passed,  restrict  the  powers  of 
tlie  states,  was  not  enlarged  by  the  fourtemth  amendment,  providing  that 
no  state  atiall  pass  any  law  abridging  the  prlvUegea  of  citizens. 

Certiorari  by  the  people,  on  the  relation  of  Jesse  Lewisohn,  against 
William  E.  Wyatt,  a  justice,  to  review  the  issuance  of  a  warrant  for 
the  arrest  of  relator;  and  habeas  corpus  by  the  same  relator  against 
William  J.  O'Brien,  as  sheriff,  and  others.   Writs  dismissed. 

Hoadly,  Lauterbach  &  Johnson  (Alfred  Lauterbach,  of  counsel), 
for  relator. 

William  Travis  Jerome,  Dist.  Atty.,  for  respondents. 

SCOTT,  J.  The  relator,  by  writs  q{  certiorari  and  habeas  corpus, 
seeks  to  review  the  action  of  the  respondent  Wyatt,  a  justice  of  the 
special  sessions,  in  issuing  a  warrant  for  his  arrest  upon  an  informa- 
tion charging  him  with  a  misdemeanor,  in  that  he  unlawfully  refused 
to  answer  a  question  put  to  him  upon  a  criminal  proceeding  pending 
before  said  justice.  Tht  questions  raised  upon  the  return  to  the  writs 
have  been  elaborately  argued.  It  was  stated  upon  the  argument, 
both  in  behalf  of  the  district  attorney  and  by  counsel  for  the  relator, 
that  it  was  deemed  that  the  questions  thus  argued  were  of  such  im- 
pCMlanee  that  it  was  desirable  that  the  opinion  of  the  appellate  courts 
should  be  obtained  thereon  as  speedily  as  possible.  I  shall  not,  there- 
fore, attempt  to  discuss  any  of  the  numerous  questions  at  any  con- 
siderable length,  but  shall  content  myself  with  stating  as  briefly  as 
possible  the  conclusions  at  which  I  have  arrived. 

The  proceeding  in  the  course  of  which  the  relator  refused  to  answer 
was  an  investigation  conducted  by  the  respondent  Wyatt,  sitting  as  a 
magistrate,  upon  a  sworn  information  presented  to  him  by  the  dis- 
trict attorney  of  this  county.  In  that  information  the  district  attorney 
^ege^  upon  information  and  belief,  that  in  the  city  of  New  York, 
in  the  county  of  New  York,  on  the  ist  day  of  January,  1901,  and 
thereafter  continuously  until  the  ist  day  of  December,  1902,  one  Rich- 
ard A.  Canfield  did,  at  the  city  of  New  York,  in  the  premises  known 
as  No.  5  East  Forty-Fourth  street,  in  the  borough  of  Manhattan, 
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use  certain  rooms,  and  allow  them  to  be  used,  for  the  purposes  oi 
gambling.  The  relator  insists  at  the  outset  that  this  information  is 
not  sufficient  to  invest  the  magistrate  with  jurisdicti(»i  to  proceed  with 
an  investigation  into  the  truth  of  the  allegations;  resting  this  conten- 
tion upon  People  v.  Hannah,  92  Hun,  476,  37  N.  Y.  Su[^.  703.  The 
information  which  was  condemned  in  that  case  was  quite  different 
from  tliat  in  the  case  at  bar.  Section  145,  Code  Cr.  Proc,  defines 
an  information  as  an  "allegation  made  to  a  magistrate  that  a  person 
has  been  guilty  of  a  designated  crime."  The  defect  found  in  the 
information  in  the  case  cited  by  the  relator  was  that  it  did  not  charge 
any  person,  or  designate  any  crime,  or  state  even  approximately  the 
time  and  place  when  any  crime  was  committed.  The  present  informa- 
tion names  the  person  accused,  designates  the  crime  of  which  he  is 
accused,  and  the  place  where  such  crime  is  said  to  have  been  com- 
mitted, and  the  dates  between  which  the  accused  is  said  to  have  con- 
tinuously committed  the  criminal  act.  The  information  upon  which 
the  respondent  Wyatt  acted  was  sufficient  to  confer  jurisdiction  upon 
him  to  examine  witnesses,  under  section  148,  Code  Cr.  Proc.  Blod- 
gett  v.  Race,  18  Hun,  132;  People  v.  Hicks,  15  Barb.  154. 

It  is  further  objected  'that  the  ma^strate  was  without  authority  to 
exclude  the  public  from  his  inquiry  mto  the  truth  of  the  allegations 
contained  in  the  information.  This  precise  question  was  raised  and  de- 
cided adversely  to  the  relator's  present  contention  in  People  v.  Cornell, 
6  Misc.  Rep.  568,  27  N.  Y.  Supp.  859.  I  see  no  reason  to  question 
either  the  authority  or  the  reasoning  of  this  decision.  The  relator  ar- 
gues with  much  ingenuity  that  a  refusal  to  testify  before  a  committing 
magfistrate  is  not  punishable  by  indictment  under  section  143,  Pen. 
Code.  That  section  provides  that  a  person  who  commits  a  contempt 
of  court  of  any  one  of  several  kinds  is  guilty  of  a  misdemeanor. 
Among  the  acts  specified  by  this  section  as  conten^ts  is  "contumacious 
and  unlawful  refusal  to  be  sworn  as  a  witness,  or  after  being  sw(»n, 
to  answer  any  legal  and  proper  interrogatory."  Subdivision  6,  sec- 
tion 148  of  the  Code  of  Criminal  Procedure,  requires  a  magistrate,  be- 
fore whom  an  information  is  laid,  to  examine  the  witnesses  produced 
by  the  prosecutor,  and  section  608  of  the  same  Code  authorizes  him 
to  issue  subpoenas  for  such  witnesses.  If,  then,  the  information  laid 
before  the  respondent  Wyatt  was  sufficient  to  invest  him  with  jurisdic- 
tion to  inquire  whether  the  crime  alleged  had  really  been  committed, 
he  had  jurisdiction  to  issue  a  subpoena  for  the  relator,  and  to  require 
him  to  be  sworn  as  a  witness,  and  to  answer  such  proper  questions  as 
were  put  to  him ;  and  for  a  refusal  so  to  answer  the  relator  was  guilty 
of  a  misdemeanor.  It  does  not  matter  whether  or  not,  under  section 
609  of  the  Code  of  Criminal  Procedure,  he  might  also  be  proceeded 
against  under  section  856  of  the  Code  of  Civil  Procedure,  for  it  is 
expressly  declared  by  section  680  of  the  Penal  Code  that  a  criminal  act 
is  none  the  less  ptunshable  as  a  crime  because  it  is  also  declared  to  be 
punishable  as  a  contempt  of  court.  It  remains  to  be  considered  wheth- 
er the  relator  was  justified  in  declining  to  answer  the  question  that  was 
put  to  him.  As  has  been  said,,  the  information,  in  effect,  charges  one 
Canfield  wkh  keeping  a  gambling  house  at  No.  5  East  Forty-Fourth 
street.  The  relator,  having  testified  that  he  knew  Canfield,  was  asked. 


Digiitzed  by 


Google 


Sup.  Ct.) 


PEOPLE  V.  WTATT. 


201 


and  refused  to  answer,  the  question  whether  he  had  ever  been  in  the 
premises  said  to  have  been  occupied  as  a  gambling  house.  His  refusal 
to  answer  was  distinctly  placed  upon  the  ground  that  to  answer  the 

2uestion  might  tend  to  cruninate  him.  The  provisions  of  the  Penal 
lode  respecting  gambling  are  very  stringent,  and  make  it  a  crime, 
under  certain  circumstances,  for  any  person  to  participate  in  a  gambling 
game.  It  was  assumed  on  the  argument,  and  may  be  accepted  as  true 
for  the  purposes  of  this  decision,  that,  while  to  answer  the  question 
would  not  of  itself  require  the  relator  to  confess  to  a  crime,  yet  his 
answer  might  afford  the  prosecutor  some  facilities  for  fastening  the 
crime  of  gambling  upon  mm;  supplying,  perhaps,  the  necessary  link 
in  the  chain  of  evidence  required  to  convict  him.  The  provision  of  law 
under  which  the  relator  undertakes  to  defend  his  refusal  to  testify  is 
found  in  section  6  of  article  i  of  the  constitution  of  this  state,  which 
provides  that  no  person  "shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself."  There  are  certain  crimes,  of  which  gam- 
bling is  one,  which  are  usually  committed  under  such  safeguards  of 
secrecy  and  precaution  that  it  is  difficult  for  a  prosecuting  officer  to 
obtain  evidence  concerning  them  unless  he  can  compel  those  who  have 
participated  in  the  offense  to  testify  thereto.  To  meet  this  difficulty, 
section  342  of  the  Penal  Code  provides  that  "no  person  shall  be  ex- 
cused from  giving  testimony  upon  any  investigation  or  proceeding  for 
a  violation  of  this  chapter  [relating  to  gambling],  upon  the  groimd 
that  such  testimony  would  tend  to  convict  him  of  a  crime;  btrt  such 
testimony  cannot  be  received  against  him  upon  any  criminal  investiga- 
tion or  proceeding."  It  is  urged  that  the  immimity  offered  by  the 
statute  is  only  partial ;  that,  though  the  witness'  own  testimony  cannot 
afterward  be  used  against  him,  he  may  nevertheless  be  compelled  to 
disclose  matter  which  will  lead  to  his  prosecution,  or  to  reveal  the 
existence  of  evidence,  other  than  his  own  testimony, 'which  may  secure 
his  conviction.  This  objection  was  raised,  and  directly  passed  upon 
by  the  court  of  appeals  of  this  state,  in  People  ex  rel.  Hackley  v.  Kelly, 
24  N.  Y.  74,  and  was  overruled.  In  that  case  the  same  constitutional 
provision  was  invoked  by  the  relator,  and  he  was  met  by  a  similar- 
statute  of  indemnity.  In  an  opinion  by  Judge  Denio,  concurred  in  by 
all  the  members  of  the  court,  it  was  said : 

"It  Is,  DO  doubt,  true  that  a  precise  account  oC  the  circo instances  of  a  given 
crime  would  afford  a  prosecutor  some  fadlltleB  for  fastening  tbe  guilt  upon 
the  actual  ofTender,  thougb  be  were  not  permitted  to  prove  such  account  upon 
the  trial.  The  possesion  of  tbe  circumstances  might  point  out  to  him  sources 
of  evidence  which  he  would  otherwise  be  Ignorant  of,  and  In  this  way  the 
witness  might  be  pr^ndlced.  But  neither  tbe  law  nor  the  Gonatltatton  Is  bo 
■eduloui  to  screen  tbe  guilty  as  the  argnment  aupposefl.  If  a  man  cannot 
give  evidence  upon  tbe  trial  of  another  person  without  disclosing  circum- 
stances which  will  mahe  his  own  gnllt  apparent,  or  at  least  capable  of  proof, 
though  fats  account  of  the  tramactionB  should  never  be  used  as  evidence.  It 
Is  the  mlsfivtinie  <tf  lils  condition,  sod  not  any  want  of  humanity  tn  the  law." 

This  case  was  cited  and  accepted  as  a  true  exposition  of  the  law  as 
late  as  1887,  in  People  v.  Sharp,  107  N.  Y.  427,  14  N.  E.  319,  i  Am. 
St  Rep.  851.  It  stands,  therefore,  as  the  law  of  this  state,  as  de- 
cbred  by  its  highest  a^^Uate  tribunal,  that  such  indemnity  as  is  ex- 
tended to  a  witness  by  section  342  of  the  Penal  Code  meets  and  orer- 
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ccmes  the  privilege  or  protection  afforded  him  by  the  constitution. 
I  am  not  unmindful  of  the  fact  that  in  a  later  case  (Feoide  v.  Forbes, 
143  N.  Y.  219, 38  N.  E.  303)  there  are  expressions  in  the  opinion  which 
seem  to  indicate  that  the  couxt  was  disposed  to  accept  the  broader 
rule  now  established  in  the  federal  courts,  but  there  was  no  question  in 
that  case  of  any  statute  of  indemnity,  and  therefore  the  question  rais- 
ed in  this  proceeding  was  not  presented.  I  therefore  find  myself  con- 
strained to  follow  the  rule,  still  unreversed  and  unmodified,  which  was 
declared  by  the  court  of  appeals  in  the  Hackley  Case,  supra. 

It  was  conceded  upon  the  argument,  and  cannot  be  doubted,  that 
the  rule  in  the  federal  courts  is  much  more  liberal  to  a  witness.  The 
phraseology  of  the  federal  constitution  is  the  same  as  that  of  the  con- 
stitution of  this  state.  Respecting  that  provision,  the  supreme  court 
of  the  United  States  has  hdd  that  no  statute  defeats  the  privilege  to  a 
witness  of  refusing  to  testify,  unless  it  affords  absolute  immunity 
against  future  prosecution  for  the  offense  to  which  the  question  re- 
lates. Counselman  v.  Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  195,  35 
L.  Ed.  mo.  The  reasoning  by  which  the  court  arrives  at  this  conclu- 
sion is  very  persuasive,  but  as  it  is  in  direct  conflict  with  the  law  of  this 
state,  as  decUred  by  the  court  of  appeals,  it  is  not  controllii^  upon  this 
court,  unless  the  relator  is  entitled  to  take  refuge  behind  the  federal 
constitution  as  well  as  our  own.  The  claim  exempting  a  witness  from 
furnishing  evidence  against  himself  is  to  be  found  in  the  fifth  amend- 
ment to  the  federal  constitution.  It  is  quite  well  settled  that  the  first 
10  amendments  to  the  constitution  contained  no  restrictions  upon  the 
powers  of  the  state,  but  were  intended  to  operate  solely  on  the  federal 
government.  Brown  v.  New  Jersey,  175  U.  S.  174,  20  Sup.  Ct.  77, 
44  L.  Ed.  119.  The  relator,  therefore,  can  claim  no  immunity  under 
the  federal  constitution,  unless  the  fifth  amendment  has  been  so  ex- 
tended in  the  scope  of  its  operation  as  to  cover  the  case  of  a  witness 
called  to  answer  before  a  state  magistrate  pursuing  an  inquiry  under 
a  state  law.  It  is  contended  that  such  has  been  the  effect  of  the  four- 
teenth amendment  to  the  federal  constitution,  which  provides  that  "no 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  nor  shall  any  state 
deprive  any  person  of  life,  liberty  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  law."  It  is  urged  by  the  relator,  as  it  has  frequently  been 
urged  by  others,  tluit  this  amendment  has  operated  to  reiKler  the  pro- 
visions of  the  first  10  amendments  applicable  to  the  several  states, 
because  these  latter  confer  certain  jwivileges  and  immunities  upon  cit- 
izens of  the  United  States,  which  by  the  fourteenth  amendment  the 
states  are  prohibited  from  abridging.  This  contention  has  frequently 
been  made  before  the  supreme  court  of  the  United  States,  but  has 
never  met  with  the  assent  of  that  court.  On  the  contrary,  the  gen- 
eral trend  of  the  decisions  of  the  court  is  rather  to  negative  any  such 
proposition.  Hurtado  v.  California,  110  U.  S.  516,  4  Sup.  Ct.  in, 
28  L.  Ed.  232;  Maxwell  v.  Dow,  176  U.  S.  581,  20  Sup.  Ct.  448,  494, 
44  h.  Ed.  597;  Missouri  v.  Lewis,  loi  U.  S.  31,  25  L.  Ed.  989;  In  re 
Kemmler,  136  U.  S.  448,  lo  Sup.  Ct.  930,  34  L.  Ed.  519. 

My  conclusions,  therefore,  are  that  the  information  laid  before  the 


Digiitzed  by 


Google 


Oty  a.) 


lAUBIA  y.  OAFOBZANOa 


203 


respondent  Wyatt  was  sufficient  to  invest  him  with  jurisdiction  to 
inquire  into  the  truth  of  its  allegation;  that,  having  acquired  juris- 
diction, he  had  power  to  exclude  the  public  from  the  inquiry,  to 
supoena  the  relator,  and  require  him  to  be  sworn  and  to  testify;  that 
while  the  question  put  to  the  relator,  and  which  he  refused  to  answer,- 
might  tend  to  criminate  him,  within  the  meaning  of  the  constitution, 
but  for  section  342  of  the  Penal  Code,  yet  that  section  furnished  him 
all  the  immunity  which  the  constitution  requires;  that  the  question 
was  therefore  one  which  should  have  been  answered,  and  that  re- 
lator's refusal  to  answer  was  contumacious  and  unlawful,  and  such  as 
is  declared  by  section  143  of  the  Penal  Code  to  be  a  misdemeanor; 
and,  finally,  that  the  relator  cannot  excuse  his  refusal  to  answer  by 
,  invoking  the  fifth  amendment  to  the  federal  constitution.  The  result 
is  that  the  writs  must  be  dismissed,  and  the  relator  remanded. 
Writs  dismissed  and  relator  remanded. 


139  Misc.  Bep.  441.) 

LAUBUl  t.  GAPOBIANOO. 

laitj  Oontt  9t  New         Trial  Term.  Decoober,  1902.) 

1.  Buuf  ART  Phooikdikss — OoerB. 

Wbere  a  landlord  Bncceeds  In  a  snmrnary  proceedlo;.  not  Invfrtvliv  a 

forcible  entry  and  detainer,  under  Code  Glv.  Proc.  S  ^SO.  providing  tuat 
costs  In  a  summary  proceeding,  when  allowed,  mnat  be  at  the  rate  al- 
lowed In  an  action  In  a  JUBtice  court,  and  section  3076,  BQt>d.  2,  limiting 
costs  In  justice  courts  to  ¥10,  be  Is  entitled  to  $10  costs,  and  no  more, 
and  Is  not  entitled  to  an  extra  allowance  under  Code  Qt.  Proc.  |  3368; 
that  section  being  limited  In  Its  application  to  actions,  and  not  appljrlng 
to  special  proceedings. 
%,  Bamb. 

Code  Civ.  Proc.  i  8240,  providing  that  costs  In  special  proceedings  In 
a  court  of  record,  when  not  specially  regulated,  may  be  awarded  to  any 
party,  In  tbe  discretion  of  the  court,  does  not  apply  to  costs  In  summary 
proceedings;  ttaey  being  specially  regulated  by  Oode  Clv.  Proc.  {  22S0. 

Action  by  Pasquale  Lauria  against  Frank  Capobianco.  Judgment 
for  defendant.  Application  for  award  of  costs,  and  an  extra  allowance 
on  settlement  of  final  order.  Denied. 

Alexander  Finelite,  for  applicant. 

Merrill  &  Rogers  (Alfred  H.  Holbrook,  of  counsel)^  opposed. 

SEABURY,  J.  This  is  an  application  for  an  award  of  costs,  add 
an  extra  allowance  in  a  summary  proceeding^  to  recover  the  possession 

leased  premises.  The  proceeding  was  tried  before  me  with  a  jury, 
and  resulted  in  a  verdict  in  favor  of  the  tenant.  The  contentitm  of 
the  tenant  is  that  he  is  entitled,  in  the  discretion  of  the  justice  presiding 
at  the  trial,  to  the  same  costs  as  those  allowed  in  an  action  in  this 
court  under  section  3240  of  the  Code  of  Civil  Procedure.  The  ques- 
tions litigated  upon  the  trial  were  of  such  a  character  that,  if  the  matter 
were  discretionary  with  me,  I  should  award  the  amount  of  costs  asked 
for  by  the  tenant.  I  can  find  no  warrant  in  the  statute  lor  such  an 
award  of  costs.  A  party  seeking  an  award  of  costs  must  be  able  to 
point  to  some  statute  authorizing  the  award,  as  the  whole  subject  is 
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entirely  regulated  and  controlled  by  statute.  In  Levene  v.  Hahner,  62 
App.  Div.  195,  70  N.  Y.  Supp.  913,  the  court  said,  "Costs  are  regulated 
by  statute,  and  therein  must  be  found  the  answer  to  the  question,  when 
raised,  as  to  what  costs  and  in  whose  favor  the  same  are  taxable." 
After  a  careful  examination  of  the  statutes,  the  only  provision  which  I 
have  been  able  to  find  authorizing  an  award  of  costs  in  proceeding 
of  this  character  is  section  2250  of  the  Code  of  Civil  Procedure.  This 
section  provides  that  "costs,  when  allowed,  and  the  fees  of  officers, 
except  where  a  fee  is  specially  given  in  chapter  twenty-one  of  this  act, 
must  be  at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court,  and 
are  limited  in  like  manner";  the  only  exception  to  this  rule  being  when 
the  application  is  founded  upon  allegations  of  forcible  entry  or  forcible 
holding  out,  which  has  no  application  to  the  present  case. 

The  argument  of  counsel  for  the  tenant  that,  because  this  is  a  special 
proceeding  in  a  court  of  record,  the  full  costs  of  an  action  may  be 
awarded,  is  imtenable.  Section  3240  of  the  Code  of  Civil  Procedure, 
upcm  which  counsel  bases  this  contention,  provides  that  "costs  in  a 
special  proceeding  instituted  in  a  court  of  record,  or  upon  an  appeal 
in  a  special  proceeding,  taken  to  a  court  of  record,  where  the  costs 
thereof  are  not  specially  regulated  in  this  act,  may  be  awarded  to  any 
party,  in  the  discretion  of  the  court,  at  the  rate  allowed  for  similar 
services,  in  an  action  brought  in  the  same  court,  or  an  appeal  from  a 
judgment  taken  to  the  same  court,  and  in  like  manner."  This  section 
does  not  apply  to  all  special  proceedings  instituted  in  a  court  of  record, 
but  only  to  those  special  proceedings  "where  the  costs  thereof  are 
not  specially  regulated  in  this  act."  The  costs  taxable  in  summary 
proceedings  arc  "specially  regulated"  by  section  2250  of  the  Code  of 
Civil  Procedure,  wherein  they  are  expressly  limited  to  those  allowed  in 
a  justice's  court,  except  in  cases  of  forcible  entry  and  forcible  holding 
out.  The  costs  of  the  prevailing  party  in  proceedings  of  this  character 
in  a  justice's  court  are  limited  to  $10.    Code  Civ.  Proc.  §  3076,  subd.  2. 

Counsel  for  the  tenant  also  contends  that  the  court  may  award  an 
extra  allowance  under  section  3253  of  the  Code  of  Civil  Procedure. 
This  section,  however,  is  limited  in  its  application  to  actions,  and  does 
not  apply  to  special  proceedings,  even  where  the  proceeding  is  regu- 
larly tried  before  a  jury,  and  is  analogous  in  its  purpose  and  scope  to 
an  action.  Railroad  Co.  v.  Davis,  55  N.  Y.  145 ;  In  re  Holden,  126 
N.  Y.  589,  27  N.  E.  1063.  I  conclude,  therefore,  that  the  tenant  is 
entitled  only  to  an  award  of  $10  costs,  and  the  application  for  an  extra 
allowance  is  denied. 

Application  denied. 


(SO  MlBC.  Bep.  484.) 

Appeal  of  WHEELSB  et  aL 

(Delaware  Ooonty  Oonrt   December,  1902.) 

L  SswBR  Improtbhbnt—Assbsbmbnt— Front-Foot  Rule. 

Laws  1897,  c.  414,  art  10,  I  268,  provldea  for  an  apportknmeDt  of  the 
ezpenae  of  constnictlDg  a  village  sewer,  and  tliat,  If  Bncb  expense  Is  to 
be  assessed  on  the  lands  ben^ted,  the  sewer  commlSBtonerB  shall  ive- 
pare  a  plan  of  the  area  to  be  taxed,  and  that  the  apense  shall  be  ap- 
portioned within  such  area  In  proportion  to  the  benefits  received.  He^ 
that  ttie  Tlllas«  sewer  commlsalmm  cannot  lawfully  adopt  the  finmv 
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foot  rule  of  tssessmoit  where  It  resolts  Id  ■ssenments  not  In  ivoportlon 
to  the  benefits  received  u  required  by  the  itatnts. 
%  Same. 

In  assessing  for  the  expense  of  constructing  sewers  nnder  I<aws  1897, 
c  414,  art  10,  S  268,  In  a  Tillage,  the  commissioner  shonld  consider  the 
question  whether  the  jwoper^  to  be  asaessed  vacant  or  Improved,  and 
t^e  ezt«it  and  valne  ot  any  Improrementa. 

In  the  matter  of  the  appeals  of  R.  B.  Wheeler  and  Lucy  P.  Hatha- 
way from  the  apportionment  of  a  sewer  assessment  for  Liberty  and 
Pleasant  streets  in  Sidney,  N.  Y.    Order  of  commissioners  reversed. 

Tho  ai^ortlonment  to  pay  the  eq}enBe  oC  conatmctliiK  snch  sewers  was 
made  nnder  section  268  of  article  10  of  chapter  414  of  the  Laws  of  1897, 
whl<^  Is  as  follows:  "If  the  whole  or  any  part  of  the  expense  of  constructing 
a  sewer  is  to  be  assessed  upon  the  lands  benefited,  the  board  of  sewer  com- 
missioners shall  prepare  and  file  In  the  oCBce  of  the  village  clerk  a  map  and 
plan  of  the  proposed  area  of  local  assessment  Such  expense  shall  thereupon 
be  appOTtloned  npon  the  lands  within  such  area  In  proportion,  as  nearly  as 
may  be,  to  the  benefit  which  each  lot  or  parcel  will  derive  therefrom,  and 
the  ratio  of  snch  benefit  shall  be  established."  It  Is  alleged  in  the  affidavit 
of  R.  B.  Wheeler,  submitted  npon  the  argument  "that  no  map  was  made 
of  aald  area  of  local  assessment  "and  filed  wlUi  the  village  clerk  prior  to  the 
construction  of  the  seirer."  This  omission,  however.  Is  not  assigned  as  a 
ground  of  appeal  In  the  notice  filed  with  the  clerk.  The  cost  and  expense 
of  constructing  the  sewer  was  In  part  apportioned  and  assessed  npon  the 
property  owners  according  to  the  foot-frontage  rule.  The  R.  B.  Wheeler  lot 
is  sltnated  on  the  corner  of  Liberty  and  Pleasant  streets,  and  the  frontage 
on  both  streets  was  made  the  basis  of  the  apportionment  by  the  commis- 
sioners for  the  cost  of  constructing  the  sewer  on  such  streets;  the  lot  being 
86  feet  front  on  Libert}-  street  and  141  feet  on  Pleasant  street.  The  Lucy 
P.  Hathaway  lot  is  situated  on  the  comer  of  Pleasant  and  Avery  streets, 
and  the  frontage  on  Pleasant  street  was  made  the  hasla  of  the  apportionment; 
the  lot  being  66  feet  front  on  Avery  street  and  123  feet  on  Pleasant  street. 
In  1809  a  sewer  was  constructed  in  front  of  the  lot  on  Avery  street,  and 
connection  made  with  the  sewer  on  that  street.  Many  of  the  lots  on  Liberty 
and  Pleasant  streets  are  66  feet  front  Others  range  from  94  to  160.  The  lots 
also  vary  in  depth,  and  some  are  very  irregular  in  shape.  One  lot  on  Pleas- 
ant street  is  omitted  from  the  apportionment;  being  the  rear  of  lot  No.  28, 
with  no  frontage  on  the  street  except  a  right  of  way  to  the  street;  no  right 
to  sewer  to  the  street  being  conveyed.  The  Isaac  W^eaver  lot  adjoining  the 
\Vheeler  lot  is  assessed  by  the  town  asseseors  at  f  72S.  The  Wheeler  lot  Is 
assessed  at  9660.  The  H.  H.  Walton  lot  (No.  17  on  Liberty  street)  Is  assessed 
at  $850.  The  Bdiool  property,  comer  of  liberty  and  Fleuant  streets,  Is 
nloed  at  |40,000t  with  a  building  to  aectnnmodate  600  children. 

Andrew  G.  Washbon,  for  appellant  R.  B.  Wheeler. 
Wm.  Thoip,  for  appellant  Lucy  P.  Hathawa;^. 
Chos.  H.  Seeley,  for  respondent  sewer  commissioners. 

GRANT,  J.  The  sewer  commissioners  apportioned  the  cost  of  con- 
structing- the  sewer  on  Liberty  and  Pleasant  streets  according  to 
the  foot-front  rule,  upon  the  theory  that  in  their  opinion  the  foot- 
front  rule  was  the  most  equitable  and  just ;  and,  in  so  doing,  they  no 
doubt  believed  such  basis  to  be  fair  and  equitable.  The  appellants 
claim  that  as  the  property  upon  the  streets  sewered  varied  greatly 
in  area  and  value,  and  also  as  to  the  benefits  derived,  the  application 
of  the  foot-front  rule  is  not  a  compliance  with  the  statute  under  which 
the  apportionment  is  made,  and  is  not  an  apportionment  according 

t  2.  See  Municipal  Corporations,  vol.  36,  Cent  Dig.  S  IIU. 
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to  the  benefits  derived  therefrom.  The  statute  under  which  the  ap- 
portionment is  made  provides: 

"Such  expense  Bball  thereupon  be  apportioned  upon  the  landa  within  such 
area  In  proportion  as  nearly  as  may  be  to  the  benefit  whldi  each  lot  or  parcel 
will  derive  therefrom,  and  tbe  ratio  of  anCb  benefit  shall  be  eataUlshed.'* 
Laws  1S97,  c.  414.  ff  268. 

The  legislature  having  the  power  to  direct  the  method  to  be  pur- 
sued in  apportioning  the  expense  of  constructing^  a  sewer,  and  having 
adopted  the  benefit  rule  in  the  general  village  laws  respecting  the 
ai^rdonment  of  the  cost  of  constructing  sewers,  such  method  can- 
not be  departed  from. 

It  does  not  follow  that  the  foot-front  rule  is  necessarily  erroneous. 
It  may  be  the  most  just  and  equitable  of  any  rule  that  can  be  adopted, 
and  it  may  also  be  according  to  the  benefits  derived  therefrom. 
O'Reilley  v.  City  of  Kingston,  114  N.  Y.  439,  21  N.  E.  1004.  On 
the  other  hand,  it  may  not  be  according  to  the  benefits  to  the  prop- 
erty; depending  entirely  upon  the  conditions  existing  in  each  partic- 
ular case.  Where  the  lots  on  any  street  sewered  are  of  uniform  size 
and  value,  and  all  similarly  improved  or  unimiH*oved,  as  the  case  may 
be,  the  application  of  the  foot-front  rule  would  undoubtedly  be  a 
compliance  with  the  statute.  Where,  however,  the  property  affected 
varies  greatly  in  area  and  value,  the  application  of  the  foot-front  rule 
is  not  a  compliance  with  the  provisions  of  the  statute  requiring  the 
cost  to  be  "in  proportion,  as  nearly  as  may  be,  to  the  benefit  which 
each  lot  or  "parcel  will  derive  therefrom."  It  cannot  be  seriously 
contended  that  the  Wheeler  lot,  with  a  total  frontage  on  Liberty  and 
Pleasant  streets  of  207  feet,  valued  at  $725  by  the  town  assessors, 
and  taxed  by  the  commissioners  for  benefits  at  $54.63,  is  benefited 
more  than  the  school  property,  with  a  frontage  on  Liberty  street  of 
160  feet,  valued  at  $40,000,  with  a  daily  attendance  of  about  500  chil- 
dren, and  taxed  by  the  commissioners  for  benefits  at  $53.95.  The 
school  property  has  an  area  of  2}^  times  that  of  the  Wheeler  lot, 
as  appears  from  the  map  submitted.  What  is  true  of  the  school 
property  is  also  true,  to  a  certain  extent,  of  the  other  parcels  of 
property  on  said  streets  with  a  greater  area  and  value  than  the  Wheel- 
er lot.  "In  assessing  the  expenses  of  street  improvements  upon  the 
property  benefited,  the  general  rule  is  to  consider  the  effect  of  the  im- 
provement upon  the  market  value  of  the  property,  and  to  make  the 
assessment  in  view  of  that  fact,  without  regard  to  the  present  use,  or 
the  purpose  of  the  owner  in  relation  to  future  enjoyment."  In  re 
Klock,  30  App.  Div.  24,  51  N.  Y.  Supp.  897;  People  v.  Mayor,  etc., 
of  City  of  Syracuse,  63  N.  Y.  291.  "That  makes  it  necessary  that 
the  assessors  should  take  into  consideration  the  value  of  tJie  prop- 
erty, and  it  necessarily  follows  that  they  must  take  into  consideration 
the  question  whether  the  property  is  vacant  or  improved,  and,  if 
improved,  the  extent  and  value  <^  such  improvement"  Id.  The 
Case  of  Klock  seems  to  be  more  nearly  in  point  than  any  case  to 
which  the  attention  of  the  court  has  been  called.  The  case  arose 
in  this  district  upon  an  appeal  from  apportionment,  and  is  a  very 
lucid  exposition  of  the  law  in  cases  under  this  statute.  None  of  the 
cases  to  which  the  attention  of  the  court  has  been  called,  apparently 
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approving  the  foot-front  method  of  apportioning  the  expense  of  pub- 
lic improvements,  are  cases  of  appeal  froiyi  an  assessment  by  the 
commissioners.  On  the  contrary,  they  are  all  cases  in  which  the 
question  came  up  in  a  collateral  proceeding,  under  special  statutes,  or 
in  actions  to  remove  a  cloud  upon  the  title.  All  of  the  cases  apparent- 
ly approving  the  foot-front  method  of  apportioning  the  expense  of 
public  improvements  are  very  carefully  and  exhaustively  reviewed  in 
Re  Klock,  and  the  discussion  of  that  case  by  Judge  Herrick  leads  to 
the  irresistible  conclusion  that  the  statute  under  consideration  requires 
the  expense  of  constructing  a  sewer  to  be  apportioned  according  to 
the  benefit  to  be  derived  therefrom,  and  that  such  ratio  cannot  be 
established  without  taking  into  account  the  benefits,  as  well  as  the 
frontage  and  the  value  oi  the  property  to  be  assessed.  The  value 
of  the  property  alone  would  not  be  a  proper  basis  for  apportioning 
the  cost  of  public  improvements  like  a  sewer.  The  benefit  to  the 
property  must  also  be  considered.  In  the  case  of  the  Hathaway  lot, 
the  fact  that  a  sewer  had  previously  been  constructed  on  Avery  street, 
and  sewer  connection  made  on  that  street,  should  be  taken  into 
consideration  by  the  commissioners  in  determining  what  benefit,  if 
any,  the  line  of  sewers  on  Pleasant  street  would  be  to  the  property. 
I  am  therefore  of  the  opinion  that  the  sewer  commissioners  adopted 
an  erroneous  rule  in  apportioning  the  expense  of  the  sewer  on  Lib- 
erty and  Pleasant  streets,  and  the  order  of  the  sewer  commissioners 
should  be  reversed,  and  three  disinterested  freeholders  of  the  village 
should  be  appointed  commissioners  to  make  a  new  apportionment. 
Order  of  sewer  commissioners  reversed. 


(39  Misc.  Rep. 

JACQUEMIN  T.  FINNEOAN. 

(Oneida  County  Court.   June,  190Z.) 

1.  Btrkbts— Fatino  Hatbriai/— OwNEnsifir. 

At  tiie  time  the  street  in  front  of  ptBlntUrs  lot  wrb  paved,  he  paid  an 
■flsessment  therefor.  Twenty  years  thereafter  the  ci^  duly  contracCed 
for  asphalt  pavement  In  the  street  and  removal  of  tiie  old  pavement. 
The  contractor  removed  the  old  pavement  piling  the  stcnie  In  the  street 
PlalntlflF  removed  the  curbstones  that  had  been  laid  in  front  of  his  prop- 
erty onto  his  lot  and  the  contractor  took  them  back  to  use  In  the  street 
Plaintiff  then  sued  for  conversion.  Held  that  as  against  the  city,  plaintiff 
had  no  title  to  the  stones,  tither  by  reason  of  having  paid  the  assess- 
ment or  because  they  were  laid  In  front  of  his  lot 

t.  Dbbds  —Boundaries— Strbet — Ownership. 

A  deed  to  a  tract  of  land,  "commencing  at  a  point  on  the  northerly  side 
of  Bleecker  street  •  •  •  and  running  thence  at  right  angles  with  the 
street  northerly  120  feet;  •  •  ♦  thence  at  right  angles  40  feet; 
•  *  •  thence  southerly  to  the  northerly  side  of  Bleecker  street;  thence 
westerly  tiUmg  the  northerly  side  of  Bleecker  street  to  the  place  of 
b^Innlng;  said  lot  being  40  feet  front  and  rear,  and  120  feet  deep," — 
did  not  convey  any  part  of  the  street 

Appeal  from  justice  court. 

Action  by  John  E.  Jacquemin  against  John  C.  Pinnegan  for  ap- 
propriating certain  curbing  belonging  to  plaintiflf.  From  a  judgment 
in  hvor  of  defendant,  plaintiff  appeals.  Affirmed. 
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P.  H.  FitzgM'ald,  (or  appellant. 
G.  C.  Morehouse,  for  respondent. 

SMITH,  J.  On  February  i6,  i88i,  the  plaintiff,  by  a  conveyance  to 
him,  became  the  owner  of  a  lot  on  the  north  side  of  Bleecker  street,  in 

the  city  of  Utica,  in  his  deed  bounded  as  follows : 

"Commencing  at  a  point  on  the  northerly  side  of  Bleecker  street,  t«i  feet 
west  of  the  east  line  of  lot  No.  22  In  block  19,  as  the  same  Is  designated  on 
a  map  made  by  Charles  C.  Broadhead,  surveyor,  In  the  year  1810,  for  the 
representative  of  Butger  Bleecker,  deceased,  which  map  ts  on  file  In  the  clerk's 
office  of  said  county,  and  running  thence  at  right  angles  with  Bleecker  street 
northerly  120  feet  to  the  southerly  line  of  said  lot  22;  thence  at  right  angles 
with  said  last-mentioned  line  40  feet  to  the  northwesterly  eomw  of  a  lot  <rf 
land  sold  by  Horatio  Seymour  to  Cwndlus  Desmond;  thence  sontberly  along 
■aid  Desmond's  westerly  line  to  the  northerly  side  of  Bleecker  street;  thence 
westerly  along  the  northerly  side  of  Bleecker  street  to  the  place  of  beginning; 
said  lot  being  forty  feet  front  and  rear,  and  120  feet  deep." 

This  lot  is  numbered  "667  Bleecker  street."  The  plaintiff  was  in 
possession  of  these  premises  on  July  9,  1902,  and  from  the  evidence  it 
appears  that  he  had  been  in  such  possession  since  the  date  of  the  deed 
to  him.  In  1882  Fowler  &  Baxter  paved  the  street  under  a  contract 
with  the  city  of  Utica.  The  plaintiff  had  no  contract  with  any  one  for 
that  paving,  and  he  paid  no  contractor  for  such  paving,  but  he  paid  an 
assessment  made  by  the  city  therefor  in  proportion  to  his  frontage  on 
the  street.  The  plaintiff  claims  he  paid  for  such  paving,  but  testified 
that  he  means  he  paid  an  assessment  for  the  pavement,  gutters,  and 
curbing  made  in  18S2.  The  street  is  now  being  repaved  under  a  con- 
tract made  by  the  city  with  the  Barber  Asphalt  Company.  On  the 
argument  the  parties  stipulated  that  the  determination  to  pave  the 
street  in  question  in  front  of  the  plaintiff's  premises  was  duly  published 
in  two  official  newspapers,  as  required  by  the  city  charter;  also  that 
the  common  coundl  duly  advertised  for  bids  to  pave  the  street  in  front 
of  the  plaintiff's  premises  in  two  official  papers,  as  required  by  the 
charter.  The  parties  also  stipulated  to  waive  the  question  of  title  to 
real  estate  being  in  dispute.  The  proceedings  under  which  the  contract 
to  repave  the  street  was  let,  and  the  paving  is  being  done,  seem  to  be 
in  accordance  with  the  city  charter.  The  specifications  under  which 
the  work  is  being  done  require  the  contractors  to  remove  the  curbing 
stones  in  question  in  order  to  lay  the  proper  foundation,  and  properly 
do  the  paving  they  have  contracted  to  do.  The  defendant  was  in  the 
employ  of  the  contractors,  and  under  the  order  of  the  city  engineer  the 
contractors  had  caused  the  curbing  in  question  in  front  of  the  plaintiff's 
premises  to  be  taken  up.  It  was  piled  up  in  the  street  preparatory  to 
doing  the  paving  under  their  contract.  The  plaintiff  caused  the  curb- 
ing stones  thus  taken  up  and  piled  in  the  street  to  be  conveyed  onto 
his  lot.  The  defendant  on  July  9,  1902,  caused  them  to  be  removed 
from  the  plaintiff's  lot,  contrar>r  to  the  objections  of  the  plaintiff's  wife, 
acting  as  his  agent.  This  action  was  then  brought.  The  stones  in 
question  had  been  used  as  curbing  in  the  street  ever  since  the  street 
was  paved  in  1882. 

Various  errors  w<re  committed  by  the  justice  in  receiving  and  ex- 
cluding evidence,  but,  from  the  conclusion  I  have  reached,  I  do  not 
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deem  it  necessary  to  ccmsider  such  errors.  I  have  reached  the  con- 
clusion that  this  action  cannot  be  maintained,  for  two  reas(HU ; 

I .  The  plaintiff  was  never  the  owner  of  the  stones  in  question.  He 
did  not  put  them  in  the  street.  The  city  of  Utica  did.  What  the 
plaintiff  paid  was  by  way  of  tax,  presumably  levied  in  pursuance  to 
law,  to  pay,  with  others,  for  the  improvements  to  the  street.  Such 
improvements  were  made  for  the  use  and  benefit  of  the  public,  includ- 
ing the  plaintiff,  and  under  the  law  the  plaintiff,  as  an  adjacent  prop- 
erty owner,  was  obliged  to  bear  such  part  of  the  burden  as  the  law  im- 
posed ;  but  that  did  not  give  him  the  title  to  any  part  of  the  improve- 
ment made.  If  a  town  should  find  it  necessary,  as  often  is  the  case, 
to  build  a  bridge  or  culvert  in  the  highway  or  street,  and  such  bridge 
or  culvert  is  built  pursuant  to  law,  the  taxpayers  paying  therefor,  would 
the  taxpayers  thereby  become  the  owners  of  the  bridge  or  culvert? 
Clearly  not.  The  street  in  question  is  under  the  control  of  the  city 
of  Utica,  whose  duty  it  is  at  all  times  to  keep  the  street  in  a  safe 
conditiotL  To  do  this,  the  city  is  clothed  with  the  authority  to  cause 
needful  repairs  to  be  made,  and  the  law  fixes  the  liability  on  the  prop- 
erty' owners  to  pay  for  such  repairs.  Section  99  of  the  city  charter 
confers  upon  the  common  council  the  power  to  cause  any  street,  high- 
way, lane,  or  alley  in  said  city  to  be  graded,  leveled,  paved,  or  repaved, 
which  is  to  be  done  by  contract  made  therefor.  It  is  held  that  the 
power  \o  pave  includes  curbs,  sidewalks,  gutters,  trimmings,  and 
grading  therefor.  Elliott,  Roads  &  S.  §  ^i;  Wilson  v.  City  of 
Watertown,  3  Hun,  508;  2  Dill.  Mun.  Corp.  §  780,  note  i.  And  the 
city  may  do  all  of  these  acts  in  one  contract.  Railroad  v.  City,  5 
Mun.  C;orp.  Cas.  229.  The  plaintiff  claims  title  to  the  jurbing,  not 
only  because  he  was  taxed  to  put  it  down,  but  also  because  it  was 
located  on  land  which  he  says  he  owned  in  fee.  In  other  words,  be- 
cause it  is  "superincumbent  material"  located  on  his  land,  the  same  as 
soil,  gravel,  stone,  etc.,  found  or  located  on  his  land  is  part  of  the  land. 
But  it  is  held  that  the  municipality  has  the  right  to  reasonably  use 
or  appropriate  soil  or  superincumbent  materials  while  making  repairs 
on  or  improving  the  highway.  Bundy  v.  Catto,  61  111.  App.  209; 
Overman  v.  May,  35  Iowa,  89;  Cook  v,  Hecht,  64  Mo.  App.  273; 
Fetch  V.  Oilman,  22  Vt.  38;  Baxter  v.  Winwooski  Turnpike  Co.,  22 
Vt.  114,  52  Am.  Dec.  84.  According  to  some  of  the  cases,  soil  may 
be  taken  from  one  part  of  the  highway,  and  used  upon  another  part 
(Bissell  V.  Collins,  28  Mich.  277,  15  Am.  Rep.  217),  or  even  upon  a 
different  highway  which  is  within  the  jurisdiction  of  the  same  muni- 
cipal authorities ;  both  highways  being  regarded  as  parts  of  one  plan 
of  public  improvement  (City  of  New  Haven  v.  Sargent,  38  CtMin.  50, 
9  Am.  Rep.  360;  Town  of  Palatine  v.  Kreuger,  121  111.  72,  12  N.  E. 
75;  Hovey  v.  Mayo,  43  Me.  322;  Adams  v.  Emerson,  6  Pick.  58; 
Denniston  v.  Clark,  125  Mass.  216;  Griswold  v.  Bay  City,  35  Mich. 
452;  Huston  V.  Ft.  Atkinson,  56  Wis.  350,  14  N.  W.  444).  It  has 
been  decided  that  the  right  of  the  public  to  the  soil  for  the  purpose  of 
repairs  or  improvements  is  paramount  to  the  claim  of  the  owner  of  the 
fee,  and  accordingly  he  has  been  restrained  by  injunction  from  taking 
possession  of  earth  which  has  been  removed  in  repairing  the  highway. 
City  of  New  Haven  v.  Sargent,  38  Conn.  50,  9  Am.  Rep.  360.  And 
SON.T.B.— 14 
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SO  it  has  been  held  that  he  may  be  restrained  by  ordinance  from  re- 
moving- surplus  soil  needed  elsewhere  for  the  streets.  Town  of  Pala- 
tine V.  Kreuger,  121  III.  72,  12  N.  E.  75. 

In  Robert  v.  Saddler,  104  N.  Y.  229,  10  N.  E.'428,  58  Am.  Rep.  498, 
a  fuU  review  of  the  cases  in  this  state  on  the  subject  is  made,  and  the 
result  of  the  court's  consideration  of  the  question  is  fairly  stated  in 
the  headnote,  as  follows : 

"Where  the  public  have  taken  an  eaBement  for  a  street  or  highway,  antl 
the  surface  of  the  lasd  ia  above  the  grade  of  the  lilgbway,  so  that,  la  order 
to  reach  the  grade  line,  It  la  neceraary  to  remove  the  Buperlncnmbent  matertal. 
this  may  be  used  on  other  porUoin  of  the  road,  on  the  premlsefl  of  oQier 
landowners;  but  the  pobllc  eaaemait  Joitlfles  only  the  taking  of  earth  and 
soil  which  the  process  of  OMUtmetloB  or  repair  veQnlves  and,  neceiHirU/  com- 
pels to  be  removed." 

In  Cotanch  v.  Grover,  S7  Hun,  279,  10  N.  Y.  Supp.  758,  Hardin, 
P.  J.,  says : 

'*If  the  removal  of  fhe  earth  in  firont  of  the  plaintiff's  premises  was  made 
for  the  purpose  of  Improving  the  street  or  highway  by  the  village  authorities, 
and  for  no  other  purpose,  and  they  acted  In  good  taitii  In  sndi  remmd,  vfth 
a  view  to  benefit  tbc  pvbllc,  tbalx  action  was  within  tbeir  corporate  powtta." 

In  view  of  these  and  other  authorities,  I  think  it  well  settled  that, 
even  had  the  plaintiff  been  the  owner  of  the  land  to  the  center  of  the 
street,  his  title  and  interest  would  be  subordinate  to  the  rights  of  the 
city.  The  city  would  then  have  the  right,  as  against  the  plaintiiT,  to 
utUize,  in  good  faith,  any  of  the  "superincumbent  material"  needful 
for  repairing  the  street.  New  curbing  is  now  being  put  in  along  the 
street,  and  it  cannot  be  said  that  the  old  material  may  not  be  needed 
in  the  improvements  now  being  made.  Indeed,  the  defendant  at- 
tempted to  show  that  the  stones  in  question  were  to  be  used  in  re- 
paving  the  street,  but  was  not  permitted  by  the  court  below  to  do  so. 
The  defendant  ought  to  have  been  permitted  to  show  by  proper 
proof  that  the  stones  in  question  were  needed  in  making  the  present 
improvements,  and  were  to  be  used  therefor.  The  defendant  had 
charge  of  the  work,  and  knew  for  what  purpose  the  stones  were  to 
be  used.  To  hold  that  the  plaintiff  could  recover  is  equivalent  to 
holding  that  the  plaintiff  had  the  right,  as  against  the  city,  to  appro- 
priate the  stones  in  question, — that  his  title  was  paramount  to  the 
rights  of  the  city;  and  if  he  had  been  permitted  to  hold  the  stone,  if 
permitted  to  remove  them,  then  the  city  would  be  deprived  of  their 
use,  notwithstanding  they  might  be  needful  in  making  the  improve- 
ments. The  curbing  was  lawfully  taken  up,  by  order  of  the  city  en- 
gineer, and  piled  in  the  street.  It  was  in  the  possession  of  the  city 
when  the  plaintiff  took  it  into  his  possession.  The  defendant  caused 
it  to  be  taken  back  to  the  street,  and,  if  he  is  guilty  of  conversion,  it  is 
as  against  the  city,  and  not  as  against  the  plaintiff. 

2.  The  plaintiff  is  not  the  owner  of  the  land  where  the  curbing  in 
question  lay.  His  lands  are  bounded  on  the  south  by  the  northerly 
side  of  the  street.  By  the  deed  the  lot  conveyed  to  him  is  40  feet 
front  and  rear,  and  120  feet  deep.  The  witness  Rich  measured  the 
lot,  and  found  that,  measuring  from  the  north  line  of  the  street,  the 
lot  was  120  feet  deep,  and  it  was  40  feet  wide  along  the  side  of  the 
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street.  This  undisputed  evidence  shows  the  plaintiff  has  all  the  land 
called  for  by  his  deed  located  north  of  the  street,  as  in  the  deed  de- 
scribed.  From  the  north  tine  ot  the  street  to  the  center  thereof  is 

33  feet,  and  I  can  see  no  way  by  which  the  deed  can  be  construed  to 
include  the  street,  or  any  part  of  it.  In  Insurance  Co.  v.  Stevens,  87 
N.  Y.  287,  41  Am.  Rep.  361,  the  lands  were  described  in  the  deed  as 
"beginning  at  a  point  on  the  southerly  side  of  the  Wallabout  Bridge 
road/*  and  running  thence  southerly,  and,  after  various  courses  and 
distances,  "north,  48  degrees  9  minutes  west,  to  the  Wallabout  Bridge 
road,  and  from  thence  along  said  road  to  the  place  of  beginning." 
It  was  held  that  the  grant  did  not  include  the  highway  to  the  center, 
but  that  the  land  was  bounded  by  the  southerly  side  of  the  highway. 
It  was  settled  in  this  state  fChild  v.  Starr,  4  Hill,  369)  that  a  boundary 
in  a  deed  "along  the  shore  of  a  fresh-water  river  carried  the  grantee 
only  to  low-water  mark,  and  that  the  bed  of  the  river  did  not  pass 
under  the  conveyance.  So  a  boundary  by  the  bank  of  a  creek  has 
been  held  to  confine  the  grantee  to  the  margin  of  the  stream.  Hal- 
scy  v.  McCormick,  13  N.  Y.  296.  I  think  the  roadbed  was  excluded 
by  the  terms  of  the  description,  within  the  cases  of  Jackson  v.  Hath- 
away, 15  Johns.  447,  8  Am.  Dec.  263 ;  English  v.  Brennan,  60  N.  Y. 
609;  Bank  v.  Nichols,  64  N.  Y.  65;  Blackman  v.  Riley,  138  N.  Y. 
310,  324,  34  N.  E.  214;  Halloway  V.  Southm^,  139  N.  Y.  390-412, 

34  N.  E.  1047, 105a;.  Decring  v.  Reilly,  167  N.  Y.  184, 193,  60  N-  E. 
447. 

The  plaintiff  not  having  acquired  the  title  to,  or  being  the  owner 
of,  the  stones  in  question,  and  not  bein^  the  owner  of  the  land  where 
thty  U^,  he  cannot  recover  in  this  action.  The  judgment  is  there- 
fore affirmed,  with  costs  to  the  defendant. 
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(Gonrt  of  Ooienl  Senlona.  New  York  Coanty.  D«eember,  1902.) 

1.  OniMIVAL  IiAT— CODNSBL  FOH  AOOCBED— COUFKHBATION. 

Defendant  vas  charged  with  mnrder  In  the  flrat  degree,  and  appeared 
by  counsel,  and  pleaded  not  guilty.  Thereafter  the  criminal  court  aaalgntid 
counsel  at  a  later  term  of  the  court,  at  which  accuaed  &iA  not  appear 

either  for  arraignment  or  trial.  Heia,  tliat  the  court  had  no  autborl^  to 
make  an  allowance  to  such  attorney  who  subsequently  defended  the  ac- 
cused, under  Oode  Gr.  Proc.  |  308,  providing  that,  If  accuaed  appear  for 
arraignment  without  counsel,  and  counsel  la  assigned  to  him,  the  court, 
U  defendant  la  tried,  may  allow  such  counael  reaaonable  compensation. 


Carmine  Di  Medicis,  indicted  as  Carmine  De  Mitteo^  was  charged 
with  murder  in  the  iirst  degree.  Application  for  an  allowance  to 
counsel  for  services  in  defending  the  accused.  Denied. 

Ambrose  H.  Purdy,  for  the  motion. 

FOSTER,  J.   This  is  an  application  for  an  allowance  to  counsel 

for  services  in  defending  the  accused  on  the  trial  of  an  indictment 
charging  murder  in  its  first  degree.  The  statute  permitting  such 
allowance  is  a  recent  innovation.  Prior  to  its  enactment  there  was 
no  power  in  the  court  to  allow  compensation  to  counsel  assigned 
by  the  court  for  the  defense  of  those  accused  gf  crimes  (People  v. 
Board  of  Sup'rs  of  Onondaga  Co.,  4  N.  Y.  Cr.  102;  People  v.  Board 
of  Sup'rs  of  Niagara  Co.,  78  N.  Y.  622),  and  yet,  to  the  credit  of  the 
bar  be  it  said  that  there  is  no  record,  or  even  suggestion,  of  the 
failure  of  counsel  so  assigned  to  render  zealous  and  satisfactory 
services,  even  though  without  reward  or  hope  of  reward.  Chapter 
427  of  the  Laws  of  1897  (Code  Cr.  Proc.  §  308)  provides  that: 

"If  the  defendant  appear  for  arraignment  without  counsel,  he  must  l>e  asked 
if  he  de.sire  the  nld  of  coudrcI,  and  if  he  does  the  court  must  assign  counsel. 
When  services  are  i*endered  by  counsel  In  pursuance  of  such  assignment  In  a 
case  where  the  offense  charged  In  the  Indictment  Is  punishable  by  death, 
*  *  *  the  court  In  which  the  defendant  la  tried  or  the  Indictmoit  Is  oUier- 
wise  disposed  of  *  *  *  may  allow  such  counsel  his  personal  and  inci- 
dental expenses,  •  •  •  and  also  reaEKmabte  compeiwatlon  for  bis  serrlceB 
in  such  court  not  exceeding  the  sum  of  five  hundred  dttUars." 

It  will  be  observed  that  the  statute  refers  specifically  to  the  time 
of  arraignment,  and  gives  the  court  the  power  to  make  an  allow- 
ance for  services  in  pursuance  of  such  assignment  only  when  the 
defendant  then  and  there  appears  "without  counsel."  The  follow- 
ing section  (309)  of  the  Code  of  Criminal  Procedure  defines  the 
"arraignment"  referred  to  as  follows : 

"The  arraignment  •  •  *  consists  In  stating  the  chai^  In  the  Indict- 
ment to  the  defendant,  and  In  asking  him  whether  be  pleads  guilty  or  not 
guilty  thereto." 

In  other  words,  the  arraignment  is  what  is  commonly  referred  to 
as  the  "pleading." 

In  People  v.  Fuller,  35  Misc.  Rep.  189,  71  N.  Y.  Supp.  487,  refer- 
ring to  the  statute  in  question,  doubt  was  expressed  as  to  the  power 
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of  the  court  to  allow  compensation  to  counsel  assigned  after  arraign- 
ment, or  unless  assigned  upon  arraignment.  The  reasonable  propriety 
of  this  rule  is  evident,  if  counsel  is  not  satisfied  with  the  prospects 
of  compensation!  he  need  not  appear.  If  he  does  appear,  it  is  right 
and  proper  that  he  should  look  to  his  client,  the  defendant,  and  not 
to  the  state  for  compensation.  An  examination  of  the  record  herein 
discloses  that  on  June  27,  1902,  the  defendant  was  duly  arraigned,  and, 
with  due  appearance  of  counsel,  his  plea  of  not  guilty  was  duly  en- 
tered. No  assignment  was  then  made,  because  the  defendant  did  not 
appear  "without  counsel,"  and  thus  the  court  was  without  jurisdic- 
tion or  power  to  assign  counsel.  Probably  the  rule  laid  down  in 
Pec^lc  V.  Fuller,  supra,  exj^ins  why  the  appearance  was  inter- 
posed, and  the  chance  taken  of  applying  for  an  assignment  to  an- 
other judge.  At  another  term  of  the  court,  and  before  another 
judge,  and  at  a  time  when  the  defendant  neither  appeared  for  ar- 
raignmeut  nor  for  trial,  it  appears  that  counsel  was  assigned.  It 
does  not  appear  that  when  application  was  so  made  for  the  assign- 
ment herein  the  attention  of  the  court  was  drawn  to  the  facts  that 
the  defendant  had  been  duly  arraigned  at  a  prior  term  of  the  court, 
or  that  counsel  had  duly  appeared  on  such  arraignment,  or  that 
the  defendant's  plea  had  been  thereupon  duly  had  and  entered.  The 
assignment,  therefore,  if  not  applied  fw  with  an  expressio  falsi, 
was  secured  by  a  suppressio  veri.  While  the  statute  in  question,  be- 
ing remedial,  should  be  reasonably  and  liberally  construed,  it  can- 
not and  should  not  be  stretched  beyond  the  plain  intendment  of  its 
l^guage.  Thus  it  has  been  held  that,  unless  the  indictment  is  finally 
disposed  of,  there  is  no  power  in  the  court  to  order  compensation 
to  counsel.  People  v.  Coler,  61  App.  Div.  598,  70  N.  Y.  Supp.  755, 
which  also  distinctly  holds  that  the  court  has  no  power  by  a  sup- 
posedly equitable  construction  to  broaden  the  scopie  of  the  statute, 
and  the  "personal  and  incidental  expenses"  mentioned  have  been  so 
Hmited  as  not  to  include  moneys  paid  for  expert  testimony.  People 
V.  Coler,  supra.  It  follows,  therefore,  that  the  assignment  under 
which  counsel  claims  compensation  herein  is  not  such  an  assignment 
as  the  statute  requires  to  confer  upon  the  court  the  power  to  allow 
conq>cnsation,  and  that  for  the  facta  and  reasons  stated  die  motion 
fkertin  must  be  denied. 
Motion  denied. 
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In  re  BIGQABa 


(Surrogate's  Oourt,  Dutchess  County.  December,  1002.) 


1  Bxntns  Tbost— Vausitt. 

Where  a  motba  opened  a  saTlngs  bank  account  In  trust  for  her 
daughter,  and  thereafter  frequently  stated  that  she  had  a  bank  book  tor 
the  daughter,  which  was  to  be  bers  after  her  death,  the  fact  that  she  did 
not  Inform  tbe  daughter  of  the  trust  thus  created,  and  retained  the  bank 
book,  and  during  10  years  ottm  made  large  wltbdrawals  from  the  de- 
posit, was  Insufficient  to  invalldatB  tbe  trust 

t.  Same— LiABiLiTT  of  Donob. 

Where  a  mother  makes  deposits  In  a  HLvlngs  bank  In  trust  for  bar 
daughter,  and  continues  the  control  of  ttie  trust  for  Vt  years,  nntU  ber 
death,  the  fact  that  pendii«  that  time  the  mother  withdrew  lazse  sums 
from  the  fund  does  not  render  ber  estate  liable  to  tbe  daugbter  for  tbe 
amount  of  such  withdrawals. 

&  SZBCDTRfX— EXPHNSBS. 

An  executrix  cannot  recoTer  from  ttie  estate  travAUng  expenses  not 
necessary  to  performance  of  ber  duties. 

In  the  matter  of  the  accounting  of  Katie  Biggars,  executrix  of  Cath- 
arine Werner,  deceased.   Decree  rendered. 

C.  Morschauser,  for  executrix. 

Homer  E.  Briggs,  for  guardian  ad  litem. 

James  £.  Carroll,  Allison  Butts,  A.  M.  &  G.  Card  and  Frank  J. 
Connelly,  for  legatees. 

HOYSRADT,  S.  The  legatees  under  the  win  of  Catharine  Werner 
have  filed  objections  to  the  account  oi  the  executrix  claiming  that 
she  should  not  be  credited  with  an  item  of  $500,  alleged  to  be  due 
her  from  the  testatrix,  nor  with  $115  for  personal  expenses,  and 
that  she  should  be  charged  with  $2,286.34,  which  was  deposited  in  the 
Poughkeepsie  Savings  Bank  in  the  name  of  "Catharine  Werner,  in 
trust  for  Katie  Hydrant."  The  executrix  is  at  various  places  in  the 
record  referred  to  as  Katie  Werner,  Hydrant,  Williams,  and  Biggars. 
Catharine  Werner,  who  had  for  many  years  been  a  widow,  died  Jan- 
uary 25,  1901,  at  the  age  of  85.  She  left  a  will,  which  was  admitted 
to  probate  in  this  court.  By  this  will  no  general  legacy  is  provided 
for  the  two  daughters  of  the  deceased,  and  it  is  evident  that  the  testa- 
trix assumed  that  she  had  made  suitable  provision  for  them  in  her 
lifetime.  On  July  8,  1882,  Catharine  Werner  deposited  $300  in  the 
Poughkeepsie  Savings  Bank  in  the  name  of  "Catharine  Werner,  in 
trust  for  Katie  Hydrant."  From  the  date  of  the  first  deposit  to  Jan- 
uary 8,  1901,  the  bank  book  shows  that  45  deposits,  varying  in  amount 
from  $19  to  $300,  were  made  and  credited  to  this  account  and  during 
the  same  period  $460  was  withdrawn  October  6,  1887;  $450,  January 
7, 1888;  $200,  April  28,  1888;  '$765,  May  5, 1888;  $500,  February  18. 
1898 ;  and  $500,  April  16, 189S.  The  balance  remaining  in  the  accotmt 
at  Mrs.  Werner's  death  was  $2,286.34,  which,  on  February  11,  1901, 
was  paid  to  the  beneficiary,  Katie  Biggars.   Previously  to  the  opening 

f  &  See  Execubnrs  and  Administrators,  t<^  22,  Cent.  Dig.  {  443. 
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of  this  account  Mrs.  Werner  had  an  individual  account  at  the  same 
bank, — No.  20^2, — which,  at  the  time  of  the  opening  of  the  trust 
accotmt,  was  $4^06.74,  and  the  excess  of  $3f0O0  was  earning  no  divi- 
dend. It  appears  to  have  been  her  intention  in  withdrawing  the  $z,200 
from  the  individual  account,  July  8,  1882,  to  reduce  it  to  the  amount 
limited  by  the  rules  of  the  bank  for  earning  capacity,  but  she  only  de- 
posited $300  in  the  trust  account  at  that  tune.  Some  of  the  items  of 
the  trust  account  indicate  that  they  are  transfers  of  interest  from  other 
accounts.  While  there  is  some  evidence  of  Mrs.  Werner's  effort  to 
obtain  interest  on  the  whole  of  her  accumulations,  it  is  quite  apparent 
that  at  the  time  of  opening  the  trust  account  with  a  deposit  of  $300, 
she  intended  to  establish  a  trust  fund  for  the  benefit  of  her  daughter 
Katie.  The  evidence  shows  that  this  daughter  married  in  1875.  went 
to  England  about  i88z,  returned  several  years  afterward,  and,  after 
living  h<xne  for  two  years,  went  to  Ctucago,  where  she  resided  until 
her  mother's  death.  Mrs.  Werner  gave  her  daugliter  Sophie  $i,ooq, 
and  while  Katie  was  at  Chicago  offered  to  send  her  $500,  but  at 
Katie's  request  postponed  the  gift.  Mrs.  Werner  and  her  daughter 
Katie  were  frequently  seen  at  the  savings  bank  in  question  together, 
presumably  in  the  period  of  two  years  when  the  daughter  was  home. 
Among  Mrs.  Werner's  neighbors  was  the  Stdtz  family,  of  German 
nationality,  like  herself,  and  at  their  house  she  frequently  spoke  of 
her  family  and  her  property.  She  said  that  her  boys  were  reckless 
in  some  ways,  and  did  not  please  her,  but  that  she  had  given  them  their 
property  alone,  and  the  girls  theirs  alone,  and  had  given  them  as  much 
as  she  could,  so,  as  she  expressed  it,  "They  couldn't  claim  the  girls* 
property."  She  there  frequently  stated  also  that  she  had  a  bank  book 
for  Katie  in  the  Poughkeepsie  Savings  Bank,  which  was  to  be  hers 
(Katie's)  after  her  (Mrs.  Werner's)  death.  She  said  Katie  had  never 
had  any  assistance  from  her,  where  the  others  had,  as  she  liad  left 
home  ^oung.  She  also  said  she  had  deeded  a  house  to  Katie,  with  a 
provision  that  Katie  should  pay  to  Sophie,  smother  daughter,  $z,ooo. 
I  find  the  value  of  this  property  to  be  $2,700.  In  the  Lauer  household 
Mrs.  Werner  on  numerous  occasions  spoke  of  her  property,  and  the 
disposition  she  intended  making  of  it.  Mrs.  Lauer  expressed  disap- 
proval of  compelling  Katie  to  pay  Sophie  $z,ooo  from  the  Montgomery 
street  property,  to  which  Mrs.  Werner  replied  that  she  had  Katie  weU 
provided  for  by  a  deposit  in  the  savings  bank  in  trust  for  her.  To  Mrs. 
Schattle  a  similar  declaration  was  made.  With  this  evidence  of  Mrs. 
Werner's  intention  of  providing  for  her  daughter,  I  cannot  find  th^ 
she  merely  opened  the  account  in  question  to  get  interest  on  the  excess 
of  $3,000  of  her  savings,  notwithstanding  that  she  retained  the  bank 
book  and  made  withdrawals.  It  is  evident  that  in  these  conversations 
Mrs.  Werner  did  not  refer  to  her  daughter's  individual  account,  as  it 
appears  that  she  always  referred  to  a  trust  account,  and  spoke  of  it 
as  being  in  her  control  until  her  death.  It  does  not  appear  that 
Katie's  individual  Recount  was  in  any  manner  in  the  control  of  her 
mother.  The  evidence  of  disposition  of  money  withdrawn  from  the 
various  accounts  Is  too  vague  for  adoption,  and  no  substantial  infer- 
ence can  be  drawn  from  the  fact  that  the  will,  executed  May  36,  Z898, 
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provided  for  legacies  of  $3,025,  when  the  testatrix  had  but  $3,000  in 
her  own  name.  The  will  contains  no  residuary  clause,  and  it  was  the 
evident  intention  of  the  testatrix  to  dispose  of  the  whole  of  her  personal 
estate  of  $3,000  without  regard  to  her  funeral  expenses.  Any  infer- 
ence to  be  drawn  from  the  will  itself  favors  a  finding  that  Mrs.  Werner 
did  not  regard  herself  as  the  owner  of  the  trust  account. 

I  am  of  the  opnion  that  th«  estate  of  the  trustee  is  not,  under  the 
facts  and  circumstances  of  this  case,  chargeable  with  the  withdraw- 
als, as  she  was  under  no  obligation  to  the  beneficiary  to  maintain 
the  fund  at  the  highest  point  it  might  reach;  and  for  the  further  rea- 
son that  it  appears  that  on  the  same  day — ^April  16,  1888 — $500  was 
withdrawn  from  the  trust  account,  and  the  same  amount  was  de- 
posited to  Katie's  credit  in  her  individual  account,  and  there  are  in- 
dications that  she  had  the  benefit  of  other  withdrawals.  After  de- 
claring the  original  trust  of  $300,  and  with  no  intention  shown  on 
the  part  of  the  trustee  to  permanently  establish  a  fund  larger  than 
the  balance  remaining  at  her  death,  it  would  be  manifestly  unjust 
to  take  practically  all  of  her  estate  to  restore  the  money  withdrawn 
from  the  trust  account.  The  cases  where  such  relief  has  been  al- 
lowed presented  situations  vastly  different  than  the  one  in  the  case 
at  bar.  The  contestants  have  raised  the  question  that,  if  the  trust 
account  was  made  for  the  daughter's  beneht  by  taking  $500  from  it 
and  depositing  it  to  the  credit  of  her  individual  account,  she  was 
being  paid  with  her  own  money;  but  the  circumstances  show  it  to 
have  been  an  advancement,  and  the  fulfillment  of  the  i^oposca  gift 
which  the  beneficiary  might  enjoy  in  the  donor's  lifetime.  It  is.  not 
essential  that  the  property  should  be  actually  possessed  by  the  cestui 
que  trust,  nor  that  the  latter  should  be  informed  of  the  trust.  The 
retention  of  the  pass  book  by  the  trustee  is  not  inconsistent  with  the 
completeness  of  the  gift.  Martin  v.  Funk,  75  N.  Y.  134,  31  Am. 
Rep.  446.  In  Mabie  v.  Bailey,  95  N.  Y.  206, — one  of  the  leading  cases 
on  this  subject, — ^the  enjoyment  of  tlie  benefits  of  the  trust  was  post- 
poned until  the  beneficiaries  reached  suitable  age.  In  this  case  the 
trustee  had  a  large  number  of  deposits  in  his  name  as  trustee  for 
various  persons,  enabling  him  to  receive  more  dividends.  The  de- 
posit in  question  was  made  in  1864,  and  withdrawn  by  the  trustee 
in  1867.  The  court  held  that  an  irrevocable  trust  was  established 
through  proof  of  the  deposit,  the  exhibition  of  the  pass  book  to  the 
beneficiary,  and  his  declaration  that  "the  deposits  for  the  children 
were  large  enough  to  ^ount  to  something  when  they  grew  up," 
and  "would  do  them  more  good  hereafter."  In  Willis  v.  Smyth,  91 
N.  Y.  297,  U.  deposited  money  in  trnst  for  her  daughter.  The 
origituil  deposit  was  subsequently  withdrawn,  and  later  the  account 
was  again  opened  by  a  deposit  of  $2,000.  There  was  no  independent 
declaration,  and,  notwithstanding  that,  the  trustee  drew  the  interest, 
and  offered  to  loan  the  money.  It  was  held  that  the  transaction  dis- 
closed an  intention  to  establish  a  trust.  In  Beaver  v.  Beaver,  117  N. 
Y.  428,  22  N.  E.  940,  6  L.  R.  A.  403,  15  Am.  St.  Rep.  531,  Beaver  de- 
posited money  in  the  name  of  his  son.  There  was  no  declaration  of 
trust  in  terms  when  the  deposit  was  made,  nor  at  any  time  thereafter. 
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and  it  was  held  that  none  would  be  implied  from  a  deposit  by  one 
person  in  the  name  of  another,  and  that  no  ^ft  was  established.  In 
Cunningham  v.  Davenport,  147  N.  Y.  43,  41  N.  E.  412,  32  L.  R.  A. 
373»  49  Am.  St.  Rep.  ^i,  where  it  was  held  that  no  trust  was  estab- 
lished, plaintiff  made  a  deposit  in  trust  for  his  brother.  The  latter 
died  without  having  been  informed  of  the  account,  and  the  depositor 
was  alive,  denying  the  trust.  Practically  the  same  state  of  affairs  exist- 
ed in  Haux  v.  Institution,  2  App.  Div,  165,  37  N.  Y.  Supp.  917.  The 
doctrine  of  the  court  of  appeals,  as  stated  in  Cunningham  v.  Davenport 
(at  page  47, 147  N.  Y.,  page  413, 41  N.  E.,  32  L.  R.  A.  373, 49  Am.  St. 
Rep.  041),  is  that  the  act  of  a  depositor  in  opening  an  account  in  the 
savings  rank  in  trust  for  a  third  party,  the  depositor  retaining  posses- 
sion of  the  bank  book,  and  failing  to  notify  tibe  beneficiary,  creates  a 
trust  if  the  depositor  dies  before  the  beneficiary,  leaving  the  trust  ac- 
count open  and  unexplained.  If  the  intent  can  be  strengthened  by  acts 
and  declarations  of  the  depositor  in  his  lifetime  amounting  to  publica- 
tion of  his  intent,  a  more  satisfactory  case  is  made  out ;  but  it  is  not  ab- 
solutely essential,  in  the  absence  of  explanation,  where  he  dies  leaving 
the  trust  account  existing.  In  Washington  v.  Bank,  171  N.  Y.  16^ 
63  N.  E.  831,  the  supposed  beneficiaries  were  found  by  the  jury  to 
be  fictitious,  and  no  new  principle  was  enunciated  on  the  appeal.  In 
Re  Mueller,  15  App.  Div.  66,  44  N.  Y.  Supp.  280,  there  was  proof 
showing  the  intention  of  the  depositor  not  to  devest  himself  of  title. 
In  Decker  v.  Institution,  15  App.  Div.  553,  44  N.  Y.  Supp.  521,  one 
Dubois  made  a  deposit  in  trust  for  his  sister,  and  subsequently  stated 
that  he  had  |^ven  plaintiff  four  thousand  and  odd  dollars,  and  said 
she  knew  of  it.  The  court  held  that  it  was  clearly  his  original  inten- 
tion to  establish  a  trust,  and,  notwithstanding  an  entire  change  of  cir- 
cumstances, the  trust  was  upheld.  In  Williams  v.  Bank,  51  App. 
Div.  332,  64  N.  Y.  Supp.  1021,  it  was  held  that  the  c^)ening  of  an  ac- 
count by  one  person  in  trust  for  another  establishes  prima  facie  an 
intention  to  create  a  trust,  and  that  the  retention  of  the  pass  book 
by  the  trustee,  his  failure  to  notify  the  beneficiary,  and  a  withdrawal 
are  not  sufficient  to  establish  a  contrary  intention.  In  this  case 
there  was  no  independent  declaration  of  the  depositor,  but  the  ac- 
count was  simply  open  and  unexplained  at  his  death,  and  the  court 
held  that  the  trust  was  established  from  the  original  evidence  of  in- 
tention and  proof  of  circumstances.  In  Robertson  v.  McCarty,  54 
App.  Div.  103,  66  N.  Y.  Supp.  327,  it  was  held  that  a  deposit  in  trust 
for  depositor's  brother,  although  the  latter  did  not  become  aware  of 
its  existence  until  after  the  death  of  the  depositor  who  had  retained 
possession  of  the  pass  book,  created  an  irrevocable  trust ;  and,  where 
it  had  been  withdrawn  by  the  depositor,  and  converted  to  his  own  use 
in  his  lifetime,  it  could  be  recovered  from  his  legal  representatives. 
The  fund  was  established  by  one  deposit  of  $3,000,  and  was  wholly 
withdrawn.  The  same  principles  are  upheld  in  Scallan  v.  Brooks,  54. 
App.  Div.  248,  66  N.  Y.  Supp.  591,  and  Harrison  v.  Totten,  53  App. 
Div.  178.  65  N.  Y.  Supp.  725.  In  Meislahn  v.  Meislabn,  56  App.  Div. 
566,  67  N.  Y.  Supp.  ^  father  deposited  money  in  trust  for  his 
daughters,  having  ten  deposits  for  one  daughter,  aggregating  $26,000, 
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and  stated  that  he  had  money  in  trust  for  the  girls.  He  also  said,  in 
substance,  that  they  could  not  get  it  until  after  his  death.  The  funds 
were  composed  of  numerous  deposits,  and  the  depositor  drew  the 
interest.  The  situation  was  nearest  to  the  one  in  the  case  at  bar  that 
I  have  found.  The  court  there  held  that  a  trust  was  established. 
In  the  most  recent  case — In  re  Totten,  38  Misc.  Rep.  349,  77  N.  Y. 
Supp.  928 — ^there  was  no  decUuation  of  the  depositor,  as  in  the  case 
at  bar,  and,  while  the  circumstances  proven  in  that  case  may  justify 
it,  the  decision  does  not  follow  the  line  of  cases  in  which  Robertson 
V.  McCarty,  supra,  is  included.  The  case  at  bar  belongs  in  the  class 
where  the  trust  has  been  upheld,  and  the  executrix  is  not,  therefore, 
chargeable  with  the  amount  of  the  deposit  in  question. 

As  to  the  next  question  involved  it  appears  that  Catharine  Werner, 
as  executrix  of  Valentine  Werner,  paid  to  Katie  Biggars  $500  from 
the  funds  of  the  estate  of  Valentine  Werner,  which  my  predecessor 
has  decided  was  unauthorized,  and,  when  Katie  Biggars  rendered  her 
account  as  administratrix  with  the  will  annexed  of  valentine  Werner, 
she  was  charged  with  that  payment.  She  now  asks  to  have  it  es- 
tablished as  a  charge  against  the  estate  of  Catharine  Wemer.  In 
other  words,  Katie  Biggars  received,  evidently  as  a  gift,  money  which 
the  donor  did  not  own,  and  has  been  compelled  to  restore  it.  I  know 
of  nn  authority  for  enforcing  her  claim  against  the  donor.  No  con- 
sideration is  proven,  and  the  only  characterization  which  could  be 
given  to  the  transaction  is  an  attempted  or  unexecuted  gift,  which  is 
not  enforceable. 

As  to  the  expenses  of  the  executrix  it  appears  that  she  came  to 
Poughkeepsie  from  Chicago  twice.  The  first  occasion  was  to  at- 
tend the  funeral  of  her  mother,  and  on  the  second  she  established 
a  permanent  residence  in  Poughkeepsie.  It  has  not  been  shown  that 
either  trip  was  made  necessary  by  the  performance  of  her  duties  as 
executrix.  The  credits  iu  her  account  of  $500  by  reason  of  the  trans-., 
action  referred  to,  and  $1x5  for  expenses,  are  therefore  disallowed. 

Decreed  accordingly. 


Digiltzed  by 


Google 


Sur.  Ct.)  nr  bb  eTTTTBOFF*5  bsxaxb.       \  ^      5  219 

<39  Mtoc.  Hep,  488.)   

111  re  GUTTEOFF'S  ESTATB. 

(Surrogate's  Court,  New  York  County.  December,  1902.) 

L  JuDonNT— Lien — Likitationb — Ahbhdmbnt- 

XJoAer  fbe  lawB  ezlatlnff  In  1884  tbe  statute  of  Umlt&tlon  was  a  bar 
to  a  Judgment  In  six  years  after  it  was  rendered.  By  Laws  1884,  c.  SOT. 
Cbde  Civ.  Proc.  S?  876,  882,  8017,  were  amended  so  as  to  make  the  20- 
years  limitation  apply  to  all  Judgments  thereafter  docketed.  Held  that, 
a  Jodgment  docketed  In  1884  being  barred  before  Laws  18M,  a  807, 
iodk     ect,  mch  statute  did  not  five  sn<A  Judgment  any  validity. 

In  the  matter  of  the  estate  of  George  GuttroflF.  Application  for  an 
order  requiring  administratrix  to  pay  judgment  recovered  against 
decedent.  Denied. 

Charles  Thaddeus  Terry,  for  petitioner. 
Max  Steinert,  for  administratrix. 

THOMAS,  S.  The  application  is  for  an  order  requiring  the  ad- 
ministratrix to  pay  a  judgment  recovered  against  the  decedent  on 
May  3,  1884,  in  the  Seventh  judicial  district  court  of  the  city  of  New 
York.  A  transcript  of  said  judgment  was  filed  and  docketed  in  the 
office  of  the  county  clerk  on  Ma^  7,  1884.  The  decedent  died  on 
June  22,  1899.  The  administratrix  appears,  and  <Mally  admits  the 
possession  of  sufficient  assets,  but  urges  that  under  the  six-years 
statute  of  limitation  the  claim  is  barred.  In  DieSenbach  v.  Roch, 
112  N.  Y.  621,  20  N.  E.  560,  2  L.  R.  A.  829,  decided  in  1889,  it  was 
determined  that  under  the  law  as  it  then  stood  the  statute  of  limita- 
tions became  a  bar  against  such  a  judgment  in  six  years  after  it  was 
rendered.  By  chapter  307  of  the  havrs  of  1894,  sections  376,  382, 
and  3017  of  the  Code  of  Civil  Procedure  were  amended  so  as  to  make 
the  20-years'  limitation  apply  to  all  judgments  "hereafter  {to  wit, 
thereafter]  docketed  pursuant  to  the  provisions  of  section  3017." 
Section  376.  At  this  time  the  six-years  statute  had  run  against 
the  judgment  now  being  considered,  and  section  3017  forbade  the 
new  docketing  of  a  judgment  of  a  court  of  record  after  the  expiration 
(A  six  years  from  its  rendition.  It  is  quite  true,  as  contended  by 
counsel  for  the  credit<»'s,  that  the  legislature  might  constitutionally 
have  enacted  a  retroactive  statute  of  limitation.  Hulbert  v.  Clark, 
128  N.  Y.  29s,  28  N.  E.  638,  14  L.  R.  A.  59;  Campbell  v.  Holt,  115 
U.  S.  620,  6  Sup.  Ct.  209,  29  L.  Ed.  483.  The  difficulty  is  that  they 
carefully  guarded  against  doing  anything  of  the  kind  by  limiting  the 
force  of  the  amendment  to  judgments  wUch  might  be  docketed  "here- 
after," to  wit,  after  the  amendment  became  a  law.  The  judgment 
was  barred  before  the  amendment,  and  the  amendment  did  not  give 
it  any  force  or  vitality.  In  re  Warner,  39  App.  Div.  91,  56  N.  Y.  Supp. 
585.   The  api^ication  is  denied. 

Api^cation  denied. 
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In  n  HUMTINOTOK'S  BSTATE. 


(Snm^te'B  Court,  New  Twk  Conntj,   December,  1902.) 

L  ADMrRrsTRATioTJ — Intentoht — Appltcation. 

Ao  application  to  compel  execators  of  an  estate  to  flle  an  InTentory 
can  only  be  made  by  a  creditor  or  a  person  Interested  In  tlie  estate. 

8.  SaHS— SUVVICIBMOT. 

An  allegation  In  an  application  tor  an  order  requiring  executors  of  an 
estate  to  flle  an  Inventory,  alleging  that  the  applicant  la  a  stockholder 
In  a  eorpmmtlon  ont  of  wtdcb  tbe  testator,  wbo  was  an  officer,  Improp- 
erly made  large  profits,  and  tbat  the  applicant  had  sued  In  behalf  of  the 

corporation  to  recover  the  same  because  the  corporation  would  not  do 
so.  Is  insufficient  to  show  the  applicant  to  be  a  creditor  of  the  estate,  or 
Interested  In  it,  so  as  to  compel  the  execators  to  file  an  Inventory. 

t.  BOBBOOATE— JURISDICTIOH. 

The  Burrogate  Is  without  Jurisdiction  to  try  and  determine  a  disputed 

In  the  matter  of  the  estate  of  CoUis  P.  Huntington.  Application 
for  an  order  requiring  the  executors  to  file  an  inventory.  Denied. 

Robert  L.  Cutting,  for  petitioner. 
Maxwell  Evarts,  lor  »cecutors. 

THOMAS,  S.  The  petitioner  seeks  to  obtain  an  order  requiring 
the  executors  of  the  testator  to  file  an  inventory  of  his  estate.  In 
the  petition  he  alleges  that  he  "has  a  large  claim  against  the  estate, 
which  he  is  diligently  prosecuting,"  but  no  other  particulars  of  his 
claim  are  set  forth.  In  the  affi(^vit  upon  which  his  order  to  show 
cause  is  based  he  sets  forth  the  grounds  of  his  claim  and  cause  of 
action  to  be  as  follows:  The  petitioner  is,  and  since  1894  has  been, 
a  stockholder  of  the  Central  Pacific  Railroad  Company.  He  says 
that  "during  the  years  1865,  or  thereabout,  to  1898,  or  thereabout," 
the  testator  was  an  officer  and  director  of  said  company,  and  that  he, 
together  with  Leland  Stanford,  Charles  Crocker,  Mark  Hopkins,  and 
others,  controlled  its  business  and  corporate  acts;  and  that  he  and 
his  associates  were  also  interested  during  those  years  in  the  Contract 
&  Finance  Company  and  the  Pacific  Improvement  Company.  On 
behalf  of  the  Central  Pacific  Railroad  Company,  the  testator  and 
his  associates  entered  into  contract  with  themselves,  acting  under 
cover  of  the  said  companies,  for  the  construction  and  equipment  of 
the  Central  Pacific  Railroad,  and  the  said  construction  companies 
profited  by  said  contracts  to  the  extent  of  $125,000,000.  On  these 
facts  the  petitioner  has  made  demand  on  the  board  of  directors  of  the 
Central  Pacific  Railroad  Company  to  bring  suit  against  the  estate 
of  the  testator  for  an  accounting  and  for  a  decree  that  the  executors 
of  said  estate  pay  over  "to  the  Central  Pacific  Railroad  Company" 
such  sum  as  shall  be  found  due  on  said  accounting.  No  such  action 
having  been  brought  by  the  company,  the  petiticxier  has  commenced 

11.  Bee  Exeentora  and  Administrators,  voL  22,  Gent  Dig.  |  814. 
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an  action  for  the  same  relief,  which  is  now  pending  in  the  supreme 
-court. 

If  all  of  these  facts  are  true,  and  if  they  are  sufficiently  stated,  and 
'if  the  action  in  the  supreme  court  shall  end  in  a  decree  awarding 
the  relief  the  petitioner  seeks,  the  petitioner  is  not,  and  will  not  be- 
come, a  creditor  of  the  estate  of  the  testator.  The  creditor  is  the 
Central  Pacific  Railroad  Company.  The  only  decree  that  the  su- 
preme court  is  asked  to  make  is  that  payment  be  made  to  it.  It, 
and  not  the  petitioner,  can  alone  release  the  claim;  and  the  circum- 
stance that  the  rules  of  equity  as  administered  in  the  supreme  court 
permit  the  petitioner,  in  an  action  in  which  it  is  made  a  party,  to  as- 
sert and  litigate  its  claim,  does  not  have  the  effect  of  making  the  peti- 
tioner the  owner  of  the  claim  or  the  creditor.  In  Pendle  v.  Waite, 
3  Dem.  Sur.  261,  it  was  alleged  that  the  petitioner  was  a  partner  of 
a  son  of  the  decedent;  that  his  partner,  without  his  knowledge  or  C(wi- 
sent,  paid  $10,000  out  of  the  assets  of  the  firm  to  the  decedent,  when  , 
the  actual  debt  to  him  did  not  exceed  $100;  that  this  payment  was 
fraudulent  and  void  as  to  bun  and  the  firm  creditors,  and  that  "the 
said  firm  or  its  legal  representatives"  had  a  valid  claim  against  the 
estate  for  said  sum  of  $10,000.  It  was  held  by  Rollins,  S.,  that  these 
facts  did  not  make  the  petitioner  a  creditor,  so  as  to  entitle  him 
to  an  order  requiring  the  executor  to  file  an  inventory,  and  it  was 
said  that  "it  is  not  enough  for  him  to  aver  that  some  person  other 
than  himself  is  a  creditor,  even  though  the  allegation  to  that  effect 
is  undisputed."  Tlie  definition  of  the  word  "creditor"  in  secticMi  2514 
of  the  Code  of  Civil  Procedure  is  not  entirely  full,  but  it  does  not  aid 
the  petitioner.  He  is  not  a  "person  having  such  a  claim  or  demand,  ' 
since  his  claim  is  subordinate  to  that  of  the  corporation.  The  prin- 
ciple that  would  extend  the  rights  of  a  creditor  to  him  would  also 
include  a  person  having  a  power  of  attorney  from  the  creditor,  limited 
to  the  commencement  of  an  action  in  the  supreme  court  in  his  name, 
and  for  a  specially  defined  form  of  relief.  The  petitioner's  claim  is 
disputed  and  denied.  I  am  without  jurisdiction  to  try  and  deter- 
mine the  issues  raised,  or  to  adjudge  the  petitioner  to  be  a  creditor 
of  the  estate  of  the  testator,  even  if  his  allegations,  uncontradicted, 
would  make  him  a  creditor.  I  am  therefore  precluded  from  awarding 
him  a  remedy  which  he  has  no  right  to  demand  unless  he  is  a  cred- 
itor. In  re  Whitehead,  38  App.  Div.  319,  56  N.  Y.  Supp.  989;  In  re 
Wagner's  Estate,  119  N.  Y.  28,  23  N.  E.  200,  affirming  In  re  Wagner, 
52  Hun,  23,  4  N.  Y.  Supp.  761. 

The  respondent  concedes  that,  until  his  claim  has  been  reduced 
to  judgment,  he  has  no  strict  legal  right;  but  he  argues  that  under 
the  general  power  of  a  siurogate  to  direct  and  control  the  conduct 
of  executors  and  administrators  I  may  and  should  require  the  filing 
-of  an  inventory,  as  a  duty  imposed  by  statute  upon  all  executors.  In 
support  of  this  contention  he  dtes  Thomson  v.  Thomson  (1840)  i 
Bradf.  Sur.  24;  Cotterell  v.  Brock  (1850)  Id.  148;  Forsyth  v.  Burr 
(1862)  37  Barb.  540;  Creamer  v.  Waller  (1884)  2  Dem.  Sur.  351. 
Other  and  later  decisions  may  be  found  to  the  same  effect,  but  they 
all  rest  on  the  cases  decided  by  Surrogate  Bradford  in  1849  and  1856, 
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without  (UsGUssion  as  to  the  reasons  for  the  rule.  Surrogate  Brad- 
ford discusses  the  practice  of  the  English  ecclesiastical  courts,  which 
was,  of  course,  based  on  special  powers  belonging  to  them,  not  at  all 
applicable  here;  and  rests  his  decision  on  a  provision  of  the  Revised 
Statutes  then  in  force.  This  provision  of  law  was  repealed  when  the 
Code  of  Civil  Procedure  took  effect,  on  September  I,  l88o,  but  it  does 
not  seem  to  have  been  noticed  that  these  eariy  cases  were  thus  ren- 
dered obsolete.  The  power  of  control  by  a  surrogate  over  execu- 
tors and  administrators  is,  by  the  Code  ol  Civil  Procedure,  required 
to  be  "exercised  in  the  cases  and  in  the  manner  prescribed  by  stat- 
ute." Section  2472.  Section  2716  prescribes  the  only  cases  in  which 
the  filing  of  an  inventory  may  be  compelled,  and  it  can  now  only  be 
done  on  the  appKcation  of  a  creditw  or  perscm  interested  in  the 
estate."  The  purpose  of  filing  an  inventory  is  to  give  information  to 
the  parties  having  interest  in  the  assets.  Even  if  a  discretionary  pow- 
er could  be  spelled  out  from  the  statute  to  requne  the  exhibition  of 
the  affairs  of  the  estate  on  the  request  of  a  person  holding  an  un- 
proved and  disallowed  demand,  such  discretion  should  be  exercised 
only  where  the  surrogate  is  satisfied  that  the  claim  is  probably  meri- 
torious, and  that  the  opposition  to  it  is  vexatious,  and  probably  un- 
reasonable. The  facts  (^sclosed  by  the  affidavits  submitted  on  this 
application  do  not  lead  me  to  any  such  conclusion;  and,  if  I  have 
such  a  discretionary  power,  I  refine  to  exercise  it  The  application  is 
denied. 
Application  denied. 


(38  Misc.  Rep.  4S0.) 

In  re  HOENCH'S  EBTAT& 

(Bvrrogate^a  Obnrt  New  Toife  Obvntj.   I>eceinber,  19(0.) 

I.  Trawsfkr  Tat— CorxECTiOH— LmrTATioiw. 

Testatrix  died  January  12.  1^.  at  wblch  time  Laws  1892,  c.  899,  re- 
latlDg  to  traD&fer  tax,  was  In  force.  At  such  time  tbe  right  of  tibe  state 
to  sue  for  snch  tax  did  not  accrue  until  the  expfrntton  of  IS  months  after 
the  pajment  could  tuive  been  made.  Ijrws  1889,  c  TS7,  which  became  m 
law  May  26,  1809,  provided  that  llmltatloDs  should  be  no  defense  to  a 
proceeding  to  collect  tbe  transfer  tax.  The  transfer  tax  on  the  estate 
was  fixed  November,  1902.  BeU  fiiat,  If  the  proceedlns  by  Oie  dlstrlet 
attorney  to  enforce  payment  was  barred  wlthhi  six  years  by  Oode  Olv. 
Proc.  S  !%2,  Bubd.  2,  as  a  liability  created  by  tbe  ntatnte,  bu<A  right  of 
action  existed  at  the  time  the  act  of  1890  was  passed,  so  that  after  such 
time  the  statnte  of  limitations  was  no  defense  to  a  proceeding  to  ooUect 
tbe  tax. 

a.  Btatutb  of  Limitatioks— Transfer  Tax. 

An  amendment  to  a  statute  of  llmltatloiis  may  lawfully  be  zetiDaetlT«. 

In  the  matter  of  the  estate  of  John  Moench.  Proceeding  to  en- 
force payment  of  transfer  tax.  Granted. 

Julius  Offenbach,  for  state  comptroller. 
John  Mulholland,  for  executrix. 

T2.  See  Limitation  of  Actions,  voL  83.  Cent  Dig.  | 
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THOMAS,  S.  This  is  a  proceeding  coxnmenced  l>y  the  district 
attorney  ,  of  the  county  of  New  York  to  enforce  the  payment  of  a 
transfer  tax.  His  petition  sets  forth  that  the  testator  died  on  Jan- 
uary 12,  1893,  leaving-  a  will,  by  which  the  respondent  was  appointed 
executrix  and  made  sole  legatee,  and  that  said  will  had  been  duly 
admitted  to  probate,  and  letters  testamentary  thereon  had  been  is- 
sued to  the  respondent;  that  an  order  was  made  November  18,  1902, 
fixing-  the  amount  of  transfer  tax ;  that  the  comptroller  of  the  state 
had  notified  hnn  m  writing  of  the  failure,  neglect,  and  refusal  of  the 
person  liable  to  pay  said  tax ;  and  that  no  part  of  said  tax  has  been 
paid.  The  respondent  appears  and  files  no  written  allegation  or  de- 
nial by  way  of  answer,  but  orally  contends  that,  while  the  averments 
of  the  petition  are  all  true,  the  six-years  statute  of  limitations  is  a 
complete  bar  and  defense.  I  -will  treat  this  as  a  formal  and  sufficient 
plea  of  the  statute. 

At  the  time  of  the  death  of  the  testator  the  statute  governing 
the  transfer  tax  then  in  force  was  Laws  18^2,  c.  399,  entitled  "An  act 
in  relation  to  taxable  transfers  of  property,"  the  provisions  of  which, 
so  far  as  they  are  applicable  to  the  present  proceeding,  were  substan- 
tially identical  with  those  of  our  present  statute.  The  tax  became  pay- 
at  the  time  of  the  transfer,  to  wit,  at  the  death  of  the  decedent. 
If  paid  within  six  months  thereafter,  a  discount  of  5  per  centum  was  to 
be  deducted  and  allowed,  and  no  interest  was  to  be  charged  if  payment 
was  made  within  eighteen  months.  Section  4.  The  proceeding  to 
enforce  the  payment  of  the  tax  could  only  be  taken  by  the  district 
attorney  if  the  treasurer  or  comptroller  of  any  cotmty  shaU  have  reason 
to  believe  that  any  tax  is  due  and  unpaid  tmder  ^is  act,  "after  the 
refusal  or  neglect  of  the  persons  liable  therefor  to  pay  the  same," 
and  shall  notify  the  district  attorney  in  writing  of  such  failure  or 
neglect.  Section  15.  As  the  law  then  stood,  the  right  to  maintain  a 
proceeding  such  as  the  present  one  accrued  to  the  state  when  the 
executrix  either  refused  or  neglected  to  pay  the  tax.  No  refusal  was 
alleged,  and  the  executrix  was  not  chargeable  with  neglect  during  the 
six  months  within  which  a  premium  was  offered  for  prompt  payment, 
and  probably  not  within  the  eighteen  months  during  which  payment 
could  be  made  without  interest.  It  has  accordingly  been  held  that 
the  proceeding  could  not  be  initiated  until  the  expiration  of  eighteen 
months.  Frazer  v.  People,  6  Dem.  Sur.  174.  Assuming  that  the 
transfer  tax  is  a  "liability  created  by  statute,"  and  therefore  within 
the  six-years  limitation  (Code  Civ.  Proc.  §  382,  subd.  2 ;  People  v.  Rob- 
erts, 157  N.  Y.  70,  51  N.  E.  437),  the  proceeding  could  have  been  com- 
menced at  any  time  prior  to  July  12,  1900.  By  Laws  1899,  c.  737, 
which  became  a  law  on  May  26,  1899,  it  was  enacted,  amending  the 
tax  law,  being  chapter  908,  Laws  1896,  by  the  addition  of  a  new  article, 
that: 

"The  proTtelons  of  the  Code  of  Civil  Procedure,  relative  to  the  limitation 
of  time  of  enforcing  a  civil  remedy,  shall  not  apply  to  any  proceeding  or  ac- 
tion taken  to  levy,  appraise,  assess,  determine  or  enforce  the  collection  of  any 
tax  or  penalty  pr^crlbed  by  articles  nine  or  ten  of  said  chapter,  and  this  act 
shall  be  constrned  as  bavlng  been  in  effect  as  of  date  of  the  original  enact- 
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ment  of  the  corporation  and  inheritance  tax  law:  provided,  howeTer,  that  as 
to  real  estate  In  the  hands  of  bona  fide  purchasers,  the  transfCT  tax  shall  be 
presumed  to  be  paid  and  cease  to  be  a  Hen  as  against  such  pordiasas  after 
the  eiplratlon  of  six  /ears  from  the  date  of  accnuL" 

So  far  as  the  present  respondent  is  concerned,  no  right  o(  any 
kind  to  interpose  the  defense  of  the  bar  of  the  statute  was  ever  ac- 
quired by  her,  and  the  statute  was  not  retroactive.  It  merely  re- 
pealed a  statute  that  she  might  have  used  if  the  state  had  failed  to 
commence  a  proceeding  within  more  than  a  year  after  the  repeal. 
Treated  as  a  retroactive  statute,  the  law  of  1899  was,  nevertheless, 
valid.  The  statute  of  limitations  does  not,  after  the  prescribed  period, 
destr^,  discharge,  or  pay  the  debt,  but  it  simply  bars  a  remedy  there- 
on. The  debt  and  the  obligation  to  pay  the  same  remain,  and  the 
arbitrary  bar  of  the  statute  alone  stands  in  the  way  of  the  creditor 
seeking  to  compel  payment.  The  legislature  could  repeal  the  statute 
of  Hmitations,  and  then  the  payment  of  a  debt  upon  which  the  right 
of  action  was  barred  at  the  time  of  the  repeal  could  be  enforced  by 
action,  and  the  constitutional  rights  of  the  debtor  are  not  invaded  by 
such  legislation.  Per  Earl,  J.,  in  Hulbert  v.  Clark,  128  N.  Y.  205,  28 
N.  E.  638,  14  L.  R.  A.  59;  Campbell  v.  Holt,  115  U.  S.  620,  6  Sup. 
Ct.  209,  29  L.  Ed."  483 ;  People  v.  Starkweather,  42  N.  Y.  Super.  Ct. 
325*  335-  The  application  is  granted,  with  costs  to  be  taxed.  The 
sum  due  for  tax  and  penalty  will  be  computed  and  inserted  in  the 
decree,  since  the  interest  on  the  decree  will  be  6  per  cent.  only. 

Application  granted,  with  costs  to  be  taxed. 
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ZATIEB  T.  OLIVER  0t  aL 

(Supreme  Court,  Appellftte  Division,  Second  Department   Febmary  1%  190B.) 

I   Li Bui:.— Justification— Irb IT ATioN  by  PLAiNTirr. 

In  an  action  for  Itbel.  the  fact  that  plaintiff  had  written  and  pabtisbed 
of  defendant  or  ef  bto  newspaper  some  Irritating  matters  does  not  Justify 
the  publication  of  a  Ubel  concernins  plaintiff,  and  la  not  pleadable  aa  a 
foil  defense. 

%  EJaMB— I'ARTIAL  DbPENSB— HiTIOATION  OV  DAMAGES 

Under  Ck>de  CIt.  Proc  |  S36,  providing  that  In  actions  tw  personal  In- 
Jury  the  def^dant  may  prove  tacts,  not  amounting  to  a  total  defense, 
tending  to  mitigate  or  otherwise  reduce  plaintiff's  damages,  If  set  forth 
In  the  answer,  the  defendant,  In  an  action  for  Ubel,  may  allege  that  the 
plaintiff  bad  written  and  publlslied  certain  Irritating  matters  of  defendant 
or  <tf  bis  newspaper. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Henry  P.  Xavier  against  John  W.  Oliver  and  another. 
From  a  judgfment  sustaining  a  demurrer  to  a  defense  and  overruling 
a  demurrer  to  a  partial  defense  both  parties  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

Roger  M.  Sherman,  for  plaintiff. 
James  M.  Htmt,  for  defendants. 

WOODWARD,  J.  this  is  an  action  for  libel.  The  plaintiff  states 
a  cause  of  action,  and  the  defendants  have  answered,  setting  up  a 
defense  and  a  separate  and  partial  defense.  To  both  of  these  the 
plaintiff  interposes  a  demurrer.  The  learned  court  al  special  term 
holds,  and  properly,  we  believe,  that  the  matter  pleaded  as  a  de- 
fense does  not  in  law  constitute  a  defense  to  the  action.  The  same 
matter  is  pleaded  as  a  partial  defense,  and  the  court  holds  that  this 
does  contain  facts  which  may  be  proved  in  mitigation  of, damages, 
under  the  provisions  of  section  536  of  the  Code  of  Civil  Procedure, 
and  overruled  the  demurrer  to  the  partial  defense.  Both  parties  ap- 
peal from  the  interlocutory  judgment,  the  plaintiflF  urging  that  both 
demurrers  should  have  been  sustained,  the  defendants  that  neither  of 
them  should  receive  the  sanction  of  the  court. 

The  justification  in  an  action  for  Ubel  must  be  as  broad  as  the 
charges  (Young  v,  Fox,  26  App.  Div.  261,  267,  49  N.  Y.  Supp.  634, 
and  authority  there  cited) ;  and  the  fact  that  the  plaintiff  in  this  ac- 
tion is  alleged  to  have  written  and  published  of  the  defendant  or  his 
newspaper  some  irritating  matters  does  not,  as  a  matter  of  law,  jus- 
tify the  defendants  in  publishing  a  libel  concerning  the  plaintiff.  It 
is,  however,  proper  that  these  matters  should,  if  pleaded,  be  place! 
before  the  jury  in  mitigation  of  damages.  Section  536,  Code  Civ. 
Proc.  The  defendants  have  pleaded  the  facts  surrounding  the  pub- 
lication of  the  alleged  libel  in  mitigation  of  damages,  and  they  arc 
entitled  to  an  opportunity  to  prove  them  upon  the  trial.  The  inter- 
locutory judgment  appealed  from  should  be  affirmed. 

Interlocutory  Judgment  afflnned,  without  coHts.  All  concur. 


f  2.  See  Libel  and  Slander,  toL  32.  Oent  Dig.  |  164. 
80  N.T^.— 16 
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HEINRICH  T.  VAK  WRICKLER. 


(Supreme  Cknirt,  Appellate  Division.  Second  Department   Febroary  11,  19QB.) 

1  Rbplbvin— PttETroufl  Demand— SuF  PI  CI  HNCT 

A  sufflcleot  demand  necessary  to  support  replevin  of  a  chattel  held  by 
defendant  ander  a  contract  of  condttiooal  sale  is  not  shown  by  pi"oof  of 
a  demand  on  third  persons  not  having  custody  or  control  of  the  property, 
or  of  a  statement  by  the  officer  serving  the  replevin  papers,  made  after 
breaking  a  door  In  accomplishing  their  service,  that  be  had  them. 

Appeal  from  municipal  court,  borough  of  Queens,  Second  district. 

Action  by  Frederick  W.  Heinrich  against  Jessie  Van  Wrickler 
From  a  judgment  for  defendant  entered  on  a  dismissal  of  the  com- 
plaint at  the  close  of  plaintiff's  evidence,  he  appeals.  Affirmed. 

Ar^ed  before  GOODRICH,  P.  J.,  and  BARTI^ETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

William  Morris,  for  appellant. 
Fred  G.  De  Witt,  for  respondent 

PER  CURIAM.  This  is  a  suit  in  replevin  for  the  recovery  of  a 
piano  in  the  possession  of  the  defendant  under  a  contract  of  condi- 
tional sale.  As  such  possession  was  lawfully  acquired,  it  was  neces- 
sary for  the  plaintiff  to  prove  a  demand  for 'the  return  of  the  chattel 
in  order  to  maintain  proceedings  and  an  action  in  replevin.  This 
he  failed  to  do,  and  the  municipal  court  justice  dismissed  the  com- 
plaint on  account  of  this  defect  in  the  proof.  While  there  was  evi- 
dence of  a  demand,  it  was  of  a  demand  addressed,  not  to  the  defend- 
ant herself,  but  to  a  person  or  persons  not  shown  to  have  any  cus- 
tody or  control  of  the  property.  The  so-called  demand  made  by  the 
marshal  upon  the  defendant  personally  appears  to  have  been  nothing 
more  than  a  statement  to  the  effect  that  he  had  replevin  papers  to 
replevy  the  piano,  after  he  had  broken  in  her  door  in  order  to  gain 
access  to  it.   The  judgment  should  be  affirmed. 

JndgmeDt  of  the  municipal  conrt  alBnned,  witb  costs. 


(Supreme  Court,  Appellate  Division,  First  Department.   Pebmary  6,  1903.1 

1    CAKRIKRS  of  FRKlOHT—Exi'RESa  COMPAKT— Loss   OP  QOODB  BY  FiRS— QOBS- 
TION  FOIt  JURV— SllFPICtKNCY  OF  KviDENCB— FaILUHB  TO  ObJBCT. 

Evidence,  In  an  action  by  a  consignee  of  goods  against  an  express 
compimy.  considered,  and  Held  sufficient  to  -warrant  submitting  to  the 
Jnry  tlie  Issues  as  to  shipment  and  destmcHoD  of  tbe  goods  by  Are  en 
route.  In  vi(>w  of  plaintlflTs  failure  to  object  eltber  to  the  evidence  or  to 

such  subuilission, 

fi.  Same— NKfn,i«ENCE— PRBsrirPTiON. 

Plaintiff  w!is  tJie  consipnee  of  goods  delivered  for  transportation  to  the 
express  cnnipjiny.  on  condition  th.it  the  company  should  not  be  held  liable 
for  any  loss  or  damnge  liy  lire  unless  the  goods  were  specially  insured. 
It  T\-aR  sho^n  that  tlie  goods  were  destroyed  by  Are  en  route,  but  no 
evidence  was  offered  that  the  company  was  In  any  way  responsible 
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therefor.  Hel^  tnsnffldent  to  cbarge  the  company,  no  presamptlon  tbat 
tbe  compaay  was  negllg^t  arising  from  tbe  mere  fact  tbat  the  ftre 

occurred. 

1  8ahe— Failure  to  Search  Debris. 

Where  an  express  company,  on  receiving  a  package  for  transportation, 
Is  not  Informed  tbat  It  contalne  gold,  tbe  company  Is  not  negligent  In 
falling  to  search  tbe  ruins  of  tbe  express  car  after  a  fire  in  order  to  re- 
cover tbe  property. 

4  Same— Con  eioNUEKT  or  Package — Failure  to  Dibolobb  Contents — Limita 

TIOH  OP  IJABILITT. 

A  package  was  consigned  to  an  express  company  for  transportation, 
without  disclosure  being  made  that  It  contained  gold.  It  was  stipulated 
that  tbe  company  shonid  not  be  liable  for  more-  than  $50  on  any  shipment 
unless  its  true  value  was  stated.  Tbe  package  was  destroyed  en  route 
by  fire.  It  was  shovrn  that,  had  disclosure  been  made,  a  greater  charge 
would  have  been  Imposed  for  transportation,  and  that  tbe  package  would 
have  been  pot  In  a  safe,  under  the  care  of  special  messengers.  HM 
tbat  In  the  absence  of  pnwf  of  some  afflnnatlve  act  of  wrongdoing,  the 
company  was  entitled  to  an  Instruction  tbat  *he  recovery  coald  not 
exceed  960. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Edward  Rowan  against  Wells,  Fargo  &  Co.  From  a 
judgment  for  pluntifF  entered  on  a  verdict,  and  from  an  <»'der  denying 
a  motion  for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Wm.  Lloyd  Kitchel,  for  appellant. 
J.  Delahtmty,  ior  respondent. 

McLaughlin,  J.  On  the  20th  of  November,  1894,  the  plaintiff 
delivered  to  the  defendant,  an  express  company,  for  transportation 
from  New  York  to  San  Francisco,  a  package  containing  12  ounces 
of  gold  foil,  of  the  value  of  $300.  The  package  was  sealed,  and  its 
contents  asked  by,  but  not  given  to,  the  defendant.  The  charge 
paid  for  transportation  was  $1.15,  for  which  a  receipt  was  given, 
which  contained  a  provision  to  the  effect  that  the  defendant  under- 
took to  forward  the  package  upon  certain  conditions,  one  of  which 
was  that  it  should  "not  be  held  liable  *  *  *  for  any  loss  or  dam- 
age by  fire,  unless  specially  insured  and  so  noted  herein,"  or  that  it 
should  not  be  liable  "for  an  amount  exceeding  $50  on  any  shipment, 
unless  its  true  value  is  herein  stated."  The  package  was  not  deliv- 
ered, and  subsequently  this  action  was  brought  by  the  plaintiff,  as  as- 
signee, to  recover  the  value  thereof.  The  answer  denied  liability, 
and  alleged,  as  an  affirmative  defense,  among  others,  that  the  pack- 
age, without  fault  or  negligence  on  the  part  of  the  defendant,  was 
destroyed  by  fire,  and,  as  a  separate  defense,  that  in  no  event  could 
the  defendant  be  held  liable  in  an  amount  exceeding  $50. 

At  the  trial  the  plainti£f  offered  proof  of  the  delivery  of  the  pack- 
age to  the  defendant,  its  nondelivery  in  San  Francisco,  its  value, 
and  then  rested.  The  defendant  then  offered  proof,  to  which  no  ob- 
jection was  made  by  the  plaintiff,  to  the  effect  that  the  package  in 
question,  after  it  was  delivered  to  the  defendant,  was  shipped  in  a 

1 4.  See  CarrlerB,  vol.  9,  Cent  Dig.  |  06S. 
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sealed  car,  which  arrived  at  Chicago  on  the  22d  of  November,  and  it 
was  then  transferred  to  car  No.  8il,  on  a  train  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company,  which  was  under  the  charge 
of  defendant's  messenger  Brail,  and  that  that  car,  with  its  contents, 
while  en  route  between  Romeo  and  Joliet,  in  the  state  of  Illinois, 
was  destroyed  by  fire.  Proof  was  also  offered  to  the  effect  that, 
if  the  value  of  the  package  had  been  given,  90  cents  more  would 
have  been  charged  for  transportation,  which  would  have  constituted 
the  insurance  upon  it,  and,  if  insurance  had  been  paid,  the  package 
would  have  been  put  in  a  safe,  and  handled  in  the  money  department, 
each  messenger  being  required  to  take  a  receipt  from  the  one  from 
whom  the  package  was  received.  The  plaintiff  had  a  verdict  for 
the  amount  claimed,  and  from  the  judgment  entered  thereon  defend- 
ant has  appealed. 

The  respondent  contends  that  it  is  unnecessary  to  examine  the 
errors  alleged  by  the  appellant,  inasmuch  as  there  was  no  competent 
proof  offered  at  the  trial  from  which  a  finding  could  be  made  that 
the  package  was  ever  shipped  by  the  defendant  or  destroyed  by  fire. 
Upon  this  point,  however,  it  appears  that  the  defendant's  witness 
Hickey  testified  that  he  was  a  general  agent  of  the  defendant  at  the 
New  York  depot;  that  the  parcel  in  question  passed  through  the 
New  York  depot,  and  was  forwarded  from  there  in  a  sealed  car  to 
Chicago,  and  arrived  there  at  i  a.  m.,  on  the  226  of  November;  and 
the  witness  Brail  testified,  in  answer  to  certain  interrogatories,  that 
on  the  22d  of  November  he  made  a  trip  from  Chicago  to  Streeter, 
111.,  as  a  messenger  helper;  that  he  had  charge  of  car  No.  811,  which 
contained  goods  billed  direct  from  New  York  to  San  Francisco; 
that  these  goods  were  taken  from  a  car  which  arrived  direct  from 
New  York  over  the  Erie  Railroad;  that  the  contents  of  said  car 
No.  811,  with  the  exception  of  three  boxes  and  one  bicycle,  none  of 
which  were  addressed  to  plaintiff's  assignor,  were  destroyed  by  fire 
between  Romeo  and  Joliet.  Certain  correspondence  between  the  par- 
ties was  also  put  in  evidence,  in  which  the  defendant  stated  that  ac- 
cording to  its  best  belief  the  package  was  lost  by  fire,  and  the  plaintiff 
himself  testified  at  the  trial  that  he  had  heard  the  package  was  burned 
in  the  express  car  and  he  had  no  doubt  about  it.  Taking  this  evi- 
dence all  together,  in  connection  with  the  fact  that  no  objection  was 
made  to  its  admission,  and  that  the  trial  proceeded  and  was  sub- 
mitted to  the  jury  upon  the  theory  (to  which  the  plaintiff  did  not 
object)  that  the  package  was  shipped  and  destroyed  by  fire,  we  are 
of  the  (pinion  that  the  respondent  cannot  now  question  that  fact. 
If  he  desired  to  raise  that  question,  it  should  have  been  raised  at  the 
trial.  No  such  question  having  been  raised,  there  was  sufficient  evi- 
dence to  go  to  the  jury  upon  that  question. 

Tliis  brings  us  to  a  consideration  of  the  merits  of  the  appeal.  The 
principal  question  presented  is  this :  Can  the  defendant  be  held  liable 
for  the  destruction  of  the  package,  under  the  facts  stated,  in  the  ab- 
sence of  proof  that  the  fire  occurred  by  reason  of  some  negligence 
on  the  part  of  the  defendant?  No  evidence  was  offered  to  the  effect 
that  the  defendant  was  in  any  way  responsible  for  the  fire.  On  the 
contrary,  it  affirmatively  appears  that  as  soon  as  the  fire  was  dis- 
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covered  every  reasonable  effort  was  made  to  extinguish  it  and  to 
save  the  contents  of  the  car.  The  conditions  upon  wWch  the  package 
was  received,  as  indicated  by  the  receipt  delivered,  relieved  the  de- 
fendant from  liability  for  loss  by  fire,  aiul  constituted  it  only  a  bailee 
for  hire.  A  bailee  for  hire  can  only  be  made  liable  for  loss  of  goods 
by  fire  upon  proof  that  such  loss  was  due  to  his  negligence.  The 
fact  that  a  fire  occurred  which  destroyed  the  package  did  not,  in  and 
of  itself,  prove  that  the  defendant  was  negligent,  nor  did  a  presump- 
tion arise  that  the  fire  was  due  to  any  lack  of  care  on  the  part  of  the 
defendant. 

In  this  respect  the  case  is  much  like  I«amb  v.  Transportation  Co., 
46  N.  Y.  271,  7  Am.  Rep.  327.  There  certain  cotton  was  destroyed 
by  fire,  and  the  bill  of  lading  contained  a  provision  with  reference  to 
destruction  by  fire  similar  to  the  receipt  under  consideration.  The 
defendant  proved  that  the  cotton  was  destroyed  by  fire,  while  in  a 
shed  on  one  of  its  wharves,  utd  the  question  presented  was  whether 
this  provision  in  the  bill  of  lading  constituted  a  defense,  or  whether  the 
defendant  was  bound  to  go  a  step  further,  and  show  that  the  fire  did 
not  occur  by  reason  of  its  negUgence.  The  court  held  that,  "to  en- 
title the  plaintiff  to  recover,  he  was  bound  to  prove  that  the  fire  which 
consumed  the  cotton  resulted  from  the  negligence  of  the  defendant," 
and,  having  failed  in  doing  that,  no  recovery  could  be  had.  This  case 
was  followed  by  Whitworth  v.  Railway  Co.,  87  N.  Y.  413,  the  court 
there  saying: 

*Trbe  bins  of  lading  contain  a  general  exemptloii  fEom  liability  for  loss  by 
fire,  and,  the  loss  having  occnrred  tcom  thte  cause,  It  was  IncmnbeDt  on  the 
plalDttfF,  In  order  to  avoid  the  effect  of  the  exemption,  to  show  that  the  fire 
was  the  result  of  the  defendant's  negligence,  or  that  the  loss  resulted  from 
some  l>reach  of  the  defendant's  duty.  The  burden  was  upon  the  plaintiff  to 
show  facts  taking  the  case  ont  of  the  operation  of  the  exemption  clause 
*  *  *  Accidental  fires,  occurring  without  negHgence,  are  frequent  The 
occurrence  of  a  fire  does  not  altme  Justify  the  inference  of  negligence.  lu 
the  absence  of  all  explanation  of  the  origin  of  the  fire,  or  of  evidence  tending 
to  show  that  It  was  within  fbe  power  of  the  defendant  to  have  made  such 
ex]»[anatlon,  or  that  by  the  exercise  of  reasonable  care  the  fire  would  not 
have  occnxred,  no  presumption  of  negligence  was  raised  so  as  to  Jnatlfy  the 
submlssUm  of  tbe  qnestloi)  to  the  Jury." 

And  to  the  same  effect  are  Stewart  v.  Stone,  127  N.  Y.  500,  28  N. 
E.  595,  14  L.  R.  A.  215,  and  Libertv  Ins.  Co.  v.  Central  Vermont  R. 
Co.,  19  App.  Div.  509,  46  N.  Y.  Siipp.  576. 

The  question  as  to  whether  the  plaintiff  could  recover  without  prov- 
ing negligence  on  the  part  of  the  defendant  was  squarely  presented  by 
defendant's  exception  to  the  following  instruction  given  to  the  jury, 
viz. : 

"The  defendant  herein  having  admitted  the  receipt  of  tbe  goods.  It  devolved 
upon  It  to  show  that  the  loss  occurred  through  no  negligence  or  fault  upon 
Its  part,  and  this  burden  rests  upon  It." 

This  was  clearly  erroneous,  under  the  decisions  hereinbefore  cited. 
In  Lamb  v.  IVansportation  Co.,  supra,  a  similar  charge  was  held  bad, 
the  court  saying: 

*^nie  idea  plainly  conveyed  to  the  Jury  was  that  they  shonld  find  ttx  the 
plaintiff  unless  satisfied  from  the  evidence  that  tbe  Are  was  not  the  result 
of  the  defendant's  negligence,  Hins  leaving  them  to  And  for  tbe  plaintiff  If 
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unable  to  detenolne  whether  the  Ore  so  resulted  or  act,  while  the  instruction 
should  have  beai  to  find  for  the  defendant  nnlesB  they  found  from  all  the 
erldaioe  that  the  fire  was  the  result  of  tlie  negligence  of  the  defoidant" 

The  court  also  erred  in  refusing  to  charge,  at  defendant's  request : 

"If  the  shipper  did  not  disclose  to  the  defendant  the  fact  that  the  package 
contained  gold.  It  was  not  negligence  upon  the  part  of  the  defendant  If  it 
made  no  eearch  of  the  ruins  of  the  burnt  car  tot  the  contents  of  the  package." 

When  the  package  was  delivered  no  intimation  whatever  was  made 

to  the  defendant  that  it  contained  gold.  How,  under  such  circum- 
stances, can  it  be  said  that  the  defendant  was  negligent  because  it  did 
not  search  in  the  ruins  after  the  fire  for  the  purpose  of  finding  the 
gold?  Would  a  person  of  ordinary  judgment  and  prudence  have 
done  that  ?  What  reason  had  it  to  expect  that  there  was  gold  in  the 
ruins?  None  whatever.  Then  why  should  it  make  a  search?  Clear- 
ly, negligence  could  not  be  predicated  on  defendant's  omission  in  this 
respect. 

"rhe  appellant  also  contends  that  the  court  erred  in  refusing  to 
charge,  at  its  request,  that  the  recovery  should,  in  any  event,  be  lim- 
ited to  the  sum  of  $50.  We  think,  under  the  facts  presented,  the  jury 
should  have  been  so  instructed.  If  the  true  value  had  been  given  a 
higher  charge  would  have  been  made,  and  the  defendant  would  have 
forwarded  the  package  in  a  safe,  under  the  care  of  a  special  messen- 
ger. In  Magnin  v.  Dinsmore,  62  N.  Y.  35,  20  Am.  Rep.  442,  a  pack- 
age containing  watches  was  shipped,  and  a  receipt  was  taken  by  the 
shipper  which  was,  in  substance,  in  the  same  form  as  the  one  here 
under  consideration.  The  value  of  the  package  there  was  asked, 
but  not  given,  and  the  evidence  showed  that  a  greater  rate  would 
have  been  charged  had  the  true  value  been  stated,  and  it  would  have 
gone  through  the  money  department  in  a  safe.  The  evidence  estab- 
lished negligence  on  defendant's  part,  and  there  was  no  proof  of 
fraudulent  concealment  of  the  value  of  the  package  by  the  plaintiffs, 
except  their  silence.  The  defendant  requested  the  court  to  charge 
that  the  plaintiff  was  limited  to  a  recovery  of  $50,  which  was  refused, 
and  on  appeal  this  was  held  to  be  error,  the  court  saying : 

"I  conclude  that  the  defendant  Is  right  In  Its  clnfm  that  the  question  of 
concealment  of  value,  upon  the  undisputed  facts  of  the  agreement  and  of  the 
fillpnce  of  the  plalntlffR,  was  one  of  law  for  the  court,  and  not  of  fact  tor  the 
jury;  and  that  silence  only  as  to  value  amounted  to  such  an  Imposition  upon 
the  defendant  as  would  relieve  It  from  a  liability  for  the  total  value  -of  the 
goods,  unless  somethiog  more  In  Its  conduct  Is  shown  than  negligence  to 
carry  safely  and  to  deliver  promptly." 

See,  also,  Magnin  v.  Dinsmore,  70  N.  Y.  410,  26  Am.  Rep.  608; 
Rathbone  v.  Railroad  Co.,  140  N.  Y.  48,  35  N.  E.  418;  and  Bermel 
V.  Railroad  Co.,  62  App.  Div.  389,  70  N.  Y.  Supp.  804. 

Before  the  defendant  could  be  held  liable  in  excess  of  $50  the  plain- 
tiff was  obligated  to  prove  some  affirmative  act  of  wrongdomg  on  the 
part  of  the  defendant,  and  this  it  did  not  do.  Mere  ordinary  neglect 
was  not  sufficient. 

It  follows,  therefore,  for  the  errors  thus  committed,  the  judgment 
and  order  appealed  from  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.   All  concur. 
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Onpreme  Ooart,  Appellate  DlTlslon.  First  Department   February  8,  1906.) 

t  Stbket  Railroads— Injuries  to  Pbdestriaks— Contributoby  Nkqugbnob. 
When  plaintiff  started  to  cross  a  street,  he  saw  a  sonth-bound  car  ap- 
proach about  a  block  away.  He  crossed  the  soutb-boand  tradt,  and  did 
not  dlacover  a  norOi-boimd  car  approacblng  nntU  be  was  about  to  at^ 
on  the  north-bound  track,  and  tn  order  to  avoid  a  collision  he  stepped 
back  on  the  south-bound  track,  and  was  struck  by  the  south-bound  car. 
SeJd,  that  It  was  plaintiff's  duty  to  have  looked  both  ways  before  starting 
to  cross  the  street^  bis  failure  to  do  so  constituted  contrlbutoiy  negrll- 
gence. 

&  Same— DuTT  of  Motokuan. 

The  motorman  on  the  south-bound  car  was  not  bound  to  anticipate 
that  plaintiff,  after  crossing  the  south-bound  track,  would  retrace  his 
steps  In  order  to  avoid  a  collision  with  the  iK>rth>bound  car. 

IL  Bahr— InsTRDCrioifs— Ihtervbkino  Cause. 

Where,  In  ao  action  for  Injuries  while  crossing  a  street  railway  track, 
there  was  no  evidence  <tf  any  Intervening  cause,  and  the  evidence  would 
have  Justified  a  finding  that  plalntUTs  injuries  were  due  to  his  own  negli- 
gence, a  charge  that,  though  plaintiff  was  guilty  of  contributory  n^l- 
gence.  yet  If  defendant,  by  reasonable  care,  could  have  avoided  the  con- 
sequences of  such  negligence,  and  If  plaintiff's  negligence  was  not  the 
direct  cause  of  the  accident,  plaintiff  was  entitled  to  recover  If  defendant 
was  guilty  of  n^ligenc^  was  error. 

Appeal  from  trial  term.  New  York  county. 

Action  by  George  T.  Trauber  against  the  Third  Avenue  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Addison  C.  Ormsbee,  for  appellant. 
Edward  B.  La  Fetra,  for  respondent. 

Mclaughlin,  J.  The  plaintiff,  on  the  9th  of  Tune,  1899,  be- 
tween 7  and  8  o'clock  in  the  evening,  while  crossing  Third  avenue  at 
Twenty-Fourth  street,  in  the  city  of  New  York,  was  struck  and  in- 
jured by  one  of  defendant's  cars.  According  to  his  testimony,  when 
he. left  the  west  curb  of  Third  avenue  he  saw  a  south-bound  car  ap- 
proaching between  a  half  and  a  block  away.  It  was  lighted,  so  that 
he  had  no  difficulty  m  seeing  it.  He  crossed  the  south-bound  tracks, 
and  either  had  or  was  about  to  step  upon  the  north-bound  tracks, 
when  he  discovered  a  car  only  a  few  feet  from  him,  approaclung 
from  the  south,  and  in  order  to  avoid  a  collision  with  that  car  he 
stepped  back  onto  the  south-bound  tracks,  and  was  immediately 
struck  by  the  car  going  south. 

I  am  of  the  opinion  that  the  motion  made  by  the  defendant  to  dis- 
miss the  complaint  at  the  close  of  plaintiff's  case,  and  renewed  at  the 
close  of  the  whole  case,  should  have  been  granted.  The  testimony  is 
uncontradicted  to  the  effect  that  the  plaintiff,  before  attempting  to 
cross  Third  avenue,  did  not  look  to  see  whether  a  car  was  approach- 
ing from  the  south,  nor  did  he  look,  after  leaving  the  westerly  curb 
■  of  Third  avenue,  to  see  where  the  south-bound  car  was  beiore  stepping 
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back  upon  those  tracks.  His  failure  to  look  for  the  north-bound 
car  and  to  ascertain  the  relative  position  of  both  of  the  cars  before 
starting  to  cross  the  tracks,  and  thus  placincf  himself  in  a  position  of 
danger  between  the  two  cars  approaching  Trom  opposite  directions, 
was  a  negligent  act  upon  his  part,  inasmuch  as  it  was  his  duty  to  look 
both  ways  before  starting  to  cross  the  street.  Jackson  v.  Railway 
Co.  (decided  at  November  term;  not  yet  officially  reported)  78  N.  Y. 
Supp.  X096.  Nor  can  it  be  said  that  the  motorman  on  the  south- 
bound car  was  negligent  because  he  did  not  anticipate  that  the  plain- 
tiff, after  he  had  passed  over  the  south-bound  tracks,  would  retrace 
his  steps  in  order  to  avoid  a  collision  with  the  north-bound  car.  On 
the  contrary,  the  motorman  had  the  right  to  assume*  as  we  held  in 
the  Jackson  Case,  that  after  the  plaintiff  had  passed  over  the  south- 
boimd  tracks  he  would  continue  in  the  same  direction  in  which  he  was 
going,  instead  of  stepping  back  upon  those  tracks,  and,  if  there  were 
any  danger  of  his  colliding  with  the  north-bound  car,  he  would  re- 
main in  the  space  between  the  two  tracks,  which,  according  to  the 
uncontradicted  evidence,  was  about  six  feet. 

The  judgment  must  also  be  reversed  for  an  error  in  the  charge. 
From  what  has  been  said  it  is  evident  that  there  was  testimony  of- 
fered from  which  the  jury  might  have  found  that  the  plaintiff's  inju- 
ries were  due  to  his  own  negligence.  The  court  in  its  charge  stated 
that: 

"Even  If  tbe  plaintiff  was  gnllty  of  contributory  nesUgoice,  the  qoestlon 
remains  whether  the  defendant  might,  by  the  exercise  of  reasonable  care  and 
pradence,  have  avoided  the  consequencea  of  the  Injnred  party's  negligence. 
If  the  plaintiff's  alleged  contributory  negllKence  was  not  the  direct  and  proxi- 
mate cause  of  the  accident  then  the  plaintiff  la  entitled  to  a  verdict  against 
the  defendant,  If  the  defendant  was  guilty  of  negligence;  that  la,  If  the  motor- 
man  did  not  nse  that  ordinary  degree  of  care  which  a  prudent  motorman 
i^ould  have  exercised  under  the  same  clrcumBtancea." 

This  was  excepted  to,  the  counsel  sa^g: 

"*  *  *  I  except  to  that  portion  of  your  hoao^B  eharce  where  yoor  honw 
•ays,  In  words  or  substance,  If  the  plaintiff  was  gull^  of  contrlbntory  negll> 
gence  the  motorman  could,  with  reasonable  car&  have  prevented  the  ac^ 
dent- 
To  which  the  court  responded: 

**If.he  could.  In  that  event  the  defendant  would  be  liable." 

An  exception  was  also  taken  to  this  statement. 

Upon  the  facts  presented,  this  was  an  incorrect  statement  as  to  the 
law,  and  the  jury  must  have  been  misled  by  it.  Rider  v.  Railway  Co., 
171  N.  Y.  139,  03  N.  E.  836,  58  L.  R.  A.'i25.  We  have  recently,  in 
several  decisions,  pointed  out  the  error  in  similar  instructions.  Bortz 
v.  Railroad  Co.,  79  N.  Y,  Supp.  1046,  and  Ddkowsky  v.  Same,  79 
N.  Y.  Supp.  1104  (decided  at  January  term;  not  yet  officially  report- 
ed); Csatlos  v.  Railway  Co.,  70  App.  Div.  606,  75  N.  Y.  Supp.  583; 
Sciurba  v.  Same,  73  App.  Div.  170,  76  N.  Y.  Supp.  772;  G<K)dman 
V.  Same,  63  App.  Div.  84,  71  N.  Y.  Supp.  177. 

The  effect  of  this  charge  was  that,  even  if  the  jury  found  the  plain- 
tiff guilty  of  contributory  negligence,  they  might,  notwithstanding, 
find  a  verdict  in  his  favor,  if  the  motorman  of  the  car,  by  the  exercise 
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of  reasonable  care  and  prudence,  could  have  avoided  the  collision; 
in  other  words,  the  charge  as  made  eliminated  from  the  case  the  whole 
subject  of  contributory  negligence  on  the  part  of  the  plaintiff,  and 
this  cannot  be  done  under  the  law  as  it  now  exists,  except  in  cases 
where  it  is  clear  that  there  is  some  new  act  of  negligence  on  the  part 
of  the  defendant  which  constitutes  the  proximate  cause  of  the  injury ; 
and,  determining  what  constitutes  the  proximate  cause,  the  same 
tests  must  be  applied  to  the  conduct  of  both  parties.  Rider  v  Railway 
Co.,  supra;  Bortz  v.  Railroad  Co.,  supra.  Here  there  is  not  even  a 
sug^stion  of  any  new  or  intervening  oLUse,  on  the  contrary,  the 
proof  showed  a  continuous  act  on  the  part  of  the  motorman  from 
the  time  the  plaintiff  commenced  to  cross  Third  avenue  until  he  was 
injured,  which  act  or  the  act  of  the  plaintiff  himself  was  the  proxi- 
mate cause  of  the  injury. 

For  the  reasons  given,  therefore,  the  judgment  and  order  appealed 
from  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.  All  concur,  O'BRIEN  and  HATCH,  JJ., 
on  ground  of  error  in  charge. 


WHJBHAM  T.  HKTROPOLITAN  ST.  RT  OO, 

(Bnpreme  Court,  Appellate  Division,  ^rst  Department.  February  9,  IMS.) 

L  Guardian  Ad  Litem  for  Infakt— Execution — Gitiro  Bbooritt 

Under  Code  CIt.  Proc.  {  474,  providing  that  a  guardian  ad  litem  for  an 
Infant  may  not  receive  money  of  tlie  Infant  till  he  has  given  security, 
and  general  mles  of  practice  Na  61,  to  the  same  effect,  she  her  at- 
torney may  not  proceed  by  execution  to  collect  a  iudgment  tOl  the  se- 
enrity  Is  given. 
Patterson,  J.,  dlfisentlng. 

Appeal  from  special  term,  New  York  county. 

Action  by  Hattie  Wileman,  an  infant,  by  Alice  Tracy,  her  guardian 
ad  litem,  against  the  Metropolitan  Street  Railway  Company.  From 
an  order  denying  a  motion  to  set  aside  an  execution,  defendant  ap- 
peals. Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Addison  C.  Ormsbee,  for  appellant. 

Mclaughlin,  J.   There  is  no  dispute  as  to  the  facts  involved  in 

this  appeal.  They  are,  so  far  as  the  same  are  material,  as  follows: 
The  plaintiff,  through  her  guardian  ad  Htem,  brought  thb  action  to 
recover  damages  for  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  the  defendant.  She  recovered  a  judg- 
ment for  a  substantial  amount,  which  was  afHrmed  on  appeal  to  this 
court.  79  N.  Y.  Supp.  1150.  Thereafter  the  guardian  ad  litem, 
through  her  attorney,  asked  the  defendant  to  pay  the  amount  of  the 
judgment,  which  it  was  ready  and  offered  to  do,  provided  the  guardian 
ad  litem  would  file  the  security  required  by  section  474  of  the  Code 
of  Civil  Procedure  and  rule  51  of  the  general  rules  of  practice.  This 
the  attorney  refused  to  do,  notwithstanding  he  admitted  no  such  se- 
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curity  had  been  filed,  aad  he  immediately  issued  an  execution  upon 
the  judgment  to  the  sheriff  of  New  York  county.   The  defendant  . 
thereupon  made  a  motion  to  vacate  and  set  aside  the  execution,  or 
for  leave  to  pay  the  money  into  court   The  motion  was  denied, 
and  from  that  order  defendant  appeals.  , 

I  am  of  the  opinion  that  this  order  should  be  revereed.   Section  474 
of  the  Code  of  Civil  Procedure  provides  that . 

"Rxcept  In  a  csbp  wliere  It  Is  otherwise  specially  prescribed  hy  law,  a 
guardian  appt^ted  for  an  InfaDt,  as  prescribed  In  this  article,  Hhall  not  be 
permitted  to  receive  money  or  property  of  the  Infant,  •  *  •  until  he  baa 
given  snfHclent  security  approved  by  a  Judge  of  the  court,  or  a  county  judge, 
to  account  for  and  ai^Iy  the  same  under  the  direction  of  tbe  court" 

And  to  the  same  effect  is  rule  51  of  the  general  rules  of  practice. 

Here  it  is  conceded  that  the  guardian  ad  litem  had  not  given  the 
security  required  by  law,  and  tl^t  fact  was  known  to  tbe  defendant 
when  it  was  asked  to  pay  the  judgment  She  was  not,  therefore, 
authorized  to  receive  the  amount  of,  or  to  satisfy,  the  judgment,  and 
a  payment  of  it  would  not  have  protected  the  defendant.  Wuesthoff 
v.  Insurance  Co.,  107  N.  Y.  580,  14  N.  E.  8rr;  Calmbacher  v.  Neu- 
man,  28  Abb.  N.  C.  156,  18  N.  Y.  Supp.  ig8.  An  attorney  has  no 
more  authority  or  power  than  his  chent  Here,  the  guardian  ad 
litem  being  prohibited  from  receiving  the  amount  of  the  judgment, 
her  attorney  was  also  prohibited  from  receiving  it,  and  this  seems 
to  be  conceded  in  the  prevailing  opinion.  Both  of  them  being  unau- 
thorized to  receive  the  amount  of  the  judgment,  it  seems  to  me  to 
necessarily  follow,  under  the  provision  of  the  Code  referred  to,  that 
neither  of  them  could  take  a  single  step  towards  enforcing  the  col- 
lection of  the  judgment,  either  by  execution  or  otherwise,  until  the 
security  had  been  given  as  provided  in  that  section.  The  power  to 
act  at  all  in  this  respect  depended  upon  the  security  given.  This  was 
a  necessary  prerequisite  to  the  exercise  of  any  power  whatever. 

Nor  do  I  see  any  force  in  the  suggestion  that  a  collection  of  the 
judgment  may  be  made  through  the  sheriff,  because  he  is  not  neces- 
sarily required  to  immediately  pay  tbe  money  to  the  guardian  ad 
litem  or  her  attorney,  and  can  ultimately  only  pay  it  over  in  acconl- 
ance  with  law.  If  an  attorney  has  power  to  issue  an  execution,  then, 
so  far  as  a  sheriff  is  concerned,  he  is  presumed  to  be  authorized  to 
receive  the  amount  called  for  by  the  execution.  It  would  be  very 
unreasonable  to  hold  that  a  sheriff,  before  he  can  safely  pay  over 
money  collected  upon  an  execution  to  an  attorney  who  issued  it, 
must  ascertain  whether  the  attorney  or  his  client  is  legally  authorized 
to  receive  it.  How  would  a  sheriff  ascertain  these  facts?  And  in 
the  absence  of  satisfactory  information  bearing  on  the  subject,  how 
long  would  he  be  justified  in  holding  the  money? — ^both,  as  it  seems 
to  me,  pertinent  inquiries  in  view  of  the  suggestions.  To  hold  that 
the  sheriff  is  entitled  to  receive  the  amount  of  the  judgment,  when 
the  guardian  ad  litem  or  her  attorney  cannot,  is  to  do  an  injustice 
to  the  judgment  debtor,  in  that  it  compels  it  to  pay  an  additional 
sum  to  the  sheriff  for  making  the  collection.  One  who  is  ready  and 
offers  to  pay  a  judgment  just  as  soon  as  the  opposing  party  will  put 
herself  in  a  position  to  legally  receive  the  amotmt  desired  to  be  paid. 
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and  satisfy  the  Judgment,  ought  not  to  be  compelled  to  pay  the  fees 
of  a  sher^  for  making'  the  collection. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  to  vacate 
and  set  aside  the  execution  granted,  with  $io  costs.  AU  concur^  ex- 
cept PATTERSON,  J.,  who  dissents. 


OBAia  T.  JAHEB  et  iL 

(Supreme  Court  Appellate  DiTlaion,  Flnt  Department  Febmarr  9,  1908.) 

1    SfRTKING  OOT  CADBB  OF  ACTION  ON  HOTION 

Unless  plaintiff  la  limited  by  some  order  regulating  tbe  form  of  tils 
complaint,  the  special  term  may  not  Btrlke  out  a  whole  cause  of  action 
on  motion;  whettier  there  1b  a  good  cause  of  action  or  plaintiff  Is  entitled 
to  relief  can  be  determined  only  on  trial,  after  Interposition  of  a  demurrer 
or  answer 

t  Gdhplaiht— What  Causes  of  Action  Ai<lowed~£ffbct  of  Orders. 

In  an  action  by  a  stockholder  of  a  cwporatlon  against  Its  directors,  an 
order  was  made  allowing  plaintiff  to  make  Its  receivers  defendants,  but 
without  right  to  make  any  allegations  In  the  complaint  rendoing  tiiem: 
liable^  and  wlthont  right  to  donand  or  obtain  Judgment  against  them  In 
their  r^resmtatlve  capacity  or  individually.  An  order  was  also  made 
denying  leave  to  amend  by  adding  as  a  defendant  a  company  that  ac- 
quired property  of  the  corporation  by  a  conveyance  from  the  receivers. 
Beld,  that  these  orders  did  not  prevent  the  Insertion  in  the  complaint 
of  a  cause  of  action  which  the  corporation  bad  against  the  directors  fOr 
negligent  management,  plaintiff  asking  that  an  order  made  authorising 
a  release,  and  the  release  given  pursuant  thereto,  by  the  receivers  to  the 
directors,  be  declared  of  no  effect  against  plaintiff,  that  he  have  the  right 
to  maintain  the  action  against  them  for  their  negligence,  and  that  they 
account  Vbeeetos  to  the  receivers,  and  the  receivers  collect  the  same  for 
plaintur,  w  that  plaintiff  be  allowed  individually  to  recovar  tbe  damages. 

Appeal  from  special  term,  New  York  county. 

Action  by  Robert  A.  Craig,  suing  on  behalf  of  himself  and  all  other 
stockholders  of  the  Anglo-American  Savings  &  Loan  Association, 
against  Thomas  L.  James  and  others,  receivers  of  tlie  association. 
From  an  order  striking  out,  on  motion  of  defendants,  so  much  of  the 
amended  complaint  as  purports  to  set  forth  the  first  cause  of  action, 
I^aintiff  appeals.  Reversed. 

See  75  N.  Y.  Supp.  813. 

Argued  before  VAN  BRUNT.  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Francis  M,  Applegate,  for  appellant. 
John  L.  Hill,  for  respondent  Thompson. 
David  Gerber,  for  respondent  James  and  others. 
Myer  Nussbaum,  for  defendant  receivers. 

INGRAHAM,  J.  The  plaintiff,  suing  on  his  own  behalf  and  on 
behalf  of  all  other  stockholders  of  the  Anglo-American  Savings  & 
IfOan  Association,  seeks  to  enforce  a  cause  of  action  which  had  vested 
in  the  corporation,  and  which  upon  its  dissolution  passed  to  the 
defendant  receivers,  against  the  defendants,  the  directors  of  the  cor- 
poration, for  negligence  in  the  investment  of  the  funds  of  the  cor- 
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poration,  whereby  a  large  amount  of  the  property  of  the  corporation 
was  lost  or  squandered.  The  plaintiff  demands,  as  a  portion  of  the 
relief  asked  for,  that  a  judgment  and  order  of  the  supreme  court  in 
the  county  of  Kings  be  vacated  or  modified,  and  that  a  release  given 
by  the  receivers  to  the  defendant  directors  of  all  liability  of  the  di- 
rectors to  the  receivers  shall  be  declared  to  be  null  and  void  and 
of  no  effect  as  to  the  plaintiff  and  his  co-stockholders  who  have  not 
assented  thereto ;  that  the  plaintiff  and  the  other  stockholders  stand- 
ing with  him  have  the  right  to  maintain  the  action  in  the  right  of  the 
corporation,  and  that  the  court  decree  that  the  directors  of  the  said 
corporation  are  individually  liable  to  the  said  receivers  for  all  losses 
resulting  to  the  corporation  from  their  negligence,  fraud,  misconduct, 
waste,  breaches  of  trust,  and  violations  of  law  and  of  the  articles  of 
association  and  by-laws  of  the  said  corporation;  that  they  account 
for  said  losses  to  said  receivers,  and  that  the  said  receivers  collect 
the  damages  sustained  for  the  benefit  ot  the  plaintiff  and  his  co- 
stockholders,  or  that  the  plaintiff  may  recover  the  damages  sustained 
by  himself  individually,  and  by  such  of  the  other  stockholders  as  may 
come  in,  and  for  other  and  further  relief.  Upon  motion  in  which  all 
of  the  defendants  joined,  the  special  term  struck  from  the  complaint 
the  first  cause  of  action,  upon  the  ground,  as  stated  by  the  court, 
that  the  insertion  of  this  first  cause  of  action  in  the  complaint  was  a 
violation  of  an  order  of  the  special  term  entered  on  August  14, 
1902,  and  also  a  Eolation  of  an  order  of  the  supreme  court  allowing 
the  receivers  to  be  made  parties  defendant  to  this  action. 

It  is  quite  clear  that  to  sustain  the  order  appealed  from  it  must 
appear  that  the  first  cause  of  action  was  inserted  in  the  complaint  in 
violation  of  an  order  of  the  court.  If  the  plaintiff  was  not  limited 
by  some  order  regulating  the  form  of  the  complaint,  it  would  be 
quite  improper  for  the  special  term  to  strike  out  a  whole  cause  of 
action  on  motion,  as  whether  or  not  a  good  cause  of  action  was  there 
alleged,  or  whether  upon  the  facts  stated  the  plaintiff  was  entitled  to 
any  relief,  would  have  to  be  determined  on  a  trial  after  the  interpo- 
sition of  a  demurrer  or  answer.  The  order  of  the  special  term  of 
August  14,  1902,  was  entered  upon  a  motion  made  by  the  plaintiff 
to  allow  an  amendment  of  the  summons  and  complaint  by  adding  as 
a  defendant  the  Empire  State  Realty  Company,  a  corporation  that 
acquired  certain  property  of  the  Anglo-American  Savings  &  Loan 
Association  by  a  conveyance  from  the  receivers.  That  order  recited 
the  making  of  the  motion,  the  appearance  of  the  attorneys  for  the 
various  defendants,  and  that  upon  motion  of  the  attorneys  for  the 
defendants  the  motion  was  denied.  When  this  motion  was  made  a 
demurrer  to  the  original  complaint  had  been  sustained  by  the  spe- 
cial term,  and  the  interlocutory  judgment  entered  thereon  had  been 
affirmed  by  this  court.  By  the  judgment  of  this  court  leave  was 
given  to  the  plaintiff  to  amend  the  complaint.  Before  making  such 
amendment  he  applied  to  the  special  term  to  make  this  Empire  State 
Realty  Company  a  party  defendant,  and  it  was  that  motion  that  was 
denied  by  the  order  of  August  14,  1902.  That  order  provided  "that 
the  said  motion  of  the  plaintiff  be,  and  the  same  hereby  is,  in  all 
respects  denied,  without  prejudice  to  any  future  proceedmg  by  the 
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plaintiff/'  I  cannot  see  that  the  denial  of  this  motion  was  a  restric- 
tioD  of  the  right  of  the  plaintiff  to  serve  such  an  amended  complaint 
as  he  desired,  to  enforce  the  liability  which  he  claimed  had  existed  in 
iavor  of  the  corporaticni  of  whidi  he  was  a  stockholder,  or  of  the 
receiTers  of  that  corporation  against  its  directors.  The  action  was 
originally  brought  to  enforce  such  a  liability.  It  had  been  held  upon 
the  demnrrer  that  the  original  complaint  did  not  state  focts  sufficient  to 
constitute  a  cause  of  action  against  the  defendants.  The  leave  given 
to  the  plaintiff  to  amend  the  com[^nt  was  given  for  the  very  pur- 
pose of  enabling  him  if  possible  to  frame  a  complaint  which  would 
sute  a  cause  of  action  to  enforce  such  liability,  and  the  plamtiff  was 
certainly  not  restricted  in  preparing  an  amended  oMnplaint  to  the 
same  aJlegations  as  was  contained  in  the  original  complaint.  The 
order  of  August  14.  1902,  was  nothing  more  than  a  refusal  to  allow 
an  amendment  to  the  summons  and  complaint  by  adding  as  a  defend- 
ant the  corporation  who  had  received  the  property  of  the  corporation 
oi  which  the  plaintiff  was  a  stockholder.  Undoubtedly,  without  the 
presence  of  that  corporation  as  a  defendant,  a  cause  of  action  to  set 
aside  the  transfer  by  the  receiver  to  that  corporation  could  not  be 
enforced;  but  no  such  relief  is  asked  for  by  the  amended  complaint. 
The  amended  complaint  still  seeks  to  hold  the  directors  of  the  cor- 
poration liable  for  their  misfeasance  and  nmlfeasance,  not  to  set  aside 
the  transfers  by  the  receivers.  It  seeks,  it  is  true,  to  declare  void  an 
order  of  the  supreme  court  obtained  by  the  defendants,  or  some  of 
them,  authorizing  the  receivers  to  release  the  directors  of  the  cor- 
poration from  all  liability  to  them  as  receivers  or  to  the  corporation 
for  the  acts  complained  of  by  the  plaintiff,  and  to  set  aside  the  re- 
lease; and,  that  release  having  been  set  aside,  the  complaint  asks 
to  enforce  the  demand  in  favor  of  the  corporation  against  its  ciirecl- 
ors  for  the  benefit  of  the  plaintiff  and  the  other  stockholders.  But 
the  enforcement  of  this  demand  is  not  inconsistent  with  the  order  of 
August  14,  1902.  The  release,  which  was  a  bar  to  the  right  which 
the  plaintiff  had  sought  to  enforce  by  the  original  complaint,  is  sought 
to  be  set  aside  so  as  to  allow  the  enforcement  of  such  demand.  It  is 
the  order  that  was  made  that  must  determine  this  question,  not  the 
reasons  given  for  refusing  the  application. 

Nor  do  I  think  the  insertion  of  this  cause  of  action  is  in  violation 
of  the  order  of  October  14,  1901,  allowing  the  plaintiff  to  sue  the  re- 
ceivers. That  order  was  entered  upon  an  application  of  the  plaintiff 
upon  notice  to  the  receivers  and  to  the  attorney  general,  asking  for 
leave  to  make  the  receivers  parties  to  an  action  against  the  directors 
of  the  corporation.  That  order  granted  the  application  in  all  re- 
spects, and  gave  leave  to  the  petitioner  "to  sue,  bring  in,  and  make 
defendants  Charles  S.  Wilbur  and  Edward  D.  Candee,  receivers  of 
the  Anglo-American  Savings  &  Loan  Association  in  the  proposed 
action  of  the  petitioner  against  the  directors  of  the  Anglo-American 
^^avings  &  Loan  Association  for  the  purpose  of  complete  adjudica- 
lion  of  the  matters  involved  in  the  proposed  suit,  but  without  right 
of  the  petitioner  to  make  any  allegations  in  the  complaint  which  would 
render  the  said  receivers  liable  to  the  petitioner  or  other  stockholders, 
and  without  right  of  the  petitioner  to  make  demand  for  or  to  obtain 
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judgment  against  the  said  receivers  in  their  representative  capacity 
or  individually."  The  limitation  imposed  upon  the  plamtiff  by  this 
order  was  that  the  action  to  be  brought  should  not  attempt  to  impose 
a  demand  against  the  receivers.  This  first  cause  of  action  states 
no  cause  of  action  against  the  receivers.  Nor  would  the  judgment 
asked  for  be  a  judgment  against  the  receivers,  except  so  far  as  it  set 
aside  the  release  that  they  had  given.  The  fact  that  they  were  parties 
at  all,  or  that  the  plaintiff  was  allowed  to  sue  them,  necessarily  in- 
volved an  adjudication  that  they  were  proper  parties  to  the  action, 
and  all  that  was  imposed  upon  the  plaintiif  by  this  restriction  was 
that  they  should  not  allege  in  the  complaint,  in  the  action  about  to 
be  brought,  a  cause  of  action  charging  the  receivers  with  a  personal 
liability  to  the  stockholders  for  any  action  of  theirs,  or  with  a  liability 
as  receivers.  Nothing'  in  this  first  cause  of  action  seeks  to  impose 
such  a  liability  upon  the  receivers,  nor  is  any  judgment  asked  against 
the  receivers.  What  the  plaintiflf  seeks  to  enforce  is  a  cause  of  action 
in  favor  of  the  receivers  against  the  defendants,  who  were  directors 
of  the  corporation, — a  liability  which  the  plaintiff  claims  existed  in  fa- 
vor of  the  corporation,  and  which,  if  enforced,  would  be  for  the 
benefit  of  the  stockholders.  It  seems  to  me  that  the  first  cause  of 
action  was  not  affected  in  any  way  by  either  of  the  orders  upon  which 
the  special  term  based  the  decision  of  this  motion,  and  that  the  cause 
of  action  should  not  have  been  stricken  out  on  motion.  Whether  or 
not  there  is  a  good  cause  of  action  alleged,  or  whether  the  plaintiff 
can  succeed  on  the  trial  of  the  action,  is  not  at  all  material  upon  this 
appeal.  Those  questions  must  be  determined  upon  a  trial,  and  can- 
not be  determined  upon  a  motion  to  strike  out  the  whole  cause  of 
action. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $io 
costs  and  disbursements,  and  the  motion  denied,  with  $io  costs.  All 
concur. 


{Sain«nie  Court  Appellate  IMTlsIon,  Second  Department.   Febnury  11,  1908.) 

1.  PiRE    InSDHAHOB— CONTHACT   TO    PEOOURB— COMPANT   ADTHORIZED    TO  DO 

BueiNRSB. 

A  contract  made  fn  New  York  to  obtain  fire  Infmraoce  upon  property 
situated  Id  PonuHylranla  Imported  tbe  procuring  of  a  policy  enforceable 
in  either  state. 

2.  Saue — Rrliabilitt  op  Company. 

A  contract  to  obtain  "a  good  policy"  of  Are  Insurance  In  "a  very  good 
company"  Implied  the  procuring  of  Insurance  from  a  company  able  and 
willing  to  pay  in  case  of  loss. 

&  Same— Refusal  to  Pat 

Where  a  contract  was  made  In  New  Tork  to  obtain  Are  insurance  upon 
property  In  PennsylTanla,  and  the  policy  secured  was  not  enforceable  In 
elQier  state,  and  the  company  refused  to  pay  the  loss  upon  proof  thereof, 
the  person  contracting  to  procure  the  insurance  was  responsible  in  dam- 
ages, regardless  of  proof  of  the  Insolvency  of  the  company. 

Qoodrlcb,  F.  dissenting. 
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Appeal  trom  trial  terra,  Orange  county. 

Acdoa  by  George  Lar.iiusky  against  Edward  C  Beime.  From  a 
j-^rmer::  in  favor  o:  ::'iir.tt^.  tieieiidant  apjH.'als.  Affirmed. 

Argued  beicre  GCJODRiCH,  P.  I.,  anil  BARTLETT,  WOOD- 
WAKD.  and  HIRSCHBERG,  JJ. 

Lewis  E.  Carr»  for  appellant. 
Frank  Lybolt,  for  respondent. 

WILLARD  BARTLETT,  J.  According  to  the  testimony  of  the 
^-'aintin.  the  'iefen  iant,  who  was  doing  business  as  an  insurance  agent 
and  broiler  in  Port  Jenis  in  the  autumn  of  1S99,  undertook,  tor  the 
sum  of  S7.90  preniiuni,  which  the  piaintifi  then  paid  to  htm,  to 
•jbtain  insurance  upon  the  plaintiff's  house  at  Greeley,  Pa.,  by  "a  good 
policy  in  a  very  good  conipany.*'  The  defendant  in  fact  procured  and 
'elhrered  to  the  plaintiff  a  policy  purporting  to  be  executed  by  an 
lilinois  company  which  had  no  authority  to  do  business  either  in  Penn- 
sylvania or  in  Xew  York.  The  insured  property  was  destroyed  by 
lire,  and  {H^oots  of  loss  were  duly  submitted  to  the  company,  which 
has  never  paid  the  insurance,  or  made  any  resix>nse  to  the  plaintiff's 
communications  on  the  subject.  Upon  this  state  of  facts,  the  plain- 
tiff has  recovered  judgment  tor  $1,000  damages  against  the  defendant 
for  his  failure  to  keep  his  contract  to  obtain  for  the  plaintiff  a  policy 
of  insurance  "in  a  good  and  responsible  fire  insurance  company,  au- 
thorized to  do  business  in  the  states  ot  Xew  York  and  Pennsylvama." 
The  lar.^age  quoted  is  from  the  findings  of  fact  by  the  learned  trial 
judge,  who  also  found  that  the  company  in  which  the  insurance  was 
obtained  was  "irresponsi!  and  insolvent."  It  is  contended  in  behalf 
of  the  appellant  that  the  finding  of  fact  which  we  have  quoted  is 
against  the  clear  w  ivjht  of  evidence,  but  we  are  unable  to  concur  in 
this  conclusion,  it  the  promise  of  the  defendant  was  what  the  plain- 
tiff says  it  was,  we  think  it  importetl  an  undertaking  on  his  part 
to  procure  a  contract  of  insurance  which  should  be  enforceable  in 
Xew  York,  where  the  agreement  v.'as  made,  and  in  Pennsylvania, 
where  the  property  to  be  insured  was  situated.  It  seems  unreasonable 
to  hold  that  the  plaintiff  would  voluntarily  pay  money  to  the  defend- 
ant for  procuring  a  contract,  the  validity  of  which  would  even  be 
doubtful,  and  the  proof  suffices  to  show  that  the  policy  was  not  valid 
in  either  state. 

It  is  also  argued  that  there  was  no  undertaking  by  the  defendant 
that  the  company  in  which  insurance  was  to  be  procured  was  to  be 
responsible  and  solvent,  but  we  think  the  defendant's  promise  to  ob- 
tain a  policy  "in  a  very  good  company"  implied  that  the  insurance 
was  to  be  obtained  from  a  company  which  would  be  able  and  willing 
to  pay  in  the  event  of  a  loss. 

It  must  be  conceded  that  the  proof  on  which  is  based  the  finding 
that  the  company  was  insolvent,  is  rather  meager,  but  we  think  the 
judgment  can  be  sustained  irrespective  of  that  finding.  The  plain- 
tiff made  out  a  violation  of  the  defendant's  contract  when  he  showed 
that  the  policy  procured  for  him  was  not  enforceable  in  New  York 
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or  Pennsylvania,  and  that  the  company  by  which  it  was  issued  refused 
to  pay  the  amount  specified  in  the  policy  after  receipt  of  due  proofs 
of  loss.  See  Burges  v.  Jackson,  i8  App.  Div.  296,  46  N.  Y.  Supp. 
326,  affirmed  in  162  N.  Y.  632,  N.  E.  1105 ;  Shepard  v.  Davis,  42 
App.  piv.  462,  59  N.  Y.  Supp.  450.   The  judgment  should  be  affirmed. 

Judgement  attUrmed,  wltb  costB.  Alt  concur,  ensept  GOODRIOHi  P.  J.,  who 

dlMOltB. 


(Snpreme  Court,  Appellate  IMvltlon,  Second  Department  February  11,  1903.) 

1.  Obpault  Judombht— Vaoatiom— iDKMrrrr  or  Detbhdabt— Ikdbm  Sohakb. 
A  default  Judgment  entered  against  "Zacbailab"  B.,  the  name  Zecharlah 
baring  been  alleged  by  plaintiff  to  be  fictitious  and  defendant's  Ohristlan 
name  unknown,  will  not  be  vacated  on  motion  of  "Zax"  B.,  for  btilnre  to 
serve  snmmons,  no  effort  bavli^;  been  made  to  enfOTce  It  against  Zax. 

Appeal  from  municipal  court. 

Action  by  Jacob  Meurer,  doing  business  as  Meurcr  Bros.  &  Co., 
against  Zachariah  K.  Berlin.  From  an  order  refusing  to  vacate  a 
default  judgment,  Zax  K.  Berlin  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ, 

Joseph  Rosenzweig,  for  appellant. 
Frank      Entwisle,  for  respondent. 

JENKS,  J.  The  plaintiff  brought  action  upon  a  promissory  note 
against  Sam  Hardier  and  Zachariah  K.  Berlin,  "the  name  Zachariah 
being  fictitious,  real  first  name  being  unknown  to  plaintiff."  The 
plaintiff  did  not  sun  inon  Hardier,  but  obtained  a  judgment  against 
Berlin  by  default.  Thereafter  Zkx.  K.  Berlin  moved  the  court  for 
vacation  and  cancellation  of  the  judgment,  upon  his  affidavit  "that 
he  was  the  defendant  above  named,  that  judgment  was  rendered 
against  him  as  by  a  default,  that  he  was  never  served  with  a  sum- 
mons herein  or  authorized  any  one  to  appear  for  him."  The  court 
denied  the  motion  upon  the  ground,  inter  alia,  that  it  did  not  appear 
to  its  satisfaction  that  the  applicant  was  the  defendant  in  the  action. 
I  think  that  the  order  may  be  affirmed  upon  this  ground.  It  does 
not  appear  that  there  was  any  judgment  entered  against  Zax  K.  Ber- 
lin. The  judgment  is  against  a  Berlin  named  as  Zachariah,  which 
name  is  fictitious.  It  does  not  appear  that  the  plaintiff  has  moved 
in  any  way  to  enforce  his  judgment  against  the  affiant  Zax  K.  Ber- 
lin. A  judgment  against  Zachariah  (fictitious)  or  against  Zachariah 
would  not  warrant  proceedings  against  the  prc^erty  of  Zax.  Farn- 
ham  V.  Hildreth,  32  Barb.  277.  On  the  other  hand,  if  the  plain- 
tiff really  aimed  his  suit  against  the  affiant,  and  hereafter  seeks,  un- 
der section  1251  of  the  Code  of  Civil  Procedure,  to  amend  the  judg- 
ment, it  must  be  upon  such  notice  as  the  court  may  direct.  An  objec- 
tion based  upon  the  nonservice  of  the  summons  is  not  based  upon  an 
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irregularity,  but  strikes  at  the  validity  of  the  judgment,  and  may  be 
heard  at  any  time.  Julian  v.  Woolsey,  87  Hun,  326,  34  N.  Y.  Supp. 
321,  affirmed  147  N.  Y.  722,  42  N.  E.  723. 

Ordw  of  the  municipal  court  affirmed,  wlttaotit  costs.  All  coDCURt 


GORDEN  V.  GORDEN  et  al. 

(Supreme  Court,  Appellate  Dlrislon,  Second  Department.    February  11,  1008.) 

1.  DowBB — Damages  for  Withholding 

Under  Code  CIt.  Proc.  S  1600,  providing  that  damages  for  the  with- 
holding of  dower  shall  be  computed,  where  the  action  Is  against  the  heirs, 
from  the  husband's  death,  but,  where  the  action  ts  against  anyone  else, 
from  the  time  when  the  widow  demanded  her  dower,  the  latter  rule  gov- 
erns, though  some  defendants  are  heirs,  where  the  action  la  against  them 
as  beneaclaries  under  a  trust 

Appeals  from  special  term.  Kings  county. 

Action  by  Susan  Gorden  against  Joseph  Gorden  and  another,  ex- 
ecutors and  trustees  under  the  will  of  William  Gorden,  deceased,  and 
others.  The  plaintiff  appeals  from  so  much  of  the  judgment  as 
awards  to  the  plaintiff  damages  for  the  withholding  of  her  dower  com- 
puted froqj  the  31st  day  of  March,  1900,  instead  of  from  the  2d  day 
of  January,  1899.  Defendant  Joseph  Gorden,  as  executor  and  trustee, 
appeals  from  so  much  of  said  final  judgment  as  awards  to  himself 
and  others,  as  trustees,  the  sum  of  $1,561,  instead  of  $1,840.25.  Ste- 
phen M.  Hoye,  as  executor  and  trustee,  appeals  from  so  much  of  said 
judgment  as  detennines  that  plaintiff  was  entitled  to  the  provisions 
of  the  last  will  and  testament  of  William  Gorden,  deceased,  in  addition 
to  dower.  Modified. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

George  W.  McKenzie,  for  plaintiff. 

Tames  O.  Miller,  for  defendant  Joseph  Gorden. 

James  A.  Sheehan,  for  defendant  Stephen  M.  Hoye. 

PER  CURIAM.  The  decision  of  the  court  of  appeals  in  the  Mat- 
ter of  Gorden,  172  N.  Y.  25,  64  N.  E.  753,  modifying  68  App.  Div. 
388,  74  N.  Y.  Supp.  259,  to  the  effect  that  the  widow  of  William  Gor- 
den, having  begun  this  action  for  the  admeasurement  of  her  dower, 
is  not  entided  to  the  provisi<His  made  for  her  benefit  by  the  will,  in 
addition  to  dower,  greatly  simplifies  the  disposition  of  the  questions 
arising  upon  the  present  appeals. 

The  plaintiff  is  dissatisfied  with  the  judgment  herein  because  it  fol- 
lows the  interlocutory  judgment  in  making  the  time  for  the  computa- 
tion of  the  damages  sustained  by  the  plaintiff  for  the  withholding  of 
her  dower  begin  on  March  31,  1900,  the  date  of  the  commencement 
of  this  action,  instead  of  January  2,  1899,  the  date  of  the  death  of 
the  testator.  TTiis  provision  of  the  judgment,  however,  seems  to  be 
correct,  under  section  1600  of  the  Code  of  Qvil  Procedure,  which 
prescribes  that  such  damages  shall  be  ccHuputed  where  the  action  is 
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Digiitzed  by 


Google 


342  80  NEW  TORK  SUPPLEMENT  (Sup.  Ct. 

and  114  N«w  Tork  8tat«  Reporter 

against  the  heir  from  the  husband's  death,  or  where  it  is  against  any 
other  person  from  the  time  when  the  widow  demanded  her  dower. 
Although  some  of  the  defendants  sued  herein  are  children  of  the 
testator,  they  are  not  sued  as  such,  but  as  beneficiaries  under  a 
trust;  the  legal  title  of  the  property  being  m  their  trustees.  The 
judgment,  so  far  as  appealed  from  by  the  plaintiff,  should  therefore 
be  affirmed. 

As  to  the  appeal  of  the  defendant  Joseph  Gorden,  as  trustee,  which 
is  based  substantially  upon  the  proposition  that  the  proof  shows  the 
executors  and  trustees  to  be  entitled  to  $440.25  more  than  is  awarded 
to  them  by  the  judgment,  it  seems  also  quite  clear  that  said  appel- 
lant is  entitled  to  the  increase  thus  sought,  upon  the  admitted  facts. 
It  was  expressly  conceded  upon  the  trial  by  counsel  for  the  plaintiff 
that  she  had  received  property  under  the  seventh  and  ninth  para- 
graphs of  the  will  which  was  of  the  actual  value  of  $440.25.  The 
judgment  should  therefore  be  modified  by  deducting  this  sum  from  the 
amount  awarded  therein  as  damages  for  the  withholding  of  the 
widow's  dower. 

As  to  the  appeals  of  .the  defendants  Gorden  and  Hoye,  as  ex- 
ecutors and  trustees,  from  that  portion  of  the  judgment  which  de- 
crees that  the  plaintiff  is  entitled  to  the  benefit  of  the  provisions  of 
the  will  in  addition  to  her  dower,  the  judgment  must  be  reversed, 
upon  the  authority  of  the  decision  of  the  court  of  appeals  fn  the  Mat- 
ter of  Gorden,  supra. 

The  judgment  must  be  modified  in  accordance  with  this  opinion. 

Jad|:m«it  modified;  tiw  question  of  tbe  oosb  to  be  Inoerted  In  the  order 
to  be  settled,  on  notice,  before  BABTLETT,  JT. 


GEATTOK  T.  KNOX. 

(Suineme  Court,  Appdlate  Division,  Second  Department   Fel»iiary  11.  1908.1 

1.  Mabtbr  and  Bsrvaht— Wage  Coupom— Loss— Liabilitt  Mastxb. 

A  master  is  not  liable  to  tbe  assignee  of  a  serrant  for  tbe  amonst  of  ■ 
wages  represented  by  couiwns  payable  In  cash  to  bearer,  wblcb  were  paid 
to  tbe  serrant  and  lost  by  him  some  seven  months  before  tbe  asa^ment, 
no  notice  of  the  loss  having  been  given  to  the  master,  so  as  to  enable  him 
ts  protect  blmself  against  a  double  payment. 
Bartlett  and  Hlrschberg,  J3.,  dissenting. 

Appeal  frcwn  municipal  court. 

Action  by  William  Clayton  against  Edward  M.  Knox,  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  GOODRICH.  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Martin  W.  Littleton,  for  appellant. 
Charles  J.  Ryan,  for  respondent 

WOODWARD,  J.  The  plaintiff  sues  upon  an  assignment  of  a 
claim  oi  one  Joseph  Sabo,  a  hat  maker  employed  by  the  defendant, 
and  the  learned  conrt  below  has  rendered  a  judgment  in  faror  of 
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the  plaintiff  for  the  amount  of  the  claim.  From  this  judgment  the 
defendant  appeals. 

Sabo,  it  appears,  in  conformity .  with  a  custom  prevailing  in  the 
factory  of  the  defendant,  accepted  certain  coupons  representing  the 
vaiue  of  work  performed,  which  coupons  were  payable  at  the  office 
on  certain  dates.  The  aggregate  amount  of  these  coupons  was  a 
little  over  $10.  It  appears  from  the  evidence  that  the  plaintiff's 
assignor  either  lost  these  coupons  or  that  they  were  stolen  from 
him,  and  that  he  treated  them  as  lost,  without  making  any  claim  upon 
the  defendant  for  the  amount  represented  by  them  for  a  period  of 
about  seven  months,  when,  at  the  request  of  the  plaintiff  and  others, 
who  appear  to  have  been  known  as  the  "shop  committee,"  he  made 
an  assignment  of  his  claim,  and  the  plaintiff  brought  this  action,  not 
so  much  for  the  amount  involved,  it  appears,  as  for  the  purpose  of 
establishing  a  precedent  by  which  the  defendant  would  be  made  liable 
for  lost  coupons.  It  would  hardly  be  suggested  that,  if  the  defendant 
had  paid  Sabo  the  money,  instead  of  giving  him  the  coupons,  there 
would  be  any  liability  upon  his  losing  the  money.  As  the  coupons 
represented  money,  and  were  payable  to  any  one  who  presented  them, 
it  would  be  a  harsh  rule  to  say  that  the  defendant,  who  may  have 
paid  these  very  coupons,  could  be  called  upon  to  make  good  the 
loss ;  and  especially  when  the  person  to  whom  they  were  gfiven  had 
remained  jrassive  for  a  period  of  seven  months  without  giving  the 
defendant  any  notice  of  the  loss,  that  he  might  take  steps  to  protect 
himself.  More  than  this,  there  is  evidence  in  the  case  that  defend- 
ant's foreman  gave  out  to  Sabo  coupons  in  excess  of  his  earnings  for 
a  period  of  several  weeks,  more  than  compensating  him  for  his  loss 
of  coupons ;  and,  while  it  does  not  appear  that  he  vrzs  acting  under 
orders  of  the  defendant,  it  is  clear  that  the  latter  has  more  than  made 
good,  by  actual  increase  in  cost  of  labor  for  subsequent  services,  all 
that  Sabo  lost  through  his  misfortune  in  respect  to  the  coupons  which 
disappeared  some  seven  months  before  the  assignment  of  the  claim 
involved  in  this  action.  There  are  some  matters,  however,  which 
are  not  entirely  dear  from  the  evidence.  There  is  some  suggestion 
that  these  extra  payments  were  due  in  a  measure  to  losses  sustained 
by  Sabo  by  r^son  of  having  to  work  with  and  ihstruct  an  apprentice, 
and  we  conclude  that  there  should  be  a  new  trial  of  this  action,  where 
all  of  the  facts  may  be  cleared  up.  The  defendant  ought  not  to  be 
charged  with  the  payment  of  lost  coupons,  which  he  may  have  paid, 
through  the  carelessness  of  the  plaintiff's  assignor  in  not  giving  no- 
tice, unless  the  evidence  shows  some  controlling  reason  for  such  a 
determination,  which  is  not  the  case  as  the  evidence  now  stands. 

The  ju<^ment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event.  All  concur,  except  BARTLETT 
and  HIRSCHBERG,  JJ.,  who  dissent. 
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MOORE  V.  STAINTON. 
(Supreme  Court,  Appellate  DlTl^on,  Second  Department   Febmarr  11.  1903.) 

1.  Hastbk  and  Sbrtaht— Btidbbcb  ov  Rblatiok 

In  an  action  against  8.  and  P.  tor  a  personal  Injury  canaed  b;  tbe 
negligence  of  a  truck  driver,  there  was  evidence  that  S.  owned  tiie  truck, 
and  employed  aod  directed  the.  driver;  tbat  he  did  a  large  amount  of 
hauling  for  P.,  and  also  hauled  for  others.  S.  had  a  desk  at  P.'b  place 
of  business,  and,  when  P.  had  hauling  to  be  done,  he  gave  S.  or  hla 
superintendent  a  list  of  the  articles  to  be  hauled,  but  gave  no  further  di- 
rections to  S.  or  to  his  teamsters.  Some  years  before,  P.'s  name  was 
painted  on  some  of  S.'s  trucks,  but  none  of  the  trucks  were  so  painted 
for  IS  montlis  before  the  accident.  Held,  that  no  relation  of  master  and 
servant  was  shown  between  P.  and  the  driver,  and  the  action,  aa  to  Fi« 
was  proper^  dismissed. 

Hlrschbei^,  J.,  dissenting. 

Appeal  from  trial  term.  Kings  county. 

Action  by  Thomas  F.  Moore  against  Richard  Stainton  and  others. 
Prom  a  judgment  against  defendant  Stainton  alone,  and  from  an  or- 
der denying  a  new  trial.  Stainton  appeals.  .Affirmed. 

Argued  before  GOODRICH.  P.  J,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Edward  P.  Mowton,  for  appellant. 
Edward  J.  McCrossin,  for  respondent. 

JENKS,  J.  The  plaintiff  has  recovered  a  judgment  for  damages 
for  personal  injuries.   While  standing  on  a  street  of  the  city,  with 

his  back  to  the  roadway,  talking  to  an  acquaintance,  he  was  struck 
by  a  truck  which  liad  been  swung  around,  and  was  being  backed  over 
the  sidewalk  for  the  purpose  of  discharging  its  load.  The  truck  was 
owned  by  Mr.  Stainton,  and  the  driver  was  about  to  deliver  certain 
goods  from  Perkins,  Goodwin  &  Co.  to  their  customers.  The  plaintiff 
complained  against  Perkins,  Goodwin  &  Co.  and  against  Stainton. 
The  court  dismissed  his  case  against  Perkins,  Goodwin  &  Co.,  but  sent 
his  case  against  Stainton  to  the  jury.  We  think  that  this  was  the 
proper  disposition  of  the  questions  of  negligence  and  of  contributory 
negligence,  and  that  there  is  no  reason  to  disturb  the  verdict. 

The  appellant  further  insists  that  the  question  of  the  liability  of 
Perkins,  Goodwin  &  Co.  should  have  been  submitted  to  the  jury, 
on  the  theory  that  although  it  is  true  that,  if  the  defendants  were  joint 
tort  feasors,  either  or  both  might  be  held  responsible,  and  therefore 
one  might  not  complain  that  the  other  was  discharged,  yet,  if  the  jury 
found  Stainton  liable,  it  could  not  find  Perkins.  Goodwin  &  Co. 
liable,  and  vice  versa,  inasmuch  as  either  one  or  the  other  was  at  the 
time  master  of  the  driver  of  the  truck.  Howard  v.  Ludwig,  57  App. 
Div.  94,  67  N.  y.  Supp.  1095,  and  Baldwin  v.  Abraham,  57  App.  Div, 
67,  67  N.  Y.  Supp.  1079,  both  affirmed  in  171  N.  Y.  677,  64  N.  E- 
1 1 18,  are  cited  as  authorities  for  this  contention.  And  it  is  urged  that 
many  of  the  essential  features  which  warranted  the  submissions  to 
juries  in  those  cases  appear  in  the  case  at  bar.  As  any  liability  in 
Perkins,  Goodwin  &  Co.  must  arise  from  the  relation  of  master  and 
servant,  we  must  inquire  whether  the  evidence  required  the  submission 
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of  the  question  of  their  mastership  to  the  jury,  as  one  of  mixed 
law  and  fact.  Baldwin  v.  Abraham,  supra,  and  authorities  dted.  In 
the  Baldwin  Case,  Hirschberg,  J.,  said: 

"The  recent  dedslons  in  this  state  seem  to  be  uniform  In  the  aesertloo  tbat 
the  trae  test  as  to  whether  the  relation  of  master  and  servant  exists  Is  not 
necessarily  the  paymetit  of  wages,  bnt  is  whether,  at  the  time  of  the  Injnry 
complained  of,  the  alleged  serrant  Is  engaged  in  the  business  of  the  alleged 
master,  and  subject  to  his  direction  and  control.  It  is  not  so  much  the  actual 
nerclse  of  control  which  is  regarded,  as  the  right  to  exercise  such  controL" 

The  plaintiffs  case  showed  as  follows:  Perkins,  Goodwin  &  Co. 
were  wholesale  paper  dealers.  The  firm  did  not  own  any  trucking 
horses,  nor  does  it  appear  that  they  owned  any  trucks.  Stainton  was 
a  boss  cartman,  who  owned  a  large  number  of  trucks  and  horses,  and 
worked  for  Perkins,  Goodwin  &  Co.  and  other  business  houses.  He 
employed  a  superintendent,  a  foreman,  and  truckmen,  and  carted 
goods  for  Perkins,  Goodwin  &  Co.  under  a  contract,  at  a  certain  price 
per  ton.  When  Perkins,  Goodwin  &  Co.  "had  goods  at  the  docks," 
their  shipping  clerk  made  out  a  list  thereof,  with  their  destinations ,  and 
handed  it  either  to  Stainton  or  his  superintendent.  No  other  direc- 
tions were  given  by  or  on  behalf  of  Perkins,  Goodwin  &  Co.  to  Stain- 
ton or  to  his  superintendent,  or  to  any  of  Stainton's  employes.  So 
far,  it  is  difficult  to  see  how  Stainton  could  have  had  freer  hand  as  an 
independent  contractor,  for  all  that  was  done  was  to  indicate  his 
work  to  him.  But  the  learned  counsel  for  the  appellant  relies  mainly 
upon  three  pieces  of  testimony :  First,  that  Stainton  carried  receipts 
in  which  the  consignee  receipted  to  Perkins,  Goodwin  &  Co. ;  second, 
that  a  part  of  the  shipping  clerk's  office  of  Perkins,  Goodwin  &  Co. 
was  set  apart  for  Stainton  or  his  superintendent,  for  the  attendance 
on  their  business;  third,  referring  to  the  work  undertaken  by  Stainton, 
a  member  of  the  firm  of  Perkins,  Goodwin  &  Co.  testified,  "He  has  to 
do  it  not  only  to  otn*  satisfaction,  but  according  to  our  direction," 
and,  further,  that  it  was  also  testified  to  that  either  Stainton  or  his 
superintendent  was  always  in  Perkins,  Goodwin  &  Co.'s  place,  exer- 
cising his  duties  and  receiving  instructions.  The  question  is  as  to  the 
■  probative  force  of  this  testimony  towards  establishing  the  relation  of 
master  and  servant  between  Stainton's  truckman  and  Perkins,  Good- 
win &  Co.,  in  connection  with  the  other  testimony  in  the  case.  I  think 
that  the  mere  fact  that  Stainton's  truckman  took  receipts  from  the 
consignee  which  ran  to  Perkins,  Goodwin  &  Co.  did  not  tend  to  show 
the  relationship  of  master  and  servant.  There  is  nothing  at  variance 
with  the  relationship  of  an  independent  contract  for  carriage  in  the  fact 
that  the  truckman  took  receipts  in  the  name  of  the  consignor  ond 
owner  of  the  goods.  Further,  if  the  business,  under  the  contract  be- 
tween Stainton  and  Perkins,  Goodwin  &  Co.,  was  so  great  and  so 
constant  that  it  would  be  despatched  more  readily  by  setting  apart 
a  station  for  Stainton  and  his  superintendent,  and  might  require  the 
constant  presence  there  of  one  or  the  other,  this  did  not  necessarily 
show  or  tend  to  show  that  the  relationship  of  master  and  servant 
existed  between  the  truckman  and  Perkins,  Goodwin  &  Co.  As  to 
the  testimony  that  Stainton  had  to  do  the  work  not  only  to^the  satis- 
faction, but  according  to  the  direction,  of  Perkins,  Go  '  y 
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this  must  be  read  as  qualified  by  the  consistent  statement  of  the  wit- 
ness : 

"We  do  not  give  any  dtrertlons  wbatevcr  to  Mr.  StalDtou,  except  to  hand 
him  the  written  dollrery  order  for  the  goods.  We  do  not  gUve  any  directions 

to  liis  drtrers  at  all,  at  any  time." 

In  Howard  v.  Ludwig,  supra,  the  firm  name  and  place  of  business 
of  the  defendant  were  on  the  truck,  and  "no  definite  evidence  was 
given  as  to  the  terms  of  the  contract/'  except  that  the  truckmen  fur- 
nished the  truck,  horses,  and  driver  for  $30  a  week.  It  further  ap- 
peared that  the  driver  reported  every  morning  with  his  truck  and 
horses  to  the  defendant,  received  his  deliveries,  attended  to  them,  and 
then  returned  to  the  truckman's  stable  after  the  work  was  done.  We 
were  satisfied  from  the  evidence  in  that  case  that  by  the  contract  the 
wagon,  horses,  and  driver  were  actually  placed  under  the  control  of  the 
defendants ;  the  driver  was  temporarily  withdrawn  from  the  business 
of  his  original  employer,  and  transferred,  with  his  hcn^es  and  trucks, 
to  the  defendants,  to  be  used  by  them  in  their  business,  and  was  sub- 
ject to  their  orders  and  control  for  the  time  being,  as  if  they  had  hired 
him  directly.  In  Baldwin  v.  Abraham,  supra,  the  original  employer 
furnished  the  vans,  driver,  and  helper  for  a  fixed  period  at  a  price  per 
day.  The  vans  bore  the  firm  name  of  the  defendant,  and  their  superin- 
tendent testified  that  he  regarded  them  as  his  firm's  wagons,  and  that 
he  or  his  assistants  exercised  authority  directly  over  the  drivers,  and 
assumed  full  control  over  the  vans.    We  affirmed  the  verdict,  saying: 

"Certainly  no  authority  can  be  found  In  this  state  to  support  the  proposi- 
tion that  a  merchant  sued  for  Injuries  inflicted  upon  the  street  by  one  driving 
a  wagon  bearing  his  name,  and  loaded  with  his  goods,  can  hare  the  case  dis- 
missed on  his  simple  afflrmatlou  that  he  had  hired  the  driver  and  oatflt  from 
some  unnamed  and  undisclosed  strangor,  yet  the  adoptl<m  of  this  proposition 
is  a  necessity  to  the  reversal  of  tbe  plalntUTs  Jndgment." 

But  in  the  case  at  bar  there  appears,  as  I  have  shown,  a  principal 
who  was  under  a  contract  with  Perkins,  Goodwin  &  Co.,  and  who 
was  at  the  same  time  engaged  in  similar  work  for  other  firms.  This 
principal  kept  control  over  his  own  subordinates,  including  his  drivers. 
There  is  not  a  particle  of  evidence  to  establish  that  there  was  any 
relation  between  Perkins,  Goodwin  &  Co.  and  the  driver  of  the  truck 
in  question,  except  that  the  owner  of  the  truck,  who  was  the  employer 
of  the  driver,  was  under  contract  with  them  to  do  trucking  for  them, 
and  that  in  order  to  do  the  work  he  received  a  description  of  the 
goods,  their  present  place,  and  their  destination,  with  receipts  to  show 
their  delivery,  and  that  thereupon  he  did  his  work  in  his  own  way,  and 
by  his  own  teams  and  drivers.  If  the  truck  had  borne  the  sign  of  the 
defendants  Perkins,  Goodwin  &  Co.,  as  had  been  the  case  with  ref- 
erence to  some  of  the  trucks  years  before,  then  it  might  be  said  that 
the  fact  was  more  or  less  significant,  in  connection  with  the  other 
testimony,  or  in  view  of  the  absence  thereof;  but  it  appeared  that 
Perkins,  Goodwin  &  Co.  had  no  concern  with  the  placing  of  the  signs 
on  any  of  the  trucks,  or  the  removal  of  them,  a  year  and  half  before. 
The  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except  HIBSGH- 
BEBG,  J„  who  dis6«it8. 
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WILUAMfi  T.  BROWN  et  aL 
(Siiin«me  Conrt,  Appdiate  DItIsIod,  Second  Department  Febroair  Hi  1903.) 

1.  ChBCK — LjLCVKB  IN  PRBSBNTINO— LtABILITT  OV  DiUWBB. 

D^7  of  party  Id  presenting  check  given  bfzn  by  bolder  in  settlement 
of  an  acconnt  for  goods  tintil  after  the  bank  on  wbicb  It  was  drawn  had 
failed  would  not  prevent  his  recovering  against  the  holder  for  the  goods, 
It  api>earing  that  the  maker  of  the  tiieck  had  settled  with  the  bank  In 
such  a  way  as  to  inc^r  no  loss,  bo  that  the  holder's  remedy  asalnat  the 
maker  waa  unimpaired. 

Appeal  from  municipal  court  of  New  York. 

Action  by  Samuel  J.  Williams  against  Abraham  C.  Brown  and 
others.    Judgment  for  plaintiff,  and  defendants  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS* 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Hamiltcm  R.  Squier,  for  appellants. 
Robert  L,.  Luce,  for  respondent. 

PER  CURIAM.  This  case  was  before  the  appellate  division  at  the 
July  term,  in  igoo,  when  a  judgment  in  favor  of  the  plaintiff  was  re- 
versed on  account  of  the  unexplained  delay  of  the  plaintiff  in  collecting 
the  check,  which  was  given  in  conditional  payment  for  the  goods  sold 
and  delivered.  ^3  App.  Div.  486,  65  N.  V.  Supp.  1049.  Upon  the 
trial  which  the  present  appeal  brings  up  for  review,  it  was  made  dis- 
tinctly to  appear  that  the  person  whose  check  upon  the  Perth  Amboy 
Bank  was  given  in  payment  of  the  plaintiff's  account  had  settled  with 
that  bank  in  such  a  way  as  to  incur  no  loss  by  reason  of  the  failure 
of  the  institution.  Under  these  circumstances  the  delay  in  the 
presentation  of  the  check  did  him  no  damage,  and  would  not  be  avail- 
able to  him  as  a  defense  in  case  the  defendants  should  endeavor  to 
enforce  payment  thereof.  As  it  is  now  claimed  that  the  defendants 
have  not  actually  paid  for  the  property  which  they  purchased  from  the 
plaintiff,  and  that  the  plaintiff  has  in  no  wise  harmed  them  or  the 
maker  of  the  check  by  his  manner  of  dealing  with  it,  it  follows  that  the 
judgment  is  right,  and  should  be  affirmed. 

Judgment  of  tba  municipal  comt  affirmed,  wttta  eoatB, 


BRBNNAN  v.  CITY  OF  NEW  TORK. 
(Supreme  Court  Appellate  Division,  Second  Department   Febrnary  11,  1003.) 

1.  ZiABDLOBn  AKD  TkNANT— LSASB— HOLDUTO  OVRS— WhAT  COHSTITDTU. 

A  city  leased  a  building  for  three  years  for  the  uae  of  certain  (rfBcers, 
who  occupied  it  until  about  a  mcmth  before  the  expiration  of  the  lease, 
when,  with  the  knowledge  of  the  lessor,  they  vacated  the  building,  ex- 
cept that  they  left  therein  two  worthless  stoves.  During  the  tenancy, 
such  officers,  with  the  consent  of  the  lessor,  had  placed  a  Yale  lock  on  the 
door,  and  when  tbey  moved  out  they  locked  the  door,  and  put  the  keys 
In  the  desk  of  the  chief  engineer.  They  were  not  discovered  by  the  one 
who  held  the  office  when  the  lease  expired  until  about  six  weeks  after- 
wards, when  tbey  were  tendered  to  the  lessor.  The  building,  as  the  lessor 
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knew,  was  not  occupied  after  sach  officen  moTod  out  Held  not  tD  con- 
stitute a  holding  over  by  the  cM7,  ao  aa  to  render  It  liable  for  rent  be- 
yond tbe  term  of  the  lease. 

Appeal  from  municipal  court,  borough  of  the  Bronx,  First  district. 

Action  by  Michael  Brennan  against  the  city  of  New  York.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed. 

Argued"  before  GOODRICH,  P.  T.,  and  BARTLETT,  TENKS. 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Samuel  K.  Probasco  (James  McKeen,  on  the  brief),  Sor  appellant. 
John  R.  Halsey,  for  respondent. 

WILLARD  BARTLETT,  J.  In  this  action  the  plaintiff  has  re- 
covered $I20  as  one-quarter's  rent  from  the  ist  day  of  January,  1902, 
for  a  building  in  the  borough  of  the  Bronx.  The  city  had  occupied 
this  building  under  a  written  lease  from  the  plaintiff  for  a  term  of 
three  years,  beginning  on  January  i,  1899.  The  complaint  alleged  that 
after  January  i,  1902,  the  city  continued  and  remained  in  possession 
and  occupation  of  the  said  premises,  thereby  electing  to  continue  its 
tenancy  for  another  year;  and  the  principal  question  presented  by 
this  appeal  is  whether  the  action  of  the  city,  tm-ough  its  representa- 
tives, at  the  conclusion  of  the  term  under  the  written  lease  and  there- 
after, can  be  construed  into  a  holding  over  which  binds  the  city  for 
another  year's  rent.  The  premises  were  occupied  by  the  topo- 
graphical bureau  of  the  board  of  public  improvements.  The  repre- 
sentatives of  this  bureau  moved  out  some  time  in  November,  1901. 
The  fact  of  their  removal  was  known  to  the  plaintiff,  who  testified  that 
he  did  not  see  anybody  occupying  the  premises  after  that  time.  It 
appears  that  the  agents  of  the  bureau  during  the  city's  occupancy  put 
a  new  Yale  lock  on  the  door,  which  was  left  fastened  on  the  occasion 
of  their  departure.  They  also  put  in  two  stoves,  which  had  beamie 
worthless,  and  were  left  because  they  were  no  longer  serviceable  to  the 
city.  It  further  appears  that  the  two  keys  to  the  lock  which  has 
been  mentioned  were  handed  to  a  Mr.  Reis,  the  chief  engineer  of  the 
bureau  of  public  improvements,  at  the  time  when  the  building  was 
vacated,  and  were  by  him  placed  in  his  desk,  where  they  were  not  dis- 
covered by  the  gentleman  who  succeeded  him  in  ofHce  at  the  end  of 
the  year  190 1  until  about  the  middle  of  February,  1902,  when  they 
were  tendered  to  the  plaintiff,  who  declined  to  receive  them. 

The  fUleged  liability  of  the  city  is  based  upon  two  facts:  (i)  The 
leaving  of  the  useless  stoves  on  the  premises ;  and  (2)  the  failure  to 
turn  over  the  keys  to  the  landlord  before  or  upon  the  expiration  of  the 
term  under  the  written  lease.  In  my  opinion,  under  all  the  circum- 
stances of  the  case,  these  facts  do  not  justify  the  finding  that  there 
was  such  an  occupation  of  the  building  by  the  city  as  to  render  it  liable 
for  further  rent.  In  the  case  of  Gibbons  v.  Dayton,  4  Hun,  451,  a 
few  valueless  pieces  of  property  were  left  in  the  rooms,  and  the  court 
declared  that :  "Worthless  fragments  and  articles,  which  tenants  are 
often  accustomed  to  leave  behind  them,  have  never  been  held  to  consti- 
tute a  continuance  of  the  tenancy.  The  landlord's  remedy,  if  any, 
for  such  an  injury,  is  quite  different  from  treating  the  tenancy  as  re- 
newed by  the  omission  to  carry  everything  away,  whether  valuable  or 
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not"  As  to  the  keys,  the  case  is  analogous  to  Gray  v.  Bompas,  ii 
C.  B.  (N.  S.)  520,  where  the  mere  accidental  detention  of  the  key  by 
the  tenant  for  two  days  beyond  the  expiration  of  the  term  was  held  not 
to  be  any  evidence  of  such  use  and  occupation  as  to  render  the  tenant 
liable  for  another  quarter.  Here,  it  is  true,  the  detention  of  the 
keys  was  much  longer  than  in  the  case  cited ;  but  it  is  to  be  noted 
that  the  lock  had  been  placed  upon  the  premises  by  the  city  with  the 
assent  of  the  landlord ;  that  he  had  personal  knowledge  that  the  city 
had  vacated  the  premises  in  November;  and  that  the  retention  of  the 
keys  by  the  city  was  due  solely  to  the  lack  of  information  oa  the  part 
of  a  new  officer,  who,  as  the  evidence  indicates,  would  have  delivered 
them  to  the  landlord  at  once  if  he  had  known  or  been  informed  that 
they  were  in  his  custody.  The  detention  of  the  keys  was  just  as  acci- 
dental as  it  was  in  Gray  v.  Bompas,  supra,  and  the  fact  that  it  was 
longer  in  duration  does  not,  under  the  proof  in  the  present  case, 
make  it  any  more  significant  of  an  intention  on  the  part  of  the  land- 
lord to  continue  the  occupancy  of  the  premises.  I  think  the  judg- 
ment should  be  reversed. 

Judgment  of  the  mnnlclpal  court  reTersed,  and  new  trial  ordered;  costs  to 
abide  the  event.  All  concur. 


FOLEY  V.  HBTBOFOUTAN  ST.  BY.  GO. 
(Supreme  Court  Appelate  DlTlslon,  Second  Department  Febmarr  11,  1908.) 

L  b>EKTITT    OP    PaiUOK— ETIDBKCK— S07PICIBKCT   AB    AFFECTED   BT  OtHBR 

Tkstimont. 

Testimony  of  plaintiff  In  an  action  for  forcible  ejection  from  a  street 
car,  slTcn  12  months  after  the  event,  that  he  would  not  know  the  con- 
ductor, does  not  affect  hla  positive  testimony  that  the  conductor  to  whom 
he  gave  his  transfer  at  Thlr^-Fonrth  street  was  the  one  who  ejected  him 
at  Ninety-Fonrtb  street,  so  as  to  allow  the  qneatlon  to  go  the  jury, 
thoflvh  the  coDdnctor  who  ejected  him  testified  that  he  did  not  take 
ebaige  of  the  car  tUI  It  reached  Fiftieth  street. 

1  EjBTTIOK  OF  FaSSBIVOBHS— DaUAOBS. 

A  verdict  of  $1,500  for  ejection  of  a  passenger  ttom  a  street  car  by  the 
conductor,  who  Insisted  that  he  had  not  paid  his  fare.  Is  not  excessive, 
considering  the  element  of  humiliation;  the  conductor  having  repeatedly 
struck  and  kicked  him,  and  endeavored  to  assault  him  with  a  piece  of 
iron,  which  he  was  prevented  by  plaintiff's  companion  from  doing,  and 
It  not  appearing  plaintiff's  resistance  was  such  as  in  any  way  to  niltlgate 
or  ^Uate  the  unprovoked  violence. 

Appeal  from  trial  term.  Kings  county. 

Action  by  Michael  Foley  against  the  Metropolitan  Street  Railway 
Company.  From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an 
order  denying  a  motion  for  new  trial,  defendant  appe^s.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Bayard  H.  Ames  (Charles  F.  Brown,  on  the  brief),  for  appellant. 
J.  J.  Karbry  O'Kennedy,  for  respondent. 

WILLARD  BARTLETT,  J.  The  plaintifl  in  this  action  has  re- 
covered a  verdict  of  $1,500  damages  on  account  of  injurie*  •'«flJ**»4 
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upon  him  by  the  conductor  of  one  of  defendant's  cars,  in  which  he 
was  a  passenger,  on  Columbus  avenue,  in  the  city  of  New  York,  on 
the  evening  of  February  lo,  1901.  Although  the  plaintiff  had  paid 
his  fare,  and' testified  that  he  had  already  delivered  to  the  conductor 
the  transfer  ticket  which  was  the  evidence  of  that  fact,  the  conductor 
insisted  upon  further  payment,  and,  in  consequence  of  plaintiff's  re- 
fusal to  comply  with  his  demand,  committed  a  violent  assault  upon 
plaintiff's  person,  and  put  him  off  the  car. 

Only  two  points  are  argued  in  the  brief  for  the  appellant : 
It  is  contended  that  the  motions  to  dismiss  the  complaint  at  the 
close  of  the  plaintiff's  evidence  and  at  the  close  of  the  case  should 
have  been  granted,  on  account  of  the  state  of  the  proof  in  respect  to 
the  identity  of  the  conductor.  In  the  case  of  Townsend  v.  N.  Y. 
Central  &  H.  R.  R.  R.  Co.,  56  N.  Y.  295,  15  Am.  Rep.  419,  the  pas- 
senger, on  his  way  from  New  York  to  Khinebeck,  had  given  np  his 
ticket  before  reaching  Poughkeepsie,  at  which  station  he  changed  into 
another  train,  going  north.  The  conductor  of  the  second  train,  who 
knew  nothing  in  regard  to  plaintiff's  payment  of  fare,  except  what 
plaintiff  told  him,  ejected  the  passenger  upon  the  passenger's  refusal 
to  pay  him.  It  was  held  that  the  expulsion  of  the  passenger  by  this 
conductor  from  the  second  train  was  lawful.  The  learned  counsel  for 
the  appellant  seeks  to  apply  the  doctrine  of  this  decision  to  the  case 
at  bar,  on  the  ground  that  the  plaintiff  was  not  sufficiently  positive 
that  the  conductor  by  whom  he  was  ejected  from  the  defendant's  car 
was  the  same  conductor  to  whom  he  had  given  the  transfer  ticket. 
The  record  shows,  however,  that  the  plaintiff  distinctly  swore  that 
he  boarded  the  car  from  which  he  was  eventually  removed  at  Thirty- 
Fourth  street,  that  he  gave  up  his  transfer  ticket  at  Thirty-Fourth 
street  and  Broadway,  and  that  the  conductor  who  assaulted  him  and 
finally  put  him  off  the  car  was  the  same  conductor  with  whom  he  had 
ridden  all  the  way  from  Thirty-Fourth  street  to  Ninety-Fourth  street. 
Upon  cross-examination  he  admitted  that  he  was  not  certain  at  the 
time  of  the  trial,  twelve  months  later,  whether  he  would  know  the 
conductor  or  not,  and  finally  said  to  the  examining  counsel,  "I 
wouldn't  know  him,  sir."  We  are  asked  to  give  this  concession  the 
same  effect  as  has  sometimes  been  given  in  negligence  cases  to  the 
testimony  of  persons  who  stated  that  they  had  not  heard  a  bell  ring 
or  a  whistle  sounded,  as  against  the  positive  testimony  of  others  to 
the  effect  that  the  bell  was  rung  or  the  whistle  sounded,  inasmuch 
as  the  conductor  gave  positive  testimony  to  the  effect  that  he  did  not 
take  charge  of  the  car  until  it  reached  Fiftieth  street.  On  this  branch 
of  the  case,  reference  is  also  made  to  Nolan  lifetropolitan  Street 
Railway  Company,  65  App.  Div.  184,  72  N.  Y.  Supp.  501,  where  il 
was  held  by  the  majority  of  the  court  that  testimony  on  behalf  of  the 
plaintiff  to  the  effect  that  the  witnesses  did  not  hear  the  gong  of  the 
car  sound  as  it  approached  the  place  of  the  accident  was  not  suffi- 
cient to  carry  the  case  to  the  jury,  as  against  the  testimony  of  the 
railroad  employes  and  the  passenger  that  the  gong  was  sounded  at 
that  time.  Assuming  that  decision  to  be  correct,  the  circumstances 
in  this  case  are  not  analogous  to  those  which  were  there  presented. 
The  concession  by  the  pl^ntiff  here  that  he  would  not  now  know 
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the  conductor  ia  not  inconsistent  with  the  existence  of  the  ability  on 
his  part  to  identify  the  conductor  to  whom  he  gave  his  ticket  with 
the  conductor  who  put  him  off  the  car.  It  might  well  be  that  he 
«ras  perfectly  positive  as  to  the  identity  growing  out  of  the  fact  that 
such  identity  was  impressed  upon  him  at  the  time  of  his  expulsion, 
and  yet  be  unable  to  recognize  the  conductor  at  the  time  of  the  trial. 
A  clear  issue  as  to  this  matter  of  Identity  was  presented  by  the  proof, 
and  it  seems  to  us  that  the  plaintiff's  testimony  was  fully  sufficient  to 
sustain  the  findings  of  the  jur^'  in  this  respect. 

The  second  point  of  the  appellant  is  that  the  damages  were  ex- 
cessive, inasmuch  as  the  evidence  showed  that  the  plaintiff,  by  his 
resistance  to  the  attempt  to  eject  him,  unnecessarily  contributed  to 
his  own  injuries.  No  request  for  any  instruction  to  the  jury  in  re- 
spect to  this  matter  of  plaintiff's  resistance  appears  to  have  been  made 
by  counsel  for  the  appellant.  As  to  the  amount  of  the  recovery,  the 
learned  trial  judge  charged  as  follows : 

"If  you  find  in  favor  of  the  plalntlfT,  you  must  give  him  such  damagee  as 
will  fairly,  reasonably,  compenante  him  for  the  pain  and  suffering  that  he  has 
endured,  and  for  the  humiliation  tliat  be  was  subjected  to  by  being  forcibly 
ejected  from  the  car." 

This  instruction  properly  excluded  punitive  damages  from  the  con- 
sideration of  the  jury,  and  limited  them  in  their  award  to  compensa- 
tion, pure  and  simple.  If  the  proof  on  the  part  of  the  plaintiff  was 
believed,  it  showed  that  the  conductor  had  repeatedly  struck  and 
kicked  the  plaintiff,  had  endeavored  to  assault  him  with  an  iron  bar, 
and  was  only  restrained  from  so  doing  by  the  interference  of  a  com- 
panion of  the  plaintiff.  That  the  circumstances  of  the  assault  in- 
volved elements  of  humiliation  was  made  manifest  by  the  exclama- 
tions of  other  passengers  in  the  car,  who  then  and  there  stigmatized 
the  conduct  of  the  conductor  as  shameful.  There  is  nothing  to  show 
that'  the  plaintiff's  resistance  was  such  as  in  any  way  to  mitigate  or 
palliate  the  wholly  unprovoked  violence  of  the  conductor,  and,  in  view 
of  all  the  facts,  the  amount  of  the  verdict  cannot  be  deemed  immoder- 
ate.  The  juc^^ent  and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  witb  costs.  All  concur. 


In  re  McKNIGHrS  WILL. 

Supreme  Court,  Appellate  Division,  Second  Department.  February  11,  1903.) 

1.  EXBCOTOB— RbmotaTi — Tbmforaht  Rbsidencb  Outsidb  State. 

A  temporary  residence  outside  the  state,  maintained  for  the  benefit  of 
the  health  of  the  executor's  family,  la  not  such  a  removal  from  the  state 
as  to  necessitate  his-removai  as  executor  by  the  surrogate,  under  Code 
Civ.  Proc.  {  26S5,  Bubd.  6,  authorizing  a  creditor  or  persdn  interested  to 
Institute  proceedings  for  the  revocation  of  letters  testamentary  In  the 
case  of  an  executor  where  be  has  removed  from  tbe  state,  etc 

Appeal  from  order  of  surrogate,  Westchester  county. 

Proceedings  by  Frank  V.  Millard,  receiver  in  supplementary  pro- 
ceedings oi  legatees  under  the  will  of  John  J.  McKnight,  deceased, 
for  the  revocation  of  letters  testamentary  issued  to. the  executors  and 
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trustees  under  the  will  of  the  decedent.  From  an  order  denying  his 
application,  the  applicant  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  T.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Henry  C.  Griffin,  for  appellant. 
William  H.  H.  Ely»  for  respondents. 

WILLARD  BARTLETT,  J.  In  this  proceeding  the  appellant 
sought  a  revocation  of  the  letters  testamentary  granted  to  the  re- 
spondents as  executors  under  the  will  of  John  J.  McKnight,  upon 
three  grounds:  (x)  That  said  executors  had  wasted  the  personal 
estate  (Code  Civ.  Proc.  §  2685,  subd.  2) ;  (2)  that  three  of  the  ex- 
ecutors were  insolvent,  and  hence  that  their  circumstances  did  not 
afford  adequate  security  to  the  creditors  or  persons  interested  for 
the  due  administration  of  the  estate  (Code  Gv.  Proc.  §  2685,  subd.  5) ; 
and  (3)  that  the  executors  had  removed  from  the  state,  and  the  case 
was  not  one  where  nonresident  executors  would  be  entitled  to  letters 
without  giving  a  bond  (Code  Civ.  Proc.  §  2685,  subd.  6).  The  sur- 
rogate denied  the  application,  and  the  applicant,  who  is  a  receiver  in 
supplementary  proceedings  of  two  legatees  under  the  will,  has  ap- 
pealed. 

We  find  no  difficulty  in  agreeing  with  the  learned  surrogate  so 
far  as  he  holds  that  the  appellant  failed  to  make  out  any  case  for 
revoking  the  letters  so  far  as  the  management  of  the  estate  or  the 
circumstances  of  the  executors  are  concerned.  Instead  of  showing 
a  wasteful  administration  or  improvidence,  the  proof  abundantly  es- 
tablished that  one  of  the  executors  (the  testator's  widow)  has  ex- 
pended for  the  benefit  of  the  estate  several  thousand  dollars  of  in- 
surance money  which  did  not  belong  to  the  testator,  but  was.  her 
own  property.  Instead  of  being  criticised  unfavorably  for  what  she 
has  done,  she  is  really  entitled  to  commendation  on  the  part  of  the 
legatees  under  her  husband's  will. 

A  serious  question,  however,  is  presented  by  the  alleged  removal 
of  the  executors  from  the  state.  If  that  allegation  is  established  to 
the  surrogate's  satisfaction,  the  Code  makes  it  imperative  upon  him 
to  revoke  the  letters.  Code  Civ.  Proc.  §  2687.  In  his  opinion  he 
says  that  the  allegation  that  the  executors  are  nonresidents  is  ex- 
pressly denied,  and  adds,  "It  is  claimed  that  their  residence  in  New 
Jersey  is  only  temporary,  and  on  account  of  the  ill  health  of  a  member 
of  the  family."  A  reference  to  the  answer  which  the  executors  in- 
terposed to  the  petition  of  the  appellant  shows  that  they  admit,  in- 
stead of  denying,  the  allegation  that  they  are  nonresidents.  In  the 
fifth  subdivision  of  the  answer  we  find  the  declaration  that  "it  is  true 
that  all  the  executors  and  trustees  reside  at  Rutherford,  in  the  state 
of  New  Jersey,  but  that  they  never  have  refused  to  place  themselves 
within  the  jurisdiction  of  this  court,  and  have  always  expressed  a 
willingness  and  a  desire,  in  order  to  avoid  the  expense  of  publication, 
to  come  to  any  place  within  the  state  of  New  York  for  service,"  which 
fact  is  stated  to  have  been  well  known  to  the  attorney  for  Uie  peti- 
tioner.  I  quote  further  from  the  answer  on  this  subject : 
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"The  ezecntors  farther  allege  that  their  residence  at  Butherford,  Mew  Jer- 
■ey,  iB  not  Intended  to  be  pmnanent;  that  they  are  now  living  there  tempo- 
rarily on  account  ot  the  health  of  certain  membora  of  the  family." 

It  must  be  conceded  that  these  averments  in  the  answer  certainly 
do  amount  to  an  admission  of  temporary  nonresidence  on  the  part 
of  the  executors,  so  that  the  case  directly  calls  for  a  determination 
as  to  whether  a  residence  of  this  character  in  another  state  consti- 
tutes a  removal  from  New  York  state,  within  the  meaning  of  the 
Code,  so  as  to  require  the  surrogate  to  revoke  the  letters  testamenta- 
ry. Not  without  considerable  hesitation,  I  have  reached  the  con- 
clusion that  it  does  not.  It  seems  quite  clear  that  a  temporary  ab- 
sence from  the  state  on  account  of  ill  health,  or  on  account  of  busi- 
ness, or  for  purposes  of  travel  or  pleasure,  would  not  necessarily 
establish  the  fact  that  an  executor  "has  removed"  from  the  state,, 
within  the  intent  of  the  statute.  The  learned  surrogate  was  evi- 
dently satisfied  that  the  sojoiu'n  of  these  executors  in  New  Jersey 
was  nothing  more  than  a  departure  from  the  state  for  the  benefit  of 
relatives,  not  designed  to  constitute  a  permanent  change  of  abode, 
and  contemplating  a  return  to  New  York  as  soon  as  the  purpose  of 
their  absence  should  be  accomplished.  In  this  view,  I  am  inclined  to 
think  that  he  was  right  in  refusing  to  hold  that  he  was  constrained  to 
revoke  the  letters  by  the  provisions  ot  the  Code  to  which  I  have 
referred.    I  therefore  advise  an  affirmance  of  the  order. 

Order  of  anrrogate^s  coart  of  Westchester  county  affirmed,  with  |10  coeta 
and  disburaementB.  All  concur. 


LIFSeiTZ  T.  HcCONXEIX  et  «L 
(Supreme  Court,  Appellate  Dlvlalon,  Second  Department   February  U,  1908.)- 

1.  Balks— WARRANTT—BRBAcn—ACCKPTANCB  OF  GOOIW'WaIVKB. 

D^endant  agreed  to  purchase  from  plaintiff  a  certain  nnmber  of  Bveat- 

cra  each  week  for  a  year,  to  be  all  wool,  and  of  a  certain  weight,  and 
from  size  No.  24  up  to  size  No.  34,  Inclusive.  In  an  action  for  the  balance 
of  the  price  defendant  alleged  that  the  goods  were  not  in  all  respects 
equal  to  the  samples,  but  were  poorly  made,  of  bad  sizes  and  color, 
not  assorted  according  to  orders,  and  were  unmerchantable.  Defendants 
had  accepted  the  goods,  and  retained  tliem,  without  examination  or  ob- 
jection. nntU  after  the  iKginnIng  of  the  suit.  Htld  that,  as  the  claim 
of  breach  of  warranty  did  not  relate  to  any  express  warranty  contained 
In  the  written  agreement,  or  to  any  Implied  warranty  which  would 
survive  the  acc^tance,  the  counterclaim  baaed  thereon  was  Improperly 
allowed. 

SL  Same— EXPBNSB  ov  Examination— Propribtt  or  Allowance. 

A  buyer  who  counterclaims  for  breach  of  warranty  when  sued  for 
the  price  of  goods  Is  not  entitled  to  recover  the  expenses  of  making  an 
»amInation  of  the  articles  bought 

&  JooaMBNT— Amount  or  Rkoovbht— Conform  itt  to  Pleading, 

It  is  error  to  render  Judgment  tor  a  party  for  more  than  he  claims  In 
bis  pleading. 

T8.  See  Judgment  vol.  30,  Cent  Dig.  H  443,  414. 
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Af^al  from  municipal  court  of  New  York. 

Action  by  Alexander  Lifshitz  against  Lewis  E.  McConnell  and 
another.  From  a  judgment  for  defendants  on  their  counterclaim, 
plaintiff  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ, 

Florence  A.  Scheftel,  for  appellant. 
Ira  Bliss  Stewart,  for  respondents. 

HIRSCHBERG,  J.  The  appellant  contends  that  the  judgment  is 
void  for  want  of  jurisdiction.  The  suit  is  brought  to  recover  an 
alleged  balance  of  $216.73  goods  sold  and  delivered,  and  the  an- 
swer, in  addition  to  a  general  denial,  sets  up  a  breach  of  warranty, 
and  damages  resulting  therefrom.  The  court  allowed  the  plaintiff's 
claim  in  full,  and  also  allowed  the  defendants  the  sum  of  $657.58  dam- 
ages for  the  alleged  breach  of  warranty,  judgment  being  rendered 
in  the  latter's  favor  for  the  difference,  viz.,  $440.85,  with  costs.  The 
chief  contention  on  the  appellant's  part  is  that,  as  the  amount  of  the 
defendant's  counterclaim  is  in  excess  of  the  jurisdiction  of  the  mu- 
nicipal court,  the  claim  could  not  be  adjudicated  in  that  court.  In 
the  view  taken,  it  is  unnecessary  to  dedde  the  question,  as  there  must 
be  a  new  trial  in  any  event,  and  the  question  may  not,  and  probably 
will  not,  be  a  practical  one  upon  such  new  trial.  It  is,  moreover,  ex- 
ceedingly doubtful  whether  this  question  of  jurisdiction,  not  having 
been  rai:^ed  in  any  manner  upon  the  trial,  can  be  successfully  urged 
for  the  first  time  upon  appeal.  See  Huber  v.  Ehlers,  76  App.  Div. 
602,  604,  79  N.  Y.  Supp.  150.  The  claim  of  neither  party  to  the  suit 
was  established  by  competent  evidence,  and  the  record  furnishes  no 
legitimate  support  for  the  judgment.  The  controversy  arises  from 
transactions  under  a  written  agreement  executed  by  the  parties  on 
the  13th  of  August,  1901.  By  the  terms  of  this  agreement  the  de- 
fendants agreed  to  purchase  of  the  plaintiff  50  dozen  sweaters  of  his 
manufacture  each  week  of  the  year  commencing  September  i,  1901, 
and  to  pay  for  them  in  cash  at  the  price  of  $6  per  dozen,  with  a  dis- 
count of  7  per  cent,  for  samples  No.  100  and  150,  and  of  6  per  cent, 
for  sample  No.  175.  The  agreement  further  provides  that  the  sam- 
ples referred  to  "are  to  be  all  wool,  and  put  up  in  2/12  boxes,  and 
weigh  six  pounds  in  average  from  size  24  up  to  the  size  No.  34,  in- 
clusive." The  sum  which  the  plaintiff  seeks  to  recover  is  for  sales 
made  under  the  agreement  from  February  14  to  April  2,  1902,  to- 
gether with  an  alleged  balance,  according  to  the  plaintiff's  bil'  of  par- 
ticulars, of  $38.32,  arising  from  sales  made  prior  to  February  14, 
1902.  The  counterclaim  set  up  in  the  answer  consists  of  two  items, 
viz.,  the  sum  of  $468.62,  being  the  alleged  difference  in  value  of  the 
sweaters  because  of  the  breach  of  warranty,  and  the  sum  of  $154.90 
for  expenses  alleged  to  have  been  incurred  by  the  defendants  in  ex- 
amining the  merchandise  in  question.  The  total  of  the  two  items  is 
$623.52,  but  the  answer  asks  judgment  for  $627.02,  and,  as  I  have 
said,  the  court  has  allowed  the  defendants  $657.58,  being  more  than 
$30  in  excess  of  their  claim,  and  nearly  $35  in  excess  of  the  sum  of 
the  items  constituting  such  claim. 
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The  plaintiff's  bill  of  particulars  is  made  up  of  the  $38.32  balance 
referred  to  arising  from  sales  made  between  September  i,  1901,  and 
February  14,  1902,  and  of  sales  to  the  amount  of  $1,669.03,  made  be- 
tween February  14th  and  April  ad;  in  all,  the  sum  of  $1,707.35,  upon 
which  sum  credits  for  payment  are  allowed  in  the  sum  of  $1,491.02, 
leaving  $216.33  plaintiil's  unpaid  claim, — an  amonnt  40  cents 

less  than  that  allowed  by  the  court.  But  no  proof  was  made  upon 
the  trial  of  the  $38.32  balance  arising  from  the  first  sales  under  the 
agreement,  nor  was  any  proof  made  of  the  following  three  items  of 
the  alleged  subsequent  sales,  viz.,  of  February  26th,  $133.92,  of  March 
5th,  $6.85,  and  of  March  12th,  $5.58.  The  plaintiff's  claim  as  allowed 
was,  therefore,  almost  wholly  without  proper  support. 

T^ie  allowance  of  the  defendants'  counterclaim  was  equally  without 
any  legal  basis.  It  is  undisputed  that  whatever  sweaters  were  de- 
livered to  the  defendants  under  the  agreement  were  received  and 
retained  without  examination  long  after  opportunity  for  examination 
had  been  afforded,  and  no  valid  reason  is  assigned  for  the  defend- 
ants' failure  to  make  such  examination.  The  defects  complained  of 
were  such  as  were  readily  discernible  upon  examination,  the  allega- 
tions of  the  answer  being  that  the  goods  were  "not  in  all  respects  equal 
to  the  said  samples,  but  were  imperfect,  of  inferior  quality,  poorly 
made,  of  bad  sizes  and  color,  not  assorted  according  to  orders,  and 
were  badly  damaged  and  unmerchantable."  If  the  mcts  justified  the 
claim,  the^  certainly  do  not  relate  to  any  express  warranty  contained 
in  the  wntten  agreement,  or  to  any  implied  warranty  which  would 
survive  acceptance.  As  a  matter  of  fact,  the  defendants  made  no 
examination  until  after  this  action  was  brought  for  the  purpose 
of  recovering  the  purchase  money, — a  circumstance  which  tends  to 
throw  some  discredit  upon  the  alleged  results  of  the  examination, 
especially  in  view  of  the  fact  that  no  serious  fault  appears  to  have  been 
found  with  the  plaintiff's  previous  delivery  of  goods  under  the  agree- 
ment The  court  allowed  the  defendants  the  sum  of  $150  for  their 
expenses  in  making  the  examination.  There  was  no  proof  showing 
how  these  expenses  were  incurred.  Two  or  three  persons  were  em- 
ployed by  the  defendants  to  make  the  examination,  and  they  testi- 
fied upon  the  trial  as  to  the  results.  But  none  of  them  has  been  paid 
for  his  services,  and  no  proof  was  given  as  to  the  value  of  the  services. 
The  expense  thus  incurred  in  making  the  examination  wa.s  not  a  proper 
subject  of  ofTset  or  counterclaim,  and  should  not  be  allowed  under 
the  circumstances,  even  if  established  by  competent  evidence.  The 
law  imposes  upon  the  purchaser  the  duty  of  examining  his  purchases 
upon  delivery,  and  I  know  of  no  law  which  permits  him  to  charge  to 
the  vendor  the  time,  trouble,  and  expense  involved  in  the  discharge 
of  that  duty.  That  the  defendants  could  not- be  properly  allowed 
damages  in  excess  of  the  amount  claimed  in  the  answer  is  too  plain 
a  proposition  to  require  discussion.  The  judgment  should  be  re- 
versed. 

Judgment  of  municipal  court  reversed,  and  new  trial  ordered;  coats  to 
Kblde  the  event  All  concur. 
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BENJAMIN  et  aL  T.  PALATINE  INS.  CO..  LIMITED,  OF  LONDON, 
ENGLAND,  et  al. 

(Svpreme  Court  Appellate  DivMon,  Second  Department  February  11,  VK^.} 

L  FlBE  Policy— Brbach  of  Cosditiohs— Estoppkl  to  A88eiit. 

A  fire  policy  provided  that  It  should  be  void  "If,  with  the  knowled^ 
of  the  insured,  foreclosure  proceedings  be  commenced,"  etc.  Fore<dosure 
proceedings  had  been  commenced  more  than  a  year  b«oie  the  policy  was 
Issued,  which  the  agent  from  whom  the  policy  was  obtained  knew.  Held, 
tiut  the  company  was  estopped  to  assert  that  the  policy  was  avoided. 

Appeal  from  trial  term,  Suffolk  county. 

Action  by  Hannah  F.  Benjamin  and  Hannah  Amelia  Terry  against 
the  Palatine  Insurance  Company,  Limited,  of  London,  England,  and 
John  M.  Diven.  From  a  judgment  in  favor  of  plaintiffs  and  of  de- 
fendant Diven,  entered  on  a  verdict  directed  by  the  court,  the  insur- 
ance company  appeals.  Affirmed. 

Argued  before  GOODRICH.  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

John  Notman  (Michael  H.  Cardozo,  on  the  brief),  for  appellant. 
William  B.  £lHsc»i  (Arnold  L.  Davis,  on,  the  brieQ,  for  respondent 
plaintiffs. 
John  M.  Diven,  pro  se. 

WILLARD  BARTLETT,  J.  This  is  an  action  to  recover  the 
amount  due  on  a  policy  of  fire  insurance  covering  property  in  Florida, 
and  belonging  to  the  plaintiffs.  The  policy  contained  a  provision 
declaring  that,  unless  it  was  otherwise  provided  by  agreement  indorsed 
thereon  or  added  thereto,  it  should  be  void  "if,  with  the  knowledge  of 
the  insured,  foi;^closure  proceedings  be  commenced,  or  notice  given 
of  sale  of  any  property  covered  by  this  policy  by  virtue  of  any  mort- 
gage or  trust  deed."  It  appeared  that  proceedings  to  foreclose  a 
mortgage  upon  the  property  had  been  begun  on  April  20,  1900,  more 
than  a  year  before  the  issue  of  the  policy,  which  was  on  April  27, 
1901.  There  was  clear  and  undisputed  proof  in  the  case  to  the  effect 
that  the  agent  from  whom  the  policy  was  obtained  had  knowledge  of 
the  pending  foreclosure  proceedings  at  the  time  when  he  issued  the 
policy.  The  respondents  insist  that  the  language  of  the  provision 
whicjh  we  have  quoted  from  the  policy  refers  only  to  foreclosure  pro- 
ceedings commenced  after  the  issue  of  the  policy,  and  not  to  pro- 
ceedings instituted  prior  to  the  time  when  the  policy  was  issued ;  and 
in  support  of  this  proposition  they  cite  Chamberlain  v.  Insurance 
Company,  51  Hun,  636,  3  N.  Y.  Supp.  701.  Whether  they  are  correct 
in  this  proposition  or  not,  we  think  that,  under  the  New  York  authori- 
ties, the  knowledge  of  the  agent  who  issued  the  policy  that  the  fore- 
closure proceedings  were  actually  pending  at  the  time  estops  the  in- 
surer from  setting  up  the  pendency  of  such  proceedings  as  a  bar  to 
the  maintenance  of  this  action.  Wood  v.  American  Fire  Ins.  Co.,  149 
N.  Y.  382,  44  N.  E.  80,  52  Am.  St.  Rep.  733 ;  Robbins  v.  Springfield 
Fire  Ins.  Co.,  149  N.  Y.  477,  44  N.  E.  159.    It  is  true  that  the  supreme 

1 1.  See  Insurance,  vol.  28,  Cent  Dig.  SS  877,  968. 
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court  of  the  United  States,  by  a  majority  vote  (the  Chief  Justice,  Mr. 
Justice  Harlan,  and  Mr.  Justice  Peckham  dissenting]),  has  disapproved 
of  the  conclusion  reached  by  our  court  of  appeals  in  the  cases  cited. 
Assurance  Co.  v.  Building  Association,  183  U.  S.  308,  327,  22  Sup. 
Ct.  133,  46  L.  Ed.  313.  Nevertheless,  that  conclusion  is  binding 
upon  us  here,  and  it  follows  that  this  judgment  must  be  affirmed. 

JodKinent  afllnned,  with  coata.   AH  concur. 


WTNN  T.  CttTY  OF  YONKERS  et  aL 
rSuiveme  Court,  Appellate  DlTlaton,  Second  D^rtment   Febniai7  11,  1908.) 

1.  CtTTES — ObSTHOCTIOK  IT?  STBBBT— PSRUAKBNOT— InflTRDCnOH. 

In  an  action  against  a  clt7  for  injuries  sustained  by  reason  of  an  ob- 
strnctiou  In  tbe  street,  consisting  of  a  beam  lowered  from  a  mnway,  tbere 
was  evidence  that  tbe  heam  had  for  years  been  lowered  for  hours  at  a 
time,  while  the  runway  was  In  operation.  Tbe  court  Instructed  that 
the  city  was  not  liable  unless  the  structure  was  a  "permanent  and  haWt- 
nal"  obstmction  of  tbe  street.  Held,  that  an  Instruction  was  properly 
refused  to  tbe  effect  that  the  lowering  of  the  beam  wblch  caused  tbe 
accident  was  a  temporary  use,  for  which  tiie  city  would  not  be  liable 
unlera  It  had  notice  that  this  temporary  use  bad  bem  so  continued  at 
any  one  time  as  to  constitute  a  permanent  obstmction. 

C  Sahb—Pbrhanbnt  Injcrt— Btidbnob— Barhlbbs  Ebror. 

In  an  action  against  a  city  for  personal  Injuries,  testimony  of  a 
physician  was  admitted  as  to  a  permanent  ailment  of  plaintiCT,  which 
was  not  definitely  shown  to  have  been  the  result  of  the  injury.  Defend- 
ant was  granted  leave  to  renew  its  motion  to  strike  if  the  testimony 
was  not  subsequently  connected.  The  motion  was  never  renewed,  but 
the  court  Instructed  that  there  was  no  erldence  as  to  tbe  permanency 
Qt  pain.  Betd,  that  the  adminlon  of  the  testimony  coold  not  have  In- 
jured dtfendant 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Thomas  Wynn  against  the  city  of  Yonkers  and  others. 
From  a  judgment  in  ixvor  of  plaintiff,  and  an  order  denying  their  mo- 
tion for  a  new  trial,  defendants  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS. 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Francis  A.  Winslow  (Alfred  Opdyke,  on  brief),  for  appellants. 
John  F.  Brennan,  for  respondent. 

WILLARD  BARTLETT,  J.  On  April  29,  1901,  the  plaintiflf, 
while  driving  upon  a  load  of  hay  on  a  public  street  in  the  city  of 
Yonkers,  was  injured  by  colliding  with  a  structure  denominated  a 
"runway,"  which  had  been  maintained  for  many  years  across  the  street 
by  tbe  defendants  Nelson  Morris  &  Co.  for  the  purpose  of  conveying 
meat  from  railroad  cars  on  the  other  side  of  the  street  to  their  store- 
house opposite.  Ordinarily  the  beam  which  constituted  the  principal 
portion  of  this  runway  was  maintained  at  such  an  elevation  above 
the  roadway  as  not  materially  to  interfere  with  the  passage  of  vehicles ; 
but  on  the  occasion  of  the  accident  in  question  it  had  been  lowered  for 
use,  and  was  being  employed  for  the  purpose  of  conveying  meat 
80N.T.8.— 17 
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across  the  street.  The  testimony  indicated  that  it  had  to  be  main- 
tained in  that  position  about  two  hours  to  unload  the  particular  car 
which  was  then  being  discharged.  The  learned  trial  judge  left  it  to 
the  jury  to  say  whether  the  travel  in  the  highway  was  unreasonably  ob- 
structed by  this  runway,  as  the  proof  showed  it  to  have  been  used.  As 
to  the  liability  of  the  city,  be  charged  that  a  municipal  corporation 
had  no  right  to  permit  the  establishment  or  continuance  of  a  nuisance, 
and,  if  they  found  that  this  was  such  an  interference  with  the  fair  and 
i-easonable  use  of  the  street  as  to  work  a  direct  and  physical  injury  to 
those  who  had  the  right  to  use  the  thoroughfare,  it  was  the  duty  of 
the  officers  of  the  city  of  Yonkers  to  see  that  it  was  abated.  In 
another  part  of  his  charge  he  left  it  to  the  jury  to  say  whether  the 
runway  had  been  "an  habitual  obstruction  to  the  fair  and  reasonable 
use  of  that  thoroughfare."  The  jury  found  a  verdict  for  the.  plaintiff, 
and  the  defendants  have  appealed. 

As  to  the  contention  that  the  plaintiff  himself  was  guilty  of  con- 
tributory negligence,  it  is  enough  to  say  that  this  question  was  one  for 
the  jury,  under  all  the  recent  authorities  on  that  subject  in  the  court 
of  appeals.  The  court  was  requested  to  charge  "that  the  accident 
happened,  not  upon  the  permanent  portion  of  the  structure,  but  from 
the  lowering  of  the  beam,  which  was  a  temporary  use,  and,  unless  the 
city  has  notice  that  this  temporary  use  has  been  so  continued  at  any 
one  time  as  to  constitute  a  permanent  obstruction,  the  city  is  not 
liable."  In  response  to  this  request,  the  court  said,  "I  decline  to 
charp;e  in  the  language  of  the  request,"  and  the  defendants  excepted. 
In  view  of  what  luid  been  said  in  the  main  body  of  the  charge,  and  in 
response  to  previous  requests,  we  do  not  tliink  this  refusal  consti- 
tuted error.  The  court  had  already  instructed  the  jury,  in  substance, 
that  they  were  not  to  find  a  verdict  for  the  plaintiff  unless  they  found 
that  the  structure  was  a  permanent  and  habitual  obstruction  of  the 
street,  interfering  with  its  reasonable  use.  The  proof  was  ample  to 
sustain  the  conclusion  that,  when  in  use  as  it  had  been  for  years,  the 
runway  obstructed  the  street  for  hours  at  a  time.  In  the  case  of 
Callanan  v.  Gihnan,  107  N.  Y.  360,  14  N.  E.  264,  i  Am.  St.  Rep.  831, 
an  obstruction  (rf  a  sidewalk  in  the  city  of  New  York  by  a  bridge  frwn 
12  to  20  inches  above  the  surface  was  condemned  by  the  court  of  ap- 
peals in  this  language: 

"It  was  iDcnmbent  npon  tbe  defendant  to  show,  not  only  that  the  use 
he  made  of  the  sidewalk  was  necessary  In  his  business,  but  also  that  It  was 
reasonable  In  reference  to  the  public  convenience.  That  tt  was  unreasonable 
Is  too  clear  for  dispute.  He  might  use  the  bridge  to  load  or  unload  a  sln^e 
truck,  and  this  he  could  do  at  Intervals  during  the  day;  at  no  one  time 
obstructing  the  street  for  any  considerable  length  of  time.  But  there  Is  do 
author!^  and  do  rale  of  law  whdch  would  warrant  such  an  obstruction  dally 
for  hours,  or  even  one  hour  continuously.  The  defendant  was  therefore 
fuilty  of  a  public  nuisance." 

Complaint  is  also  made  of  the  admission  of  the  testimony  of  a 

physician  to  the  effect  that  he  found  the  plaintiff  suffering  from  an 
asthmatic  affection,  which  he  subsequently  admitted  he  was  not  willing 
to  declare  to  be  due  to  the  accident.  A  motion  to  strike  out  this  testi- 
mony was  denied,  with  leave,  however,  to  renew  if  the  testimony  was 
not  subsequently  connected.   The  motion  to  strike  out  was  not  re- 
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iwwed,  bnt  the  conrt  expressly  instructed  the  jury  that  there  was  no 
evidence  in  the  case  as  to  the  permanency  of  pain  or  suffering.  Under 
the  drcmnstances  it  is  impossible  to  say  how  the  testimony  of  the 
physidao  can  hare  damaged  the  defendants.  I  think  the  judgment 
should  be  affirmed. 

Judgment  and  onto  affinned,  with  oosts.  AH  concur; 


HTJTCHINSON  T,  YOUNG. 

(Sapreme  Cbnrt;  Appelate  Dlvlslcai,  Second  Department.   February  11,  190S.) 

1.  Vksie— CoRPoaATioK— Falpk  Rkport— Action  AOAnraT  Offickr. 

Stock  Corpontion  Law,  |  31,  proTides  that.  If  any  annual  report  of  a 
corporatkHi  shall  be  false  In  any  material  representation,  the  offlcen 
signing  the  same  shall  be  personally  liable  to  any  pmon  who  has  be- 
come a  stockholder  ot  the  corporation  upon  the  faltb  of  such  report  to 
the  amount  of  the  damage  sustained  by  such  stockholder.  BeU,  that  sec- 
tltm  SL  is  not  peual,  and  hence  an  action  thereunder  is  not  within  Oode 
GIt.  Proc.  f  9^  inovldittg  that  an  action  must  be  tried  In  the  county 
where  the  caose  of  action  aroa^  where  it  la  l»ought  **to  reeOTW  a  poial^ 
or  forfetture  Imposed  by  statute." 

Appeal  from  special  term.  Kings  county. 

Action  by  Archibald  A.  Hutchinson  against  John  Ahrin  Young. 
From  an  order  changing  the  place  of  trial  from  Kings  to  New  Yoric 
.county,  plaintiff  app^s.  lUversed. 

Aigued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 

ni-RSCHBERG,  and  HOOKER.  JJ. 

William  M.  Bennett,  for  appellant 
R.  Floyd  Clarke,  for  ivspondent 

GOODRICH,  P.  J.  This  appeal  is  from  an  order  changing  the 
venue  from  Kings  county  to  New  York  county.  The  complaint 
sets  out  two  causes  of  action  separately.  The  first  is  that  the  de- 
fendant, being  treasurer  of  the  National  Salt  Company,  a  New  Jer- 
sey corporation,  and  desiring  to  effect  a  sale  of  his  stock  therein  at 
an  excessive  and  fictitious  value,  made,  as  treasurer,  a  false  report 
of  the  financial  standing  of  the  company;  that  such  report  came  into 
the  hands  of  the  plaintiff,  who  was  thereby  induced  to  purchase  stock 
at  a  price  greatly  in  excess  of  its  actual  value,  and  that  "the  defend- 
ant hzs  become  liable  to  the  plaintiff  by  virtue  of  the  facts  hereinbe- 
fore set  forth  and  section  31  of  the  stock  corporation  law  of  the  state 
of  New  York."  As  the  second  cause  of  action,  the  complaint  sets 
out  substantially  the  same  facts  somewhat  more  in  defail,  but  makes 
no  reference  to  the  Thirty-First  section  of  the  stock  corporation  act. 
It  contains  an  allegation  that  the  statements  "were  false  and  fraud- 
ulent, and  known  by  the  defendant  to  be  false  and  fraudulent,  and 
made  with  intent  to  deceive."  The  affidavit  on  the  motion  to  change 
the  venue  from  Kings  to  New  York  county  stated  that  the  company 
had  its  general  office  in  the  county  of  New  York,  where  the  defendant 
transacted  all  his  business  as  treasurer  of  the  company,  and  where  he 
made  and  signed  all  official  reports  of  the  company;  that  his  coun- 


Digiltzed  by 


Google 


260 


80  NEW  YORK  SUPPLEMENT 
and  114  Neir  Tork  State  Reporter 


(Sup.  CL 


sel  advised  him  that  the  first  cause  of  action  was  an  action  to  re- 
cover a  penalty,  and  that  it  arose  in  the  county  of  New  Yoric,  for 
which  reasons  he  moved,  under  section  983  of  the  Code  of  CivU 
Procedure,  to  have  the  place  of  trial  changed  to  that  county.  The 
section  provides  that  the  action  must  be  tried  in  the  county  where 
the  cause  of  action  arose,  where  it  is  brought  "to  recover  a  penalty  or 
forfeiture  imposed  by  statute."  The  court  granted  the  motion,  and 
the  plaintiff  appeals,  contendmg:  First,  that,  since  the  amendment 
of  the  stock  corporation  act  in  1892,  an  action  under  section  31  is 
not  a  penal  action ;  and,  second,  that  the  affidavit  does  not  show  that 
the  cause  of  action  arose  in  New  York  county.  The  defendant  de- 
murred to  the  complaint  on  the  ground  of  misjoinder  of  causes  of  ao 
tion,  and,  although  that  issue  has  not  been  tried,  our  decision  will 
necessarily  affect  that  issue,  as  it  involves  the  same  question  that  is 
raised  by  this  appeal.' 

The  first  question  to  be  considered  is  whether  the  present  statute 
is  penal.  The  stock  corporation  law  (section  30)  requires  every  do- 
mestic and  every  foreign  stock  corporation  doing  business  within  this 
state  to  make  and  file  annually  a  report  of  its  affairs.  Ir^ection  31  pro- 
vides that,  if  any  such  report  shall  be  false  in  any  material  representa- 
tion, the  officers  signing  the  same  shall  be  personally  liable  to  any 
person  who  has  become  a  stockholder  of  the  corporation  upon  the 
faith  of  such  report,  to  the  amount  of  the  damage  sustained  by  such 
stockholder,  where  the  contents  of  such  report  have  been  communi- 
cated either  directly  or  indirectly  to  such  person,  and  he  became  a 
stockholder  on  the  faith  thereof.  The  present  statute  differs  from 
the  former  statutes  on  the  same  subject.  They  made  the  officers 
who  filed  a  false  report  liable  for  all  the  debts  of  tKe  company,  whether 
or  not  incurred  on  the  faith  of  the  report,  and  irrespective  of  the 
amount  of  the  debts.  Section  31  of  the  present  act  makes  the  officer 
liable  to  a  stockholder  only  to  the  amount  of  the  damage  sustained 
by  him  where  he  has  become  such  stockholder  on  the  faith  and  with 
knowledge  of  the  report.  The  former  statutes  were  held  to  be  penal, 
and  the  action  to  recover  a  debt  local.  In  Veeder  v.  Baker,  83  N.  Y. 
156,  the  court  of  appeals,  Judge  Earl,  writing,  held  (page  160) :  "That 
such  an  action  is  a  penal  action  is  no  longer  open  to  question'  in  this 
court.  The  statute  imposes  upon  the  officers  of  such  a  company,  as 
a  penalty  for  a  false  report,  liability  for  the  debts  of  the  company." 
Section  31,  however,  does  not  impose  upon  the  officer  of  a  corporation 
liability  for  all  the  debts  of  the  corporation,  but  simply  a  liability  to 
any  person  who  has  become  a  stockholder  on  the  faith  of  such  a 
report.  This  liability  is  greater  than  that  which  existed  at  common 
law,  where,  in  an  action  for  deceit  scienter  was  essential  to  the  mainte- 
nance of  the  action.  But  this  fact  does  not  necessarily  render  the 
statute  penal.  "A  statute  imposing  upon  those  who  disregard  its  pro- 
visions a  liability  for  all  actual  losses  or  damages  which  are  occasioned 
thereby,  but  nothing  more,  does  not  impose  a  penalty."  13  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  54.  In  Merchants'  Bank  v.  Bliss,  35 
N.  Y.  412,  the  court  had  under  consideration  sections  12  and  13  of 
the  general  manufacturing  act  of  1848  (chapter  40},  which  made  the 
trustees  of  a  company  liable  for  failure  to  file  an  annual  report,  and 
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held  that  the  act  was  penal  in  character.  But  this  act  made  the  default- 
ing trustees  liable  for  all  the  debts  of  the  corporation.  The  liability 
thereunder  was  not  limited  to  the  damages  of  any  particular  creditor. 
The  same  view  was  expressed  in  Stokes  v.  Stickney»  96  N.  Y.  323. 
In  Dykman  v.  Keeney,  10  App,  Div.  610,  42  N.  Y.  Supp.  488,  this 
court  liad  under  consideration  section  23  of  the  stock  corporation 
law,  which  declares  the  directors  of  a  stock  corporation  who  have 
made  a  dividend  except  from  surplus  profits  liable  to  the  creditors  of 
the  corporation  for  any  loss  sustained  by  them  by  reason  of  such 
dividend.  We  held  that  this  was  to  be  treated,  not  as  a  penalty,  but 
as  a  provision  for  indemnity  against  loss.  On  a  subsequent  appeal 
(16  App.  Div.  131,  45  N.  Y.  Supp.  137),  we  referred  to  such  former 
holding,  and  the  court  of  appeals  affirmed  on  our  opinion  (160  N.  Y. 
677,  54  N.  E.  1090).  "Penal  laws,'*  said  the  court  in  Huntingfton  v. 
Attrill,  146  U.  S.  657,  667,  13  Sup.  Ct.  224,  227,  36  L.  Ed.  1123, 
"strictly  and  properly,  are  those  imposing  punishment  for  an  offense 
committed  against  the  state,  and  which,  by  the  English  and  American 
constitutions,  the  executive  of  the  state  has  the  power  to  pardon. 
Statutes  giving  a  private  action  against  the  wrongdoer  are  sometimes 
spoken  of  as  penal  in  their  nature,  but  in  such  cases  it  has  been  pointed 
out  that  neither  the  liability  imposed  nor  the  remedy  given  is  strictly 
penal."  In  Calvin  v.  Huntley,  178  Mass.  2^,  59  N.  E.  435,  section 
4527  of  the  United  States  Revised  Statutes  (U.  S.  Comp.  St.  190Z,  p. 
3077]  was  held  not  to  be  penal,  but  remedial.  The  section  provided 
that  where  a  seaman  was  discharged  in  a  foreign  country  without 
fault  on  his  part  he  should  have  a  right  of  action  against^the  master 
or  owner  for  one  month's  extra  wages  as  compensation.  While  I 
can  find  no  express  decision  as  to  section  31,  the  analogy  of  these 
authorities  compels  the  decision  that  section  31  is  not  a  penal  statute. 
If  not  a  penal  statute,  it  is  not  within  the  provision  of  section  983 
of  the  Code  of  Civil  I^ocedure,  which  requires  an  action  to  recover  a 
penalty  to  be  brought  in  the  county  where  the  cause  of  action  arose. 
The  order  should  be  reversed. 

Order  reversed,  with  flO  coste  and  dlsbunemmtB.  AH  concur. 


HUNBKE  T.  WBBT  BRIGHTON  AHUSBHENT  00. 

(Supreme  Omirt,  AppeOate  DItIbIod,  Second  Department  February  11,  1008.) 

1.  KEar^ioBKCs— Res  Ipsa  LoQiriTDit. 

Wbere  plaintiff  fell  while  riding  a  wooden  horae  on  defendant's  gravity 
railway,  and  there  la  a  square  Issue  on  the  proof  whether  the  fall  waa 
caused  by  defendant's  negligence  or  plaintiff's  contributory  negligence. 
It  is  error  to  instruct  that  the  Jnry  may  Infer  from  the  acdd«it  havinf 
occorred  tiiat  defendant  was  ne^gent 

Appeal  from  trial  term,  Kings  county. 

Action  by  George  H.  Huneke  against  the  West  . Brighton  Amuse- 
ment Company.  From  a  judgment  on  a  verdict  for  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed. 
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Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
and  WOODWARD,  JJ. 

Thomas  F.  Magner,  for  appellant. 
Herbert  T.  Ketcham,  for  respondent. 

WILLARD  BARTLETT,  J.  The  injury  which  gave  rise  to  this 
litigation,  and  for  which  a  jury  has  awarded  to  the  plaintiff  dam- 
ages to  the  amount  of  $25,000,  was  sustained  in  consequence  of  the 
plaintifif's  fall  from  a  structure  maintained  and  operated  by  the 
defendant  at  Coney  Island  for  purposes  of  recreation  and  amusement, 
and  which  in  the  pleadings  and  the  case  on  appeal  is  denominated 
a  "steeple-chase."  It  may  be  described  as  a  gravity  railroad,  con- 
sisting of  six  parallel  tracks,  so  set  as  to  make  a  course  about  1,500 
feet  in  length  arranged  in  the  form  of  a  horseshoe.  Rude  images 
of  horses  or  ponies  constructed  of  wood  and  metal,  provided  with 
wheels  upon  which  they  can  move  swiftly  over  the  rails,  are  placed 
upon  the  tracks  as  vehicles  for  the  conveyance  of  pleasureseekers, 
who,  upon  payment  of  a  prescribed  fare  (or  each  ride,  desire  to  ex- 
perience the  sensations  of  a  brief  journey  through  space  at  a  speed 
of  25  miles  an  hour,  by  taking  a  trip  in  which  the  motive  power 
is  furnished  solely  by  the  attraction  of  gravitation.  The  line  falls 
and  rises  abruptly,  in  what  the  learned  counsel  for  the  appellant  apt- 
ly calls  a  series  of  hills  and  dales,  thus  enabling  it  to  be  operated 
wholly  by  the  agency  of  gravity. 

The  accident  which  cost  Mr.  Huneke  his  leg  occurred  on  a  sum- 
mer evening,  when  the  attendance  at  the  defendant's  so-called  steeple- 
chase was  large.  Two  radically  different  pictures  of  the  manner  in 
which  that  accident  occurred  were  presented  for  the  consideration 
of  the  jury  by  the  evidence  given  upon  the  trial.  According  to  the 
plaintiff's  version  of  the  occurrence,  he  was  carefully  riding  one  of 
the  ponies,  upon  which  he  was  seated  astride  behind  a  friend  who 
had  mounted  the  animal  in  front,  when,  at  a  point  30  or  40  feet  from 
the  starting  place,  he  experienced  a  sudden  jar  which  threw  him 
violently  forward  and  to  one  side,  and  then  off  the  horse.  "My  leg 
caught  underneath  as  the  horse  proceeded,"  he  said,  "and  I  laid 
there  with  my  mangled  leg."  The  witnesses  for  the  defendant,  on 
the  other  hand,  insisting  that  the  structure,  track,  and  horses  were 
all  in  good  condition  and  perfectly  safe  if  carefully  used,  ascribe  the 
accident  to  the  negligent  conduct  of  the  plaintiff,  while  "skylarkinf^*' 
with  a  young  lady  on  another  horse,  in  reaching  over  toward  that 
horse  and  trying  to  catch  hold  of  it.  The  theory  of  the  defense  is 
that  in  this  way  the  plaintiff  lost  his  balance  and  fell  off,  and  was 
therefore  himself  wholly  responsible  for  the  injury  which  befell  him. 

In  charging  the  jury,  the  learned  trial  judge  held  that  the  doc- 
trine of  res  ipsa  loquitur  was  ai^licable.  "You  are  at  liberty  in 
such  an  action,"  he  said,  "bearing  in  mind  all  the  attendant  circum- 
stances and  the  rule  I  have  stated  that  the  burden  of  proof  is  always 
upon  the  plaintiff,  to  infer  from  the  accident  having  occurred  that 
the  defendant  was  negligent.  So  in  this  case,  if  you  find  that  this 
accident  would  not  ordinarily  have  occurred  if  the  horse  and  track 
and  appliances  had  been  in  a  reasonably  safe  condition,  and  if  the 
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defendant  or  its  employes  had  exercised  ordinary  care  in  their  opera- 
lion,  you  may  infer  negligence  of  the  defendant  from  that  fact,"  The 
defendant's  counsel  duly  excepted  to  this  instruction,  and  I  am  of 
opinion  that  the  exception  was  well  taken.  The  doctrine  of  res  ipsa 
loquitur  has  generally  been  applied  to  cases  where  the  circumstances 
were  such  as  to  show  beyond  substantial  question  that  the  injured 
party  in  no  way  contributed  to  the  accident  except  by  his  presence, 
and  rarely  to  any  others.  Such  was  the  fact  in  the  most  recent 
leading  case  on  this  rule  (Griflfen  v.  Manice,  i66  N.  Y.  i88,  59 
N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St.  Rep.  630),  where  the  plain- 
tiff's intestate  was  merely  a  passive  passenger  in  the  defendant's 
elevator  at  the  time  of  its  fall.  So,  in  Londoun  v.  Eighth  Ave. 
R.  R.  Co.,  162  N.  Y.  380,  56  N.  E.  988,  the  doctrine  of  res  ipsa 
loquitur  was  held  to  be  applicable  in  favor  of  a  passenger  in  the 
defendant's  car,  who  was  injured  by  a  collision  of  that  car  with 
a  cable  car  of  the  Third  Avenue  Railroad  Company  on  an  inter- 
secting street.  Here,  of  course,  the  mere  presence  of  the  plaintiff  in 
the  defendant's  car  did  not  permit  the  possibility  of  any  inference 
of  contributory  negligence  from  that  fact.  In  Mullen  v.  St.  John. 
57  N.  Y.  567,  15  Am.  Rep.  530,  also  a  leading  case,  the  plaintiff  in  the 
street  was  knocked  down  by  a  falling  wall  of  the  defendant's  build- 
ing, and  no  suggestion  of  contributory  negligence  was  made  or 
appears  to  have  been  possible  upon  the  facts.  Nor  in  Volkmar  v. 
M.  R.  Co.,  134  N.  Y.  418,  31  N.  E.  870,  30  Am.  St.  Rep.  678,  or 
Hogan  V.  Manhattan  Ry.  Co.,  149  N.  Y.  23,  43  N.  £.  403,  was 
there  any  ground  for  the  imputation  of  contributory  negligence,  in- 
asmuch as  the  plaintiffs,  while  driving  under  the  elevated  railroad 
structure,  were  injured  by  the  falling  of  objects  therefrom. 

In  the  present  case  the  contention  of  the  defendant  is  not  mere- 
ly that  the  plaintiff  contributed  to  the  accident,  but  that  it  was  caused 
solely  by  his  own  careless  conduct,  and  it  cannot  fairly  be  said  that 
this  position  is  without  support  in  the  proof.  Although  the  plaintiff 
attributes  his  fall  to  a  sudden  jar  of  the  horse,  it  is  to  be  noted 
that  his  companion  was  not  thereby  thrown  off,  that  this  companion 
describes  it  as  "just  a  little  jar  forward,"  and  that  it  was  so  slight 
that  he  did  not  know  the  plaintiff  was  off  until  the  horse  subse- 
quently stopped.  "I  believed  when  the  horse  stopped  there  that 
he  was  behind  me,"  said  the  witness.  "There  is  not  the  slightest 
doubt  about  that."  There  is  also  evidence  that  the  plaintiff  after 
the  accident  exclaimed,  "This  is  what  I  get  for  fooling,"  or,  "This 
is  what  I  get  for  skylarking," — indicating  that  he  recognized  his 
own  agency  in  bringing  about  the  injury. 

In  view  of  this  and  other  proof  in  the  case  tending  to  show  that 
the  plaintiff  was  the  principal  actor  in  causing  tUe  accident,  the  in- 
structioD  to  the  jury  that  they  were  at  liberty  "to  infer  from  the 
accident  having  occurred  that  the  defendant  was  negligent"  was  mis- 
leading. The  most  that  could  be  said  was  that  if  the  accident  occur- 
red precisely  in  the  manner  testified  to  by  the  plaintiff,  and  in  con- 
sequence of  a  sudden  jar  sufficient  to  throw  a  careful  rider  from 
the  horse,  then  the  jury  might  impute  negligence  to  the  defendant. 
I  do  not  attempt  to  lay  down  any  hard  and  fast  rule  as  to  the  ap- 
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plication  of  the  doctrine  of  res  ipsa  loquitur,  in  condemning  the  in- 
struction g^ven  in  this  case,  or  to  deny  that  its  application  has  some- 
times been  sustained  where  there  was  evidence  tending  to  show  con- 
tributory negligence,  as  in  Green  v.  Banta,  i6  Jones  &  Spencer,  156, 
affirmed  97  N.  Y.  637,  and  in  Breen  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  109  N.  Y.  297,  16  N.  E.  60,  4  Am.  St.  Rep.  450;  but  it  seems 
quite  dear  to  my  mind  that  in  a  case  like  this,  where  there  is  a 
square  issue  upon  the  proof  as  to  which  of  two  actors,  the  plain- 
tiff or  the  defendant,  caused  the  fall  which  injured  the  plaintiff,  it 
is  error  to  tell  the  jury  that  they  may  infer  that  the  defendant  is  the 
party  responsible  therefor  simply  from  the  fact  that  the  accident  oc- 
curred.  On  account  of  this  error,  I  think  the  ju^^ent  should  be 
reversed. 

Jvdgment  and  order  revosed,  and  new  trial  granted,  ooatB  to  abide  tiie 
event  All  concur;  BIBSGHBEBO,  J.,  not  sitUng. 


ADAMS  T.  TJNION  BY.  OO.  OF  NEW  TOBK  OITT. 

(Supreme  Court,  Appellate  Division,  First  Department   February  6,  1003.) 

L  Kes  Ipsa  Lcqoitur — Bdrdbn  of  Proof. 

The  doctrine  of  ree  Ipsa  loquitur  opwates  to  raise  a  presumption  at  neg- 
llgeuce  against  the  defendant,  but  does  not  shift  the  harden  of  proof, 
ft  Same— Deraii.heht  of  Street  Car. 

The  doctrine  of  res  ipsa  loquitur  applies  to  cases  of  Injuries  to  paa- 
seogers  caused  by  derailment  of  a  street  car  (^erated  by  mechanical 
or  by  mechanical  and  electrical  power. 

Appeal  from  trial  term,  New  York  county.  . 

Action  by  Sarah  Adams  against  the  Union  Railway  Company  of 
New  York  City.  From  a  judgment  for  plaintiff,  and  from  an  Cffder 
denying  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Addison  C.  Ormsbee,  for  appellant. 
Albert  A.  Wray,  for  respondent. 

IvAUGHLIN,  J.  On  the  23d  day  of  September,  1899,  at  about 
6  o'clock  in  the  evening,  the  plaintiff  boarded  a  north-bound  car  on 
the  defendant's  3d  avenue  line,  at  138th  street,  and  paid  her  fare  as  a 
passenger.  It  was  an  open  car,  propelled  by  electric  power,  and 
between  Wendover  avenue  and  I72d  street,  while  it  was  running  at 
a  high  rate  of  speed,  it  jumped  the  track,  and  struck  an  elevated 
railroad  fnllar,  precipitating  the  plaintiff  forward,  and  inflicting  in- 
juries, to  recover  for  which  this  action  was  brought.  The  court  in- 
structed the  jury,  among  other  things,  that  the  plaintiff  made  out  a 
prima  facie  case  by  showing  that  the  car  left  the  track  without  any 
apparent  reason,  so  far  as  she  could  ascertain,  and  "that  the  burden 
of  proof  is  cast  upon  the  defendant  to  show  and  give  an  explana- 
tion as  to  the  cause  of  the  accident";  also  that:  "You  must  deter- 

T2.  See  Carriers,  vol.  9.  Cent  Dig.  {  12S3. 
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mine  in  this  case  wlietber  the  defendant  has  satisfied  you,  by  the 
testimony  which  is  offered  in  this  case,  as  to  what  the  cause  of  the 
.accident  was.  If  the  company  has  satisfied  you  that  it  could  qot 
have  avoided  this  accident,  and  that  it  was  an  inevitable  one,  and 
that  it  was  something  which  happened  through  the  act  of  some  third 
party,  over  whom  it  had  no  control,  your  verdict  must  be  for  the 
defendant;"  and  also  that  "if  the  company  has  not  made  it  clear, 
and  has  not  satisfied  you,  I  will  charge  you,  as  matter  of  law,  the 
plaintiff  having  shown,  the  accident,  which  is  otherwise  imaccotmtable, 
under  the  circumstances  of  the  case,  that  you  have  a  right  to  find 
that  the  plaintiff  has  established  negligence  on  the  part  of  the  de- 
fendant, and  that  it  would  then  be  liable."  The  court  further  charged, 
at  the  request  of  counsel  for  the  defendant,  "There  is  no  presump- 
tion of  negligence  arising  against  the  defendant  from  the  mere  hap- 
pening of  the  accident,"  and  that  "the  defendant  was  not  the  in- 
surer of  the  plaintiff's  safety" ;  also  that  "negligence  is  not  to  be  im- 
puted to  the  defendant  from  the  mere  fact  that  the  car  left  the 
track."  The  court  further  instructed  the  jury,  at  the  request  of  coun- 
sel for  the  defendant,  that  if  "this  was  an  inevitable  accident,  hap- 
pening in  the  ordinary  course  of  traffic,  without  negligence  on  the 
part  of  the  defendant  or  its  servants,  then  their  verdict  must  be  for 
the  defendant."  Counsel  for  the  defendant  thereupon  requested  the 
court  to  instruct  the  jury  that,  "if  the  evidence  in  the  case  is  evenly 
balanced  as  to  whether  or  not  the  accident  was  due  to  the  negli- 
gence of  the  defendant  or  its  servants,  then  and  in  that  event  the  de- 
fendant is  entitled  to  a  verdict,"  and  also  that,  "if  the  evidence  in 
the  case  is  as  clearly  consistent  with  the  absence  of  negligence  as  with 
its  presence,  then  the  defendant  is  entitled  to  a  verdict."  Counsel 
for  the  defendant  further  requested  the  court : 

"In  view  (tf  the  coonsers  summlDg  up,  I  ask  7onr  bonw  to  charge  the 
jnrs  that  the  burden  Is  not  upon  the  defendant  to  prove  that  there  la  no  neg- 
ligence in  this  action," 

To  this  the  court  replied: 

H  have  already  charged  what  I  think  Is  the  law  In  this  case.  I  will 
merely  state  this:  The  plaintiff  has  made  out  a  case  by  showing  how  the 
accident  happened,  and  the  burden  Is  shifted  up<m  the  defendant  to  show  that 
It  Is  not  gollly  of  negligence." 

Counsel  for  the  defendant  excepted  to  the  refusal  of  the  court  to 
charge  as  requested,  and  to  the  charge  as  made;  also  excepted  to 
the  charge  that  in  accidents  of  this  character  it  is  not  incumbent  upon 
the  plaintiff  "to  show  what  caused  the  accident,  but  it  is  sufficient  for 
the  plaintiff  to  prove  that  the  car  left  the  track,  and,  if  the  case  had 
rested  there,  the  jury  would  have  had  the  right  to  assume  that  the 
defendant  was  negligent" ;  and  also  to  that  portion  of  the  charge  cast- 
ing the  burden  upon  the  defendant  to  give  an  explanation  of  the  cause 
of  the  accident.  Exception  was  also  taken  by  counsel  for  the  de- 
fendant to  that  portion  of  the  charge  in  which  the  jury  were  instructed 
that  they  must  determine  whether  the  defendant  has  satisfied  them 
that  it  could  not  have  avoided  the  accident,  and  also  to  that  por- 
tion of  the  charge  in  which  the  court  instructed  the  jury,  in  effect. 
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that  only  in  the  event  that  the  jury  had  so  satisfied  them  would  it 
be  entitled  to  a  verdict. 

It  is  evident  that  the  learned  trial  justice  intended  to  apply  the  doc* 
trine  of  res  ipsa  loquitur  to  this  case,  but  the  jury  were  erroneous^ 
instructed  with  reference  to  the  burden  of  proof  upon  that  evidence. 
Where  the  doctrine  of  res  ipsa  loquitur  applies,  the  happening  of 
the  accident  and  thfe  attending  circumstances  raise  a  presumption  of 
negligence  sufficient  to  warrant  a  finding  of  negligence,  in  the  ab- 
sence of  any  explanation  on  the  part  of  the  defendant.  It  is  then 
incumbent  upon  the  defendant,  in  order  to  escape  liability,  to  offer 
evidence  tending  to  rebut  this  presumption  of  negligence;  but  the 
burden  of  proof  is  not  shifted  upon  the  defendant,  as  the  juiy  were 
instructed  in  this  case.  The  burden  of  establishing  that  the  injuries 
were  received  through  the  negligence  of  the  defendant  rests  upon 
the  plaintiff  at  the  commencement  of  the  trial,  and  there  continues 
throughout  the  trial.  Kay  v.  Railway  Co.,  163  N.  Y.  453,  57  N.  E. 
751 ;  Hollahan  v.  Railroad  Co.,  73  App.  Div.  164,  76  N.  Y.  Supp. 
751 ;  Ludwig  v.  Railway  Co.,  71  App.  Div.  210,  75  N.  Y.  Supp.  667. 
This  error  requires  a  reversal  of  the  judgment,  and  that  a  new  trial  be 
granted. 

We  deem  it  proper,  however,  for  the  guidance  of  the  court  upon 
a  new  trial,  to  determine  whether  the  doctrine  of  res  ipsa  loquitur 
is  applicable.  As  has  been  seen,  the  evidence  indicated  that  not  only 
was  the  car  proceeding  at  a  very  rapid  rate  of  speed,  but  that,  either 
on  account  of  its  excessive  speed,  or  the  condition  of  the  track,  it 
had  a  slight  swinging  motion;  and  there  was  evidence,  also,  that 
there  was  a  slight  sag,  of  a  quarter  of  an  inch,  in  the  track  at  or  near 
the  place  of  the  accident.  Evidence  was  offered  on  the  part  of  the 
defendant  tending  to  show  that  a  small  piece  of  iron  was  found  on 
the  flange  of  the  rail,  which  it  claimed  accounted  for  the  accident. 
We  are  of  opinion  that,  on  the  facts  of  this  case,  the  doctrine  of  res 
ipsa  loijuitur  should  be  applied.  It.  is  well  settled  that  the  doctrine 
is  applicable  to  all  derailments  of  steam  railroad  cars.  Edgerton  v. 
Railroad  Co.,  39  N.  Y.  227;  Bowen  v.  Railroad  Co.,  18  N.  Y.  408, 
72  Am.  Dec.  529;  Curtis  v.  Railroad  Co.,  18  N.  Y.  534,  75  Am.  Dec. 
258;  Seybolt  v.  Railroad  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75.  It 
has  also  been  applied  to  the  derailment  of  street  railway  horse  cars. 
Murphy  v.  Railroad  Co.,  36  Hun,  199;  Griffith  v.  Railroad  Co.  (Sup.) 
17  N.  Y.  Supp.  692.  In  other  cases  it  has  been  declared  that  the 
rule  would  not  be  applicable  to  the  derailment  of  cars  upon  a  street 
railway  track  operated  by  horse  power  where  the  proof  was  only 
of  the  car  leaving  the  track.  Hastings  v.  Railroad  Co.,  7  App.  Div. 
312,  40  N.  Y.  Supp.  93;  Hollahan  v.  Railroad  Co.,  73  App.  Div. 
164,  76  N.  Y.  Supp.  751 ;  Ramson  v.  Railway  Co.  (not  yet  official^ 
reported)  79  N.  Y.  Supp.  588.  See,  also,  Stevenson  v.  Raihroad  Co., 
35  App.  Div.  474,  54  N.  Y.  Supp.  815. 

Hastings  v.  Railroad  Co.,  supra,  was  a  horse  car  case.  The  car 
left  the  track  at  a  curve.  The  plaintiff  had  been  nonsuited,  but 
there  was  evidence  of  negligence  on  the  part  of  the  driver,  which 
this  court  deemed  sufficient  to  send  the  case  to  the  jury.   The  ap- 
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pellant  also  contended  that  the  doctrine  of  res  ipsa  loquitur  applied, 
and  on  that  subject  this  court  said : 

"CoQDsel  for  the  plaintiff  Insists  that  negligence  Is  to  be  Imputed  to  the 
defendant  from  the  mere  fact  that  the  car  left  the  track,  np<m  the  authority 
of  EdgOTtOQ  T.  Railroad  Co.,  39  N.  Y.  227,  and  subsequent  cases  to  the  same 
effect.  But  the  rule  applied  In  that  case  refers  altogether  to  steam  rail- 
ways, and  to  cases  where  uot  only  the  vehicles,  but  the  tracks,  are  within 
tlie  entire  control  of  the  defendant.  It  'would  be  grossly  unjust  to  extend 
that  rule  to  street  railway  companies,  which  have  not  exclusive  control  over 
their  tracks  or  the  roadway,  but  whose  tracks  are  daily  used  by  tbonsauds  of 
other  Tildes,  and  are  placed  in  public  streets  under  the  control  of  the  city 
auflioritles,  and  In  which  work  is  constantly  being  done  on  and  under  the 
roadways  and  tracks.  But  there  was  in  the  testimony  of  the  plaintiff,  If  It 
is  to  be  bdleved,  very  positive  evidence  of  negligence  on  the  part  of  the 
driver,  and  it  Is  upon  the  theory  that  his  statement  may  be  true  that  the 
qnestion  of  negligence  should  have  been  left  to  the  Jury." 

In  Stevenson  v.  Railroad  Co.,  supra,  the  plaintiff  was  injured 
by  the  derailment  of  a  horse  car,  and  she  recovered  a  verdict.  The 
only  other  evidence  of  negligence,  aside  from  the  Herailment  of  the 
car,  was  that  the  driver  suddenly  turned  his  horses  to  avoid  a  col- 
lision. The  trial  court  held,  in  effect,  that  the  doctrine  of  res  ipsa 
loquitur  was  not  applicable,  and  in  this  ruling  the  plaintiff  acquiesced. 
On  the  a(^al  the  plaintiff  sought  to  sustain  the  judgment  on  the 
ground  that  this  rule  was  applicable,  and  that  the  decision  of  this 
court  in  Hastings  v.  Railroad  Co.,  supra,  was  erroneous.  The  opin- 
ion of  this  court  in  the  Stevenson  Case  shows  that  the  consideration 
of  this  question  was  not  actually  essential  to  the  decision  of  the 
Hastings  Case,  but  also  held  that  the  appeal  must  be  determined 
on  the  theory  on  which  the  action  was  tried,  and  that  the  plaintiff, 
having  acquiesced,  and  being  the  respondent,  could  not  invoke  the 
application  of  the  doctrine  ofres  ipsa  loquitur. 

HoUahan  v.  Railway  Co.,  supra,  was  the  case  6!  an  injury  to  a 
passenger  caused  by  the  derailment  of  a  horse  car.  There  was 
other  evidence  of  negligence  on  the  part  of  the  defendant,  and  the 
application  of  the  doctrine  of  res  ipsa  loquitur  was  not  denied. 

In  Ramson  v.  Railway  Co.,  supra,  a  passenger  was  injured  by 
the  derailment  of  a  horse  car,  and  there  was  other  affirmative  evi- 
dence of  negligence  on  the  part  of  the  defendant  sufficient  to  sus- 
tain the  verdict.  On  appeal  the  defendant  contended  that  the  doc- 
tiine  of  res  ipsa  loquitur  was  not  applicable,  and  that,  without  the 
Resumption  raised  by  that  doctrine,  the  evidence  was  insufficient. 
This  court,  in  the  opinion,  said,  preliminarily  to  discussing  the  af- 
6rmative  evidence  of  negligence : 

"The  mere  fact  of  derailment  Is  not  sufflclent  Stevenson  v.  Railroad 
Oo.,  35  App.  Div.  479,  54  N.  Y.  Supp.  815.  But  this,  together  with  evidence 
as  its  cause,  from  which  the  Inference  might  be  drawn  that  the  defendant's 
act  or  negligence  produced  It,  is  sufflclent  to  present  a  question  for  the  Jury 
upon  tlie  submission  of  defendanfa  liability.  Hastings  v.  Railroad  Go.,  7  App. 
DIv.  812,  40  N.  T.  Supp.  83;  Pollock  v.  Ralhwad  Co.  (Sup.)  15  N.  T.  Supp.  18»." 

It  is  evident  that  this  question  was  not  necessarily  involved  or 
intended  to  be  decided  in  that  case. 

As  has  been  seen,  these  were  all  horse  car  cases,  and  in  them 
it  was  not  essential  to  the  decision  that  the  court  should  make  ap- 
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plication  of  this  rule.  Whatever  the  rule  may  be  in  that  class  of 
cases,  we  are  oi  opinion,  as  already  stated,  that  the  doctrine  of  res 
ipsa  loquitur  should  be  applied  to  cases  of  injuries  to  passengers 
caused  by  the  derailment  of  street  railway  cars  operated  by  mechan- 
ical or  by  mechanical  and  electrical  power,  or,  in  other  words,  that 
under  such  conditions  the  cases  are  to  be  assimilated  to  those  in 
which  the  vehicles  are  operated  by  steam  power.  Originally  horse 
cars  for  the  transportation  of  passengers  were  small  and  compara- 
tively light.  They  were  easily  derailed.  It  is  common  knowledge 
that  they  could  be,  and  were,  readily  derailed  and  pulled  along  the 
street  to  pass  an  obstruction,  and  then  driven  back  upon  the  track. 
The  tracks  themselves  were  not  originally  of  heavy  construction,  and 
the  rails  were  thin  and  light.  Now  the  construction  of  the  tracks 
is  substantial,  and  the  rails  are  as  heavy  as  those  employed  in  the 
construction  of  steam  railroads.  The  modern  electric,  cable,  and 
compressed  air  power  cars  are  large  and  heavy,  and  not  readily 
derailed.  Although  the  power  and  speed  of  these  cars  are  greater 
than  of  horse  cars,  yet,  if  properly  equipped  with  modern  appli- 
ances, they  are  more  readily  controlled,  in  proportion  to  their  speed, 
at  least.  It  is  true  that  the  street  railway  companies  have  not  the 
exclusive  use  of  their  tracks,  but  between  crossings  they  have  the 
paramount  right  to  such  use.  Steam  railways  have  not  the  right  to 
the  exclusive  use  of  their  tracks  at  highway  crossings,  or  where 
the  tracks  are  constructed  longitudinally  along  the  surface  of  the 
street,  as  is  the  case  in  many  instances.  If  the  derailment  of  a 
passenger  car  on  a  steam  railroad  operated  along  the  surface  of  a 
street  gives  rise  to  the  presumption  of  negligence  on  the  part  of  the 
company,  on  principle  we  see  no  reason  why  the  rule  should  not 
be  applied  to  street  railway  cars  operated  by  modern  power.  It  has 
been  applied  to  collisions  between  street  cars  on  the  same  track. 
Wynn  v.  Railroad  Co.,  133  N.  Y.  575,  30  N.  E.  721.  And  in  case 
of  a  collision  between  a  street  car  and  a  locomotive  on  a  steam 
railroad,  it  was  held  that  the  street  railway  company  was  liable  to 
its  passengers,  unless  it  satisfied  the  jury  that  the  accident  could  not 
have  been  avoided  "by  the  utmost  human  skill  and  foresight,"  and 
that  "the  defendant  was  bound  to  use  the  highest  degree  of  care  and 
prudence, — ^the  utmost  human  skill  and  foresight."  Coddinton  v. 
Railroad  Co.,  102  N.  Y.  66,  5  N.  E.  797.  It  is  the  duty  of  a  street 
railway  company  to  its  passengers  to  furnish  a  reasonably  safe  and 
sufficient  track,  cars,  and  equipments,  including  the  appliances  used 
for  utilizing  the  power,  and  to  so  maintain  them,  as  far  as  this  may 
be  done  by  the  exercise  of  the  highest  degree  of  skill,  dDigence, 
and  foresight.  Nellis,  St.  Rys.  420;  Booth,  St.  Rys.  328,  331 ;  Leon- 
ard V.  Railroad  Co.,  57  App.  Div.  125,  67  N.  Y.  Supp.  965 ;  Hege- 
man  v.  Railroad  Corp.,  13  N.  Y.  9,  04  Am.  Dec,  517.  Ordinarily, 
if  this  duty  is  performed,  and  the  motorman  is  vigilant  in  the  per- 
formance of  his  duties,  a  car  will  not  be  derailed.  On  principle, 
therefore,  the  rule  is  applicable.  It  is  but  just  to  the  passengers 
that  this  rule  should  obtain,  for  ordinarily  they  have  no  means  of 
knowing  the  cause  of  the  accident ;  and,  if  properly  guarded  by  the 
trial  court,  there  is  little  danger  that  it  will  work  injustice  to  the 
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street  railway  companies.  The  burden  will  still  rest  upon  the  plain- 
tiff of  showing  negligence  on  the  part  of  the  carrier.  A  prima 
facie  case  will  be  made  by  showing  the  derailment  of  the  car,  re- 
suiting  in  injuries  to  the  passenger,  and  the  defendant  then  may  show 
that  the  derailment  was  not  occasioned  through,  its  negligence.  If 
this  evidence  is  clear  and  satisfactory,  it  will  overcome  the  presump- 
tion, and  on  the  whole  case  the  plaintiff  will  fail  to  bear  the  burden 
resting  upon  him  of  proving  negligence  by  a  preponderance  of  the 
evidence. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.   All  concur;  McLAUGHLIN,  J.,  in  result. 


(79  App.  DIt.  14D.) 

PEOPLE  ex  rel.  HAAHLTON  t.  STRATTON  et  al, 
(Supreme  Court.  Appellate  Division,  Second  Department.   January  28,  1908.) 
I.  Civil  Servicb—Appoimtments— Veteran— Prepkrknce  —  Qdai.ipication— 

CONCI.!:8IVENE88  OP  CbRTIPICATE  OP  ExAMlHBRS. 

Under  Laws  1800,  c.  370,  vestlnK  In  the  cWU  service  examining  board 
the  power  of  determining  tiie  fitness  ot  applicants  for  appointment,  and 
section  20,  providing  that  "veterans  shall  be  entitled  to  preference  In  ap- 
pointment, provided  their  qualifications  and  fitness  shall  hare  been  ascer- 
tained as  provided  in  this  act,"  where,  after  an  open  competitive  ex- 
amtnatlon  for  the  office  of  clerk  of  a  board  of  water  commissioners  of  a 
city,  the  exarainers  certified  the  names  of  three  persons,  Including  one 
veteran,  as  constitutinK  the  eligible  list,  such  certificate  waa  conclusive 
as  to  the  qualification  and  fitness  of  the  veteran;  and  the  fact  that 
the  board  of  water  commissioners  considered  him  unfit  because,  when 
city  clerk,  some  years  before,  he  kept  the  books  of  account  In  a  con- 
fused and  Improper  mannw,  did  not  justify  their  refusal  to  appoint 
hhn. 

*.  Same— Appointino  Power— LiMiTATroKS—CoHSTiTOTiOKAi.  Law. 

Const  art  5,  t  0,  provides  that  tlie  merits  and  fitness  of  candidates 
for  appointment  slinll  be  ascertained  hy  dvU  serrlce  examinations,  so 
far  as  practicable.  I^ws  1800,  c.  370,  |  20,  declares,  In  the  language  of 
the  constitution,  that  veterans  "shall  be  oititled  to  preference  in  ap- 
pointment without  regard  to  their  standing  on  any  list  from  which  such 
appointment  may  be  made,"  provided  their  qualification  and  fitness  shall 
have  been  ascertained  as  provided  In  such  act.  Held  to  only  qualify 
the  power  of  appointment  vested  In  local  authorities  by  Const  art.  10,  f 
2,  within  limits  prescribed  by  the  constitution  itself. 

8.  SAMS— Veteran— Notice  op  RronT  to  Pkepbrencb. 

Where  the  civil  swvlce  commissioners  certify  an  ellgiUe  list  of  per- 
sons for  an  aKWintment,  certifying  that  one  Is  a  veteran,  such  cer- 
tlflcate  snfflclently  advises  the  appointing  power  of  his  right  to  a  prefer- 
ence In  appointmoit. 

4.  BucB'Apflication  for  Apfotktmbnt. 

Since  the  r^al  of  Laws  1886,  c.  8Zl,  which  requhred  applications 
for  appointment  as  veterans  to  show  that  the  applicant  did  not  serve  In 
the  Confederate  army  or  navy,  by  Laws  1899,  c.  370,  such  fact  need  not 
appear  on  tbe  application. 

Appeal  from  special  term.  Orange  "county. 

Ap^ication  for  mandamus  by  Evander  M.  Hamilton  against  Wil- 
liam D.  Stratton  and  others,  constittiting  the  board  of  water  commis- 
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sioners  of  the  city  of  Middletown,  and  another,  to  compel  the  ap- 
pointment of  relator  to  the  office  of  clerk  of  such  board.  From  an 
order  directing"  such  appointment,  the  board  of  water  commissioners 
appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  T..  and  BARTXyETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

Thomas  Watts,  for  appellants. 
Henry  W.  Wiggins,  for  respondent. 

HIRSCHBERG,  J.  The  office  of  clerk  o£  the  board  of  water 
commissioners  of  the  city  of  Middletown  is  created  by  section  179 
of  the  revised  charter  of  that  city  (chapter  572,  Laws  1902).  By 
that  section  the  duty  of  appointing  the  clerk  is  vested  in  the  board, 
and  such  clerk  is  required,  in  addition,  to  certain  specified  duties, 
to  do  and  perform  all  such  other  duties  as  shall  be  prescribed  by  the 
board,  and  also  to  execute  to  the  city  such  bond,  and  upon  such 
conditions,  as  the  board  may  require.  The  office  had  been  desig-- 
nated  as  one  in  the  competitive  class  by  the  municipal  civil  service 
commission  of  the  city,  to  be  filled  in  accordance  with  the  provisions 
of  the  civil  service  law  (chapter  370,  Laws  1899).  A  vacancy  exist- 
ing by  reason  of  the  resignation  of  a  former  clerk,  an  open  com- 
petitive examination  was  had  of  applicants  for  the  place;  and  on  the 
21st  of  June,  1902,  the  commission  duly  certified  to  the  board  of 
water  commissioners  the  names  of  three  persons  as  constituting  the 
eligible  list,  and  further  certified  the  relator  as  a  veteran.  The  rela- 
tor was  a  veteran  soldier  of  the  army  of  the  United  States  in  the  Civil 
War,  honorably  discharged,  and  a  citizen  and  resident  of  the  state, 
and  he  duly  claimed  the  preference  due  to  his  standing  as  such  in  his 
application  for  examination.  The  others  on  the  list  are  not  vet-, 
erans,  but  the  board  appointed  one  of  them  to  the  position;  and 
by  the  proceeding  now  under  review  they  are  required  to  annul  that 
appointment,  and  to  give  the  position  to  the  relator.  The  pro- 
ceedings are  instituted  against  both  the  board  and  the  appointee, 
and  no  question  is  raised  but  that  mandamus  is  the  proper  remedy. 

The  main  contention  on  the  part  of  the  appellants  is  that  the  rela- 
tor is  not  competent  to  fill  the  place.  The  hearing  was  upon  the 
return  of  an  order  to  show  cause  why  the  writ  should  not  issue,  and 
the  members  of  the  board  made  affidavit  to  the  effect  that  some  years 
ago  the  relator  was  the  city  clerk,  and  that  he  kept  the  books  of  ac- 
count in  a  confused  and  improper  manner,  and  that  they  therefore 
deem  him  unfit  for  the  present  employment.  The  answer  is  not  a 
sufficient  one  to  the  relator's  application,  the  determination  of  the 
civil  service  commission  after  the  competitive  examination  being 
conclusive  as  to  the  fitness  for  the  appointment  in  so  far  as  regards 
the  competency  of  the  applicant  to  perform  the  duties.  It  is  true 
that  under  former  civil  service  laws  the  question  could  be  raised  in 
the  mandamus  proceedings  that  the  relator  seeking  a  position  was 
incompetent,  the  burden  of  proof  being  upon  the  party  or  parties  by 
whom  such  incompetency  was  asserted.  See  chapter  716  of  the  Laws 
of  1894.  and  chapter  821  of  the  Laws  of  1896.   Under  these  stat- 
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utes  it  was  held  in  People  v.  Trustees  of  Village  of  Ballston  Spa, 
19  App.  Div.  567,  46  N.  Y.  Supp.  564,  that  a  veteran  who  was  re- 
fused an  appointment  to  office  for  alleged  incompetency  was  entitled 
to  an  alternative  writ  for  the  determination  of  whether  any  serious 
question  existed  as  to  his  qualifications.  By  chapter  428  of  the  Laws 
of  1897  it  was  provided  that  the  merits  of  applicants  were  to  be  de- 
tennined  by  the  civil  service  commissioners  or  examining  board, 
while  their  fitness  should  be  determined  by  some  person  or  board 
to  be  designated  by  the  person  holding  the  power  of  appointment, 
and  by  section  7  all  acts  and  parts  of  acts  inconsistent  therewith 
were  repealed.  By  the  existing  civil  service  law  (chapter  370,  Laws 
1899),  all  three'  laws  have  been  repealed,  and  the  power  is  accord- 
ingly vested  in  the  examining  board  of  determining  the  fitness  of 
the  applicant  for  appointment  in  the  first  instance.  By  section  20 
of  that  act  it  is  expressly  provided  (following  the  language  of  the 
constitution)  that  veterans  "shall  be  entitled  to  preference  in  appoint- 
ment and  promotion  without  regard  to  their  standing  on  any  list 
from  which  such  appointment  or  promotion  may  be  made,  provided 
their  qualifications  and  fitness  shall  have  been  ascertained  as  pro- 
vided in  this  act  and  the  rules  and  reg^llations  in  pursuance  thereof." 
As  the  law  confers  upon  the  civil  service  commissioners  the  duty  of 
ascertaining  the  fitness  of  the  applicants  by  examination,  it  must 
be  held  that  the  repeal  of  the  provisions  permitting  a  judicial  investi- 
gation of  the  applicant's  qualifications,  on  refusal  to  appoint,  operates 
to  render  the  right  to  a  preference  imperative  upon  the  appointing 
power,  so  far  as  concerns  the  fitness  of  the  applicant  to  discharge 
the  duties  of  the  position.  Upon  the  question  of  the  power  to  re- 
move for  subsequently  demonstrated  unfitness,  no  opinion  is  called 
for  or  expressed.  In  this  connection  it  is  to  be  noted  that  the  law 
does  not  contemplate  the  securing  of  the  most  competent  officer. 
As  was  said  in  reference  to  employes  by  Mr.  Justice  Hatch  in  Re 
Stutzbach,  62  App.  Div.  219,  225,  70  N.  Y.  Supp.  901 : 

"It  la  quite  poeslble  that  the  veteran  might  not  be  as  efflcleDt  as  some  other 
employ^.  •  •  •  Tbe  law  itself  contemplates  that  the  veteran  may  not 
be  as  efficient  as  the  other  persons,  and  yet  be  able  to  perform  the  duties 
-which  devolve  upon  him.  The  fact  was  recognized  that  be  might  not  be 
the  most  Sclent  employe,  because  his  appointment  was  preferred  without 
regard  to  bis  standing  upon  the  list,  and  the  whole  purpose  of  the  law  took 
this  fact  Into  considoaticni.  and  expressly  ex<duded  his  being  rejected  for  such 
reason." 

The  case  last  cited  was  affirmed  by  the  court  of  appeals.  Stutz- 
bach V.  Coler,  168  N.  Y.  416,  61  N.  E.  697. 

That  the  change  noted  in  the  civil  service  law  was  designed  to 
prevent  the  review  by  the  courts  in  mandamus  proceedings  of  the 
qualificaticms  of  the  candidate  was  expressly  held  in  the  case  of  AU 
laire  v.  Knox,  33  Misc.  Kep.  «5,  68  N.  Y.  Supp.  889;  the  repeal 
of  the  provisions  as  to  proof  of  mcompetency  having,  as  was  said  by 
Mr.  Justice  Bischoff  (page  557,  33  Misc.  Rep.,  and  page  891,  68 
N.  Y.  Supp.),  "the  obvious  result  of  closing  the  door  to  the  inquiry 
authorized  by  the  act  repealed."  He  accordingly  construed  the  ex- 
isting statute  "as  recognizing  the  right  to  a  mandamus  for  the  pur- 
pose of  compelling  the  preference  to  which  a  veteran  is  entitled,  when 
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that  preference  has  been  refused  him  notwithstanding  his  eligibility, 
as  demonstrated  by  a  successful  examination*';  and  the  case  was 
affirmed  at  the  appellate  division  (62  App.  Div.  29,  70  N.  Y.  Supp. 
845)  and  in  the  court  of  appeals  (168  N.  Y.  642,  61  N.  E,  1127). 

'JThere  is  nothing  in  the  case  of  People  ex  rel.  Balcom  v.  Mosher, 
45  App.  Div.  68,  61  N.  Y.  Supp.  452,  affirmed  in  163  N.  Y.  32,  57  N.  E- 
88,  79  Am.  St.  Rep.  552,  in  necessar>'  conilict  with  the  views  herein  ex- 
pressed. There  the  question  arose  as  between  two  veterans  certified 
upon  the  eligible  list,  and  it  was  held  that  the  civil  service  law  and  the 
rules  of  the  service,  in  so  far  as  they  compel  the  appointment  of  the 
person  highest  graded  on  the  list  are  not  necessary  to  carry  into  effect 
either  the  letter  or  spirit  of  section  9  of  article  5  of  tfie  constitution, 
and  that  the  law  in  that  respect  is  unconstitutional,  as  a  limitation  upon 
the  power  of  appointment  conferred  by  section  2  of  article  10.  Here 
the  question  relates  only  to  the  right  of  preference,  which  the  constitu- 
tion guaranties  to  the  veteran  over  others,  without  regard  to  his 
relative  standing  upon  the  list. 

The  statement  in  this  opinion  that  the  fitness  of  the  applicant  to 
discharge  the  duties  of  the  position  is  determined  by  the  fact  that 
his  name  is  on  the  eligible  list  assumes,  of  course,  the  validity  of 
the  legislation  by  which  the  ascertainment  of  such  fitness  is  deleg-ated 
to  the  examining  board.  Certainly  there  is  nothing  in  the  Balcom 
Case,  supra,  which  suggests  that  such  fitness  may  not  lawfully  be 
determined  by  a  civil  service  examination.  Section  9  of  article  5  of 
the  constitution  expressly  provides  that  the  merit  iind  fitness  of 
candidates  for  appointment  shall  be  ascertamed  by  civil  service  ex- 
aminations, so  far  as  practicable,  and  the  duty  is  enjoined  upon  the 
legislature  of  passing  laws  for  the  enforcement  of  this  section.  Civil 
service  regulations  existed  in  this  state  by  virtue  of  legislative  en- 
actment for  many  years  prior  to  the  constitution  of  1894,  and  it 
has  never  been  doubted  that  the  people,  by  whom  the  power  to 
make  appointments  is  conferred  upon  the  local  authorities,  could 
lawfully  require  that  such  power  should  be  exercised  in  obedience 
to  the  results  obtained  in  open  competitive  examinations,  rather 
than  in  response  to  the  dictates  of  partisanship  and  favoritism.  In 
Re  Stutzbach,  supra,  Chief  Judge  Parker  said  (page  421,  168  N.  Y., 
and  page  698,  61  N.  E.) : 

"When  a  list  is  made  up  of  persons  whose  merit  and  fitness  have  been 
ascertained  according  to  law,  then  such  honorably  discharged  soldders  and 
sailors  of  the  Oivil  War  as  appear  thereon  are  entitled,  under  the  consti- 
tution, to  preference  In  appointment  and  promotion  therefrom;  but  th^ 
legislature  cannot  dispense  with  the  nec^slty  of  ascertaining  the  merit  and 
fitness  of  all  applicants  for  employment  In  the  civil  service,  for  the  conati- 
taUan  safegnarda  the  public  service  against  all  such  attempts." 

See,  also,  In  re  Keymer,  148  N.  Y.  219,  42  N.  E.  667,  35  L.  R.  A. 
447. 

It  follows  that  the  legislature,  in  providing  by  the  civil  service 
law  for  the  ascertainment  by  the  examining  board  of  the  qualifica- 
tions and  fitness  of  applicants  for  office,  acted  strictly  in  accordance 
with  the  terms  and  requirements  of  the  constitution,  and  that,  if  the 
power  of  appointment  vested  in  the  local  authorities  under  section  2 
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of  article  lo  of  the  constitution  has  been  qualified  thereby,  it  is  a 
qualification  limited  by  the  constitution,  and  not  by  the  legislature. 
The  Baicom  Case,  however,  dealt  with  a  provision  of  law  not  sanc- 
tioned by  the  constitution,  and  which  gave  to  the  veteran  highest 
graded  on  the  eligible  list  a  preference  over  his  comrades.  This  pro- 
vision was  held  to  be  unconstitutional,  but  there  is  no  suggestion 
in  the  case  that  it  is  unconstitutional,  in  any  sense,  for  the  legislature 
to  provide  that  the  merit  and  fitness  of  applicants  for  pubUc  place 
shall  be  ascertained  and  determined  by  competitive  examination,  and 
certainly  nothing  suggestive  of  the  theory  that  the  preference  given 
to  veterans,  irrespective  of  their  standing  on  the  list,  is  inconsistent 
with  the  power  of  appointment  vested  in  the  local  authorities.  Nor 
is  it  necessary  to  hold  in  this  case  that  the  freedom  of  selection  exist- 
ing in  the  appointing  power  is  in  any  degree  nullified  by  the  con- 
stitutional requirements  that  veterans  are  entitled  to  a  preference, 
and  that  the  qualifications  of  applicants  shall  be  determined  by 
competitive  examinations.  It  may  be  c(Miceded  that,  with  these 
two  requirements  in  view,  the  appointing  authorities  may  still  ex- 
ercise judgment  and  discretion  in  the  making  of  a  choice ;  but  there 
is  no  pretense  in  the  case  at  bar  that  such  a  choice  was  made  in 
the  selection  of  the  appellant  appointee  as  the  most  fit  and  com- 
petent of  the  persons  on  the  eligible  list,  beyond  the  general  asser- 
tion in  the  answering  affidavit  of  the  appellant  commissioners  that 
in  his  selection  they  believe  that  "they  exercised  sound  judgment 
and  discretion."  The  opposition  to  the  writ  is  based  altogether  upon 
a  denial  of  preference  to  veterans,  and  upon  the  assertion  of  the 
proposition  mat  the  opinion  of  the  commissioners  to  the  effect  that 
the  relator  was  an  incompetent  city  clerk  some  years  ago  justifies 
them  in  ignoring  the  certificate  of  the  examining  board  that  he  is 
now  competent  to  discharge  the  duties  of  clerk  of  the  board  of 
water  commissioners.  Had  that  competency  been  assumed,  and  his 
right  to  preference  as  a  veteran  conceded,  but  another  selected  as 
more  fit  and  competent,  with  due  relation  to  such  preference  and 
ascertained  competency  on  the  relator's  part,  a  different  question 
would  be  presented,  although  whether  a  different  result  would  be 
required  upon  appeal  need  not  be  determined. 

The  appellants  were  sufficiently  advised,  by  the  certification  on 
the  eligible  list  that  the  respondent  was  a  veteran,  of  his  right  to 
a  preference  in  appointment.  No  law  requires  that  his  service  in 
the  army  or  navy,  and  his  honorable  discharge,  etc.,  shall  be  recited 
in  full.  In  the  rules  adopted  by  the  state  commission  the  word 
"veterans"  is  defined  as  relating  to  "honorably  discharged  soldiers 
and  sailors  of  the  army  and  navy  of  the  United  States  in  the  late 
Civil  War  who  are  citizens  and  residents  of  this  state/*  See  Collier, 
Civ.  Service,  p.  278.  The  relator,  on  his  examination,  passed  slightly 
lower  than  the  other  two ;  that  is,  his  percentage  of  rating  was  slight- 
ly less.  Nevertheless  he  was  placed  first  on  the  list,  and  denominated 
a  veteran ;  and  the  board  of  water  commissioners  must  be  assumed 
to  have  understood  that  this  was  done  because  of  his  claim  for  a 
preference  as  a  veteran,  especially  in  the  absence  of  any  denial  that 
they  did  so  understand.  Chief  Judge  Parker  said  in  Stutzbach  y. 
80N.T.8^U 
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Coler,  supra  (page  419,  16S  N.  Y.,  and  page  697,  61  N.  £.),  speaking 
of  the  relator  in  that  case : 

"He  had,  however,  served  In  tbe  Union  army  during  the  War  of  the 
BebellioD,  and  was  an  htmorably  discharged  aoldier,  of  which  fact  the  comp- 
trolln-  was  In  Ignorance;  hut  the  r^ator  contenda  In  this  proceeding,  and 
rightly,  aa  we  think,  that  If,  under  the  law  vt  the  state,  he  was  entitled  to  be 

contlntied  In  employment  as  against  other  employes  In  his  burean  who  were 
not  veterans,  tlie  fact  that  the  comptroller  was  not  advised  of  his  right  to 
preference  does  not  deprive  hliii  of  the  right  which  the  law  affords  him.  for 
It  is  the  fact  of  his  being  nu  honorably  discharged  soldier  which  entitles 
him  to  preference  in  employment,  and  not  knowledge  of  that  fact  by  the  head 
of  the  department  employing  him." 

The  learned  counsel  for  the  appellants  cites  People  ex  rel.  Dixon 
V.  Simonson.  64  App.  Div.  312,  72  N.  Y.  Supp.  84,  aa  authority  for 
the  proposition  that  it  must  appear  on  the  application  that  the  relator 
did  not  serve  in  the  Confederate  army  and  navy.  That  requirement 
was  contained  in  chapter  821  of  the  Laws  of  1896,  which  was  repealed, 
as  I  have  said,  by  the  present  civil  service  law.  The  Dixon  Case 
related  to  a  removal  in  1898,— the  year  before  such  repeal, — and 
while  the  legislative  requirement  was  in  force. 

There  was  no  denial  of  any  material  allegation  contained  in  the 
relator's  affidavit,  and  an  alternative  writ  was  therefore  unnecessary. 

The  order  should  be  affirmed. 

Order  affirmed,  with  f  10  costs  and  disbomnnenta.  All  concur. 


(79  App.  DlT.  166^ 

PEOPLE  eoc  rel.  WETNTZ  T.  BT7K0R  et  aL 

(Supreme  Oourt,  Appellate  DIvlsiDn,  Second  Department  lannaiy  23,  190S.) 

1.  Civil  Sekvice— Appointments  to  Office— pRErBRSFCE  of  Yetebahb. 

Const,  art.  5,  {  9,  which  provides  that  appointments  In  the  dvU  service 
shall  be  made  according  to  merit,  to  be  ascertained,  so  far  as  practicable, 
by  examinations,  "provided,  however,  that  honorably  discharged  soldiers 
and  sailors  from  the  army  and  navy  of  the  United  States  in  the  late 
Civil  War,  who  are  citizens  and  reKldenta  of  this  state,  shall  be  entitled 
to  preference,  «  •  •  without  regard  to  their  standing,"  etc.,  gave  to 
such  a  soldier  an  absolute  preference  In  appointment  for  the  office  of 
superintendent  of  streets  of  a  city,  notwithstanding  any  provisions  In  arti- 
cle 10,  §  2,  of  thd  constitution,  supplemented  by  the  charter  of  the  I'ity. 
conferring  on  the  city  authorities  the  power  of  appointment,  involTtng 
the  exercise  of  Judgment  and  discretion. 

Appeal  from  special  term.  Orange  county. 

Mandamus  by  the  people,  on  the  relation  of  Louis  Weintz,  against 
John  H.  Burch  and  others,  forming  the  common  council  of  the  city 
of  Middleton,  the  board  of  aldermen,  the  city  itself,  and  Charles  H. 
Smith,  to  compel  the  appointment  of  the  relator  as  superintendent  of 
streets  of  said  city.  From  an  order  granting  a  peremptory  writ, 
defendants  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Thomas  C.  Rogers,  for  appellants. 
George  H.  Decker,  for  respondent. 
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HIRSCHBERG,  J.  The  only  question  presented  on  this  appeal  is 
whether  the  relator  is  entitled  to  a  preference  in  appointment  for 
the  office  of  superintendent  of  streets  of  the  city  of  Middletown,  as 
an  hcMiorably  discharged  soldier  from  the  army  of  the  United  States 
in  the  late  Civil  War.  He  duly  submitted  to  an  open  competitive 
examination  for  the  place,  under  a  claim  for  such  preference,  and 
there  is  no  dispute  of  the  fact  that  he  is  such  honorably  discharged 
soldier.  The  proper  municipal  civil  service  commission  returned  to 
the  appointing  power,  the  common  council  of  the  city  of  Middletown, 
appellants,  an  eligible  list  headed  by  the  relator's  name  as  that  of  a 
"veteran,"  and  containing  the  names  of  two  other  applicants  who 
passed  a  higher  examination  than  the  relator  did,  but  who  were 
not  designated  as  veterans  or  as  entitled  to  preference.  One  of  the 
other  applicants  having  been  appointed,  the  substitution  of  the  re- 
lator is  commanded  by  peremptory  mandamus,  under  the  requirement 
of  the  order  appealed  from. 

The  civil  service  rules  define  the  term  "veterans"  as  referring  to 
"honorably  discharged  soldiers  and  sailors  of  the  army  and  navy  of 
the  United  States  in  the  late  Civil  War  who  are  cifizens  and  resi- 
dents of  this  state."  Rule  l,  stdid.  13.  The  term  "veteran"  has 
been  generally  adopted  as  signifying  one  of  the  class  entitled  to  pref- 
erence in  appointment  under  section  9  of  article  5  of  the  state  con- 
stitution, and  it  may  be  assumed  that  the  appellants  so  understood 
it  in  this  instance, — especially  in  the  absence  of  any  statement  to 
the  contrary.  The  answering  affidavit  of  the  appellants  asserts  that 
they  had  no  knowledge  at  the  time  of  the  appointment  which  was 
sufficient  to  form  a  belief  as  to  whether  the  relator  was  a  veteran, 
"such  as  would  entitle  him  to  any  preference,"  and  claims,  that  the 
designation  was  insufficient ;  but  it  contains  no  denial  of  the  fact  that 
he  is  an  honorably  discharged  soldier  of  the  Union  in  the  Civil 
War,  and  no  assertion  that  they  did  not  understand  the  designation- 
to  be  intended  to  certify  that  fact. 

Hie  main  contention  of  the  appellants  is  that  the  relator,  as  a 
veteran,  is  not  entitled  to  an  absolute  preference  in  appointment, 
because  the  provisions  of  section  2  of  article  10  of  the  state  con- 
stitution, supplemented  by  the  city  charter,  confer  upon  them  the 
power  of  appointment,  involving  the  exercise  of  judgment  and  dis- 
cretion in  the  selection  of  a  choice,  and  that  any  provision  of  law 
which  requires  them  to  select  the  relator  from  the  eligible  list,  ir- 
respective of  their  choice,  is  unconstitutional  tuid  void.  The  daim 
may  be  conceded  to  be  quite  sound  in  the  abstract,  and,  if  the  re- 
lator's right  to  a  preference  depended  solely  upon  an  act  of  the 
legislature,  it  would  be  controlling  in  this  case.  But  it  cannot  be 
held  that  a  provision  of  the  state  constitution  is  unconstitutional, 
yet  such  a  paradoxical  holding  would  be  necessary  if  the  decision  of 
the  court  of  appeals  in  the  case  of  People  v.  Mosher,  163  N.  Y,  32, 
57  N.  £.  88,  79  Am.  St.  Rep.  552,  upon  which  the  appellants  mainly 
rely,  is  to  be  regarded  as  determining  this  controversy  in  their 
favor.  I  briefly  considered  that  case  in  the  case  of  People  v.  Stratton 
(dedded  herewith)  80  N.  Y.  Supp.  a6^,  and  hdd  that  it  was  not  neces- 
sarily applicable  to  a  somewhat  similar  controversy.  The  question 
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is  more  sharply  presented  here,  because  the  appellants  make  no  claim 
that  the  relator  is  not  in  every  way  fit  and  desirable  as  an  officer, 
or  even  that  he  would  not  make  as  good  a  street  superintendent  as 
any  other  person  on  the  list.  Indeed,  beyond  the  fact  that  the  ap- 
pellants have  concluded  to  appoint  some  one  else,  there  is  no  sug- 
gestion in  the  papers  to  the  effect  that  they  have  rejected  the  relator 
in  the  exercise  of  their  sound  judgment  and  discretion,  or  because 
of  any  reason  founded  on  an  examination  of  his  relative  merits  or 
competency.  The  sole  answer,  as  I  have  said,  is  that  he  is  not  en- 
titled to  a  preference  in  appointment,  and  the  sole  question  to  be  de- 
termined is  whether  the  authority  referred  to  constrains  this  court 
so  to  hold,  I  think  the  holding  would  be  in  direct  conflict  with  the 
authority,  to  the  extent  that  it  would  ignore  and  disregard  the  reason- 
ing by  which  that  decision  was  supported,  both  in  the  court  of  last 
resort  and  in  the  appellate  division.  In  that  case  the  provision  of 
law  which  was  under  consideration  was  that  portion  of  section  20  of 
the  civil  service  law  (chapter  370,  Laws  1899),  which,  in  substance, 
requires  the  appointing  power  to  select  for  appointment  from  an 
eligible  list  containing  the  names  of  veterans  entitled  to  preference 
the  one  standing  highest  on  the  list,  as  entitled  to  an  additional 
preference  in  that  regard  over  the  other  veterans  on  the  list.  This 
•was  a  preference  not  given  by  section  9  of  article  5  of  the  con- 
stitution, but  was  conferred  wholly  by  the  act  of  the  legislature,  and 
certainly  was  not  in  harmony  with  that  part  of  the  constitutional 
enactment  which  provides  that  the  preference  to  be  given  to  veterans 
shall  be  "without  regard  to  their  standing  upon  any  list."  The  ques- 
tion in  that  case  came  up  between  two  veterans,  and  it  was  held 
not  only,  that  the  legislative  provision  was  an  unconstitutional  limita- 
tion upon  the  power  of  appointment  conferred  through  the  legisla- 
ture on  the  local  authorities  by  section  2  of  article  10  of  the  con- 
•  stitution,  but  was  unnecessary  to  carry  into  effect  either  the  letter  or 
the  spirit  of  the  constitutional  guaranty  to  the  veterans  of  a  prefer- 
ence. The  right  of  veterans  to  preference  in  appointment,  regard- 
less of  their  standing,  as  declared  in  the  organic  law,  was  in  no  wise 
assailed.  The  right  was  regarded  as  complete  in  letter  and  spirit, 
with  full  choice  of  selection  in  the  appointing  power  as  between 
those  thus  entitled,  but  with  the  legislature  precluded  by  constitu- 
tional limitations  from  confining  the  choice  to  the  person  highest 
graded  on  the  list  among  the  veterans.  The  reasoning  of  the  courts 
in  that  case  indicates  that  there  was  no  thought  of  impairing  the 
general  right  of  a  veteran  to  a  preference.  It  proceeds  upon  the 
theory  that  all  parts  of  the  constitution  are  to  be  read  together, 
^ving  to  each  its  full  scope  and  signi6cance.  The  part  gfiving  prefer- 
ence in  appointment  to  veterans  is  not  to  be  read  without  regard 
to  the  part  giving  to  the  authorities  the  power  of  appointment,  in- 
volving, as  the  latter  necessarily  does,  the  exercise  of  judgment  and 
the  designation  of  a  choice.  But  it  is  equally  true  that  that  portion 
-of  the  constitution  which  confers  the  power  of  appointment,  with 
all  that  its  exercise  necessarily  implies,  is  to  be  read  in  connection 
-with  the  new  provision  that,  in  such  appointment,  veterans  shall 
liave  a  preference,  without  regard  to  their  standing,  which  new  pro- 
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vision  is  pro  tanto  a  limitation  upon  the  power  of  appointment; 
the  limitation,  however,  not  being  made  by  a  creature  of  the  con- 
stitution, but  by  the  constitution  itself,  and,  as  such,  not  to  be  ignored 
or  disregarded.  If,  however,  the  appointing  power,  without  criticism 
of  or  objection  to  the  fitness  and  capacity  of  a  veteran  applicant,  may 
deliberately  and  without  any  disclosed  reason  select  another,  not  a 
veteran,  as  its  avowed  choice  or  preference  for  office,  and  no  power 
of  review  or  correction  exists  in  the  courts,  the  veteran  has  no  real 
preference,  but  takes  his  chances  of  selection  with  all  others ;  and, 
if  such  a  result  flows  from  the  previous  constitutional  creation  of 
the  appointing  power  without  limitation,  then  the  patriotic  provisions 
inserted  in  the  constitution  in  1894  for  the  benefit  and  protection 
of  h<morably  discharged  soldiers  and  sailors  never  became  the  law 
of  this  state. 
I  recommend  affirmance  of  the  order. 

Order  affirmed,  wttb  (10  costs  and-dlsbiicsenienta.  AD  coDcar. 


PIDBLITT  ft  OASTJALTT  CO.  OF  NEW  TOBE  v.  F.  W.  SBAOBIST.  JK.,  CO. 

(Sapreme  Conrt,  Appellate  Division,  First  Department  February  6|  1906.) 

L  Indbmnitt  Inbdrancb—Prbhiuiir— Discovert. 

Indenml^  policies  provided  that  tbe  premiums  sbonld  be  orlffinallr 
based  on  an  estimate  ot  the  compensation  paid  by  assured  to  Its  em- 
idoyte  dmring  the  policy,  and  that  If  the  compensation  actually  paid  ex- 
ceeded tbe  estimate  assnred  abovld  pay  an  additional  premium,  and  If 
tibe  amonnt  paid  was  less  a  pro  rata  share  of  the  iffonlnm  sbonld  be 
refunded.  Tb»  premium  on  other  policies,  Insuring  defendant  against 
liability  for  tbe  acts  of  driv«^  was  based  on  the  number  of  drlvenr 
onployed  under  the  same  eonditlons,  and  both  i>oIlcles  provided  that 
plalntltl  should  have  tbe  right  to  examine  Insured's  books,  so  far  a» 
they  related  to  the  wages  paid  and  to  the  number  of  drivers  employed 
Held,  in  an  action  by  Insurer  to  recover  additional  premiums.  In  whictv 
the  complaint  alleged  ttut  the  number  of  drivers  employed  and  the* 
amonnt  of  wages  paid  exceeded  the  nnmber  and  amount  rei)resented 
by  assured,  that  plaintiff  was  entitled  to  on  order  tor  the  examination 
of  the  tatter's  books,  under  Gbde,  Civ.  Proc.  I  808,  giving  tbe  court 
power  to  compel  the  Inspection  of  the  books  of  Ibe  adverse  party  relating 
to  tbe  merits  of  the  action. 

H  Same— LACHfit. 

Where  plaintiff  alleged  that  defendant  made  statements  as  to  the 
amonnt  paid  Its  employ^,  which  plaintiff  b^Ieved  to  be  true,  and  that 
on  the  discovery  of  the  falsity  of  the  statements  It  at  once  made  an 
application  for  the  examination  of  defendant's  books,  and  defendant 
did  not  dmy  Uiat  ttie  statement  was  made  to  plaintiff,  and  that  such 
statement  was  not  true,  the  fact  that  plaintiff  had  delayed  application 
for  such  Inspection  until  five  years  had  expired,  did  not  constitute  such 
laches  as  would  deprive  It  from  such  relief. 

I.  8aHR— EXTBMT  OF  RiOHT — MODIFICATION  OF  OrDER. 

Where  plaintiff  was  entitled  to  discovery  and  Inspection  of  defendant's 
books  tn  so  far  as  they  showed  the  amount  paid  employes  and  the 
number  of  drivers  employed  by  defendant,  an  order  directing  defend- 
ant to  produce  and  dc^iosit  with  the  clerk  of  court  "Its  ledgers,  cash- 
books,  tlmebooks,  timesheets,  and  all  other  books  sbowlng  the  amount 
of  wages  paid  to  employes,  during  tha  period  covered     the  controvw^y," 
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was  too  broad,  and  should  be  limited,  to  requiring  defendant  to  produce 
books  of  original  entry  tn  wblcb  was  entered  payments  to  Its  employte, 
etc 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Fidelity  8l  Casualty  Company  of  New  York  aerainst 
the  F.  W.  Seagrist,  Jr.,  Company.  From  an  order  granting  discov- 
ery, defendant  appeals.  Modified. 

Argued  before  VAN  BRUNT.  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  C.  Sanders,  for  appellant 
Charles  C.  Nadal,  for  respondent 

INGRAHAM,  J.  The  application  was  for  a  discovery  of  certain 
books  of  account  of  the  defendant  corporation  showing  the  amount 
of  wages  paid  by  the  defendant  to  its  employes  during  a  period  cov- 
ered by  certain  policies  of  insurance,  to  enable  the  plaintiff  to  pre- 
pare its  complaint.  The  action  was  brought  to  recover  the  amount 
of  premium  to  which  the  plaintiff  is  entitled  upon  certain  policies  of 
insurance  issued  to  the  defendant.  The  plaintiff,  a  corporation  en- 
gaged in  what  is  called  the  business  of  liability  insurance  in  the 
city  6f  New  York,  issued  to  the  defertdant  certain  policies  insuring  it 
against  loss  from  liability  for  damages  on  account  of  injuries  suffered 
by  its  employes  and  others  during  the  term  of  the  policies.  The 
policies  seem  to  have  been  issued  for  the  year  commencing  April  i, 
1899,  and  ending  April  i,  1900,  and  for  the  year  commencing  April 
I,  1900,  and  ending  April  i,  1901.  Under  these  policies,  the  premium 
originally  fixed  was  based  on  the  estimate  of  the  compensation  paid 
by  the  defendant  to  its  employes  during  the  period  of  the  policies. 
It  was  provided  in  the  policies  that,  "if  the  compensation  actually 
paid  exceeds  the  sum  stated  in  the  schedule  hereinafter  given,  the 
assured  shall  pay  the  additional  premium  earned ;  if  less  than  the 
sum  stated,  the  company  will  return  to  the  assured  the  unearned 
premium  pro  rata."  Three  of  the  policies  appear  to  insure  the  de- 
fendant against  liability  for  drivers  employed  by  the  defendant  in  its 
business.  Upon  these  policies  the  premiums  were  based  upon  the 
number  of  drivers  employed  by  the  defendant  during  the  period  that 
the  policies  were  in  force,  and  the  policies  contained  a  provision  that 
if  the  number  actually  employed  was  more  than  the  number  stated 
in  the  schedule  the  assured  was  to  pay  an  additional  premium  in 
proportion ;  if  the  number  was  less,  the  company,  on  demand,  was  to 
return  to  the  assured  a  proportionate  premium,  less  25  per  cent, 
thereof  for  expenses.  These  policies  also  contained  a  provision  that 
the  plaintiff  should  have  the  right,  at  all  reasonable  times,  to  examine 
the  books  of  the  assured  so  far  as  they  related  to  wages  paid  to  the 
employes  and  to  the  number  of  drivers  employed ;  and.  the  petition 
upon  which  the  application  is  made  states  that,  after  the  ex[nration 
of  each  of  the  said  policies,  the  defendant  made  a  written  statement  to 
the  plaintiff  purporting  to  show  the  actual  amount  of  wages  paid  by 
the  defendant  to  its  employes  during  the  term  of  such  policy;  that 
the  plaintiff,  relying  uptm  such  written  statements  and  believing  the 
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same  to  be  true,  did  not  at  that  time  attempt  to  obtain  the  examina- 
tion of  the  defendant's  books  provided  for  in  the  contract  of  in- 
surance; that  these  statements  made  by  the  defendant  to  the  plaintiif 
were  false  and  untrue,  and  that  the  defendant  has  as  to  each  policy 
failed  to  accurately  and  truthfully  report  the  amount  of  wages  actual- 
ly expended  by  it  during  the  periods  covered  by  the  said  policies,  but 
in  each  instance  has  falsely  and  wrongfully  misrepresented  the  amount 
of  wages  paid  to  its  employes ;  that  immediately  upon  the  discovery 
of  this  fact  the  plaintiff  demanded  an  inspection  of  the  defendant's 
books,  and  that  the  defendant  at  first  consented,  but  subsequently 
refused  to  allow  such  an  inspection. 

The  defendant  does  not  deny  that  the  policies  were  issued  to  it, 
nor  that  the  statements  furnished  were  untrue,  but  denies  that  any 
fraudulent  misrepresentations  were  made  with  respect  to  the  state- 
ments made  by  the  defendant  in  regard  to  the  amount  paid  by  it 
for  labor  in  any  of  the  years  covered  by  the  policies  of  insurance 
referred  to  in  said  petition,  and  denies  that  the  plaintiff  was  deceived 
or  misled  by  any  statements  made  by  the  defendant. 

In  view  of  the  nature  of  the  contract  whereby  the  amount  of 
premium  was  to  be  determined  by  the  amount  actually  paid  by  the 
defendant  to  its  employes,  it  is  evident  that  the  only  method  the 
plaintiff  had  of  ascertaining  the  amount  of  premium  to  be  paid 
was  by  evidence  that  could  only  be  furnished  by  the  defendant.  The 
plaintiff  was  therefore  in  a  position  in  which  it  had  to  accept  the  state- 
ment of  the  defendant  as  to  such  amount,  or  have  the  right  to  ex- 
amine the  defendant's  books  of  account  to  ascertain  the  correctness 
of  the  statements  made.  To  meet  this  condition,  the  defendant  ex- 
pressly agreed  that  the  plaintiff  should  have  the  r\^\it  to  examine 
the  defendant's  books  of  account  to  verify  the  statement  made  as 
to  the  amount  paid  to  its  employes.  The  court  below  was  satisfied 
that  the  defendant  had  refused  to  allow  this  examination,  which  by 
its  contract  it  had  agreed  to  allow,  and  it  was  as  an  enforcement 
of  this  agreement  that  the  court  was  justified  upon  these  allega- 
tions in  requiring  the  defendant  to  submit  its  books  containing  the 
entries  of  the  payments  to  its  employes  for  inspection  by  the  plain- 
tiff. The  generd  rule  requiring  a  defendant  to  submit  his  private 
books  and  papers  for  an  inspection  by  an  adverse  party  is  not  applied 
in  such  a  case,  where,  from  the  nature  of  the  contract  between  the 
parties,  the  only  method  by  which  the  amount  due  to  the  plaintiff 
could  be  ascertained  was  by  an  examination  of  the  defendant's  books, 
and  where  the  parties,  in  view  of  this  situation,  had  expressly  agreed 
that  the  plaintiff  should  be  entitled  to  such  an  examination. 

Section  803  of  the  Code  of  Civil  Procedure  gives  the  court  power 
to  compel  a  party  to  an  action  to  produce  and  discover  or  give  to 
the  other  party  an  inspection  and  copy,  or  permission  to  take  a  copy, 
of  a  book,  document,  or  other  paper  in  his  possession  or  under  his 
control  relating  to  the  merits  of  the  action  ch*  of  the  defense  therein ; 
and  we  think,  in  view  of  the  special  contract  between  the  parties 
and  the  nature  of  the  obligation  of  the  defendant  sought  to  be  en- 
forced in  this  proceeding,  the  court  below  was  justified  in  allowing 
such  an  inspection  as  was  necessary  to  determine  the  amount  that 
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the  defendant  actually  paid  to  its  employes  during  the  period  that 
these  policies  were  in  force.  The  delay  in  demanding  an  inspection 
of  the  books  is  explained  by  the  fact  that  the  defendant  made  state- 
ments as  to  the  amount  paid  to  its  employes  which  the  plaintiff 
believed  to  be  true,  and  that  upon  a  discovery  of  the  falsity  of  the 
statements  it  at  once  made  an  application  for  an  examination  of  the 
books.  As  there  is  no  denial  of  the  fact  that  the  defendant  did 
make  a  statement  to  the  plaintiff,  and  that  such  statement  was  not 
true,  the  court  was  justified  in  discarding  any  laches  that  there  may 
have  been  in  making  the  application. 

We  think,  however,  that  the  order  is  somewhat  too  broad.  By  it 
the  defendant  is  required  to  produce  and  deposit  with  the  clerk  of 
the  court  "its  ledgers,  cashbooks,  timebooks,  timesheets,  and  all  other 
books  showing  the  amount  of  waf^es  paid  by  it  to  its  employes  dur- 
ing the  period  covered  by  the  policies  of  insurance  mentioned  in  the 
annexed  petition,  to  wit,  from  April  i,  1899,  to  April  i,  1902."  We 
do  not  think  *that  the  plaintiff  was  entitled  to  an  inspection  of  any 
books  not  necessary  to  determine  this  question.  It  would  appear 
that  the  books  of  original  entry  in  which  was  entered  the  payment 
to  its  employes  were  the  only  books  that  the  plaintiff  was  entitled 
to  inspect. 

The  order  should  therefore  be  modified  by  requiring  the  defendant 
to  produce  and  deposit  with  the  clerk  of  the  court  the  cashbooks, 
timebooks,  and  timesheets  in  use  by  it  during  the  period  covered 
by  the  policies  of  insurance,  to  wit.  from  April  i,  1899,  to  April 
1902,  and  as  modified  affirmed,  without  costs.  All  concur. 


FIDELITY  ft  CA9TTAI.TT  CO.  OF  KEW  YORK  T.  SBAGRIST  et  al. 

(Supreme  Court,  Appellate  DItIsIod,  First'  Department.   February  6,  1903.) 

L  DiBcovERY— Books  of  Account — Ability  to  Producb. 

Where  plaintStT  was  entitled  to  discovery  and  inspectioo  of  the  books 
of  the  firm,  the  fact  that  the  firm  had  dissolved,  and  all  Its  books  and 
papers  relating  to  Its  business  had  been  turned  over  to  a  corporation 
M-hlcb  succeeded  to  Its  business,  was  no  defense  to  platntitTs  application, 
tbe  previous  members  of  the  firm  havlog  become  the  executive  officers 
of  tlie  corporation,  and  there  being  no  allegation  that  the  t)ookB  were 
not  under  their  control,  or  that  th^  were  unable  to  produce  tiiem  for 
Inspection. 

S.  SaMR— OKDRR— MODiriCATTON. 

Where  plaintiff  wnn  entltlfd  to  discovery  of  the  amount  of  wages 
paid  defendant'B  employ^,  and  the  number  of  pei-soiis  employed  during 
the  contdnnance  of  certain  Indemnity  policies,  an  order  requiring  de- 
fendant to  produce  Itfl  ledgers,  cashbooks,  timebooks,  timesheets,  and  all 
other  books  showing  the  amount  of  wages  paid  to  Its  employes  during 
the  period  covered  by  the  policies,  was  too  broad,  and  should  be  modified 
so  as  to  only  require  a  production  of  cashbooka.  timebooka.  and  time- 
sheets  during  such  period. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Fidelity  &  Casuahy  Company  of  New  York  against 
Francis  W.  Seagristj  Jr.,  and  others,  composing  the  firm  of  F.  W. 
Seagrist,  Jr.,  &  Co.  From  an  order  granting  discovery  of  defend- 
ants books,  defendants  appeal.  Modified. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  C.  Ssmders,  for  appellants. 
Charles  C.  Nadal,  for  respondent. 

INGRAHAM,  J.   The  question  upon  this  appeal  is  substantially 

the  same  as  that  presented  in  Casualty  Co.  v.  F.  W.  Seagrist,  Jr., 
Co.  (decided  herewith)  80  N.  Y.  Supp.  277.  The  only  additional 
fact  to  which  attention  should  be  called  is  that  it  is  alleged  by  the 
defendants  that  they  have  dissolved  partnership,  and  that  all  of  their 
books  and  papers  relating  to  the  copartnership  business  were  turned 


before  this  application  was  made.  It  appears,  however,  that  the 
corporaticm  succeeded  to  the  business  of  the  copartnership,  and  that 
the  members  of  this  copartnership  are  executive  officers  of  the 
corporation.  The  defendants  do  not  allege  that  these  books  are  not 
under  their  control,  or  that  there  is  any  real  obstacle  in  the  way 
of  their  compliance  with  the  order  appealed  from.  We  think,  how- 
ever, that  the  order  is  too  broad,  and  that  it  should  be  modified  by 
requiring  the  defendants  to  produce  the  cashbooks,  timebooks,  and 
timesheets  used  by  them  during  the  period  covered  by  the  policies 
of  insurance,  to  wit,  from  March  21,  1895,  to  March  21,  1896,  and 
from  May  i,  1896,  to  May  i,  1898,  and  as  modified  afHrme(C  with- 
out costs  of  this  appeal.   All  concur. 


(78  App.  Div.  379.) 

8WENS0N  v.  METBOPOLITAN  ST.  HT.  CO. 
(Saprnne  Oonr^  AK)dlate  Division,  First  DepartmeDt  Jannarj  28,  1906.) 

SbBVUTT— IVJUBIW— BLKVATORS— IltSFRCTtOR. 

Where  detotdant  melntalned  an  elevator  In  its  street  car  barn  tor  the 
parpow  of  lifting:  street  earn  from  ouo  tloor  to  miotber,  anil  the  oi>b- 
erldCTce  of  Inspection  was  that  of  one  of  defendant*  b  witnesses,  who 
testified  that  he  was  In  the  habit  every  week  ct  going  around  the  levator 
and  looking  at  It,  and  going  on  a  ladder  and  obserrlng  the  wheels 
and  the  dnuns  and  oiling  the  machinery,  bnt  had  not  used  tbe  hammer 
teftt  OD  the  gear  wheel  which  subseiiuently  broke  for  more  than  a  year 
IHior  to  tlie  accident,  a  finding  that  the  Inspection  was  inadequate  was 
proper. 

X  B&UK— Qhrstion  fOk  Jitky. 

Dtfendant  street  railway  company  maintained  a  car  elevator  In  its 
bams,  the  elevator  being  provided  with  a  track  connecting  with  other 
tracks  on  the  different  floors,  and  the  cars  being  moved  by  defendant's 
employes.  PlalntltC,  an  employ^,  was  Injured  by  the  fall  of  the  elevator, 
caused  by  the  breaking  of  a  cable  and  a  gear  wheel.  It  was  shown  that, 
if  the  cable  alone  had  broken,  the  elevator  wonld  simply  have  sagged  a 
few  inches,  and  defendant  contended  that  the  breaking  of  tbe  gear 
wheel  was  the  result  of  a  blowhole  in  the  metal  constituting  a  hl&en 
defect.  Plalntlfl,  howevo*,  contended  that  the  1»eak  was  due  to  a  cradti 
Id  the  wheel,  whldi  was  patent,  and  might  have  beoi  ascertained  hy  a 
proper  Inspection.  that  the  cause  of  the  break  was  for  tile  jury. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  Swenson  against  the  Metropolitan  Street  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  ai^>eal8.  Affirmed. 
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Argued  before  VAN  BRUNT,  P.  T.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHUN.  JJ. 

C.  F.  Brown,  for  appellant. 

W.  E.  Benjamin,  for  respondent. 

PATTERSON,  J.  On  the  sth  of  November,  1S98,  the  plaintiff 
was  an  employe  of  the  defendant,  and  worked  in  a  building  on  Sec- 
ond avenue  and  Ninety-Sixth  street,  in  the  city  of  New  York,  which 
was  used  as  a  depot  for  the  storage  of  cars.  In  that  building  was 
an  elevator  for  hoisting  cars  to  the  upper  floors.  It  was  a  platform 
elevator,  30  feet  long,  or  more.  There  were  tracks  on  the  platform, 
which  connected  with  tracks  on  the  floors  of  the  building.  On  the 
date  mentioned,  the  plaintiff  was  ordered  by  the  defendant's  superin- 
tendent to  assist  in  pushing  a  car  from  the  track  on  the  elevator  to 
the  track  on  the  second  floor  of  the  building.  While  engaged  in 
that  work,  and  after  the  car  had  been  moved  some  six  or  eight, feet, 
the  elevator  fell,  precipitating  the  plaintiff  and  other  men,  who  were 
also  on  the  platform,  into  the  cellar  below.  The  plaintiff  sustained 
injuries,  and,  having  brought  this  action,  recovered  a  verdict  at  the 
trial,  and  from  the  judgment  entered  thereon,  and  from  an  order 
denying  a  motion  for  a  new  trial,  the  defendant  appeals. 

The  elevator  was  attached  to  cables  at  its  four  corners.    It  is 
alleged  in  the  complaint  that  the  cause  of  its  fall  was  the  breaking 
of  a  cable  at  one  of  the  corners,  and  that  such  cable  did  break 
was  proven.    This  elevator  was  operated  from  what  is  called  a 
"worm  shaft"  on  the  east  side  and  at  the  center  of  the  elevator. 
That  in  turn  operated  a  gear  wheel,  and  the  gear  wheel  operated 
a  shaft  running  the  entire  length  of  the  elevator,  some  30  or  32  feet. 
At  each  end  of  the  shaft  was  a  pinion,  which  worked  in  a  bevel 
gear  on  a  shaft  running  at  right  angles  to  the  one  on  friiich  the 
cable  gears  were  fixed.   On  the  bevel  gear  were  two  drums,  located 
at  each  end  of  the  elevator  on  the  south  side  and  on  the  north  side. 
On  each  drum  was  a  steel  cable,  which  ran  up  to  the  next  story 
over  a  shift  pulley,  and  down,  and  was  attached  to,  the  base  of  the 
elevator — the  floor  of  the  elevator.    The  claim  of  the  plaintiff,  as 
stated  in  the  complaint,  is  that  the  defendant  was  negligent  in  failing 
to  furnish  a  reasonably  safe  apparatus  upon  which  he  was  required 
to  work ;  the  allegations  being  that  the  elevator  and  machinery  were 
defective  and  unsafe,  and  were  unprovided  with  proper  motive  power 
or  appliances  for  safety,  and  were  insecure,  and-  unsuited  for  the 
purpose  to  which  the  elevator  was  applied ;  and  that  it  had  no  brakes, 
clutches,  claws,  or  any  appliances  to  prevent  it  from  falling,  or  to 
insure  its  safety  while  being  used  as  an  elevator ;  and  the  elevator 
and  appliances,  and  especially  the  chain  supports  and  wheels  thereof, 
were  in  a  broken  and  defective  condition,  and  not  of  sufficient  strength 
to  support  the  weight  usually  put  thereon;  that  such  defective  con- 
struction and  condition  were  well  known  by  the  defendant  to  exist, 
and  were  allowed  so  to  remain,  but  the  plaintiff  was  wholly  ignorant 
thereof.   The  proof  made  by  the  plaintiff  in  his  case  in  chief  was  to 
the  effect  only  that  the  elevator  fell  in  consequence  of  the  break- 
ing of  one  of  the  cables,  and  the  contention  made  by  him  at  the 
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trial  was,  and  now  is,  that  proof  of  the  breaking  of  the  cables  and 
of  the  fact  of  the  elevator  falling  was  sufficient  to  throw  upon  the 
defendant  the  obligation  of  explaining  the  occurrence  and  the  cause 
of  the  fall  in  such  a  way  as  to  exonerate  it  from  liability. 

It  is  unnecessary  in  this  case  to  determine  whether  tlie  maxim 
res  ipsa  loquitur  applies;  for,  if  it  does  not,  although  the  proof 
on  the  part  of  the  plaintiff  may  have  been  insufficient,  when  his  case 
in  chief  was  rested,  to  entitle  him  to  a  verdict,  yet  before  the  whole 
case  was  closed  there  was  evidence  introduced  which  required  the 
submission  of  the  issues  to  the  jury  for  determination.  The  defend- 
ant gave  evidence  to  show  that  the  cause  of  the  falling  of  the  ele- 
vator was  not  the  breaking  of  a  cable,  and  satisfactorily  proved  that 
the  mere  fact  of  one  of  the  four  cables  breakuig  (the  others  holding 
fast)  would  not  be  sufficient  to  cause  the  fall ;  t^t,  if  one  cable  alone 
broke,  the  elevator  would  merely  sag  a  distance  of  some  six  inches 
at  the  comer  at  which  the  cable  parted.  But  the  defendant's  evi- 
dence went  further,  and  the  attempt  was  made  to  show  that  the 
real  cause  of  the  falling  of  the  elevator  was  the  breaking  of  the 
gear  wheel,  and  that  such  breakage  was  the  result  of  there  being 
in  that  wheel  what  is  called  a  "blowhole,"— a  hidden  defect  in  the 
metal  of  which  the  wheel  was  composed, — and  which  could  not  pos- 
sibly be  discovered  by  any  known  process  of  inspection  or  examina- 
tion. If  that  were  true,  the  defendant  would  not  be  liable;  but, 
in  addition  to  that  proof,  it  was  brought  out  by  the  plaintiff  that  the 
gear  wheel  was  defective  in  another  respect,  and  one  which  could 
readily  have  been  detected  by  inspection,  namely,  that  there  was  a 
crack  in  the  wheel  observable  from  the  surface  of  the  wheel ;  that  it 
was  an  old  crack;  that  it  was  of  such  a  character  as  to  affect  the 
strength  of  the  wheel;  and  the  contention  was  made  that,  assuming 
the  fall  to  have  been  occasioned  by  the  condition  of  this  gear  wheel, 
it  was  for  the  jury  to  say  whether  its  breaking  was  not  caused  by 
the  crack  as  well  as  by  the  existence  of  the  blowhole.  The  elevator 
had  been  in  use  for  some  II  years.  The  wheel  was  produced  in  court 
on  the  trial  of  the  action,  and  was  there  for  the  inspection  of  wit- 
nesses, the  jury,  and  the  court.  The  existence  of  the  crack  was 
patent,  and  indications  upon  the  wheel  itself  gave  evidence  that  it 
was  not  of  recent  origin.  There  was  enough  before  the  jury  to 
enable  them  to  pass  upon  the  issue  as  to  the  cause  of  the  accident 
being  the  unsafe  condition  of  the  wheel.  The  attitude  in  which  the 
case  stood  at  the  time  of  its  submission  to  the  jury  was  this :  The 
defendant  claimed  that  it  had  exonerated  itself  from  lialiility  by 
showing  the  existence  of  this  hidden  and  undiscoverable  defect  to 
which  the  fall  of  the  elevator  could  be  attributed.  On  the  other 
hand,  the  plaintiff  claimed  that,  even  if  the  cause  of  the  falling  of 
the  elevator  was  not  the  breaking  of  the  cable,  but  the  breaking  and 
falling  of  the  wheel,  he  had  shown  a  plain  defect  in  the  wheel,,  readily 
discoverable,  to  which  the  breakage  could  be  assigned;  and  there- 
upon the  court  left  to  the  jury  certain  specific  questions  of  fact: 
"(i)  Did  the  elevator  fall  solely  because  of  the  existence  of  the  blow- 
hole in  the  hub  of  the  bevel  gear  wheel?"  to  which  the  jury  answered, 
"No."   "(2)  If  no,  were  there  other  defects,  which  reasonable  inspec- 
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tion  would  have  disclosed,  which  produced  the  accident?  Answer. 
Yes.    (3)  If  yea,  was  there  such  reasonable  inspection?  Answer. 

No." 

It  is  unnecessary  to  consider  any  of  the  questions  of  law  which 
have  been  discussed  on  this  appeal.  It  is  conceded  that,  if  the  exist- 
ence of  the  blowhole  was  the  sole  cause  of  the  accident,  the  defend- 
ant is  not  liable.  It  must  further  be  conceded,  as  a  general  proposi- 
tion, that  where  an  appliance  or  machine  obviously  safe  has  been 
in  daily  use  for  a  long  time,  and  has  unifornily  proven  adequate  and 
safe,  its  use  may  be  continued  without  the  imputation  of  imprudence 
or  carelessness.  But  if  the  crack  in  this  gear  wheel  was  a  defect 
which  could  have  been  detected  by  inspection,  and  was  the  proximate 
cause  of  the  accident,  then  the  elevator,  with  its  appurtenances,  was 
not  an  obviously  safe  apparatus ;  and  in  this  case  the  duty  of  inspec- 
tion was  cast  upon  the  defendant.  Here  was  a  lift  or  elevator  used 
for  raising  and  lowering  street  cars,  weighing  some  tons.  Men  had 
to  go  upon  it  to  push  those  cars  from  it  onto  the  tracks  on  the 
floors  of  the  building  in  which  the  cars  were  to  be  stored.  It  re- 
quired, from  time  to  time,  repairs,  and  certain  repairs  were  put 
upon  it.  It  had  fallen  before.  Indeed,  the  defendant  undertook, 
through  its  servants,  the  work  of  inspection ;  but  the  jury  found 
that  there  was  evidence  authorizing  the  finding  that  there  was  no 
reasonable  inspection.  The  existence  of  the  crack  could  readily  have 
been  detected  by  the  use  a  hammer.  One  of  the  defendant's  wit- 
nesses testified  that  he  was  in  the  habit  every  week  of  going  around 
the  elevator,  and  looking  at  it,  and  going  upon  a  ladder  and  observ- 
ing the  wheels  and  the  drums  and  oiling  the  machinery ;  but  he  did 
not  use  the  hammer  test  on  this  wheel  during  more  than  a  year 
before  the  accident  occurred  from  which  the  plaintiff  suffered.  That 
was,  as  the  jury  properly  found,  inadequate  inspection.  The  whole 
subject  was  one  for  the  determination  of  the  jury  upon  the  issues 
of  fact  as  they  were  submitted  by  the  court. 

There  are  no  exceptions  requiring  consideration,  unless  it  be  that 
to  the  refusal  of  the  trial  judge  to  charge  the  thirtieth  request  of  the 
defendant.  There  was  some  evidence  given  with  respHECt  to  the 
absence  of  safety  clutches  or  appliances  upon  this  elevator,  and  the 
defendant  claimed  that  the  construction  of  the  apparatus  was  such 
that  it  could  be  operated  in  safety  without  those  appurtenances  which 
are  generally  called  "safety  appliances."  The  court  was  asked  to 
charge  the  jury  that  the  omission  of  "other  safety  appliances  or 
clutches  from  a  freight  elevator,  which  was  tiot  used  or  ccmstructed 
for  carrying  passengers,  from  riding  on  which  the  railway  company 
excluded  its  servants,  and  upon  which  servants  had  no  reason  to 
be,  does  not  establish  negligence  on  the  part  of  the  railway  cc«n- 
pany."  This  request  was  properly  refused,  for  it  contains  elements 
which  in  no  way  enter  into  the  case.  This  was  not  an  elevator 
from  riding  on  which  the  railway  company's  servants  were  excluded, 
or  upon  which  its  servants  "had  no  reason  to  be."  On  the  contrary, 
servants  of  the  railway  company  were  required  to  be  on  the  elevator, 
for  it  is  proven  that  the  way  of  removing  the  cars  from  the  elevator 


Digiitzed  by 


Google 


Sup.  Ct.) 


f BOFLB  r.  TXHMBBMAN. 


285 


was  by  the  company's  servants  going  upon  the  elevator  for  that 
purpose.- 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 


(Suiffcme  Ooort,  Appellate  Divlsioii,  First  Department   Febnury  9.  1003.) 

1.  Adultekatbd  Hilk— Cokstruotion  of  Sahitaht  Code. 

New  York  dty  Banltuy  Code,  I  9&,  pcoTldlng  that  no  adulterated  milk 
"Bban  be  brought  Into,  beld,  kept,  or  offered  for  sale  at  any  place  in  the 
dty,"  does  not  prohibit  the  mere  possession  thereof. 

Appeal  from  court  of  special  sessions,  New  York  county. 

John  Timmerman  was  convicted  of  violation  of  the  Sanitary  Code 
of  New  York  City,  in  having  in  his  possession  impure  milk,  and  ap- 
peals. Reversed. 

The  cranplaint  charged  the  defendant  with  having  nnlawfnlly  k^t,  had, 
and  offered  for  sale  on  the  18th  day  of  April.  1902,  on  a  wagon  at  West  ISOth 
street  milk  statloD,  N.  T.  C.  R.  B.,  in  the  city  of  New  York,  adulterated 
milk.  In  violation  ot  the  provlsioDS  of  section  63  of  the  sanitary  code  of  the 
department  of  health  of  New  York  Olty.  A  warrant  being  issued,  the  dtfend- 
ant  was  duly  examined  before  the  magistrate,  and  pleaded  not  guilty,  but 
was  held  on  the  charge,  and  thereafter  tried  before  Oie  court  of  special  ses- 
s!oD<i.  The  record  of  the  testimony  taken  upon  the  trial  discloBes  that  there 
was  no  controversy  or  conflict  as  to  the  facts.  The  Inspector  testified  that 
hi^  took  a  sample  of  milk  from  one  of  the  cans  upon  the  wagon,  which 
was  then  being  loaded  by  the  driver  with  milk  which  had  Just  arrived  by 
train  ttom  tlie  country.  He  was  told  by  the  driver,  upon  inquiry,  that  the 
milk  came  from  the  creamery  of  McDermott-Bulger  Dairy  Oompany,  and 
the  wagon  was  marked  with  that  name,  and  the  cans  marked  "M.  D.  B." 
The  Inspector  further  stated  that  the  driver  told  him  he  was  taking  tbe 
milk  to  the  stables.  A  chemist  testified  that  he  analyzed  the  sample  of  milk 
Klven  him  by  the  Inspector,  and  there  was  an  adulteration  of  at  least  5  per 
cent  of  water.  The  Inspector,  recalled,  testified  that  there  were  1,600  quarts 
of  mllfc  on  the  wagon,  but  he  would  not  swear  that  the  particular  can  ex- 
amined was  sold  or  exposed  for  sale.  Thereupon  the  people  rested.  The 
defendant  testlfled  that  he  was  driver  of  the  wagon,  and  that  after  the 
in^>ector  opened  one  of  the  sealed  cans,  and  took  a  sample,  and  gave  him 
one,  he  continued  to  load  up  the  wngon,  and  told  tiie  Inspector  he  was 
going  back  to  the  stables,  at  144th  street;  that  when  be  arrived  there  be 
waited  for  the  foreman  to  test  the  milk,  and  he  took  about  65  cans  out  that 
morning  to  sell;  that  the  main  depot  of  the  company  is  at  38th  street,  be- 
tween 10th  and  11th  avenues,  and  he  "brings  the  milk  from  the  depot  down 
to  the  stables,  and  then  It  Is  tested."  Tbe  foreman  testlfled  that  the  driver 
told  him  of  the  opening  of  the  can  by  the  Inspector,  and  be  sent  that  can  to 
the  agent;  and  It  was  never  sold  or  exposed  for  sale,  and  tlut  he  tested  all 
the  cans,  and  saw  one  other  which  he  concluded  was  not  flt  for  sale,  and 
f'ptit  down  to  the  agent,  also.  At  the  close  of  all  the  evidence  the  court  said: 
"We  have  reached  the  conclusion  that  we  can  try  him  under  this  provision 
of  the  sanitary  code  (section  68).  The  court  flnds  the  defendant  guilty  of 
having  the  mlUc  in  his  possession."  Hke  sentence  of  the  court  was  that  the 
defendant  should  pay  a  fine  of  flOO,  and,  in  default,  stand  committed  to  the 
city  prison  for  30  days.  From  tbe  Judgment  of  conviction  thus  entered,  the 
defendant  appeals. 


Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHUN.  JJ. 


PEOPLE  V.  TIMMERMAN. 
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James  £.  Smith,  for  ai^iellant. 
Frederick  W.  Stelle,  for  respondent. 

O'BRIEN,  J.  Section  63  of  the  sanitary  code  of  the  board  of 
health  of  the  department  of  health  of  the  city  ol  New  York  provides 

as  follows: 

"Sec.  6S.  No  milk  wblcb  has  been  watered,  adult^ated,  reduced  or  changed 
In  any  respect  by  the  addition  of  water  or  otber  substance  or  by  tbe  remoTal 
of  creflm.  shall  be  brought  Into,  held,  kept,  or  offered  for  sale  at  any  place 
In  tbe  city  of  New  Torfc,  nor  shall  any  one  tceep,  have^  offer  for  sale  In 
the  said  city  any  su<dt  milk.  Tbe  torn  'adulterated*  when  so  used  la  this 
section  means,"  etc. 

In  framing  the  complaint,  under  this  section,  against  the  defendant, 
it  was  specified  that,  on  the  date  stated,  on  a  wagon  at  the  West 
130th  street  milk  station,  in  the  city  of  New  York, — ^the  said  wagon 
being  a  place  where  milk  "was  then  kept  for  sale, — one  John  1^- 
racmian  did  then  and  there  unlawfully  have,  keep,  and  offer  for  sale 
40  quarts  of  impure  and  unwholesome  milk,  *  *  *  and  that  such 
impure  *  *  *  milk  was  then  and  there,  by  the  said  John  Tim- 
mennan,  unlawfully  held,  kept,  and  offered  for  sale."  The  evidence 
fell  far  short  of  supporting  the  complaint,  in  that  it  failed  to  show 
that  the  defendant  had  the  milk  for  sale,  and  this  was  the  conclusion 
of  the  special  sessions;  its  finding  being,  not  that  the  milk  in  the 
possession  of  the  defendant  was  then  held  or  offered  for  sale,  but, 
as  pointed  out,  that  the  evidence  sustained  the  view  (about  which 
there  was  no  dispute)  that  he  had  40  quarts  of  impure  milk  in  his 
possession,  and  upon  this  ground  it  was  held  that  he  had  violated 
section  63  of  the  sanitary  code.  In  answer  to  the  appellant's  claim 
that  the  board  of  health  may  not  pass  and  enforce  such  a  provision, 
it  is  sufficient  to  say  that  the  legislature,  in  the  exercise  of  its  con- 
stitutional authority,  may  confer  upon  boards  of  health  power  to  en- 
act sanitary  ordinances,  having  the  force  of  law,  in  the  districts  over 
which  their  jurisdiction  extends.  Polinsky  v.  People,  73  N.  Y.  65, 
Nor  is  there  force  in  the  defendant's  further  contention  that  section 
63  of  the  sanitary  code  was  repealed  by  section  1172  of  the  charter 
of  the  city  of  New  York,  and  that  the  state  law  (section  22,  Agri- 
cultural Law)  is  alone  controlling  upon  this  subject.  The  provision 
of  the  sanitary  code  is  not  inconsistent  with  the  statute,  but  is,  in  its 
nature,  merely  a  more  rigorous  and  additional  prohibition  or  re- 
quirement, valid  and  binding  within  the  city  of  New  York. 

The  single  question  presented,  therefore,  for  our  consideration,  is 
whether  the  mere  possession  of  adulterated  milk  in  the  city  of  New 
York  is  an  offense  punishable  under  section  63  of  the  sanitary  code. 
In  addition  to  this  section,  which  has  for  many  years  been  in  force, 
and  was  originally  adopted  in  1876,  and  known  as  "Section  1186  of 
the  Sanitary  Code,"  we  have  the  prohibitions  of  the  general  state 
law  embodied  in  section  22  of  the  agricultural  law,  to  which  we  have 
already  referred.  This  latter  provision  has  frequently  been  construed, 
but  therein  nothing  is  said  about  mere  possession  of  adulterated  milk ; 
nor  is  there  anything  therein^  or  in  any  other  law  of  the  state,  to 
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the  effect  that  such  possession,  alone,  is  a  crime.  And  whether  sec- 
tion 65  of  the  sanitary  code  is  broad  enough  to  make  it  a  crime 
has  never,  so  far  as  we  know,  been  passed  upon.  It  is,  however, 
certainly  a  strong  argument  in  favor  of  the  construction  that  mere 
possession  does  not,  under  the  ordinance,  constitute  a  crime,  to  find 
that  during  the  long  period  that  has  elapsed  since  the  section  was 
enacted,  and  with  all  the  zeal  displayed  by  the  department  of  health 
to  enforce  the  sanitary  code,  it  has  never  before  been  urged  that, 
ajart  from  any  intention  to  sell,  the  mere  possession  of  adulterated 
milk  was  a  crime.  And  here,  as  pointed  out,  the  complaint  did 
not  attempt  to  charge  the  defendsuit  simply  with  possession,  but 
alleged  that  he  "held,  kept,  and  offered  for  sale"  impure  milk.  The 
question  for  our  consideration  is  whether  section  63  is  susceptible 
of  the  construction  that  thereby  the  bringing  in  of  adulterated  milk 
for  any  purpose  is  forbidden,  and  the  possession  of  such  milk  is 
made  a  crime.  The  language  employed  is  that  such  impure  milk 
shall  not  "be  brought  into,  held,  kept  or  offered  for  sale";  and  thus 
it  will  be  seen  that  the  purpose  or  intent  for  which  the  adulterated 
milk  is  brought  in,  held,  kept,  or  offered,  is  an  essential  element  of 
the  offense.  Some  force  is  lent  to  this  construction  from  the  language 
in  the  ofHuion  in  the  case  to  which  we  have  already  referred,  of 
Polinsky  v-  People,  supra,  where,  speaking  of  the  difference  be- 
tween the  agricultural  law  and  the  ordinance,  it  is  said  (73  N.  Y. 
70): 

"The  third  count  [of  the  hidlctmeDt]  charges  an  offense  not  embraced  Id 
the  statute  of  1802,  but  which  la  embraced  in  the  ordinance,  viz.,  bringing 
adulterated  mllb  Into  the  city  of  Ne-vr  Yorlc  for  sale.  The  statute  relates!  only 
to  fielllng  or  exposing  impure  or  adulterated  milk  for  sale.  The  ordinance 
may  be  violated,  ahd  the  offense  of  bringing  into  the  dty  Impure  milk  or 
adulterated  milk  for  sale  may  be  compiete,  without  either  selling  or  exposing 
It  for  sale." 

Although  not  authoritative,  because  the  question  was  not  there 
presented,  we  have  here  an  argument  for  the  construction  which  we 
think  should  in  this  case  prevail, — that  in  the  ordinance,  as  well 
as  in  the  statute,  the  intent  or  purpose  for  which  the  milk  was 
brought  into  and  held  within  the  city,  namely,  for  sale,  constituted 
the  gravamen  of  the  offense.  In  other  words,  the  intention  to  sell 
such  milk,  or  to  have  it  for  sale,  was,  as  stated,  an  essential  element 
of  the  offense;  and  mere  possession,  alone,  apart  from  any  such 
intent  or  purpose,  was  not  inhibited.  People  v.  Wright,  ig  Misc. 
Rep.  13s,  43  N.  Y.  Supp.  290;  Same  V.  KelHna,  23  Misc.  Rep.  134, 
so  N.  Y.  Supp.  653 ;  Same  v.  McDermott- Bulger  Dairy  Co.,  38  Misc. 
Rep.  265,  77  N.  Y.  Supp.  888. 

If  it  were  the  design  of  those  who  formulated  the  ordinance  to 
make  possession  alone,  or  the  bringing  into  the  city  alone,  of  adul- 
terated milk,  r-egardless  of  whether  it  was  or  was  not  intended  for 
sale,  a  crime,  then  language  is  easily  susceptible  of  being  so  molded 
as  to  express  that  desig^.  The  ordinance,  being  a  penal  one,  is  to 
be  strictly  construed;  and  it  is  stifiicient  to  say  that  the  language 
employed  is  so  doubtful  and  inconclusive  that  we  would  not  be 
justified,  after  the  lapse  of  all  these  years,  in  giving  a  broader  scope 
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than  that  which  has  heretofore  been  claimed  for  it,  or  which  in  any 
adjudicated  case  it  has  obtained. 

Having  reached  the  conclusion,  therefore,  that  the  construction 
given  to  the  ordinance  by  the  court  of  spedal  sessions — that  mere 
possession,  alone,  constituted  a  crime — was  erroneous,  it  follows  that 
the  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered.  All  concur ;  I^AUGHLIN,  J.,  in  result. 


iiO(X>M0BILE  CO.  OF  AMERICA  t.  AMERICAN  BRIDGE  00.  OP 

NEW  YORK. 

(Sui^mie  Court,  App^te  DItMod,  First  Department  Fe1miar7  6^  1908.) 

L  iMtTHOnON— RESTBAIltlNG  PbOSEOUTION  OP  ACTION  AT  LaW. 

Where  deCeudaut  bad  brought  an  action  against  plaintiff  In  New  York 
for  breach  of  contract,  and  aubaeqnently  commenced  another  salt  against 
It  on  the  same  cause  of  action  In  Ccmttecticutt  and  it  appeared  Uiat  the 
trial  of  the  latter  action  might  Injure  n^alntifF,  1^  depriving  it  of  flie 
use  of  a  deposition  taken  in' the  New  York  action,  and  that  It  was 
probably  brought  for  that  purpose,  injunction  was  properly  Issued  to  re- 
strain its  prosecution  pending  determination  of  the  action  brought  In 
New  York,  especially  where  conditioned  on  plainttfls  giving  a  bond  to 
pay  any  Judgment  recovered  against  It  In  the  New  YoA  suit 

Tan  Brunt,  P.  J.,  dissenting. 

Appeal  from  trial  term.  New  York  county. 

Action  by  the  Locomobile  Company  of  America  against  the  Amer- 
ican Bridge  Company  of  New  York  to  restrain  defendant  from  prose- 
cuting an  action  brought  by  it  against  the  plaintiff  in  the  superior 
court  of  Connecticut  until  after  the  determination  of  another  action 
brought  by  it  against  the  plaintifif  in  the  supreme  court  of  New  York. 
From  an  order  granting  the  injunction,  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHUN,  JJ. 

Paul  £.  De  Fere,  for  appellant. 
W.  W.  Niles,  for  respondent. 

McLAUGHUN,  J.  The  defendant  in  this  action,  as  the  assignee 
of  the  Berlin  Iron  Bridge  Company,  in  May,  1901,  brought  an  action 
in  the  supreme  court  this  state — ^the  venue  being  laid  in  the  county 
of  New  York — against  the  plaintiff  to  recover  the  sum  of  $10,333.65 
for  an  alleged  breach  of  contract.  The  defendant  in  that  action  in- 
terposed an  answer  denying  all  liability,  and  setting  up  a  counter- 
claim of  $36,000  for  damages  for  the  alleged  failure  of  the  Berlin 
Iron  Bridge  Company  to  perform  the  contract  referred  to  in  the  com- 
plaint. The  defendant  in  that  action,  under  a  stipulation,  took,  on 
the  i6th  of  December,  1901,  the  deposition  of  one  Spiers,  who,  at 
the  time  the  contract  referred  to  was  made  and  to  be  performed,  was 
the  managing  superintendent  of  the  defendant's  factory  in  the  state 
of  Connecticut.  Since  the  deposition  was  taken,  Spiers  waa  dis- 
charged.  He  is  now  in  the  state  of  Pennsylvania,  and  it  is  fair  to 

1 1.  Bee  ConrtB,  vol.  18,  Cent  Dig.  |  1441. 
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infer  he  is  not  friendly  to  the  party  in  whose  interest  the  deposition  yns 
taken.  Subsequent  to  the  discharge  of  Spiers,  the  plaintiff  in  that 
action  brought  another  action  against  the  plaintiff  in  this  action  in 
the  superior  court  of  Connecticut  to  recover  the  same  amount,  upon 
the  same  cause  of  action  as  that  set  out  in  the  complaint  in  the  New 
York  action.  Thereupon  the  defendant  (this  plaintiff)  brought  this 
action  in  equity  to  restrain  the  bridge  company  from  prosecuting 
the  Connecticut  action  until  after  the  determination  of  the  New  York 
action,  and  thereafter  applied  to  the  special  term  for  an  injunction 
pendente  lite.  The  ground  upon  which  the  injunction  was  asked  was, 
in  substance,  that  the  Connecticut  action  was  not  brought  in  good 
faith,  but  only  for  the  purpose  of  harassing  and  annoying  the  plain- 
tiff, putting  it  to  great  and  unnecessary  expense  in  the  preparation 
of  the  defense  of  the  two  actions,  and  of  depriving  it  of  the  benefit 
of  the  deposition  of  the  witness  Spiers;  and  in  this  connection  it  was 
made  to  appear  that  the  Connecticut  action  would  be  first  reached 
for  trial,  and  that  Spiers'  attendance  could  not  be  had  at  that  trial. 
The  bridge  company  denied  that  the  action  was  not  brought  in  good 
faith,  or  that  it  had  any  intent  of  annoying  the  plaintiff  or  putting 
it  to  unnecessary  expense;  and  in  the  affidavit  submitted  by  its  at- 
torney the  statement  is  made  that  the  bridge  company  had  no  ob- 
jection to  consenting  that  the  testimony  of  tne  witness  Spiers,  tak&i 
in  the  New  York  action,  be  used  in  Connecticut,  if  it  be  true  that  the 
attendance  of  said  witness  could  not  be  had  upon  the  trial  of  said 
action.  It  also  appeared  that  in  the  Connecticut  action  a  warrant 
of  attachment  had  been  issued,  and  a  levy  made  upon  certain  prop- 
erty belonging  to  the  locomobile  company.  The  court  at  special 
term  was  of  the  opinion  that  the  injunction  should  be  granted,  solely 
upon  the  condition,  however,  that  this  plaintiff,  within  lo  days  after 
the  service  of  the  order  granting  the  injunction,  should  give  an  un- 
dertaking in  the  sum  of  $15,000,  with  two  sureties,  or  a  surety  com- 
pany, to  be  approved  by  a  justice  of  this  court,  conditioned  for  the 
payment  of  any  judgment  which  might  be  recovered  against  the 
plaintiff  in  the  New  York  action,  and,  if  such  security  was  not  given, 
that  then  the  motion  for  the  injunction  should  be  denied. 

It  cannot  seriously  be  doubted  but  that  a  court  of  equity  has  the 
power  to  enjoin  a  party  to  an  action  pending  in  this  state  from  prose- 
cuting an  action  subsequently  commenced  in  another  jurisdiction,  be- 
tween the  same  parties,  to  recover  upon  the  same  cause  of  action, 
and  for  the  same  relief,  or  that  it  is  the  duty  of  the  court  to  exercise 
that  power  where  equity  and  good  conscience  require  it.  Edgell 
V.  Clarke,  19  App.  Div.  199,  45  N.  Y.  Supp.  979.  Whether  it  will 
exercise  that  power  rests  largely  in  its  discretion,  and  necessarily 
depends  upon  the  facts  presented  in  each  particular  case.  Here  we 
think  the  discretion  was  properly  exercised.  The  bridge  company 
having  commenced  its  action  in  this  state,  and  the  locomobile  com- 
pany having,  as  appears,  property  more  than  sufficient  to  satisfy  its 
claim,  which  can  be  reached  by  attachment,  it  ought  not  to  be  per- 
mitted to  prosecute  the  action  subsequently  commenced  m  Con- 
necticut, in  view  of  the  fact  that  the  trial  of  that  action  may  injure 
the  locomobile  company  by  depriving  it  of  the  benefit  of  the  deposi- 
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tion  taken  in  the  action  in  this  state;  and  it  is  fair  to  infer,  under 
the  facts  presented,  that  the  purpose  of  the  action  was  to  prevent 

the  use  of  that  deposition.  In  this  connection  it  is  to  be  noted  that 
no  ofTer  was  made  that  the  deposition  might  be  read  in  that  action. 
On  I  lie  contrary,  the  only  statement  is  that: 

"The  attorney  for  the  defenclant  In  thla  action  has  no  objection  to  con- 
senting that  the  testimony  of  the  witness  John  G.  Spiers,  taken  In  the  New 
York  iiclinn,  Diay  be  nsed  in  the  Connecticut  action.  If  It  be  true  that  the  at- 
tendaucu  of  said  witness  cannot  be  had  upon  the  trial  of  wld  action." 

Who  is  going  to  determine  whether  or  not  the  attendance  of  said 
witness  can  be  had,  and  when  is  such  determination  to  be  made?  It 
is  also  to  be  noted  that  this  qualified  ofTer  was  only  made  in  answer 
to  plaintiflf's  motion  for  an  injunction,  notwithstanding  the  fact,  ac- 
cording to  the  moving  affidavits,  that  ineffectual  efforts  had  thereto- 
fore been  made  to  induce  defendant's  attorney  to  enter  into  such 
stipulation.  Not  a  single  fact  is  shown  from  which  the  court  can  see 
that  any  harm  will  come  to  the  bridge  company  by  enjoining  the 
prosecution  of  the  Connecticut  action  until  after  the  determination 
of  the  New  York  action.  It  is  sugp^sted  that  the  locomobile  com- 
pany may  be  insolvent.  No  proof  is  offered  to  establish  that  fact. 
On  the  contrary,  it  appears  that  it  has  ample  property  in  the  state 
of  New  York,  which  can  be  reached  by  attachment,  to  satisfy  any 
recovery  which  the  bridge  company  may  obtain.  Not  only  this,  but 
the  undertaking  which  the  court  at  special  term  reqtiired  the  plaintiff 
to  give,  as  a  condition  of  the  granting  of  the  injunction,  is  amply 
sufficient  to  protect  the  bridge  company. 

Upon  all  of  the  facts,  therefore,  we  are  of  the  opinion  that  the 
court  properly  exercised  its  discretion  in  granting  the  injunction,  and 
the  order  appealed  from  should  be  affirmed,  witn  $zo  costs  and  dis- 
bursements. 

O'BRIEN  and  LAUGHUN,  JJ.,  concur.  PATTERSON.  J.,  con- 
curs in  result. 

VAN  BRUNT,  P.  J.  I  dissent.  A  party  may  bring  actions  in  as 
many  jurisdictions  as  he  pleases,  upon  the  same  cause  of  action,  and 
he  can  try  the  one  which  he  can  first  bring  to  trial:  provided,  how- 
ever, that  the  actions  are  not  fraudulently  brought. 


VANDEROAR  t.  UNTVERSAL  TRUST  00.  {two  ease*).* 

(Supreme  Court,  Appellate  Division,  Second  Department    February  11,  190B.) 

1.  Keglujkxcf.— DRPEcrrvR  Appliance — Notice — Etjdbncb. 

In  an  action  for  p«%onal  injury  resulting;  from  the  fall  of  a  dumb- 
waiter, caused  by  the  breaking  of  the  sustaining  rope,  the  admlaalon  of 

evidence  that  some  of  the  strands  of  the  same  rope  had  broken  before, 
and,  on  the  nttrntlon  of  drfendant's  superintendent  being  cnlled  thereto, 
he  pfliispd  the  rnjip  to  he  repah-etl.  was  admissible  as  a  warning'  to  de- 
fendant that  the  condition  of  the  rope  required  watehfnlness. 
t.  Same— CoNTitiBi; lORY  Nkoi.igbnce. 

Where  a  tenement  house  was  supplied  with  a  dumb-waiter,  which  was 
so  arranged  In  the  cellar  that  people  delivering  goods  would  come  In 

•  For  motion  to  appeal  to  Court  of  Appeals,  see  SO  N.  T.  Supp.  783. 
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mere  and  oae  it  and  was  for  the  tue  of  anybody  cmnlng  Into  tlie  cellar 
and  wantliig  to  send  supplies  np.  It  was  not  negligent  for  a  tenant  of 
Uie  tniUdlns  to  thus  use  It 

Appeal  from  trial  term,  Kings  county. 

Actions  by  Sarah  A.  Vandercar  against  the  UiUTersal  Trust  Com- 
pany, and  John  H.  Vandercar  against  the  same.  From  judgments  in 
favor  of  plaintiffs,  and  from  orders  denying  new  trials,  defendant  ap- 
peals. Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG.  JJ. 

George  M.  Mackellar  (Clarence  Lexow,  on  the  brieQ*  for  appellant. 
Cyrus  V.  Washburn,  for  respondents. 

WILLARD  BARTLETT,  J.  These  are  two  actions  for  negii- 
gence,  growing  out  of  the  fall  of  a  dumb-waiter  in  an  apartment  house 
owned  by  the  defendant. '  One  is  brought  by  the  tenant  who  was  in- 
jured, and  the  other  by  her  husband.  The  dumb-waiter  was  caused 
to  faU  by  the  breaking  of  the  rope  by  which  it  was  supported.  The 
cases  were  tried  together  by  consent.  The  accident  which  gave  rise 
to  the  litigation  occurred  in  September,  1900.  A  witness, — ^Annie 
White, — who  was  called  in  behalf  of  the  plaintiffs,  testified  that  she 
had  formerly  lived  in  the  apartment  house  from  August,  1896,  to 
April,  1900;  that  while  she  was  there  two  or  three  of  the  strands  of 
the  elevattff  rope  broke ;  that  the  rope  gave  out  at  the  top,  where  it 
was  tied  to  the  dumb-waiter;  that  before  it  broke  she  told  Mr,  Linn, 
the  secretary  of  the  Universal  Trust  Company,  of  the  condition  of 
the  rope;  that  a  man  was  sent  to  repair  it,  and  repaired  the  strands 
that  were  broken.  Objections  were  interposed  to  this  testimony 
as  it  came  in,  and  exceptions  duly  taken  in  behalf  of  the  defendant, 
and,  after  it  was  all  in,  counsel  for  defendant  moved  to  strike  it  out, 
which  motion  was  denied,  and  defendant  excepted.  It  thus  appears- 
that  proof  was  received  and  allowed  to  remain  in  the  case  as  to  the 
fwevious  existence  of  defects  in  the  rope,  all  of  which  had  been  reme- 
died after  notice  to  the  defendant's  agent,  and  at  least  several  months 
before  the  accident  of  which  the  plaintiffs  complain;  and  it  is  ear- 
nestly contended  that  the  reception  of  this  evidence  and  the  refitsal 
to  strike  it  out  constitute  reversible  error.  I  think  that  the  admis- 
sion and  retention  of  this  evidence  in  the  case  would  be  fatal  to 
the  judgments  if  it  appeared  that  after  the  break  in  the  rope  which 
Mrs.  White  describes  the  defendant  had  substituted  a  wholly,  new 
rope  for  that  which  broke.  Then  the  former  occurrence  would 
have  had  no  possible  relation  to  the  breaking  of  the  rope  by  which 
the  dumb-waiter  was  allowed  to  fall  and  injure  Mrs.  Vandercar.  We 
should,  in  that  event,  have  the  case  of  an  accident  due  to  the  insuffi- 
ciency of  an  entirely  new  part  of  the  structure.  But  it  seems  to  me 
that  the  fact  that  the  very  same  rope  which  gave  way  and  let  the 
dumb-waiter  fall  on  Mrs.  Vandercar  had  previously  given  way  so  as 
to  require  repair  in  order  to  permit  its  continued  use  by  the  tenants, 
all  of  which  facts  were  known  to  the  agent  of  the  defendant,  might 
properly  be  regarded  by  the  jury  as  a  warning  to  the  owner  of  the 
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apartment  house  that  the  condition  of  the  rope  was  snch  as  to  re- 
quire watchfulness  and  inspection  to  keep  it  safe  for  use«  so  that 
the  failure  to  take  some  precautions  to  insure  its  continued  suffi- 
ciency might  justify  the  imputation  of  negligence.  For  this  reason 
I  am  of  opinion  that  the  evidence  was  adnussible. 

The  proposition  that  Mrs.  Vandercar  was  guilty  of  contributory 
negligence  as  matter  of  law  is  based  upon  the  fact  that  when  the 
elevator  fell  she  was  endeavoring  to  operate  it  from  the  cellar.  This 
seems  sufficiently  answered  by  the  testimony  of  the  defendant's  own 
janitor,  who  was  in  charge  of  the  premises,  by  which  it  exmessly  ap- 
pears that  "the  elevator  was  so  arranged  in  the  cellar  that  people 
delivering  goods  would  come  in  there  and  use  it.  It  was  for  the  use 
of  anybody  coming  into  the  cellar  and  wanting  to  send  stuff  up." 
The  jury  were  certainly  warranted  in  refusing  to  impute  contributory 
negligence  to  a  new  tenant,  such  as  Mrs.  Vandercar  was,  for  making 
use  of  the  dumb-waiter  just  as  strangers  bringing  supplies  to  the 
occupants  of  the  building  were  expected  by  the  owner  to  use  it.  The 
proof  is  adequate  to  support  the  verdict.  There  was  no  substantial 
error  committed  upon  the  trial,  and  I  therefore  advise  an  affirmance. 

Judgtueot  and  order  afflrmed,  with  costs.   Ail  concur. 


/Supreme  Court,  Appellate  DItIbIod,  Second  D^rtment,  Febmarf  tl,  1008.) 

1.  Harhlebb  Error. 

Where  evidence  erroneously  received  was  so  remote  In  Its  application 
to  the  case  that  It  could  hardly  have  Influenced  the  Jury,  and  no  nftfeuce 
was  made  to  It  tn  the  charge,  the  error  was  not  prejudicial. 

Appeal  from  municipal  court  of  New  York. 

Action  by  John  A.  Phoebus  against  David  Webster,  impleaded  with 
others.  Judgment  for  plaintiff,  and  defendant  Webster  appeals.  Af- 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

Charles  N.  Morgan  (George  £.  Morgan,  on  the  brief),  for  appel- 
lant. 

Paul  Armitage,  for  respondent 

PER  CURIAM.  The  main  purpwse  of  this  suit  is  to  enforce  the 
liability  of  the  defendant  David  Webster  as  a  general  partner  in  the 
firm  of  Seymour,  Johnson  &  Co.  The  evidence  offered  for  that 
purpose  was  to  a  great  extent  substantially  the  same  as  that  which 
was  deemed  by  this  court  sufficient  in  the  case  of  Chambers  v. 
Webster,  69  App.  Div.  546,  75  N.  Y.  Supp.  31.  The  appellant  argues 
that  there  is  additional  proof  in  this  record,  which  should  change  our 
conclusion;  but  it  seems  to  us  to  amount  to  nothing  more  than  an 
amplification  of  the  testimony  in  the  former  case,  not  calling  for 
any  different  result.  Certainly,  we  cannot  condemn  the  verdict  as 
being  against  the  weight  of  evidence,  or  without  sufficient  evidence 


PHOBIBUS  T.  WEBSTER  et  aL 


Digilized  by 


Google 


Sup.  Ct)  HAXT  T.  KALOWT.  293 

to  su(^rt  it.  If  any  error  was  committed  in  receiving  testim(Miy 
tending  to  show  that  Am  men  &  Goslin  participated  in  the  firm 
profits,  we  do  not  see  how  it  could  have  had  any  harmful  effect 
upon  the  appellant.  No  reference  was  made  to  this  testimony  in  the 
charge,  and  its  application  to  the  issues  was  so  remote  in  any  view 
that  we  think  it  extremely  imfH-obable  that  it  had  any  influence  upon 
the  jury.    The  judgment  should  be  affirmed. 

Jodgmoit  vt  mnnlotpal  court  affirmed,  with  costii 


HABT  T.  MALONBT, 
(Sn^KmA  Oonrt,  Ain>ellate  DMslon,  Second  Dopartment   February  11,  1906.) 

L  AonoH  roR  Sebttcbs— Bvidshoe  or  EmpiiOThbkt. 

Testimony  of  tdalntlff.  In  an  ac6<m  to  recover  for  serricea  in  pnrchaBlng 
an  electric  light  plant  that  he  went  to  defendant  and  told  him  he  came 
pnmuuit  to  a  t^egram  from  a  third  person;  that  he  told  defendant  be 
had  obtained  papers  relattve  to  the  plant,  and  showed  them  to  him; 
ttiat  defendant  examined  them,  and  expressed  his  sstlsfactlon  with  the 
abowlng,  and  said  he  wanted  plaintiff  to  represent  him  In  the  matter, 
and,  If  the  idant  was  purchased,  wanted  It  taken  In  plalntUTs  name, 
and  that  he  would  take  care  of  plaintiff  In  the  matter,-^  sufficient  to 
show  an  employment  by  defendant,  and  an  agreement  to  pay  the  rea* 
aonatde  value  of  the  serricea. 

Hbrschbefg^  dlssentiiv. 

Appeal  from  trial  term.  Queens  county. 

Action  by  Alexander  R.  Hart  against  Martin  Maloney.  From 
a  judgment  on  dismissal  of  the  complaint  at  the  close  of  the  evidence 
on  both  sides,  plaintiff  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT.  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Meyer  Auerbach  (Abram  I.  Elkus  and  James  N.  Rosenberg,  on 
the  brief),  for  appellant. 
William  J.  Fanning,  for  respondent. 

WILLARD  BARTLETT,  J,  This  action  was  brought  to  re- 
cover compensation  for  services  alleged'  to  have  been  rendered  by 
the  plaintiff  upon  the  employment  of  the  defendant  in  bringing  about 
a  sale  to  the  defendant  of  the  property  of  the  Jamaica  Electric  Light 
Company.  The  complaint  alleged  the  employment  of  the  plaintiff 
by  the  defendant,  an  agreement  on  the  part  of  the  defendant  to  pay 
the  plaintiff  for  the  services  which  he  should  render,  and  the  rendi- 
tion of  such  services.  It  further  alleged  that  it  was  agreed  between 
the  parties  that,  in  case  purchase  by  the  defendant  of  said  property 
could  be  consummated,  the  plaintiff  was  to  receive  from  the  ddfend- 
ant  for  his  services  stock  of  the  actual  value  of  $20,000  in  the  cor- 
poration owning  the  business  and  franchises  of  the  Jamaica  Electric 
C(Mttpany,  the  said  stock  to  have  an  earning  capacity  of  5 
per  centum  per  annum;  that  subseijuently  the  defendant,  through 
plaintiffs  influence,  "purchased  the  said  Jamaica  Electric  Light  Com- 
pany" for  $335)000,  but  for  convenience  took  title  in  the  name  of  the 
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defendant's  private  secretary;  and  that  defendant,  though  often  re- 
quested so  to  do,  (ailed  to  turn  over  to  the  plaintiff  the-  $20^000  in 
stock  as  agreed  upon.  There  was  also  an  allegation  that  plaintiff's 
services  were  reasonably  worth  $20,000,  and  that  he  had  received 
no  conipensation  whatever.  The  answu*  was  substantially  a  general 
<ienial.  At  the  close  of  the  evidence  on  both  sides  the  learned  trial 
judge  dismissed  the  complaint  on  the  ground  that  there  was  no  ques- 
tion to  submit  to  the  jury,  stating  that  there  was  no  evidence  that 
the  defendant  ever  employed  the  pkintifF,  but  that  if  he  was  employed 
by  anybody  it  was  by  a  Mr.  Charles  A.  Porter,  of  Philadelphia, 
through  whom  most  of  the  transactions  were  conducted. 

A  careful  examination  of  the  testimony  as  it  appears  in  the  printed 
.record  indicates  that  in  this  ruling  the  learned  trial  judge  must  in- 
advertently have  overlooked  some  of  the  testimony  which  had  been 
given.  In  that  of  Mr.  Hart,  the  {^ntiff,  the  witness  gives  an  ac- 
count of  an  interview  with  Mr.  Maloney,  the  defendant,  in  which 
the  plaintiff  told  the  defendant  that  he  came  to  see  him  in  pursu- 
ance of  a  telegram  from  Mr.  Porter,  which  he  produced,  and  showed 
him  as  his  introduction.   The  witness  then  goes  on  as  follows: 

"I  told  him  I  had  seen  Mr.  Williamson  In  relation  to  the  purcliase  of  the 
plant  at  Jnmiilcn,  that  I  had  obtained  from  him  the  Information  that  was 
necessary  to  form  an  opinion  as  to  Its  value,  and  handed  him  a  paper  con- 
taining a  list  of  the  franchises  of  this  company;  also  a  list  of  Its  contracts. 
Its  CTpenses.  and  Its  Income,  showing  that  the  company  was  earning—  Mr. 
Maloney  examined  the  paper,  and  expressed  his  satlsfitctlon  with  the  showing, 
and  he  then  made  the  proposition  to  me  that  I  should  stand  for  him  In  the 
matter;  that  he  did  not  wish  to  be  known  in  the  transactloD;  that  If  the 
plant  was  pnrcbased  be  desired  to  purchase  It  In  my  name  for  him,  and  Hiat 
1w  would  take  care  of  me  In  the  matter.  I  left  the  paper  witb  talm." 

This  suffices,  we  think,  to  make  out  a  prima  facie  case  of  the  em- 
ployment of  the  plaintiff  by  the  defendant  as  alleged  in  the  complaint. 

So  far  as  a  promise  to  pay  for  the  plaintiff's  services  is  concerned, 
it  is  trae  that  the  testimony  of  the  plaintiff  himself  negatives  the 
making  of  any  express  agreement  on  this  subject.  A  promise,  how- 
ever, appears  clearly  to  be  implied  by  this  statemrat  from  the  testi- 
mony of  the  plaintiff: 

"He  [the  defen.dant1  never  said  to  me  that  he  would  pay  me  for  my 
mrviees  In  buying  this  property.   Not  In  that  language.  He  did  say  so  ia 

substance.   He  said  he  would  take  care  of  me." 

In  another  part  of  his  testimony  the  plaintiff  also  made  this  state- 
ment : 

"Mr.  Maloney  never  at  any  time  told  me  that  he  would  give  me  fGO.OOO 
additional  stock  to  l>e  Issued  If  this  purchase  was  copcluded.  He  never 
gave  me  to  understand  that  In  conversation  or  In  writing  or  In  any  way; 
he  simply  said  I  would  be  taken  care  of." 

This  would  seem  to  be  ample  proof  to  sustain  a  finding  of  an  agrees 
ment  to  pay  the  plaintiff  the  reasonable  value  of  his  services,  and  the 
complaint  is  so  drawn  as  to  sustain  a  recovery  on  that  theory.  At 
the  close  of  the  case  the  plaintiff's  counsel  expressly  asked  to  go  to 
the  jury  on  a  quantum  meruit.  That  the  defendant  admitted  an  ob- 
ligation on  his  part  to  pay  the  plaintiff  for  what  he  did  in  his  be- 
half also  appears  from  the  testimony  of  William  h.  Wood,  cashier 
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of  the  Bank  of  Jamaica,  who  gave  evidence  in  regard  to  an  inter- 
view at  whidi  the  compensation  which  Mr.  Hart  was  to  receive  for 
his  services  was  discussed  between  Mr.  Maloney  and  others.  "The 
substance  of  the  conversation,"  said  the  witness,  "was  that  they  were 
to  capitalize  the  company  in  some  way,  and  Mr.  Hart  was  to  get 
$20,000  of  the  stock.  Mr.  Maloney  said  this."  These  extracts  from 
the  record  suffice,  we  think,  to  show  that  the  learned  trial  judge 
erred  in  withdrawing  the  case  from  the  consideration  of  the  jury. 
The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted. 

Jndsment  reTcraed.  and  new  tital  granted,  costs  to  abide  tbe  event  AU 
caacn^  accept  HIBSCHBEBO,  J.,  who  diBsenti, 


(Btipreme  Oovt  Aitpdlate  Division,  First  D^rtnent.  Febxnary  6,  1008.) 

L  NeOIJOSMCIE— MaktKK  and  SKtiVANT — Pl.ACR  TO  Wonx. 

Wben  a  IwiKBborenian  emptoyed  "by  <i  ateamstilp  company  In  loading 
a  ateunor  was  ordered  by  tbe  towm&n  to  go  onto  a  barge  not  belonging 
to  socb  company,  and  assist  In  bauHng  It  alongsldev  wbere  Its  load  could 

be  transferred  to  the  steamer,  and  in  obeying  Kuch  order  tlie  man  stepped 
OD  a  grate  corerlng  a  bole  In  the  deck  of  tbe  barge,  when  the  grate 
slipped.  Injuring  htm  so  that  be  died,  such  steamship  company  was  not 
negUgCTt  l>ecanse  of  the  condition  of  the  deck  of  Buch  barge,  or  In  not 
uspectlng  Much  deck  before  sending  such  man  onto  the  barge. 

IL  Bake— VoLUNTKBR  on  Vessel — Duty  of  Owner. 

Where  the  owner  of  n  haiye,  containing  a  load  to  be  transferred  to  a 
ateamo',  furntstaed  a  snffldent  number  of  men  to  pot  tbe  barge  In  i^ace, 
he  owed  no  duty  to  an  anvtoy6  vH  tbe  steamship  company  who  was  or- 
dered by  his  briBS  to  so  onto  the  barge  and  assist  in  hauling  It  into 
position,  and  who  In  doing  so  stepped  on  a  grate  covering  a  hole  In  the 
deck,  and  by  reason  of  the  grate  slipping  was  Injured  so  fliat  be  died, 
and  such  owner  was  not  liable  for  damages  for  snob  Injury, 

LanghUn  and  O'Brien,  JJ.,  diSBCnt  In  part 

Appeal  from  trial  term,  New  York  county. 

Action  by  Marie  Huebner,  as  administratrix  of  the  estate  of  Otto 
Huebner,  deceased,  against  George  L.  Hammond  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals.  AfHrmed. 

This  Is  a  statutory  action,  based  upcm  the  statute  of  New  Jersey,  which  is 
similar  to  that  tn  this  state,  to  recover  for  the  deatii  of  Otto  Huebner,  alleged 
to  have  been  caused  by  the  npfcligence  of  the  defendants.  The  decedent 
was  in  the  employ  of  the  respondent  company  as  a  longshoreman,  and  had 
worked  in  that  capacity  for  aeverai  years.  On  the  morning  of  the  8th  of 
May,  1902,  the  Patricia,  a  stenmship  o^vncd  by  the  respondent  company, 
was  lying  at  the  south  side  of  Pier  No.  1,  the  northernmost  of  three  piers 
on  the  Hndson  river,  in  Hotroken.  The  decedent  and  eight  or  nine  other 
longshoremen  had  been  engaged  In  transferring  a  cargo  of  lead  from  a  lighter 
or  barge  to  the  Patricia.  The  Excelsior,  a  lighter  owned  by  the  respondent 
Hammond,  was  lying  In  the  same  slip  or  basin  along  tbe  north  side  of 
Pier  No.  2,  loaded  with  a  carfco  of  rosin  to  be  transferred  to  and  shipped  by 
ttae  Patrii^a.  She  was  awaiting  the  unloading  of  the  cargo  of  lead,  and 
her  cargo  was  to  be  unloaded  into  the  Patricia  at  the  place  occupied  by 
tbe  lead  lighter.  Tbe  Excelsior  was  square  at  both  ends,  and  had  no  pro- 
pelling power.  The  rosin  was  in  barrels  which  lay  in  tiers  upon  the  deck, 
corning  the  entire  deck,  except  a  space  of  about  eight  feet  at  either  end. 
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The  crew  of  the  Excelsior  consisted  of  only  two  men,  m  master  or  captain 
and  an  assistant  or  matfc  Am  tbe  hrngsboremen  flnlshed  unloading  tbe  lead, 
the  boss  stevedore,  also  In  tbe  anpl<^  of  tbe  respondwt  oompany,  <Hd»^ 

the  captain  of  the  Excelsior  "to  come  alongside  next"  and  ordered  the 
decedent  and  other  longshoremen  to  remain  on  tbe  lead  lights,  which 
was  being  pulled  away  by  lines  attached  to  Pier  2,  and  go  aboard  the  Excel- 
sior lot  the  purpose  at  aiding  the  captain  and  mate  In  pulling  her  alongside 
the  Patricia  and  of  then  unloading  the  cargo.  There  was  some  conflict  in  the 
evidence  as  to  the  manner  in  which  the  Excelsior  was  being  pulled  over  to 
ttie  Patricia,  but  there  was  evidence  tendhig-  to  show  and  justifying  the 
Inference  that  one  line  had  bem  thrown  from  the  bow  and  another  fron 
the  stem  of  the  Excelsior  and  made  fast  to  the  Patrlda;  that  the  captain 
was  at  one  end,  and  tbe  mate  at  the  other,  pulling  on  these  lines;  that  the 
boss  stevedore  then  called  to  tbe  captain  of  the  Patrlda  to  pull  up  to  tbe  lead 
lighter,  and  take  the  stevedores  aboard,  which  he  did;  that  the  stevedore*  came, 
aboard  the  Excelsior  at  or  near  the  stem  or  bow;  that  some  of  them  pro- 
ceeded to  assist  In  pulling  In  the  bowline,  and  others,  among  whom  was  the 
decedent  passed  to  the  middle  of  the  Efxcelslor;  that  the  boss  stevedore  then 
further  ordered  the  longshoremen  to  give  the  captain  and  mate  a  hand  in 
turinging  flie  Excelsior  alongside,  and  the  decedent  and  others  started  for  tbe 
stem,  evidently  Intending  to  comply  with  tbe  ordw.  Am  tb»  decedent  stei^ed 
down  from  tbe  barrels  to  the  clear  part  of  the  deck  he  stepped  upon  a 
grating  covering  a  manhole  in  the  deck  for  ventilating  pnrpoeeb,  which  was 
about  tbe  size  of  an  ordinary  coal  bole  In  a  sidewalk.  The  grating  tilted 
up  edgewise,  letting  one  foot  through,  and,  the  ofli»  foot  passing  down  the 
other  side,  the  decedent  landed  astride  the  uptmned  edge  of  the  grating, 
indicting  injuries  which  caused  his  death.  There  was  a  tight  cover  for  use 
over  the  grating  at  times  whra  It  was  not  necessary  to  have  It  vpea  for 
ventilating  purposes,  bat  tt  was  oft  at  tbe  time  In  qneetion.  Tlito  was  an 
inm  grating,  the  tiilckness  of  which  does  not  appear.  It  rested  on  an  iron 
flange  three-quarters  of  an  Incb  below  the  surface  of  tbe  detik,  and  about 
half  an  inch  wide,  nie  undisputed  evidence  showed  that  0ie  grating  was 
In  place  at  the  time  the  decedent  stepped  upon  It  so  that  It  appoired  all 
light  but  It  was  smaller  than  the  frame  In  which  it  set  The  only  direct 
evidence  as  to  tbe  condition  of  the  grating  when  In  place  was  the  testimony 
ot  one  witness,  who  flrst  testlfled  that  there  was  a  iday  of  about  a  quarter 
of  an  Inch  all  around  it  when  placed  In  the  center,  but  be  mbsequently  testl- 
fled that  the  entire  play  was  only  a  quarter  of  an  inch.  Tbe  grating  was 
not  fastened  in  any  manner,  and  the  undisputed  evidence  Is  that  although  in 
place  It  did  slide  and  tip  up  when  the  decedent  stepped  np<m  it  The  testi- 
mony of  tbe  captain  and  mate  Indicated  that  tbey  could  have  Imnigbt 
the  Bgbter  alongside  tbe  steamship  without  any  assistance  from  the  long- 
shoremen; but  It  appears  that  they  were  making  slow  progress,  and  It  would 
have  taken  them  much  longer  to  do  so  tmasslsted.  It  also  appears  that 
tbey  were  further  aided  by  having  their  stem  line,  which  was  fast  to  Pier  2, 
thrown  off  by  an  employ^  of  the  respondent  company  by  direction  of  the  boss 
stevedore.  It  was  also  shown  that  it  was  the  general  custom  In  such  cases 
for  tbe  longshoremen  to  assist  In  this  manner  In  bringing  tbe  lighters  along- 
side. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHUN,  JJ, 

Perry  D.  Trafford,  for  appellant. 

Frank  C.  Avery,  for  respondent  Hammond. 

Fred.  E.  Fishel,  for  respondent  Hamburg-American  Packet  Ca 

LAUGHLIN,  J.  It  could  not  be  said  as  matter  of  law  that  the 
decedent  was  guilty  of  contributory  negligence.  That  was  a  question 
for  the  jury,  and  should  have  been  submitted  to  the  jury  if  there  was 
evidence  tending  to  show  negligence  on  the  part  of  either  of  tbe  de- 
fendants. 
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The  first  question  to  be  ccHisidered  is  whether  the  decedent's  em- 
ployer owed  him  any  duty  the  failure  to  perform  which  caused  or 
contributed  to  his  death.  The  appellant  contends  that  the  respond- 
ent company  is  liable  under  the  rule  requiring  the  master  to  exer- 
cise reasonable  care  in  providing  for  his  servants  a  safe  place  in  which 
to  perform  their  duties,  and,  manifestly,  this  is  the  only  ground 


for  if  the  boss  stevedore  was  negligent  in  giving  the  order  the  master 
would  not  be  liable.  Keenan  v.  Railroad  Co.,  145  N.  Y.  190,  39  N. 
£.  711,  45  Am.  St  Rep.  604.  We  are  of  opinion,  however,  that  the 
facts  do  not  bring  the  case  within  that  rule.  It  was  a  temporary 
place  of  employment  at  most,  and  it  was  not  furnished  by  the  em- 
ployer. The  lighter  was  neither  owned  nor  controlled  by  the  em- 
ployer. The  decedent  was  as  well  aware  as  his  master  that  no  in- 
spection had  been  made  by  the  latter  of  the  condition  of  the  deck 
of  the  lighter  before  the  decedent  and  other  longshoremen  were  di- 
rected to  go  aboard.  It  would  be  an  unreasonable  extension  of  the 
rule  to  hold  the  master  liable  for  a  failure  to  inspect  the  deck  of  the 
lighter  before  allowing  his  employes  to  go  aboard  for  the  purpose 
of  performing  temporary  duty  thereon.  The  facts,  we  think,  bring 
the  case  withm  the  doctrine  of  risks  assumed  by  employes.  Moy  v. 
Steamslup  Co.  (Super.  Ct.)  33  N.  Y.  Supp.  563 ;  Dixon  v.  Telegraph 
Co.  (C.  C.)  68  Fed.  630,  the  doctrine  of  which  was  approved  by  Mc- 
Guire  v.  Telephone  Co.,  167  N.  Y.  208,  60  N.  E.  433,  52  L.  R.  A. 
437;  Hart  v.  Naumburg,  123  N.  Y.  641,  25  N.  E.  385. 

The  question  of  whether  the  respondent  Hammond  owed  a  duty 
to  the  decedent  and  was  guilty  of  actionable  negligence  is  not  free 
from  doubt.  I  am  of  opinion,  however,  that  the  decedent  was  right- 
fully upon  the  lighter  in  the  performance  of  a  duty  which  he  owed 
to  his  employer.  In  view  of  the  custom  and  of  the  act  of  the  cap- 
tain in  taking  the  decedent  aboard,  he  was  there  by  the  consent  or 
implied  invitation  of  the  owner  of  the  lighter  from  which  arose  the 
duty  of  reasonable  care,  to  see  that  he  sustained  no  injury  from  a 
negligent  condition  or  concealed  trap  in  the  deck  of  the  vessel. 
Stastney  v.  Railroad  Co.  (Super.  N.  Y.)  18  N.  Y.  Supp.  800;  Shear. 
&  R.  Neg.  (5th  Zd.)  §  183 ;  Thompson,  Comm.  Neg.  §  985 ;  Wright 
V.  Railway  Co.,  i  Q.  B.  Div.  252;  Railway  Co.  v.  Bolton,  43  Ohio 
St.  224,  I  N.  E.  333.  54  Am.  Rep.  803.  Although  the  decedent 
was  aiding  in  the  performance  of  a  duty  which  devolved  on  the  owner 
of  the  lighter,  he  was  not  a  mere  volunteer  for  the  benefit  of  the 
lighter  owner  only,  for  his  primary  object  was  to  expedite  his  em- 
ployer's business.  The  owner  of  the  lighter  owed  a  duty  to  his  em- 
ployes, and  to  those  coming  on  board  the  lighter  on  business  by  his 
invitation  or  consent,  express  or  implied,  to  use  reasonable  care  to 
maintain  this  grating  in  a  safe  condition  or  to  warn  them  of  the 
danger.  Newell  v.  Bartlett,  114  N.  Y.  399,  21  N.  E.  990;  Fogarty 
V.  Bogart,  43  App.  Div.  430,  60  N.  Y.  Supp.  81 ;  Delaney  v.  Railroad 
Co.,  78  Hun,  393,  29  N.  Y.  Supp.  226;  Griffin  v.  Manice,  160  N.  Y, 
188,  59  N.  E.  925,  52  L.  R.  A.  922 ;  Dunn  v.  Durant,  9  Daly,  389 ; 
Coughtry  v.  Mills  Co.,  56  N.  Y.  124,  15  Am.  Rep.  387.  The  evi- 
dence, being  undisputed  that  it  was  in  place,  and  that  it  tipped  up 
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when  stepped  upon,  would  justify  a  finding  that  this  duty  was  not 
performed,  and  that  it  constituted  a  trap  dangerous  to  those  passing 
over  the  deck.  Patterson  v.  Hochster,  38  App.  Div.  398,  56  N.  Y. 
Supp.  467;  Cheevers  v.  Steamship  Co.,  26  Misc.  Rep.  193,  55  N.  Y. 
Supp.  445;  Dunn  v.  Durant,  9  Daly,  389;  Lentino  v.  Iron  C3re  Co., 


App.  biv.  246,  55  N.  Y.  Supp.  266.  The  relation  of  master  and 
servant  did  not  exist  between  the  decedent  and  the  owner  of  the 

lighter,  and  the  former  did  not  assume  the  risk  of  injuries  from  the 
negligence  of  the  employ^  of  the  latter.  Shear.  &  R.  Neg.,  supra; 
Thompson,  Comm.  Neg.  §  985;  Wright  v.  Railway  Co.,  supra; 
Murray  v.  Dwight,  161  N.  Y.  301,  55  N.  E.  901,  48  L.  R.  A.  673; 
Railway  Co.  v.  Bolton,  supra.  Moreover,  it  would  seem  that  the 
negligence  was  not  the  negligence  of  Hammond's  employes,  but  that 
of  himself  in  filing  to  exercise  reasonable  care  in  the  construction  or 
inspection  and  repair  of  this  manhole  and  the  grating.  The  decedent 
was  not  informed  of  the  defective  condition  of  the  grating,  and  the 
same  was  not  open  and  obvious;  therefore  Hammond  would  not  be 
relieved  of  liability,  even  if  the  decedent  were  to  be  regarded  as  con- 
structively in  his  employ. 

I  am  of  opinion,  therefore,  that  the  judgment  should  be  aflfirmed 
as  to  the  Hamburg-American  Packet  Company,  with  costs,  but  re- 
versed, and  a  new  trial  granted,  as  to  the  respondent  Hammond, 
with  costs  to  appellant  to  abide  the  event. 

O'BRIEN,  J.,  concurs. 

Mclaughlin,  J.  (dissenting).  I  concur  with  Mr.  Justice 
LAUGHLIN  in  so  far  as  he  holds  that  the  judgment  dismissing 
the  complaint  against  the  steamship  company  should  be  afHrmed, 
but  I  dissent  from  his  conclusion  that  the  judgment  should  be  re- 
versed and  a  new  trial  ordered  as  to  the  defendant  Hammond.  The 
facts,  so  far  as  they  are  material  to  him,  are  as  follows:  He  was 
the  owner  of  the  lighter  Excelsior,  on  which  was  a  cargo  of  rosin, 
which  was  to  be  delivered  alongside  of  a  ship  belonging  to  the  de- 
fendant steamship  company.  The  lighter  had  a  crew  consisting  of 
two  men,  employes  of  Hammond,  whose  duty  it  was  to  bring  the 
lighter  alongside  of  the  ship  and  make  it  fast.  On  the  8th  of  May, 
1900,  these  employes  were  in  the  performance  of  that  duty,  and  tlie 
uncontradicted  evidence  is  to  the  effect  that  they  were  able  to  per- 
form it  without  any  assistance,  and  that  they  made  no  request  for 
assistance  from  any  one.  Notwithstanding  this  fact,  the  intestate  and 
other  employes  of  the  steamship  company  were  directed  by  their 
foreman  to  go  aboard  the  lighter,  and  assist  in  placing  her  along- 
side the  ship.  This  was  no  part  of  their  duty,  which  consisted  in 
"slinging  tlie  barrels"  of  rosin  from  the  ligliter,  after  it  had  been  made 
fast,  onto  the  ship.  In  pursuance  of  this  direction  the  intestate  jump- 
ed onto  the  barrels  of  rosin  which  were  piled  on  the  deck  of  the 
lighter,  and  then  jumped  from  there  to  the  deck,  and,  as  he  did  so, 
he  stepped  upon  an  iron  grating  covering  a  manhole  in  the  deck, 
which  turned,  and  he  came  astride  of  it,  and  was  so  injured  that 
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be  died  shortly  thereafter.  There  was  no  dispute  between  the  par- 
ties as  to  the  construction  or  condition  of  the  manhole.  It  was  a 
round  opening  in  the  deck,  used  for  ventilating  purposes,  into  which 
was  set  an  iron  rim  about  i6  inches  in  diameter,  having  an  iron 
flange  or  edgfi  upon  its  lower  part,  of  something  like  one-half  an  inch 
in  width.  In  the  rim  was  set  an  iron  grating,  which  rested  on  the 
flange.  It  did  not  fit  tightly.  There  was  a  play  of  about  one-eighth 
of  an  incli  all  around  between  the  outside  edge  of  the  grating  and 
the  inside  edge  of  the  flange.  The  grating  was  not  fastened  in  any 
way  to  the  rim,  but  could  be  lifted  out  as  occasion  required.  There 
was  also  provided  an  outer  iron  cover,  which  was  not  in  place  when 
the  accident  occurred,  but  just  when  or  by  whom  it  was  removed  did 
not  a{»>ear.  There  was  no  evidence  to  the  effect  that  ehher  the 
manhole,  rim,  grating,  or  cover  were  faulty  in  construction  or  that 
they  were  different  from  those  used  for  a  like  purpose  on  similar 
boats.  NcM*  was  there  any  evidence  that  at  the  time  the  accident 
occurred  any  part  of  them  was  broken  or  out  of  repair,  or  prior  to  j 
the  time  the  intestate  was  injured  that  anything  had  occurred  to  | 
indicate  that  an  accident  similar  to  the  one  which  befell  the  intes-  I 
tate  could  possibly  happen.  j 

This  being  the  situation  at  the  dose  of  plaintiff's  case,  I  am  uu-  | 
able  to  see  how  the  trial  court  could  do  otherwise  than  dismiss  the  i 
complaint  as  to  the  defendant  Hammond. 

First.  The  defendant  Hammond  ow^  the  intestate  no  duty.  He 
was  not  in  the  employ  of  Hammond,  but  of  the  steamship  company,  I 
and  when  be  went  aboard  the  lighter  he  did  so^  not  at  the  request  I 
of  Hammond,  but  solely  at  the  suggestion  or  by  the  direction  of  his  I 
employer.    He  was  on  the  lighter,  at  most,  by  the  implied  suffer- 
ance or  license  of  Hammond,  and  not  by  his  invitation,  either  express 
or  implied.   The  lighter,  as  already  said,  was  manned  with  sufR-  ' 
dent  men  to  place  her  alongside,  preparatory  to  the  rosin  being  taken 
from  her  and  put  on  the  ship.    No  assistance  was  necessary  for  that  | 
purpose,  nor  was  any  requested.   Nor  do  I  think  there  was  any  evi-  | 
dence  to  go  to  the  jury  that  it  was  customary,  under  such  circum-  | 
stances,  for  the  employes  of  the  steamship  company  to  go  on  board  ! 
the  lighters  when  they  were  being  brought  alongside.   The  defend-  ■ 
ant  Hammond,  therefore,  was  under  no  obligation  whatever  to  pro-  ; 
tect  one  against  injury  who  might  voluntarily  go  upon,  the  boat  out 
of  curiosity,  or  to  mrther  his  own  or  his  master  s  business,    I^armore  j 
v.  Iron  Co.,  loi  N.  Y.  391,  4  N.  E.  752,  54  Am.  Rep.  718;  Sterger 
v.  Van  Sicklen,  132  N.  Y.  499,  30  N.  E.  987,  16  L.  R.  A.  640,  28 
Am.  St.  Rep.  594.  | 

Second.  But  if  it  be  held  that  Hammond  owed  the  plaintiff's  in-  j 
testate  a  duty  to  provide  him  a  reasonably  safe  place  to  do  his  work,  j 
when  directed  to  go  onto  the  lighter  by  the  steamship  company, 
even  then  it  seems  to  me  the  plaintiff  failed  to  establish  a  cause  of 
action.    To  establish  liability  on  the  part  of  Hammond,  the  plaintiff  j 
was  bound  to  prove  that  the  manhole,  rim,  grating,  or  cover  was,  in  i 
the  first  instance,  improperly  constructed,  or  else  had  become  de- 
fective and  out  of  repair,  and  that  the  defendant  had  notice  of  such  ! 
defects,  or  by  the  exerdse  of  reasonable  care  could  have  discovered  1 
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them.  This  proposition  is  elementary,  and  the  citation  of  authori- 
ties is  unnecessai^.  Here  there  was  absolutely  no  aridettoe  which 
would  have  justified  a  finding  that  there  was  any  act  of  omission 
or  commission  oc  the  part  of  Hammond  in  this  respect.  It  is  true 
the  suggestion  is  made  that  the  grating  did  not  fit  tight^  in  the 
rim,  that  there  was  a  space  of  about  one-ei|^th  of  an  inch  aU  around* 
it,  and  that  this  may  have  been  the  cause  of  its  tipping;  but  it 
seems  clear  this  could  not  have  been  the  cause  if  the  grating  was 
in  place  when  the  intestate  jumped,  and  the  flange  was  one-t^lf  an 
inch  wide.  Nor  is  it  a^^rent  how  the  outer  covering  could  have 
had  any  effect  upon  its  tipping,  and,  if  it  could,  I  do  not  see  how 
that  could  be  hdd  as  a  negligent  act  so  far  as  Hammond  is  coa- 
cemed,  because  it  appears  that  only  a  short  time  before  the  accident 
occurred  this  covering  was  in  place^  and  when  it  was  removed,  or 
by  whom,  does  not  appear.  The  truth  is,  no  one  knows,  so  far  as  this 
record  shows,  just  how  the  accident  occurred,  or  what  was  the  cause 
of  it ;  and  to  have  sent  the  case  to  the  jury  in  the  condition  in  which 
the  evidence  was  at  the  close  of  the  trial  would  have  been  simply 
to  permit  them  to  guess  and  speculate  upon  that  subject,  and  pos- 
sibly to  infer  from  the  fact  that  an  accident  had  occurred  that  it 
was  due  to  some  omission  of  duty  on  the  part  of  Hammond.  This 
would  have  been  insufficient  to  have  sustained  a  verdict. 

For  these  reasons  I  think  the  judgment  should  also  be  affirmed 
as  to  the  defendant  Hammond. 

VAN  BRUNT,  P.  J.,  and  PATTERSON.  J.,  concur. 


(TS  App.  DIv.  432.) 

PEOPLE  ex  rd.  RBOAN  v.  TOBK  et  aL.  Police  Oom'rs. 

(Supreme  Ooort,  Appellate  Dlvlston,  E1r>t  DcfpsTtment  Januarr  28,  1008.) 

I.  Certiorari— PoLioE  CJohhibbiobbrs— Bbtibw  of  PROCBBDinas— Rbtubn— 

SUBSE^DBNT  RBTURN. 

Code  Qy.  Proc.  |  218C,  relative  to  certiorari  to  review  proceedings  of 
Inferior  trlbanala,  enacts  tliat,  If  a  return  to  defective,  tbe  court  may 
direct  a  further  return;  and  eection  2136  provides  that  c»tlorarl  may 
Issue  to,  and  a  return  may  be  made  by,  an  officer  whose  term  of  office 
bas  aq^iKi.  Greater  New  York  Charter,  §  1546,  requires  that  In  every 
department  or  board  thore  shall  be  kept  a  record  of  all  Its  transactloiis. 
Section  1648  requires  that,  In  every  case  of  removal  of  an  employe  of  the 
dty,  tbe  grounds  therefor  shall  be  entered  on  the  records,  and  a  state- 
ment showing  the  reasons  filed.  Section  300  provides  that  the  police 
board  shall  make  rales  toe  the  regulatlmi  of  the  departm«it,  and  that 
no  member  of  the  force  shall  be  removed  without  written  charges, 
heard  and  Investigated.  Rule  28,  par.  "m,"  provides  that  testimony 
shall  be  taken  on  oath,  and  reduced  to  writing.  Greater  New  York 
Charter,  S  298,  provides  that  a  certlQed  copy  of  the  minutes  or  of  any 
order  or  resolution  of  tbe  police  board  shall  be  competent  evidence. 
On  certiorari  to  review  the  action  of  the  board  of  police  commissioners 
In  removing  relator  from  his  position  of  patrolman,  the  return  showed 
that  at  the  close  of  the  evjdence  the  commls^oners  made  an  official 
record  in  vrriting,  as  required,  reciting  that  the  removal  was  made  on 
the  evidence,  and  tbe  return  did  not  show  that  the  record  of  the  relator 
was  considered.  HeU,  that  as  a  consideration  of  rotor's  record  on  the 
question  of  bis  guilt  would  hare  rendered  tbe  remoral  proceedings  iSTaUd, 
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and  u  such  eauldenitlon  was  not  shown  by  the  record  of  the  commls- 
skmen  msde  pnrsuaDt  to  law,  tt  conld  not  be  Bbown  by  an  amended 
retnm  made  by  three  of  tbon  a  year  and  a  baU  later,  and  wben  ttadr 
term  of  office  bad  expired. 

Appeal  from  special  term,  New  York  county. 

Certiorari  by  the  people,  on  the  relation  of  James  Regan,  against 
Bernard  J.  York  and  others,  p<^ice  commissionen  of  the  dty  of 
New  York,  to  review  their  action  in  removinp^  relator  from  the  po- 
sition of  patrolman.   From  a  judgment  dismissing  the  writ,  relator 

appeals.  AfKnned. 

Hearing  on  a  writ  of  certiorari  to  review  the  action  of  the  police  commls- 
slonera  In  remoTlng  the  relator  from  the  position  of  patrolman,  and  tbe  re- 
turn thoTeto.  Tbe  relator  was  appointed  patrolman  on  probation  on  the  2d 
day  of  April,  1889,  and  the  appointment  was  made  permanent  on  the  4tb 
day  of  May,  1889.  On  the  19th  day  of  S^tember  of  the  same  year  cbai^B 
n^inst  tbe  relator  were  preferred  by  an  inspector,  and  approved  and  filed 
on  the  22d  of  the  same  month.  He  was  charged  with  conduct  unbecoming 
an  officer,  and  the  apeclflcatioD  of  the  charges  shows  an  illegal  arrest  and  an 
unwarranted  assault  upon  the  prisoner  on  the  Ist  day  of  June,  1899.  The 
charges  and  speclBcations  were  duly  served,  and  tbe  trial  of  the  relator 
thereon  was  begun  on  the  12th  day  of  October,  1899.  The  relator  was  dis- 
missed on  the  2d  day  of  April,  1900,  attsr  the  conclusion  of  the  hearing  on 
said  charges.  Tbe  petition  for  tbe  writ  was  filed  on  tbe  9th  day  ot  April, 
1900.  The  only  error  assigned  In  tbe  petltl<m  la  that  thoe  was  no  legal  or 
4.>ompetent  evidence  adduced  to  prove  the  gnllt  of  the  relator.  The  writ  was 
allowed  on  tbe  16th  day  of  April,  1900,  and  a  return  thereto  was  made  In 
Itebalf  of  the  commissioners  by  tbe  president  of  tbe  board  on  tbe  ]2tb  day  of 
September.  1900.  Annexed  to  the  return  In  obedience  to  the  writ  was  a  copy 
of  the  charges  (Schedule  A);  a  copy  of  the  notice  thereof  (Schedule  B);  a 
copy  of  the  proceedings  upon  the  trial,  Includlug  the  evidence,  and  also  a 
statement  of  the  relator's  record  while  on  the  force  (Schedule  G);  a  copy  of 
the  order  or  record  of  removal  (Schedule  D);  and  a  copy  of  the  roles  of  the 
department  relating  to  the  duties  of  the  members  of  the  force,  and  to  the 
hearing  of  charges  against  them  (Schedule  B).  The  retnm.  after  reciting 
the  proceedings  relating  to  tbe  trial,  contains  tbe  statement  "that  at  tbe 
termination  of  tbe  said  trial  or  bearing,  the  said  charifes  and  spedflcatkma, 
the  proceedings,  and  tbe  relator's  record  was  duly  considered  by  your  re- 
spondents at  a  regular  meeting  of  the  board  of  pcdice  held  on  the  2d  day 
of  April,  1900;  and,  after  due  consideration  thereof,  your  respondents  deter- 
mined, after  the  exercise  of  their  best  Judgment  and  discretion,  that  tbe 
relator  was  guilty  as  charged,  and  they  thereupon  passed  a  resolution  (a  copy 
whereof  Is  hereto  annexed,  and  made  a  part  hereof,  and  marked  'Schedule  D') 
declaring,  ordering,  and  adjudging  that  the  said  charges  were  true,  and  dis- 
missing tbe  relator  fnnn  tbe  police  force  of  the  police  department  of  the  dty 
of  New  Ym^."  Tbe  relator,  without  taking  any  action  to  compd  a  further 
return,  or  bringing  the  proceeding  to  a  bearing,  for  a  year  and  a  half,  sub- 
sequently made  an  application  at  special  term  to  compel  tbe  filing  of  a 
further  return,  setting  forth  "fully  and  clearly"  the  fact  whether  the  relator's 
previous  record  was  or  was  not  considered  in  determining  the  question  of  his 
guilt,  or  merely  In  determining  the  degree  of  punishment.  In  the  mean- 
time the  commissioners  had  all  gone  out  of  office.  The  motion  was  opposed 
by  the  corporation  counsel,  but  tt  was  granted.  Tbree  of  the  ex-commis- 
sionan  filed  what  poiptnted  to  be  an  amended  retom,  stating  that  they  bad 
•considered  the  relator's  record  both  on  the  question  bla  gollt  and  on  the 
question  of  punishment.  Another  purported  return  was  filed  by  the  ex- 
presldent  of  the  board,  who,  for  the  board,  had  filed  the  original  return. 
In  which  be  states  that  the  record  of  the  relator  was  only  considered  in 
determining  tbe  punishment,  and  that  it  was  not  Intended  by  tbe  original 
return  to  certify  that  it  was  considered  on  tbe  question  of  guUt;  that  It  w**- 
ti»  Innriable  custom.  In  cases  of  dismissal  from  the  force,  to  submit- 
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testimony  to  him  after  the  examtoatlon,  as  president  ot  the  board,  for  the 
purpose  of  detmnlnlnir  its  safflclency  to  Justify  and  niBtabi  a  conviction;  and 
that  he  never  permitted  himsdf  to  tw  Influenced  In  sncb  determination 

the  record  of  the  accused. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN.  JJ. 

X^ouis  J.  Grant,  for  appellant. 
Terence  Farley,  for  respondents. 

LAUGHLIN,  J.  The  order  of  removal  recites 'the  proceedings 
on  the  trial,  making  no  reference  to  the  record  of  the  relator;  that 
the  trial  was  before  one  of  the  commissioners,  "and  the  proofs  and 
allegations  in  relation  to  said  charges  have  been  duly  taken  and  re- 
corded as  required  by  law,  and  the  said  rules  knd  regulations,  and 
the  determination  of  said  charges  being  referred  to  the  police  board, 
and  the  same  being  now  before  the  police  board,  *  *  *  the  same 
having  been  referred  to  the  board  for  decision,  upon  due  considera- 
tion the  board  do  adjudge  the  said  patrolman,  James  Regan,  to  be 
guilty  of  the  charge,  and  do  convict  him  thereof;  and  upon  such 
conviction  the  board  do  adjudge  and  determine  that  he,  the  said 
patrolman,  James  Regan,  he  dismissed  from  the  police  force  of  the 
police  department  of  the  city  of  New  York."  The  original  return 
is  in  the  same  form  as  that  in  People  v.  Roosevelt,  i68  N.  Y. 
61  N.  E.  783,  where  it  was  held  that  the  return  was  ambiguous,  but 
when  supplemented  by  the  order  of  removal,  which  was  similar  to 
the  order  in  the  case  at  bar,  it  was  clear  that  the  relator's  record 
was  considered  only  in  determining  the  punishment  to  be  inflicted. 
The  rule  stated  in  former  decisions  (People  v.  Same,  2  App.  Div. 
4p8,  37  N.  Y.  Supp.  1083;  People  v.  French,  119  N.  Y.  505,  23  N. 
E.  1061),  was  there  reiterated,  however, — that  the  record  of  the 
relator  was  incompetent  on  the  question  of  guilt,  but  might  be  con- 
sidered on  the  question  of  punishment.  In  a  proper  case  an  amended 
or  further  return  is  authorized.  Code  Civ.  Proc.  §§  2135,  2136; 
People  V.  Roosevelt,  2  App.  Div.  498,  37  N.  Y.  Supp.  1^3.  But 
in  the  case  at  bar,  if  the  amended  return  were  considered,  not  only 
would  the  commissioners  be  permitted  to  impeach  the  record  of 
their  own  official  proceedings,  but  this  very  long  after  all  official 
responsibility  has  terminated,  and  they  have  gone  out  of  office  and 
become  private  citizens.  Section  1546  of  the  Greater  New  York 
charter  (chapter  378,  Laws  1897)  requires  that  "in  every  depart- 
meiU  or  board  there  shall  be  kept  a  record  of  all  its  transactions"; 
and  section  1543  of  the  charter  requires  that  "in  every  case  of  a 
removal,  the  true  grounds  thereof  shall  be  forthwith  entered  upon 
the  records  of  the  department  or  board.  In  case  of  removal  a  state- 
ment showing  the  reason  therefor  shall  be  filed  in  the  department." 
Section  300  of  the  charter  authorizes  the  police  commissioners  "to 
adopt  rules  and  regulations  for  the  examination,  hearing,  investiga- 
tion and  determination  of  charges  made  or  preferred  against  any 
member  or  members  of  the  said  police  board,  but  no  member  or 
members  of  the  police  force  except  as  otherwise  provided  in  this 
chapter  shall  be  fined,  reprimanded,  removed,  suspended  or  dismissed 
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from  the  police  force  until  written  charges  shall  have  been  made  or 
preferred  against  him  or  them,  nor  until  such  charges  liave  been  ex- 
amined, heard  and  investigated  before  the  police  commissioner  or 
one  of  his  deputies"  upon  notice.  Rule  28,  par.  "m,"  provides  that 
the  testimony  offered  for  or  gainst  the  accused  shall  be  taken  on 
oath,  except  where  he  admits  his  guilt,  and  the  substance  thereof 
shall  be  reduced  to  writing  by  the  stenographer  under  the  direction 
of  the  commissioner  or  commissioners  hearing  the  case.  Section 
298  of  the  charter  provides  that  a  certified  copy  of  the  minutes  or 
of  any  order  or  resolution  of  the  police  board  shall  be  competent  evi- 
dence, the  same  as  the  original. 

It  thus  appears  that  at  the  close  of  the  evidence  the  commissioners 
made  an  official  record  or  order  in  writing,  as  required  by  law,  in 
which  it  is  recited  that  the  removal  was  made  upon  the  evidence,  and 
from  which  it  does  not  appear  that  the  record  of  the  relator  was 
considered.  It  is  now  sought  to  impeach  this  record  by  the  amended 
return.  The  general  rule  is  that,  where  records  of  a  board  or  body 
are  required  by  law  to  be  kept  in  writing,  they  are  conclusive,  so 
long  as  they  stand  unamended.  People  v.  Zeyst,  23  N.  Y.  140 ;  Hal- 
leck  V.  Boylston,  117  Mass.  469;  Sawyer  v.  Railroad  Co.,  62  N.  H. 
^35*  ^3  St.  Rep.  541.  It  is  unnecessary  to  determine  definitely 
now  whether  this  record  is  of  such  a  character  that  it  could  not  be 
impeached  by  a  return  of  the  board  made  pursuant  to  an  assignment 
of  error  in  that  regard  in  the  petition,  while  its  members  remained 
the  same,  or  by  a  return  of  members  remaining  in  office.  Here  no 
error  of  this  character  was  assigned  in  the  petition,  and  the  mem- 
bers of  the  board  have  ceased  to  be  officials.  The  amended  return 
was  not  required  for  the  purpose  of  making  the  original  return 
complete  with  reference  to  any  matters  of  error  assigned  in  the  pe- 
tition, nor  is  it  confined  to  requiring  the  ex-officials  to  return  their 
complete  proceedings.  Their  official  records  and  proceedings  had 
all  been  returned.  The  amended  return  relates  exdusively  to  mat- 
ters not  of  record,  and  involving  the  operation  of  the  minds  of  the 
commissioners.  By  analogy,  the  rule  preventing  the  use  of  affidavits 
of  jurors  to  impeach  their  verdict  should  be  applied.  Jurors,  after 
they  have  been  disbanded,  and  their  official  responsibility  concerning 
a  case  has  terminated,  are  not  permitted  to  show  that  in  arriving  at 
their  verdict  they  considered  matters  not  properly  before  them  as 
evidence.  So  we  think  here  that  these  ex-officials  cannot  be  per- 
mitted to  show  that  they  considered  the  record  of  the  relator,  which 
would  invalidate  their  proceedings,  when  that  fact  is  not  disc'  jsed  by 
their  official  proceedings  recorded  pursuant  to  the  mandate  of  the 
statute.  Therefore,  without  deciding  any  other  question,  we  are  of 
opinion  that  the  amended  returns  should  not  be  considered.  The 
guilt  of  the  relator  was  clearly  established  by  the  testimony  adduced 
upon  his  trial.  Consequently  his  removal  was  warranted.  No  other 
question  requires  special  consideration. 

It  follows  that  the  proceedings  should  be  affirmed,  and  the  writ 
dismissed,  with  $50  costs  and  disbursements.   All  concur. 
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PRINOB  T.  JACX)B& 
0apnmt  OoarC,  An>ellato  DWlslon,  Second  Dqpartmflnt  Velmary  11,  1906.) 

L  VUDDITLKKT  RBPRaSBHTATIONS— RSHEDT. 

A  iMwe  who  hu  been  Induced  to  take  ■  leaM  of  a  traUdlng  by  ftand- 
nlent  repreeeatatloiiB  aa  to  the  amount  tbe  nana  aire  rented  for  may 
retain  tlie  proper^,  and  aoe  at  law  for  damages. 

1  Lease— DBPoeiT  as  Sbouritt— Fkaodclknt  RspRBSBHTATiona. 

A  lease  of  a  batldlng  being  obtained  by  false  repreaentatloiiB  of  tbe 
lessor  as  to  tbe  amotint  tbe  rooms  were  rented  for,  w  that  It  was  not 
binding  on  the  lessees,  and  they  having  been  dlsposseeaed  by  blm  for 
nonpayment  of  rent  after  they  had  paid  rent  for  some  time,  they,  in 
an  action  for  damages  for  false  representations,  are  entitled  to  retrnm  of 
the  deposit  made  as  security  for  their  performance  of  the  conditions  of 
the  lease,  as  well  aa  the  difference  between  the  rental  oC  tbe  i«emlaea  as 
represented  and  as  In  fact  existing,  leas  what  is  due  on  the  leaser 

Appeal  from  trial  term.  Queens  county. 

Action  by  Herman  Prince  against  Solomon  Jacobs.  From  a  judg- 
ment on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
and  WOODWARD,  JJ. 

Herman  Aaron,  for  appellant. 
L.  E.  Miller,  for  respondent. 

GOODRICH,  P.  J.  On  February  lo,  1898,  the  defendant,  who 
was  owner  of  premises  known  as  No.  I  Pitt  street,  borough  of  Man- 
hattan, leased  them  to  the  plaintiff  and  his  wife,  by  written  lease,  for 
a  term  of  three  years,  at  the  yearly  rent  of  $3,800,  payable  in  ad- 
vance monthly  payments  of  $316.67.  Plaintiff  alleges  that  the  de- 
fendant falsely  and  fraudulently  represented  to  him  and  his  wife  that 
the  premises  were  yielding  rentals  aggregating  $410  per  month,  and 
that  all  of  tbe  rooms  were  rented,  whereas  the  rentals  in  fact  amount- 
ed only  to  $365  per  month,  and  tbe  rooms  could  not  be  rented  for  a 
greater  amount;  that  the  defendant  knew  such  statements  to  be 
false,  and  made  them  with  intent  to  induce  the  plaintiff  to  execute 
the  lease ;  that  the  defendant  also  fraudulently  represented  to  them 
the  contents  of  the  lease ;  that  they  did  not  understand  the  English 
language ;  and  that  they  were  induced  by  such  false  representations, 
and  in  reliance  thereon,  to  execute  such  lease.  The  lease  contained 
a  covenant  that  the  lessees  would  pay  the  water  rates  and  keep 
the  premises  in  repair,  and  would  deposit  with  the  defendant  $i,ocx> 
as  security  for  the  performance  by  the  lessees  of  the  covenants  of  the 
lease,  upon  which  deposit  the  defendant  agreed  to  pay  interest ;  and 
the  lessees  deposited  such  sum  with  the  defendant.  Mrs.  Prince 
assigned  her  claim  to  the  plaintiff,  who  brings  this  action  at  law  to 
recover  damages.  The  defendant  counterclaimed  for  damages  to 
the  premises  done  or  suffered  to  be  done  by  the  lessees.  The  jury 
found  a  verdict  for  the  plaintiff,  for  $1,066.66,  and  from  the  judgment 
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entered  thereon,  and  the  order  denying  a  motion  for  a  new  trial,  the 
defendant  appeals. 

There  was  a  sharp  conflict  of  evidence  as  to  the  making  of  the 
representations  by  the  defendant,  the  plaintiff  afHrming  and  the  de- 
fendant denying  the  same.  In  a  careful  charge,  the  court  submitted 
this  question  to  the  jury,  who  dedded  in  favor  of  the  plaintiff ;  and, 
after  a  careful  examination  of  the  testimony,  we  see  no  reason  to  dis- 
turb the  verdict. 

The  defendant  contends  that  immediately  after  the  lessees  went 
into  possession  they  ascertained  what  the  actual  rentals  were,  and 
yet  continued  in  possession  for  i8  months,  and  continued  for  i6 
consecutive  months  to  pay  the  rent  in  full,  and  did  not  demand  the 
return  of  the  deposit.  The  plaintiff  introduced  evidence  to  show  that 
the  defendant  promised  them  that  he  would  shortly  sell  the  house, 
and  return  the  deposit  and  the  rent,  with  a  bonus  for  their  trouble. 
This  statement  was  contradicted  by  evidence  introduced  by  the  de- 
fendant, but  the  verdict  has  established  the  truth  of  the  plaintiff's  evi- 
dence. 

Three  remedies  were  open  to  the  lessees,  one  of  which  they  could 
elect:  First,  they  could,  upon  discovery  of  the  fraud,  rescind  the 
contract  absolutely,  and  sue  at  law  to  recover  the  consideration  part- 
ed with;  second,  they  could  bring  an  action  for  the  rescission  of 
the  contract,  and  in  that  action  have  full  relief;  third,  they  could 
retain  what  they  had  received,  and  bring  an  action  at  law  for  the 
damages  sustained.  Vail  v.  Refolds,  ii8  N.  Y.  297,  302,  23  N.  E. 
301.   In  the  case  at  bar  the  plamtiff  has  elected  the  last  remedy. 

But  the  defendant  contends  that  the  amount  of  the  verdict  is  ex- 
cessive, and  that  the  court  erred  in  permitting  the  jury  to  include 
the  amount  of  the  deposit.  The  lessees  failed  to  pay  the  rent  for 
July  and  August,  1899,  and  the  defendant  disposed  them  by  summary 
proceedings.  The  court  charged,  under  exception  by  the  defend- 
ant, as  follows : 

"If  the  plaintiff  Is  entlflecl  to  recover,  the  verdict  sboidd  be  for  a  Bum  of 

money  which  rppresents  the  damage  that  resultnl  to  blm  hy  reason  of  these 
ffllfie  and  fraudulent  representations.  He  Is  entitled  to  recover  the  amount 
of  his  deposit,  and  the  Iobs  which  he  sustained  under  his  contract  Of  course, 
yon  cannot  go  beyond  the  period  during  which  the  plaintiff  was  In  the  occu- 
pation of  the  premises,  for  the  purpose  of  making  out  an  assessment  of  dam- 
ages. The  lease,  concededly,  seems  to  have  terminated  eventually  because  be 
failed  to  pay  the  rent,  and  be  bad  to  go  out  and  was  dispossessed,  owing 
two  months*  rent" 

We  find  no  error  in  this  instruction.  The  $1,000  deposit  was,  by 
the  terms  of  the  lease,  security  for  the  lessees'  performance  of  its 
conditions.  But  the  verdict  establishes  the  plaintiff's  claim  that  the 
lease  was  obtained  by  false  representations,  and  therefore  was  not 
binding  upon  the  lessees.  They  became  entitled,  then,  to  the  return 
of  the  deposit,  and  to  the  difference  between  the  rental  of  the  prem- 
ises as  represented  and  the  amount  of  the  actual  rentals  as  they 
existed  at  the  time  of  the  execution  of  the  lease.  They  occupied  the 
premises  about  18  months,  and,  the  monthly  difference  being  $45 
for  18  months,  they  were  entitled  to  recover  $8io«  less  the  unpaid  rent 
80N.T.8.—20 
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for  July  and  August,  and,  in  addition,  the  amount  of  their  deposit, 
with  unpaid  interest.  This  seems  to  be  the  basis  upon  which  th^ 
jury  estimated  the  fdaintiff's  damages,  and  we  find  no  error  therein. 
The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur. 
(76  App.  DiT.  827.) 

STAAl^  et  al.  T.  STORM  et  al. 
(Snpreme  Court,  Appellate  DItIsIod,  Second  Department.   NoTember  14. 1902.) 

L  DKBD—DSLtTBRT— SBTTIKG  ABIDB. 

Where  Intelligent  persons,  bavlng  a  vested  remainder  In  premises  In- 
effectually attempted  to  be  conveyed  by  a  trustee  to  their  mother,  on  the 
matter  being  thoroughly  explained  to  them  execute  a  deed  of  their  In- 
terest to  her,  which  is  duly  acknowledged,  delivered,  and  recorded,  sncb 
deed  should  not  be  sett  aside  on  an  unsupported  daim  that  It  was  de- 
livered without  authority. 

8.  Tbosts — Dbbd  in  Contravkmtion  op  Trdbt — Estoppel. 

Where  a  deed  Is  made  by  a  trustee  In  contravention  of  the  trust,  a 
beneficiary  of  the  trust  Is  not  estopped  from  attacfeing  the  conveyance 
because  his  release  to  the  trustee  was  an  Inducement  to  the  trustee  to 
make  the  deed. 

8l  Tku«t  Estatb— Mobbt  Advahcbd  to  Protect— Eijd  it  able  Lieb. 

Where  the  money  of  mor^gees  was  advanced  In  good  faith  to  tbe 
mortgagor,  who  was  grantee  In  a  deed  from  a  trustee  void  because  In 
violation  of  the  trust,  and  was  used  in  improving  and  protecting  tbe  trust 
estate  and  in  saving  and  Increasing  the  value  of  tbe  propwty,  the  in- 
terests of  tbe  cestui  que  trust  and  remaindermen  are  subject  to  an 
equitable  Hen  In  favor  of  the  mortgagees  for  the  money  so  advanced. 

Appeal  from  special  term,  Kings  county. 

Action  by  John  Staats,  as  trustee,  and  Harmin  V.  Storm  and  others, 
infants,  against  Sarah  A.  Storm  and  others.  From  a  judgment  in 
favor  of  defendants,  plaintiffs  appeal.  Affirmed. 

By  the  will  of  Sarah  Storm  the  premises  in  controversy  were  left 
to  a  trustee  to  collect  the  income,  and  pay  over  to  her  son  Harmin  V. 
Storm  during  his  life,  and  then  to  transfer  the  property  to  his  children. 
With  a  view  of  selling  the  property,  Harmin  V.  Storm  and  the  children 
joined  in  a  warranty  deed  to  his  wife,  Sarah  A.  Storm.  He-executed 
a  release  to  the  trustee,  and  the  trustee  executed  a  deed  to  Sarah  A. 
Storm.  She  then  borrowed  money,  which  she  used  in  protecting  and 
improving  the  property,  and  executed  a  mortgage  on  such  property 
to  secure  the  payment  of  such  loan.  The  object  of  the  suit  was  to 
cancel  such  deeds  and  mortgages. 

The  following  is  the  opinion  of  SMITH,  J.,  at  special  term : 

That  the  deed  of  the  trustee  to  Sarah  A.  Storm  Is  void  against  the  interests 
of  the  contingent  remainder  has  been  already  decided  In  the  case  of  Storm 
T,  Remsen.  11  App.  Dtv.  680.  42  X.  T.  Supp.  1183,  on  appeal.  100  N.  T.  68B. 
fi6  N.  E.  1101.  The  children  of  Harmin  V.  Storm  had  vested  estates  In  re- 
mainder in  tbe  premises  attempted"  to  be  conveyed  by  tbe  trustee  to  tfa^r 
mother,  and  such  estates  were  alienable  by  tbem.  They  asked  to  have  their 
conveyance  to  tfa^  mother  set  aside  on  the  ground  that  It  was  delivered 
irltbont  authority.  This  contention  has  but  little  support  In  the  evidence. 
They  are  Intelligent  people.  Tbe  whole  matta  was  thoroughly  exi^alned  tD 
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than.  It  was  the  desire  of  the  whole  family  that  the  mothn  should  have 
the  title  to  the  property,  and  It  Is  Incredible  that  their,  deed  to  her  was  re- 
corded and  acted  nptm  after  It  was  execated  and  acknowledged  by  them 

without  their  consent  The  deed  of  their  Interests  was  duly  execated,  ac- 
knowledged, delivered,  and  recorded,  and  should  not  be  set  aside.  The  deed 
of  Harmln  V.  Storm  to  his  wife  was  Ineffective,  because  he  has  no  estate  In 
the  property  attempted  to  be  conveyed  by  bfm.  It  Is  claimed  that  he  Is 
estopped  from  attacking  the  conveyance  of  the  trustee  to  his  wife  because 
the  release  executed  by  him  to  the  trustee  was  an  inducement  to  bim  to 
make  a  conveyance.  The  deed,  having  been  made  under  contravention  of  the 
trtist,  was  alMolutely  void  against  Hannin  V.  Storm.  I  do  not  think  the 
statnte  should  be  nnlHfled  by  making  the  deed  unassailable  under  the  doctrine 
of  estoppel.  In  re  Brennan,  21  App.  DIv.  286,  47  N.  Y.  Supp.  061. 

The  only  remaining  question  Is,  what  are  the  rights  of  the  mortgagees  In 
the  premises?  Their  money  was  advanced  In  good  faith,  and  was  used  In 
improving  and  projecting  the  property  and  the  estate,  and  to  a  certain  extent 
saving  and  Increasing  the  value  of  the  property.  Under  well-established  rules 
of  equity,  I  think  the  Interest  of  the  cestui  que  trust  and  contingent  re- 
maindermen are  subject  to  an  equitable  Hen  In  favor  of  the  mortgagees  for 
moneys  advanced  by  them  to  preserve  and  permanently  Improve  the  prop- 
erty and  enhance  Its  value.  Thomas  t.  Evans,  lOK  N.  1.  60S,  12  N.  E.  571, 
58  Am.  Sep.  519. 

Judgment  In  accordance  with  this  memorandum  to  be  settled  on  five  days 
notice. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Edward  A.  Alexander,  for  appellants. 

Niitchings,  Pallisser  &  Moen.  George  C.  Case,  and  David  F.  Man- 
ning, for  respondents. 

PER  CURIAM.  Judgment  afHrmed,  with  costs,  on  the  opinicMi 
of  SMITH,  J.,  at  special  term. 


la  re  OOLLIS,  Commissioner  of-  Public  Works. 

DIGNEY  et  al.  v.  OITT  OF  NEW  YORK. 

{Supreme  Oourt.  Appellate  Division,  Second  Departm«it.   February  U.  190e.> 

1.  Muhtcipal  Cobpohations— CouuissiONBiiB  op  Appraisal— Cohp>.hsatiok— 
SFnvTCKS — Proof. 

Under  Laws  1897,  c.  718,  providing  that  commissioners  of  appraisal  In 
proceedings  to  acquire  real  estate  In  connection  with  the  water  supply 
of  the  city  of  New  York  "shall  receive  as  compensation  the  sum  of  $10 
per  day  for  each  day  actually  employed,"  on  an  application  to  tax  the 
fees  of  such  commlsstoners,  their  alBdavlt  that  they  were  so  actually 
employed  a-  certain  number  of  days  is  prima  fade  evidence  of  that  fact, 
and  Is  not  rebutted  by  an  affidavit  of  the  corporation  counsel  that  he  has 
no  facts  In  bis  possession  to  enable  him  to  determine  whether  this  alle- 
gation Is  true  or  not,  except  that  It  appears  from  the  stenc^a^^s 
minutes  that  they  met  a  certain  number  of  times,  less  than  the  number 
of  daya  stated  In  their  affidavit 

Goodrich,  P.  J.,  dissenting. 

Appeal  from  special  term,  Westchester  county. 
Application  of  John  M.  Digne^  and  others  for  taxation  of  their 
fees  as  commissioners     appraisal  m  proceedings  to  acquire  real  estate 
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in  connection  with  the  water  supply  of  the  city  of  New  York.  From 
an  order  taxing  the  fees,  the  city  of  New  York  appeals.  Affirmed. 

Argued  befOTC  GOODRICH.  P.  T.,  and  BARTLETT.  JENKS^ 
WOODWARD,  and  HIRSCHBERG,  JJ. 

James  McKeen  (George  Landon,  on  the  brief),  for  appellant. 

Joseph  A.  Flannery,  for  respondents. 

WILLARD  BARTLETT,  J.  This  is  an  appeal  from  an  order  tax- 
ing the  costs  of  commissioners  of  appraisal,  under  the  amended  act, 
which  provides  for  the  acquisition  of  property  in  connection  with  the 
water  supply  of  the  city  of  New  York,  The  statute  provides  that  the 
commissioners  appointed  in  pursuance  thereof  "shall  receive  as  com- 
pensation the  sum  of  ten  dollars  per  day  for  each  day  actually  em- 
ployed." Laws  1897,  c.  713.  The  fees  were  taxed  upon  an  affidavit 
by  each  commissioner  to  the  effect  that  he  was  actually  employed  as  a 
commissioner  of  appraisal  in  this  proceeding  for  141  days  between  the 
ist  day  of  December,  1901,  and  the  19th  day  of  May,  1902,  both  in- 
clusive. In  an  opposing  affidavit  the  corporation  counsel  states  that 
he  has  no  facts  in  his  possession  to  enable  him  to  determine  whether 
this  allegation  is  true  or  not,  except  that  it  appears  from  the  stenogra- 
pher's minutes  that  the  commission  held,  during  the  period  mentioned,, 
eighteen  sessions  at  which  testimony  was  taken,  two  public  hearings 
at  which  testimony  was  not  taken,  two  hearings  where  counsel  argued 
the  subject  of  costs,  one  meeting  to  view  the  property,  and  eight 
executive  meetings.  This  averment  falls  far  short  of  being  a  denial 
of  the  fact  alleged  by  the  commissioners,  that  each  was  actually  em- 
ployed 141  days.  It  would  be  preferable,  of  course,  in  a  proceeding 
of  this  character,  to  have  a  more  definite  statement  of  just  what  was 
done  by  the  commissioners  on  each  day  for  which  they  seek  com- 
pensation. In  the  Matter  of  Acquiring  Title  to  a  Public  Park 
Lying  between  Spuyten  Duyvil  Park,  etc.  (opinion  filed  December, 
1902)  79  N.  Y.  Supp.  192,  the  appellate  division  in  the  First  depart- 
ment held  that,  where  the  court  was  the  taxing  officer  under  section 
998  of  the  Greater  New  York  Charter,  the  proof  should  be  something 
more  than  a  mere  statement  in  general  terms,  giving  the  number  of 
days  upon  which  the  commission  to  acquire  park  lands  had  been  em- 
ployed. The  charter  provision,  however,  which  was  there  under  con- 
sideration, is  much  more  specific  than  the  statute  which  applies  to  the 
present  case.  It  provides  that  upon  the  taxation  due  proof  of  the  na- 
ture and  extent  of  the  scervices  rendered  and  disbursements  charged 
shall  be  furnished,  and  that  no  unnecessary  cost  or  chafes  shall  be 
allowed.  It  further  provides  that  each  of  the  commissioners  "shall 
receive  ten  dollars  for  each  day  upon  which  he  attends  a  meeting  of 
the  said  commissioners  and  is  actually  and  necessarily  employed  in  the 
performance  of  the  duties  imposed  upon  them"  by  the  act.  Here, 
however,  we  have  only  the  general  provision  that  the  commissioners 
shall  receive  as  compensation  the  sum  of  $10  per  day  for  each  day 
actually  employed.  I  am  inclined  to  think  that  if  they  bring  them- 
selves within  the  terms  of  the  statute,  by  swearing  to  actual  employ- 
ment fcM*  a  given  number  of  days,  they  make  out  a  prima  facie  case 
for  compensation  at  the  prescribed  rate,  in  the  absence  of  any  evidence 
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which  would  warrant  the  taxing  officer  in  rejecting  their  statement  as 
untrue.  Hence  it  follows  that  the  order  appealed  from  should  be 
affirmed. 

Order  aflarmed.  wltb  13.0  coats  and  diBburBements.  All  concnr,  ezc^t 
GOODRICH,  P.  X.  dlBsentiiig. 


.PEOFLB  ex  r6L  MOBBX  r.  TOWN  BOAiBD  OF  OTSTDS  BAT. 
tSnpreme  Conrt,  Appellate  IMtIsIoh,  Second  D^tartment   Febraary  11,  1908.) 

1.  Towns— BsiDnKS — RKPAIRH—SDPKRINTBNDENCK—COIfPKNSATIOK— ADDIT. 

Under  Laws  1890,  c.  668,  S  10,  as  amended  by  Laws  1805,  c.  606,  and 
Laws  1899,  c.  84,  aatborizing  the  commissioners  of  blgbways  Id  towns  to 
cause  damage  to  muafe  bridges  to  be  repaired,  wltb  tbe  consult  of  tbe 
town  board,— tbe  work,  wben  tbe  expense  aceeds  $900,  to  be  under  a 
written  contract  approved  by  the  board.— and  to  present  Touchers  for  tbe 
expense  to  the  board,  to  be  audited  by  It,  where  the  town  board  have  con- 
sented to  the  repair  of  a  bridge,  and  approved  the  contract  therefor,  the 
commissioners,  without  the  approval  of  the  board,  may  employ  a  person 
to  superintend  such  work;  and  It  is  tbe  duty  of  tbe  board  to  allow  his 
claim  for  the  reasonable,  agreed  compmsatlon. 

3.  Same— Phoof— Knowlbdqe  of  Board. 

In  auditing  tbe  claim  of  a  person  employed  by  the  commissioners  of 
Ugbways  to  superintend  the  repair  of  a  bridge,  the  town  board  are  not 
restricted  to  the  proofs  submitted  by  tbe  daimant,  tnit  may  act  on  their 
own  knowledge  of  tiie  foots. 

&  Saice— Rbjbotioh  or  Claim— Bar. 

Wbere  tbe  highway  commissioners,  as  required  by  Laws  1800,  c.  568, 
{  10,  as  amended,  presented  to  the  town  board  a  claim  for  tbe  services 
of  a  person  employed  to  superintend  tbe  repair  of  a  bridge,  tbe  action 
of  tbe  board  In  rejecting  such  claim  Is  not  a  legal  bar  to  subsequent 
proceedings  by  tbe  claimant  to  procure  audit  and  payment. 

Certiorari  by  the  people,  on  relation  of  Augustus  Morey,  to  the 
town  board  of  the  town  of  Oyster  Bay,  to  review  the  actiixi  of  such 
board  on  the  audit  of  a  claim  of  relator  for  services  rendered  in  re- 
pairing a  bridge.    Matter  remitted,  with  directions. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT.  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Joseph  Steinert,  for  relator. 
George  B.  Stoddart,  for  respondent. 

WILLARD  BARTLETT,  J.  Section  lo  of  the  highway  law  au- 
thorizes the  commissioners  of  highways  in  towns  to  cause  damaged 
or  unsafe  bridges  to  be  repaired,  with  the  consent  of  the  town  board. 
If  the  expense  exceeds  $500,  the  work  must  be  done  under  a  written 
contract,  to  be  approved  by  the  town  board.  "The  commissioners 
of  highways  shall  present  the  proper  vouchers  for  the  expense  there- 
of to  the  town  board,  at  their  next  annual  meeting,  and  the  same 
shall  be  audited  by  them  and  collected  in  the  same  manner  as  amounts 
voted  at  town  meetings."  Laws  1890,  c.  568,  as  amended  by  Laws 
2895,  c.  606,  and  Laws  1899,  c.  84.  Under  this  authority  and  law 
the  relator  was  employed  by  the  commissioners  of  highways  of  the 
town  of  Oyster  Bay,  in  Nassau  county,  to  perform  certain  services 
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in  connection  with  the  repair  of  a  damaged  bridge.  These  services 
consisted  of  superintending  the  mixing  of  the  concrete  which  was 
used,  the  driving  of  the  piles  to  a  proper  depth,  and  the  construction 
of  a  temporary  support  for  the  draw  which  was  to  be  .used  on  the 
structure  when  rebuilt.  The  relator  also  appears  to  liave  been  em- 
ployed generally  to  superintend  the  proper  construction  of  the  bridge 
in  accordance  with  the  terms  of  a  contract  for  the  repairs,  which 
was  made  in  writing,  inasmuch  as  the  total  expense  of  the  work 
exceeded  the  sum  of  $500.  The  relator  alleged  in  his  petitioif  in 
this  proceeding  that  he  performed  the  contemplated  services  upon 
93  days  in  all,  and  he  claims  thereby  to  have  become  entitled  to  re- 
ceive payment  at  the  rate  of  $3  a  day,  which  was  to  be  his  compen- 
sation under  his  agreement  with  the  highway  commissioners.  Upon 
the  audit  of  the  account  the  town  board  determined  to  disallow 
the  whole  claim,  and  the  writ  of  certiorari  has  been  sued  out  to  re- 
view the  determination  to  that  effect.  The  return  states  that  the 
town  board  not  only  heard  the  relator  personally  in  his  own  behalf, 
but  also  "the  statements  of  several  members  of  said  board  to  the 
effect  that  work  was  not  commenced  upon  the  bridge,  whereon  the 
said  relator  claims  to  have  performed  service,  for  a  period  of  at  least 
thirty  days  after  the  first  item  of  service  set  forth  in  the  relator's 
said  claim."  The  return  also  states  that  the  board  were  advised 
by  their  counsel  that  the  claim  was  not  a  lawful  charge,  inasmuch 
as  the  town  had  authorized  the  highway  commissioners  to  enter  into 
a  written  contract  with  the  American  Bridge  Company  to  make 
the  repairs  upon  said  bridge  for  the  sum  of  $10,300,  and  that,  having 
expended  such  sum  under  said  contract,  the  board  was  without  power 
to  expend  any  further  or  additional  sum  on  account  of  the  repairs. 

It  is  apparent  from  the  record  that  the  relator  was  really  employed 
by  the  highway  commissioners  as  an  inspector  in  behalf  of  the  town, 
to  see  to  it  that  the  work  undertaken  under  the  contract  for  repairing 
the  bridge  was  thoroughly  and  properly  performed.  I  find  nothing 
in  section  10  of  the  highway  law  which  prohibits  the  employment  of 
a  competent  person  for  this  purpose,  irrespective  of  any  consent  in 
advance  by  the  town  board.  The  only  consent  prescribed  by  that 
section  appears  to  be  a  consent  in  general  terms  to  the  immediate 
repair  or  rebuilding  of  the  unsafe  or  damaged  structure.  If  it  is 
found  that  the  expense  would  exceed  $500,  so  that  a  written  contract 
is  requisite,  this  must  also,  receive  the  approval  of  the  town  board; 
but  neither  any  prior  consent  or  approval  appears  to  be  necessary  in 
order  to  justify  the  highway  commissioners  in  incurring  such  reason- 
able pecuniary  obligations  as  may  be  necessary  to  insure,  by  super- 
vision and  inspection,  that  the  work  shall  be  done  in  a  suitable  man- 
ner, so  as  to  carry  out  the  object  sought  to  be  obtained.  Under 
the  section  cited,  it  seems  quite  clear  that,  with  the  consent  of  the 
town  board  that  the  repairs  shoirld  be  made,  the  highway  commis- 
sioners might  lawfully  have  employed  the  relator  to  act  as  inspector, 
if  the  amount  to  be  expended  upon  the  bridge  did  not  exceed  $500, 
so  that  the  labor  could  be  performed  without  any  written  contract; 
and  I  can  see  no  good  reason  why  the  fact  that  the  proposed  ex- 
penditure would  exceed  that  amount  should  be  held  to  restrict  the 
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authority  of  the  commissioners  so  that  they  could  not  still  legally 
employ  an  inspector  to  examine  and  supervise  the  work  as  it  went  on. 

If  this  view  is  correct,  the  relator  became  entitled  to  compensation 
at  the  agreed  rate  of  $3  a  day,  if  he  ,had  actually  performed  the  serv- 
ices alleged  in  lus  claim.  This  allegation,  however,  was  not  unques- 
tioned when  the  claim  came  up  for  audit.  Several  members  of  the 
town  board  stated  that  the  work  had  not  been  commenced  upon 
the  bridge  until  a  month  later  than  the  time  specified  by  the  claimant. 
An  examination  of  the  items  of  the  claim  shows  that,  if  these  mem- 
bere  were  right,  the  relator  claimed  compensation  for  services  upon 
27  days  when  no  work  at  all  was  prosecuted  upon  the  bridge;  and 
this  fact  would  not  only  warrant,  but  require,  the  rejection  of  those 
items.  In  making  the  audit  the  members  of  the  town  board  were 
not  restricted  to  the  relator's  proof  in  regard  to  the  validity  of  the 
claim,  but  might  act  upon  their  own  knowledge,  acquired  from  their 
actual  observation  of  the  facts  and  circumstances  concerning  the 
work.  People  ex  rel.  Oppenheimer  Publishing  Co.  v.  Pople,  81 
Hun,  381,  30  N.  Y.  Supp.  878;  People  ex  rel.  Cochran  v.  Town 
Auditors,  74  Hun,  83,  26  N.  Y.  Supp.  122.  Hence  it  cannot  be  held, 
upon  this  record,  that  the  board  erred  in  refusing  to  audit  the  rela- 
tor's claim  at  its  full  amount.  On  the  other  hand,  it  seems  clear  that 
he  should  have  been  awarded  something  for  his  services,  although 
it  is  impossible  to  say  from  the  papers  now  before  the  court  how 
much.  Under  these  circumstances,  we  cannot  modify  the  determina- 
tion under  review  so  as  to  accord  with  the  facts,  as  we  might  other- 
wise do,  under  section  2141  of  the  Code  of  Civil  Procedure.  The 
proper  course  seems  to  be  to  remit  the  matter  to  the  town  board, 
on  account  of  their  error  in  rejecting  the  entire  claim,  with  direc- 
tions to  reaudit  the  claim,  and  allow  the  relator  his  stipulated  com- 
pensation for  as  many  days'  service  as  he  may  establish  to  their  sat- 
isfaction. 

It  is  suggested  that  the  relator's  only  remedy  was  under  the  final 
clause  of  sectic»i  10  of  the  highway  law,  which  provides  that  the  com- 
missioners of  highways  shall  present  the  proper  vouchers  for  the  ex- 
pense of  these  extraordinary  repairs  upon  a  bridge  to  the  town  board 
at  their  next  annual  meeting,  and  that  the  same  shall  be  audited  by 
them  and  collected  in  the  same  manner  as  amounts  voted  at  town 
meetings.  It  appears  that  the  commissioners  of  highways  did  in- 
clude the  relator's  claim  with  other  accounts  in  claims  which  they 
presented  to  the  town  board  on  December  28,  ipoz,  when  it  was  re- 
jected. That  demand,  however,  was  in  behalf  of  the  highway  com- 
missioners themselves,  and  not  directly  in  behalf  of  the  relator.  I 
do  not  think  that  its  rejection  was  a  legal  bar  to  subsequent  proceed- 
ings by  the  relator  personally  and  directly  to  procure  audit  and  pay- 
ment All  concur. 
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(Supreme  Court,  Appellate  IMTlslon,  First  Department   February  6^  190S.) 

L  Cokporatiom8—Bv-La,wb— Right  to  Adopt — Reabonablenkbs. 

A  corporation  was  organdzed  under  Laws  1874,  c.  86,  Its  object,  as 
prescribed  by  Its  charter,  being  to  provide  an  ezcbange  for  merchants 
engaged  principally  In  the  butter,  (Aeeae,  and  egg  business.  By  Iaws 
1882,  c.  302,  Its  charter  was  amended  so  as  to  add  provUon  for  the 
widows  and  families  of  deceased  members.  The  members  were  then 
divided  Into  two  classes,  one  participating  in  Its  beneficiary  provisions 
and  one  nonparticlpating.  By  the  act  under  which  the  company  was 
Incorporated  it  was  authorized  to  adc^t  by-laws,  and  change  them  from 
time  to  time,  and  all  applicants  for  membership  stipulated  that  their 
rights  were  subject  to  future  amendments  of  the  by-laws.  The  benefit 
fund  paid  to  the  widows  and  families  of  deceased  members  consisted  of 
the  amount  nlsed  by  an  assessment  of  $3  at  each  death  on  all  par* 
ticlpating  members.  Many  of  the  participating  members  became  dis- 
satisfied, and  were  mpldly  withdrawing,  when  the  by-laws  were  amended 
so  as  to  authorize  participating  members  to  change  to  the  nonpartlclpatInK 
class  ou  payment  of  all  assessments  dne.  Held,  that  the  c<ffpOTatlon  bad 
tlie  right  to  adopt  such  amendmoit,  and  that  It  was  reasonat^ . 

Appeal  from  special  term,  New  York  county. 

Action  by  Walter  G.  French  against  the  New  York  Mercantile 
Exchange.  From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, INGRAHAM,  and  LAUGHUN,  JJ. 

John  J.  Crawford,  for  appellant. 
George  C.  DeLacy,  for  respondent. 

LAUGHUN,  J.  This  is  a  suit  in  equity  to  have  an  amendment 
to  one  of  the  by-laws  of  the  defendant  declared  null  and  void,  and 
to  enjoin  the  defendant  from  taking  any  action  pursuant  to  the  pro- 
visions thereof.  The  preliminary  steps  required  previous  to  bring- 
ing the  amendment  to  a  vote  at  a  meeting  of  the  stockholders  were 
duly  taken  and  had,  and  it  was  duly  adopted  by  the  necessary  vote 
at  a  meeting  of  the  stockholders  duly  convened  for  that  purpose  on 
the  28th  day  of  December,  1900.  The  only  question  presented  is 
whether  the  corporation  had  power  to  enact  the  amendment.  At  the 
time  of  the  adoption  of  the  amendment  the  objects  of  the  corpora- 
tion as  prescribed  by  its  charter  were  twofold:  First,  to  provide  an 
exchange  for  merchants  engaged  principally  in  the  butter,,  cheese,  and 
egg  business;  and,  second,  to  provide  for  the  widows  and  families 
of  deceased  members.  It  had  two  classes  of  members,  known  as 
"participating"  and  "nonparticipating"  members.  Both  classes  of 
members  were  interested  in  the  objects  of  the  corporation  so  far 
as  they  related  to  the  objects  of  the  exchange,  but  the  participating 
members  only  were  interested  in  the  objects  of  the  corporation  so 
far  as  they  related  to  making  provision  for  the  widows  and  families 
of  deceased  members.  The  object  and  effect  of  the  amendment  to 
the  by-laws  was  to  permit  participating  members  to  withdraw  from 
that  class  and  become  nonparticlpating  members.  There  were  at 
this  time  212  nonf^rticipating  members  and  281  participating  mem- 
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bers.  The  plaintiiT  is  a  participating  member,  and  he  became  such  in 
1882.  His  contention  is  that  the  amendment  to  the  by-law  is  an 
interference  with  his  vested  rights.  The  amendment  does  not  pur- 
port to  interfere  with  any  existing  beneficiary  fund,  or  to  discon- 
tinue the  beneficiary  objects  of  the  corporation.  It  leaves  the  pro- 
visions of  the  by-laws  so  that  new  members  may  join  either  class. 
It  merely  makes  it  optional  with  the  present  or  future  participating 
members  to  transfer  their  membership  to  the  nonparticipating  class. 
The  defendant  was  originally  incorporated  under  the  name  of  "The 
Butter  &  Cheese  Exchange  of  New  York"  in  1874  by  a  special  act 
of  the  legislature  (chapter  86,  Laws  1874).  its  corporate  name  wa§ 
subsequently  changed  to  "The  New  York  Mercantile  Exchange"  by 
an  order  of  the  supreme  court.  Section  2  of  the  charter,  as  orig- 
inally enacted,  provided  that : 

"The  objects  of  the  cOTporatlon  shall  be  to  provide  and  regulate  a  suitable 
room  or  rooms  for  an  exchange  in  the  city  of  New  York;  to  foster  trade;  to 
protect  it  against  unjust  or  unlawful  exactions;  to  reform  abuses;  to  diffuse 
accurate  and  reliable  Information;  to  settle  differences  between  members,  and 
to  promote  among  them  good  fellowship,  and  a  more  enlarged  and  friendly 
intercoorse.  The  said  corporation  shall  hare  power  to  make  and  adopt  a 
coDstltutltm.  by-laws,  rules  and  regnlatlraB  for  the  admission,  gomument, 
and  suspension  and  expulsion  of  its  membera;  the  coUectjon  of  fees  and  dues; 
the  number  and  election  of  its  officers,  and  to  define  their  duties  for  the  safe- 
keeping and  care  ot  the  property  and  management  of  its  affairs;  and,  from 
time  to  time,  alter  and  modify  and  change  such  constitution,  by-laws,  rules 
and  regulations,  provided  the  same  be  not  contrary  to  the  laws  of  the  state 
of  Kew  York  or  of  the  United  States.** 

The  charter,  among  other  things,  authorized  the  corporation  to 
acquire  by  lease  or  purchase  a  suit^le  building,  library,  and  furniture 
for  its  use;  to  take  property  by  g^ft,  purclme,  devise,  or  bequest, 
and  to  hold,  convey,  lease,  or  mortgage  the  same;  and  provided 
ior  an  executive  committee  to  manage  the  affairs  of  the  corpora- 
tion, for  the  election  of  a  committee  of  arbitration,  prescribed  their 
power  and  duties,  and  provided  for  the  submission  to  and  hearing 
of  controversies  by  them,  and  that  a  jud^ent  of  the  supreme  court 
nught  be  entered  upon  their  awards.  The  by-laws  provided  that 
members  might  resign  upon  paying  their  obligations,  but  that  they 
thereby  forfeited  their  property  rights  in  the  corporation.  These  re- 
mained the  sole  objects  of  the  corporation  until  1882,  when  section 
2  of  the  charter  was  amended  by  adding  another  object,  as  follows : 
"And  to  make  provision  for  the  widows  and  families  of  deceased 
members."  Chapter  302,  Laws  1882.  This  amendment  also  pro- 
vided that  the  existing  members  should  agree  thereto,  and  all  per- 
sons thereafter  becoming  members  "may  be  assessed  such  sum  as 
shall  be  provided  in  the  by-laws  of  said  corporation  upon  the  death 
of  any  such  member  agreeing  thereto,  or  who  shall  have  hereafter 
j<nned  said  corporation ;  which  sum,  or  such  proportion  thereof  as 
the  by-laws  may  provide,  and  such  proportion  of  the  surplus  income 
of  the  corporation  as  the  by-laws  may  provide,  may  be  paid  to  the 
widow,  children,  next  of  kin  of  or  other  persons  dependent  upon 
said  deceased  member,  in  such  manner  as  the  said  by  laws  shall 
prescribe.  But -no  such  assessment  shall  be  made  upon,  and  no  such 
payment  shall  effect  the  proportionate  share  in  the  property  of  said 
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corporation  of  any  present  member  not  consenting  thereto."  Adfi- 
tional  by-laws  were  then  enacted,  pursuant  to  this  authority,  pro- 
viding that  all  existing  members  consenting  thereto  and  all  new  mem- 
bers should  be  subject  to  an  assessment  of  $3  upon  the  death  of  eadi 
member  of  the  participating  class,  payable  to  the  corporation  within 
30  days  after  notice  of  the  death  of  the  member,  and  pledging  the 
corporation  to  pay  the  same»  less  5  per  cent.,  to  the  family  or  next  of 
kin  of  the  deceased  member.  These  were  declared  gratuity  by-laws, 
and  they  expressly  provided  that  the  corporation  should  only  be 
liable  for  the  sums  collected  from  the  members,  and  that  they  should 
not  be  construed  "as  constituting  any  estate  in  esse  which  can  be 
mortgaged  or  pledged  for  the  payment  of  any  debt,  but  it  shall  be 
construed  as  the  solemn  agreement  of  every  subscribing  member 
to  make  a  gift  to  the  family  or  beneficiary  of  each  deceased  member 
of  the  beneficiary  fund,  *  *  •  and  of  the  exchange  to  collect  and 
pay  over  to  such  family  or  beneficiary  said  gift."  In  1887  the  by- 
laws were  amended  by  providing  that  memhers  thereafter  joining 
might,  at  their  option,  become  either  participating  or  nonparticipating 
members.  These  by-laws  were  acquiesced  in  by  all  members,  and 
remained  the  same  until  the  amendment  in  question.  When  there 
was  sufficient  in  the  gratuity  fund  to  pay  two  assessments,  the  two 
succeeding  assessments  were  paid  out  of  the  gratuity  fund  without 
assessment  upon  the  members.  It  appears  that  the  gratuity  fund  was 
never  large  enough  to  pay  more  than  two  assessments.  The  mem- 
bers, whether  they  belonged  to  the  participating  or  nonparticipating 
class,  had  equal  interests  in  the  property  of  the  corporation.  At  the 
time  of  the  adoption  of  the  amendment  in  question  the  value  of  each 
member's  interest  in  the  corporate  property  was  about  $500.  These 
interests  were  represented  by  certificates,  and  were  transferable,  sub- 
ject to  the  transferee  being  elected  a  member.  A  death  benefit  at. 
this  time  amounted  to  $743.  It  is  manifest  that  the  amendment  was 
adopted  for  the  purpose  of  preserving  the  corporation.  In  the  sec- 
ond year  preceding  the  adoption  of  the  amendment  34  members  <rf 
the  participating  cUiss  resigned,  and  in  the  year  preceding  its  adop- 
tion 65  resigned ;  and  from  the  time  of  the  adoption  of  the  amend- 
ment to  the  time  of  the  trial  on  the  tst  day  of  May,  1902,  there  was 
a  decrease  in  the  participating  class  of  only  27  members.  The  action 
was  commenced  on  the  5th  day  of  February,  1902,  and  a  temporary 
injunction  restraining  the  operation  of  the  by-law  was  obtained,  but 
the  case  does  not  show  when  that  order  was  granted.  Consequently 
the  full  value  of  this  evidence  as  to  the  decrease  in  membership  sul>- 
sequent  to  the  adoption  of  the  amendment  does  not  clearly  appear. 
The  members  of  either  the  participating  or  nonparticipating  class 
were  at  all  times  at  liberty  to  resign,  and  thereby  terminate  their  lia- 
bility, upon  paying  their  obligations  to  date.  The  plaintiff,  therefore, 
has  no  vested  right  which  will  enable  him  to  compel  the  members 
of  the  participating  class  to  remain  in  the  corporation.  The  corpora- 
tion was  confronted  with  the  question  as  to  whether  its  participating 
members  who  were  dissatisfied  with  the  assessment  provisions,  and 
unwilling  to  remain  in  the  corporation  on  that  account,  should  be 
compelled  to  remain  in  dissatisfied,  or  to  resign  and  forfeit  thdr 
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property  rights  in  the  corporation.  If  they  resigned  with  this  great 
sacrifice  of  property,  it  was  not  probable  that  they  would  join  again 
as  nonparticipating  members,  and^  if  not,  the  membership  in  the  cor- 
poration would  rapidly  decrease.  By  these  resignations  preceding 
the  adoption  of  this  amendment  the  gratuity  payable  on  the  death 
of  a  member  was  growing  smaller  and  smaller.  It  was  a  question 
upon  which  the  members  might  well  differ  as  to  whether  the  par- 
ticipating membership  would  decrease  more  rapidly  by  these  resig- 
nations or  by  allowing  the  participating  members  to  transfer  their 
membership  to  the  nonparticipating  class;  but,  even  if  it  is  not  to 
be  inferred  that  some  members  will  exercise  this  option  of  trans- 
ferring their  membership  to  the  nonparticipating  class  who  would 
not  have  resigned  and  forfeited  their  property,  that  affords  no  ground 


thorize  the  participating  members  to  enact  by-Taws.  That  authority 
was  conferred  upon  the  corporation,  to  be  exercised  by  all  its  mem- 
bers. It  was  competent  for  them  to  enact  this  by-law  for  the  good 
of  the  corporation,  for  the  preservation  of  its  membership,  and  to 
insure  its  continued  existence.  We  see  no  vested  right  of  the  plain- 
tiff that  is  invaded  by  this  amendment.  As  has  been  seen,  the  bene- 
ficiary feature  of  tlu  corporation  attached  was  incidental,  and  sec- 
ondary, and  not  the  primary  purpose  of  its  creation.  In  the  regula- 
tion of  the  corporate  affairs  for  the  future  by  amendments  to  the 
by-laws  the  rights  of  the  corporation  which  affect  its  existence  are 
paramount.  As  has  been  shown,  this  amendment  to  the  by-laws 
neither  diverts  nor  destroys  an  existing  beneficiary  fund,  and  it  does 
not  discontinue  the  beneficiary  feature  or  object  of  the  corpora- 
tion. The  plaintiff  and  all  members  tn  their  applications  for  mem- 
bership expressly  stipulate  that  their  rights  were  subject  to  future 
amendments  of  the  by-laws.  This  amendment  we  regard  as  reason- 
able, and  within  the  powers  of  the  corporation,  even  if  it  may  result 
in  a  material  decrease  in  the  amounts  of  assessments  to  pay  death 
claims  in  the  future.  If  this  auxiliary  feature  of  the  corporation  has 
become  unpopular,  it  has  outlived  its  usefulness,  and  this  amend- 
ment should  ultimately  render  the  participating  membership  of  little 
or  no  value,  so  far  as  death  claims  are  concerned,  such  result  will 
be  brought  about  legally,  and  is  no  different  in  principle  or  in  its 
consequences  than  tf  the  members  of  the  participating  fund  should 
all  resign,  or  the  corporate  existence  should  be  terminated.  An 
amendment  to  the  by-laws  which  would  divert  or  destroy  an  exist- 
ing gratuity  fund  would  be  invalid,  and  doubtless  it  would  not  be 
competent  by  amendment  of  the  by-laws  to  discontinue  the  benefi- 
ciary feature  of  the  corporation.  Parish  v.  Produce  Exch.,  60  App. 
Div.  II,  69  N.  Y.  Supp.  764;  Id.,  169  N.  Y.  34,  61  N.  E.  977.  56 
L.  R.  A.  149.  The  judgment  might  well  be  affirmed  on  the  excel- 
lent opinion  of  the  learned  trial  justice,  were  it  not  for  the  fact  that 
he  tmnecessarily  gave  expression  to  some  views  and  found  some  con- 
dasions  of  law  which  appear  to  be  in  conflict  with  the  decision  in 
the  Parish  Case,  supra.  The  judgment  itself  merely  sustains  the 
validity  of  this  amended  by-law,  dissolves  the  injunction,  and  dismisses 


for  declaring  the  amendment 
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the  complaint  upon  the  merits,  with  costs;  and  this  is  in  accord  with 
our  views. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


POPE  et  al.  V.  MANHATTAN  KY.  CO.  et  at 
(Supreme  Oourt,  Appellate  Division,  First  Department   February  0,  1908.) 

i.  FARTiES—BRtNaiNa  nr  New  Party— Dibcretion  o»  Court. 

Where,  after  suit  for  an  Injunction  and  for  damages  for  the  operation 
of  a  railway  in  front  of  plaintlfTs  premises,  It  appears  ttiat  tbe  original 
plaintiff  has  parted  with  the  fee  In  the  land  without  reserving  any 
rights  therein,  so  that  all  that  remains  Is  the  question  of  past  damages. 
It  Is  Improper  for  the  court.  In  the  exercise  of  Its  discretion,  to  bring  In 
the  grantee  as  a  party  plaintiff,  for  the  causes  ot  action  of  grantor  and 
grantee  In  such  case  are  totally  distinct, 

4.  Samr. 

Under  Code  Clr.  Proc.  fi  452,  as  amended  by  Laws  1901,  c.  512,  which 
provides  that,  where  a  complete  determination  of  the  confa-oversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court  must  direct 
them  to  be  brought  in,  and  where  a  person  not  a  party  has  an  Interest 
In  the  subject  of  the  action  or  In  real  property,  the  title  to  whicb  may 
be  afTected  by  the  Judgment,  or  In  real  property  for  Injury  to  which  the 
complaint  demands  rdlef,  and  makes  application  to  be  made  a  party, 
the  covrt  must  direct  him  to  be  brought  in,  the  question  whether  a  party 
should  or  should  not  be  brought  In  is  stUl  within  the  discretion  of  the 
court 
&  Bamb. 

After  suit  for  an  injunction  and  for  damages  for  the  operation  of  an 
derated  railway  In  front  of  plalntltt's  premises,  plaintiffs  conveyed  to  a 
third  party,  the  deed  expressly  reserving  "all  claims"  against  the  railroads 
"for  Injury  either  to  the  fee  value  or  rental  value,"  and  the  grantee  cove- 
nanting to  "consider  hlmsdf  a  trustee  fbr  the  grantors  of  the  easements 
appurtenant  to  said  premises  In  so  far  as  tlioy  are  affected  by  the  opera- 
tion of  said  railways,"  etc.  Thereupon  the  grantee  Joined  in  an  applica- 
tion to  be  made  a  party  plalnttfl.  Held  not  Impropo-  for  the  court.  In 
the  exwclse  of  tta  dlscreticoi,  to  grant  the  application. 

Appeal  from  special  term,  New  York  county. 

Action  by  Sylvester  Pope  and  another,  as  executors  of  Josephine 
L.  Peyton,  deceased,  a^nst  the  Manhattan  Railway  Company  and 
the  New  York  Elevated  Railroad  Company.  From  an  order  grant- 
ing- a  motion  to  bring'  in  the  grantee  of  the  executors  as  a  party 

plaintiflf,  defendants  appeal.  Affirmed. 

The  action  Is  the  ordinary  one  In  equity  for  Injunction  and  damages  as 
against  the  defendants  for  the  operation  of  their  elevated  railway  In  front  of 
pUlntUTs  premises,  and  was  originally  brought  by  Josephine  L.  Peyton,  and 
after  her  death,  In  1895,  was  revived  In  the  name  of  her  executors  and 
trustees.  In  1002  the  executors  sold  the  premises  in  suit  to  John  J.  Byrne, 
the  deed  containing  the  following  declaration  of  trust:  "The  vendors  ex- 
pressly reserve  all  claims  against  the  New  York  Elevated  Railroad  Company 
and  the  Manhattan  Railway  Company,  or  either  of  them,  for  damages  to 
the  premises  Nob.  2183  and  2185  Third  avenue,  for  Injury  either  to  the  fee 
value  or  to  the  rental  value  of  the  said  premises  by  reason  of  the  operation 
of  the  Novated  railroad  in  front  of  the  said  premises;  and  the  said  party  of 
the  second  part  tor  himseU,  his  heirs,  or  assigns,  covenants  that  he  or  th^ 

T 1.  See  Eminent  Domain,  voL  IS,  Oeat  Dig.  §§  795,  796. 
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win  cxecote  tbe  conT^ances  and  releases  tbat  are  necessary  to  enable  the 
rrantcn  to  rccorer  tbe  aforesaid  damages  from  tbe  said  eompanl^  or  eitber 
uf  tbou,  and  tbat  tbe  said  grantee  will  consider  blmself  a  trustee  tor  tbe 
giutors  of  tbe  easements  appurtenant  to  said  premises,  in  so  far  as  tbey 
aze  affected  by  tbe  operation  of  tbe  said  railways,  and  of  any  damages 
tbat  may  be  paid  to  him  on  account  of  interference  therewith,  as  aforesnid." 
Thweafter  a  motion  was  made  by  the  plalntlffft.  based  upon  the  petition  of 
John  J.  Byrne  to  be  made  a  party  plaintiff,  tbat  be  be  so  brought  In.  Tbto 
motion  was  granted,  and  from  the  order  thereupon  entered  the  defendants 
appeaL 

Ar^ed  beiorc  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Arthur  O.  To^msend,  for  appellants. 
W.  G.  Peckham,  for  respondents. 

O'BRIEN,  J.  It  has  been  repeatedly  held  that  the  supreme  court 
has  hill  discretionary-  power  to  join  consecutive  owners  in  one  suit,, 
or  refuse  to  do  so  {Mooney  v.  Railroad  Co.,  163  N.  Y.  242,  57  N. 
E.  496),  and  that  the  court  of  appeals  will  not  review  the  exercise 
of  that  power  by  the  supreme  court  (Koehler  v.  Railroad  Co.,  159 
N.  Y.  218,  53  N.  E.  1114).  This  latter  case  is  also  authority  for 
the  proposition  that,  where  the  present  owner  is  brought  in  as  a  plain- 
tiff, the  equitable  features  are  preserved,  and  the  suit  may  thereafter 
be  continued  as  a  suit  in  equity.  Where,  however,  the  present  owner 
is  not  brought  in,  and  all  that  remains  is  the  action  for  past  damages, 
the  correct  practice  is  for  the  original  plaintiff  to  have  the  case 
(^aced  on  the  jury  calendar  and  tried.  Canieron  v.  Railroad  Co.,  23 
Misc.  Rep.  590,  52  N.  Y.  Supp.  1036,  and  Id.,  38  App.  Div.  16,  56 
N.  Y.  Supp.  304.  As  far  as  stated,  therefore,  the  practice  is  settled 
tbat,  where  no  equitable  features  remain  in  favor  of  the  original 
plaintiff,  and  he  has  parted  with  the  fee  in  the  land  without  reserving 
any  rights  therein,  then,  as  all  that  remains  is  the  question  of  past 
damages,  there  is  no  need  for  bringing  in  the  grantee,  or  having 
any  supplemental  pleadings,  but  the  question  of  past  damages  can  be 
tried  by  a  jury.  Upon  such  facts,  where  nothing  further  appears  but 
that  the  original  plaintiff  has  parted  with  the  fee,  we  have  held  that 
the  court  should  not  exercise  its  discretion  in  bringing  the  owners 
of  successive  titles  into  one  equity  suit,  for  the  reason  that  their 
causes  of  action  are  totally  distinct,  and  recovery  by  one  owner  is  not 
incidental  to  recovery  by  a  former  or  a  subsequent  owner.  Linden- 
heim  v.  Railroad  Co..  28  App.  Div.  170.  50  N.  Y.  Supp.  886;  Stokes 
v.  Railway  Co.,  47  App.  Div.  58,  62  N.  Y.  Supp.  333;  Flammer  v. 
Same,  56  App.  Div.  183,  67  N.  Y.  Supp.  617.  Since  these  cases 
were  decided,  section  452  of  the  Code  of  Civil  Procedure  has,  by 
chapter  512  of  the  Laws  of  1901,  been  amended  so  that  it  now 
reads: 

"The  court  may  determine  the  controversy,  as  between  the  parties  before  it, 
where  it  can  do  so  without  prejudice  to  the  rights  of  others,  or  by  saTing 
tlielr  rights;  but  where  a  complete  determination  of  tbe  coutrDveray  cannot 
be  had  without  the  presence  of  other  parties,  the  court  must  direct  them  to  be 
brought  In.  And  where  n  person  not  a  party  to  the  action,  has  an  Interest 
Ow  subject  thereof,  or  in  real  property,  the  title  to  which  may  in  any  mar 


Digiitzed  by 


Google 


318  80  NBW  YORK  SVPPLBUBNT  (Sup.  Ct. 

'  and  U4  Nav  York  State  Reporter 

be  affected  by  the  Jndgment,  or  In  real  property  for  Injury  to  wlUcb  the 
complaint  demands  relief,  and  makes  application  to  the  court  to  be  made  a 
party,  It  must  direct  tbem  to  be  brought  In  by  the  propw  am^dment" 

It  is  insisted  that  by  force  of  the  amendment  it  is  mandatory  upon 
the  court  to  bring  in  a  subsequent  grantee,  upon  application  made, 
as  a  party  plaintiff.  We  do  not  assent  to  this  construction  of  the 
amendment,  thinking,  as  did  the  learned  judge  at  special  term,  that, 
while  it  broadened  the  scope  and  widened  the  field  with,  respect  to 
the  parties  that  might  be  brought  into  a  controversy,  particularly  as 
respecting  real  property  or  title  thereto,  the  question  whether  or  not 
a  party  should  or  should  not  be  brought  in  is  still  within  the  discre- 
tion of  the  court.  We  shall  not  attempt  to  reconcile  all  the  decisions 
upon  this  perplexing  subject  of  practice,  because  the  question  of  the 
exercise  of  discretion  by  the  court  must  necessarily  depend  upon 
the  facts  of  each  particular  case ;  and  we  have  decided  to  adhere  to 
the  rule  that  in  cases  where  there  is  a  mere  grant  of  the  property, 
so  that  the  interests  of  the  original  plaintiff  and  the  new  owner  or 
grantee  are  severable  and  distinct,  then,  in  the  exercise  of  a  sound 
discretion,  the  motion  to  bring  in  such  grantee  should  be  denied. 
Where,  however,  there  is  a  reservation  in  the  deed,  and  the  question 
is  presented  as  to  the  rights  which  the  original  plaintiff  may  have 
reserved  to  himself  in  the  land,  and  where,  for  its  complete  determina- 
tion, the  presence  of  the  grantee  is  proper,  and  the  latter  joins  in  the 
application  to  be  made  a  party,  we  think  the  special  term  may  then, 
in  the  exercise  of  its  discretion,  make  the  order  bringing  in  the 
grantee  as  a  party  plaintiff.  The  distinction  between  a  grant  with 
and  a  grant  without  a  reservation  is,  we  think,  obvious,  because  in 
the  latter  case  the  original  owner,  having  parted  with  his  entire 
interest  and  title  to  the  premises,  including  the  easements,  has  parted 
with  all  right  to  continue  his  action  as  one  in  equil;^-;  and,  as  the 
right  to  past  damages,  which  alone  remains  to  him,  is  one  in  which 
the  grantee  has  no  interest,  there  is  no  reason  why,  in  an  action  to 
recover  them,  the  latter  should  be  brought  in.  When,  however,  there 
is  an  express  reservation  in  favor  of  the  grantor  of  all  rights,  includ- 
ing the  easements,  then  there  remains  in  the  action  the  question 
whether  the  grantee  under  such  circumstances  has  any  interest  in 
such  reserved  rights,  or  any  interest  other  than  that  of  a  naked 
trustee  of  the  title  for  the  benefit  of  the  grantor.  In  the  determina- 
tion of  this  question  the  grantee  has  an  interest,  because  it  "affects" 
his  property,  -and,  if  he  be  brought  in,  there  can  be  a  complete 
determination  of  the  rights  of  all  the  parties.  Moreover,  as  against 
a  grantor  who  has  parted  with  his  title,  reserving  the  easements^ 
etc.,  the  defendant  has  not  the  constitutional  right  to  insist  on  a 
trial  by  jury,  because,  if  it  should  be  determined  that  the  effect 
of  the  reservation  is  to  leave  in  the  grantor  the  right  in  and  to 
the  easements,  then  the  equitable  features  are  still  preserved  in  the 
action,  and  it  can  be  continued  as  one  in  equity  without  offending 
that  provision  in  the  constitution  relating  to  right  of  trial  by  jury. 

We  think  the  order  appealed  from  should  accordingly  be  amrmed, 
with  $10  costs  and  disbursements.  All  concur. 
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(78  App.  Dir.  390.) 

MIIXEB  et  eL  T.  EDISON  ELECTRIC  ILLUMINATING  OO.  OF 
NEW  YORK. 

(Supreme  Court.  AppeUate  DlTlgton,  First  Department  Jannary  23,  1008.) 

L  Kdibance— Remedies— Nature  and  Form— Statutes. 

Code  Civ.  Proc.  S  908.  provides  that  an  action  tor  a  nuisance  shall  be 
tried  by  a  jury,  the  same  as  an  action  of  ejectment,  dower,  waste,  or  to 
recover  a  chattd.  Sel4,  that  such  section  referred  only  to  the  "action 
for  a  DuiBance"  anthwlzed  by  section  660,  which  proTides  that  an  action 
for  a  nuisance  may  be  maintained  in  any  case  where  such  an  action 
might  have  been  uialntained  under  prerions  laws,  and  did  not  apply  to 
a  suit  In  equity  to  restrain  the  maintenance  of  a  nnisance  and  ta  tecover 
past  damages. 

1  Same — Eqoitt  Jurisdiction. 

Equity  has  concurrent  jurisdiction  with  courts  of  law  orer  a  nuisance. 

Appeal  from  special  term,  New  York  cdunty. 

Suit. by  Eli  D.  Miller  and  another  ap;ainst  the  Edison  Electric 
Illuminating  Company  of  New  York.  From  an  order  sending  the 
issues  to  a  jury  for  trial,  and  directing  that  the  case  be  r^oved  to  the 
juzy  calendar,  plaintiffs  appeal.  Reversed. 

See  68  N.  Y.  Supp.  900 ;  73  N.  Y.  Supp.  376. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN.  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN.  JJ. 

F.  M.  Hardenbroolc,  lor  appellants. 
H.  J.  Hemmens,  for  respondent 

PATTERSON,  J.  This  action  was  brought  for  a  perpetual  in- 
junction to  restrain  the  defendant  from  using  its  property  in  such  a 
way  as  to  continue  a  nuisance  caused  by  such  use,  and  incidentally  to 
recover  past  damages.  Issue  was  joined,  and  thereupon  the  case  was 
placed  upCKi  the  special  term  or  equity  calendar  for  trial.  Thereafter 
a  motion  was  made  by  the  defendant  to  remove  the  case  from  that 
calendar,  and  send  it  to  be  tried  by  a  jury.  The  motion  was  granted, 
and  from  the  order  entered  thereon  this  appeal  is  taken. 

The  question  here  involved  was  determined  by  this  court  in  the  case 
of  Goldschmidt  v.  Steam  Co.,  7  App.  Div.  320,  40  N.  Y.  Supp.  169, 
but  it  is  now  urged  that  what  was  there  held  has  been  substantially 
overruled  by  the  decision  of  the  court  of  appeals  in  the  case  of 
McNuIty  V.  Light  Co.,  173  N.  Y.  410,  65  N.  E.  196.  We  do  not  re- 
gard that  case  as  having  that  effect,  notwithstanding  some  expressions 
m  the  opinion  of  the  court,  relied  on  by  the  respondent  herein.  That 
was  a  suit  in  equity  for  an  injunction  and  damages.  Before  the  case 
was  brought  to  trial,  the  rig^t  of  the  plaintiff  to  injunctive  relief  had 
ceased,  and  there  was  nothing  left  but  a  simple  action  of  trespass,  or 
on  the  case  for  damages.  It  had  become  purely  and  simply  an  action 
at  law,  which,  as  a  matter  of  course,  was  to  be  tried  by  a  jury.  It  was 
stated  in  the  majority  opinion  in  that  case  that  when  it  was  originally 
brought  it  was  properly  brought  as  a  suit  in  equity.  Here  the  action 
remains  intact  as  one  in  equity.  In  the  state  of  New  York  comti  of 
equity  have  always  had  concurrent  jurisdiction  with  courts 
matters  relating  to  a  private  nuisance,  and  might  restrain  r 
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sajice  by  injunction.  Olmsted  v.  Loomis,  6  Barb.  152;  Fisk  v.  Wil- 
ber,  7  Barb.  395;  City  of  Rochester  v.  Curtiss,  Clarke,  Ch.  336; 
Attorney  General  v.  Cohoes,  6  Pai^e,  133,  29  Am.  Dec.  755.  A  suit 
properly  constituted  as  one  in  equity  is  not,  and  never  was,  one  to 
which  the  constitutional  provision  with  reference  to  a  trial  by  jury 
could  apply ;  and  the  provision  of  the  Code  of  Civil  Procedure  con- 
tained in  section  968,  which  requires  an  action  "for  a  nuisance"  to  be 
tried  by  a  jury,  the  same  as  an  action  of  ejectment,  dower,  waste,  or 
to  recover  a  chattel,  applies  only  to  the  "action  for  a  nuisance,"  which 
is  authorized  by  section  1660  of  the  Code  of  Civil  Procedure,  and  that 
is  purely  a  common-law  action.  It  was  so  held  in  Cogswell  v.  Rail- 
road Co.,  105  N.  Y.  319,  II  N.  E.  518.  Hudson  v.  Caryl,  44  N.  Y. 
553i  was  a  common-law  action;  and  in  Lynch  v.  Railway  Co.,  129 
N.  Y.  286,  29  N.  E.  318,  15  L.  R.  A.  287,  26  Am.  St.  Rep.  523,  re- 
ferring to  the  latter  case,  the  court  says  that  it  "was  an  action  to  re- 
cover damages  for  the  overflowing  of  plaintiff's  lands,  and  to  compel 
the  removal  of  the  dam,  and  the  decision  turned  upon  the  ancient  right 
to  a  jury  trial  in  such  an  action  of  nuisance,  which  the  Code  had  not 
affected.  It  was  not  an  action  in  equity  to  restrain  a  nuisance,  which, 
according  to  Judge  Andrews'  opinion  in  the  Cogswell  Case,  supra, 
would  not  be  an  action  for  a  nuisance  directed  by  the  Code  to  be  tried 
by  a  jury."  The  general  remarks  of  Gray,  C,  in  Hudson  v.  Caryl, 
concerning  the  trial  of  actions  in  which  two  causes  of  action  are 
joined,  "one  exclusively  of  legal  and  one  exclusively  of  equitable 
cognizance,  arising  out  Of  the  same  transaction,  should,  for  an  inde- 
pendent reason,  have  been  tried  by  jury,  and  that  is  that  the  action, 
when  brought  for  the  double  object  of  removing  the  nuisance  and  re- 
covering damages  caused  thereby,  was  alwai's  tried  by  a  jury,"  are 
declared  in  the  Lynch  Case  to  be  obiter ;  and  that  they  are  so  is  shown 
by  the  history  of  the  action  for  nuisance.  It  was  the  common-law 
action  that  was  always  tried  by  a  jury,  and  not  the  suit  in  equity.  We 
do  not  understand  the  decision  in  the  McNuIty  Case  as  going  to  the 
extent  claimed  for  it,  namely,  that  the  distinction  between  the  equitable 
and  the  legal  cause  of  action  is  wiped  out,  and  that,  where  the  main 
relief  demanded  is  an  injunction,  and  damages  are  only  incidental,  the 
right  to  an  injunction  must  be  tried  by  a  jury.  The  difficulty  in  this 
case  is  the  failure  to  discriminate  between  a  suit  in  equity  of  this  char- 
acter and  an  "action  for  a  nuisance"  regulated  by  the  Code.  That 
action  is  provided  for  in  article  7  of  chapter  14  of  title  i  of  the  Code 
of  Civil  Procedure.  It  is  strictly  a  common-law  action.  At  the  com- 
mon law,  "the  remedy  for  an  injury  sustained  by  a  private  nuisance 
was  an  action  on  the  case  for  damages,  or  by  assize  of  nuisance,  or 
by  a  writ  of  quod  permittat  prosternere.  In  the  former  action  the 
party  injured  only  recovered  satisfaction  for  the  injury,  but  could  not 
thereby  remove  the  nuisance.  In  the  two  latter,  if  the  plaintiff  pre- 
vailed, he  not  only  recovered  damages  for  the  injuries  sustained,  but 
judgment  that  the  nuisance  be  abated  or  removed."  Waggoner  v. 
Jermaine,  3  Denio,  310,  45  Am.  Dec.  474.  AUhough,  in  England, 
both  the  assize  of  nuisance  and  writ  have  been  abolished  by  statute, 
the  writ  was  retained  in  this  state  as  "the  writ  of  nuisance,"  and  was 
regulated  by  2  Rev.  St.  p.  332.   By  that  statute  the  common-law 
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remedy  of  writ  of  nuisance  was  retained  "as  heretofore  accustomed," 
subject  to  certain  provisions  not  now  material,  and  in  the  act  it  was 
provided  that  the  judgment  upon  the  writ  of  nuisance  "in  case  the 
plaintiff  shall  prevail  shall  be  as  heretofore  accustomed, — that  the 
nuisance  be  removed,  and  that  the  plaintiff  recover  damages  occa- 
sioned thereby."  That  statute  remained  in  force  until  the  adoption  of 
the  Code  of  Civil  Procedure,  by  section  453  of  which  the  "writ  of 
nuisance"  was  abolished,  and  by  section  454  of  which  it  was  provided 
that  "injuries  heretofore  remettiable  by  writ  of  nuisance  are  subjects 
of  action  as  other  injuries,  and  in  such  action  there  may  be  judgment 
for  damages,  or  for  the  removal  of  the  nuisance,  or  for  both."  The 
proceedings  by  the  writ  were,  therefore,  changed  into  an  action,  and 
it  has  been  declared  that  the  action  thus  provided  for  is  a  substitute 
for  the  writ  of  nuisance  (Ellsworth  v.  Putnam,  16  Barb.  565);  and 
such  actions  have  been  frequently  before  the  courts, — as  Brpwn  v. 
Railroad  Co.,  12  N.  Y.  486;  Brown  v.  Woodworth,  5  Barb.  550; 
Hess  V.  Railroad  Co.,  29  Barb.  391.  The  provisions  of  the  Code  of 
Procedure  are  re-enacted  in  the  Code  of  Civil  Procedure  in  the  article 
entitled  "An  action  for  a  nuisance,"  above  referred  to,  with  the  addi- 
tion that  by  section  663  of  the  present  Code  an  action  on  the  case, 
where  judgment  for  a  sum  of  money  only  is  demanded,  is  not  regard- 
ed as  an  action  for  a  nuisance. 

With  this  brief  resume  of  the  history  of  the  "Action  for  a  nuisance,'' 
we  think  it  plain  that  the  provision  of  section  968  of  the  Code  of  Civil 
Procedure,  referring  to  a  trial  by  jury,  relates  to  the  common-law 
action  as  it  now  exists.  There  still  remains  concurrent  jurisdiction 
in  equity,  and  equitable  relief  must  be  afforded  after  a  trial  in  a  court 
of  equity.  This,  of  course,  has  no  relation  to  the  question  of  a  trial 
by  Jury  of  specific  issues  sent  from  a  court  of  equity  to  be  so  tried. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  an  order  entered  directing  that  the  cause  be  re- 
stored to  the  equity  calendar  for  trial.   All  concur. 


LORD  et  aL  v.  MURCHISON  et  at 

(Supreme  Oonrt,  Appellate  Division,  First  Department   Febraary  6,  190S.) 

1.  Contract— C0K8IDE  RATION. 

One's  aid,  whereby  a  firm  of  architects  gets  a  contract  for  work  on  a 
bailcllng.  Is  suOlcteiit  consideration  for  the  Arm's  agreement  to  pay  bim 
part  of  the  commissions. 

81.  PaETNBRSHIP— ACCOUNTIMO— EqUITT  JURISDICTIOH. 

Equity  wUl  take  a  partuerstalp  accoiintlng,  tiiongh  a  dissolution  Is  not 
Bought,  wha-e  tbe  firm  Is  engaged  In  Important  work,  requiring  time  and 
the  service  of  all  tbe  partners  till  Its  completion,  and  the  dispute  la  con- 
fined to  whether  a  certain  contract  made  by  one  of  the  partners  In  tbe 
firm  name,  stipnlattng  for  payment  to  a  person  of  a  percentage  of  tbe 
commissions  on  a  certain  job,  was  binding  on  all  the  partners,  and.  If  so, 
bow  It  was  to  be  construed,  and  the  person  with  whom  It  was  made 
having  been  made  a  defendant  by  order  of  court 
1-  Appeal— Part  or  Judombnt. 

No  appeal  baring  been  taken  from  that  part  of  a  Judgment  In  an  equity 
suit  which  awarded  a  money  Judgment  to  one  of  tbe  parties,  the  dalm 
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cnnnot  be  made  on  appeal  tbat,  as  to  the  clatm  covered  by  tliat  part  of 
the  judgment,  appellant  had  a  right  to  a  Jury  tclal. 
HcLaughlln  and  Laughlln,  JJ.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Austin  W.  Lord  and  another  against  Washinfjton  Hull. 
Kenneth  M.  Murchison,  Jr.,  was  made  defendant  by  an  order  of  court. 
From  the  judgment  (74  N.  Y.  Supp.  711),  defendant  Hull  appeals. 
Affirmed. 

The  action  Is  In  equity  to  obtain  an  accounting  between  partners,  and  an 
Interpretation  of  their  partnership  agreement,  and  of  a  written  contract  en- 
tered Into  with  the  defendant  Murchison  in  the  partnership  name.  The  latter 
agreemmt  la  embodied  in  a  letter  as  followi: 

"February  18,  1886. 
"K.  M.  Murchison,  Jr..  Esq.—Dear  ^r:  Our  proposition  for  tlie  proposed 
reflldence  and  mausoleum  for  William  A.  Clark,  Esq.,  for  which  sketches  are 
now  being  prepared  In  this  oftlce,  is  as  follows:  The  abore-mentloned  woiic 
Is  to  be  done  under  the  name  of  Lord,  Hewlett  &  Hull  and  K.  M.  Murchison, 
Jr.,  associate  architects.  For  the  work  on  the  mausoleum,  15  per  cent  of  the 
gross  commissions  is  to  be  paid  to  you,  and  15  per  cent  of  the  gross  com- 
mission Is  to  be  paid  to  Horace  B.  O^lins.  For  the  work  on  the  residence, 
10  per  cent,  of  the  gross  commission  Is  to  be  paid  to  you;  and  any  drafting 
or  other  wotk  that  ehalf  be  done  by  you  under  oar  direction  In  connection 
wltii  elUier  of  these  contracts  shall  be  paid  for  by  us  at  a  rate  to  be  agreed 
upon  between  you  and  ourselres, 

"V«ry  truly  yours,  Lord,  Hewlett  ft  Hull. 

"Accepted. 

'■K.  M.  Morctalson,  Jr.** 

The  parties  originally  were  Lord  and  Hewlett,  as  plaintiffs,  and  Hall  ai 
defendant;  these  three  persons  composing  the  firm  of  Tx>rd,  Hewlett  &  Hull, 
architects.  By  order  of  the  court  made  after  the  action  was  brought  the 
defendant  Murchison  was  brought  In  as  a  party  defendant;  and  he  thereafter 
appeared  and  served  his  answer,  claiming  the  beneSts  of  the  agreement  which 
Is  above  set  forth. 

The  special  term,  after  a  trial,  rendered  a  decision  determining  tbe  rights 
of  the  parties  imder  the  partnership  agreement  and  under  the  contract  with 
Murchison,  and  ordered  an  accounting.  To  save  a  reference,  the  parties,  hj 
stipulation,  agreed  that  nnder  the  terms  of  the  decision  there  would  be  due 
from  the  defendant  Hull  to  tbe  plaintiffs  tbe  sum  of  $1,416.27.  and  from  the 
plaintiffs  and  the  defendant  Hull  to  the  defendant  Murchison  the  sum  of 
$3,000.  From  the  Judgment  entered  the  defendant  Hull  appeals;  but  no  ap- 
peal has  been  taken  from  the  judgment  in  favor  of  Murchison. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

John  Henry  Hull,  for  appellant. 

J.  Albert  Lane,  for  respondents  Lord  and  others. 

Henry  B.  Culver,  for  respondent  Murchison. 

O'BRIEN,  J.  The  two  questions  which  were  principally  contested 
u^on  the  trial,  and  which  are  again  presented  upon  this  appeal,  are: 
First,  whether  this  action  for  an  accounting  is  maintainable,  and,  if 
so,  whether  a  money  judgment  could  herein  be  awarded  in  favor  of 
Murchison;  and,  secondly,  whether  the  so-called  Murchison  agree- 
ment is  valid  and  binding  upon  the  firm. 

Upon  this  latter  question,  little  need  be  added  to  what  was  said 
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by  the  learned  judge  at  special  term  in  his  opinion,  wherein  he  pointed 
out  the  consideration  which  moved  from  Murchison  to  the  firm,  which 
consideration,  we  think,  was  sufficient  to  support  the  agreement. 

The  more  serious  question  is  the  one  first  stated, — whether  or  not 
this  action  is  maintainable.  The  general  rule  is  that  courts  of  equity 
will  not  sustain  a  copartnership  suit  for  an  accounting,  except  with 
a  view  to  dissolve  the  partnership.  Thus,  in  i  Coll.  Partn.  {6th  Ed.) 
§  282,  it  is  said,  "The  account  which  a  court  of  equity  decrees  between 
partners  is  usually  consequent  upon  a  dissolution,  and  Lord  Eldon  was 
inclined  to  hold  that  it  must  depend  upon  a  dissolution."  And  2 
Lindl.  Partn.  (4th  Ed.)  p.  1231,  refers  to  "the  old  rule"  that  "a  decree 
for  an  account  between  partners  will  not  be  made,  save  with  a  view 
to  the  final  determination  of  all  questions  and  cross-claims  between 
them,  and  to  a  dissolution  of  the  partnerships."  This  author,  how- 
ever, clearly  points  out  the  relaxation  of  this  rule,  and  refers  to  cer- 
tain exceptions,  the  second  of  which  he  states  (page  1231)  to  be 
"where  the  partnership  is  for  a  term  of  years  still  unexpired,  and  one 
partner  has  sought  to  exclude  or  expel  his  copartner,  or  to  drive  him 
to  a  dissolution,"  under  which  circumstances  an  accounting  may  be 
granted  without  there  being  a  dissolution  of  the  firm.  Here  the 
partnership  was  engaged  in  important  work  which  required  time  and 
the  service  of  all  the  partners  for  its  completion  ;  and  unless  the  ques- 
tions about  which  they  disagreed,  and  which  were  serious,  could  in 
some  way  be  adjusted  consistently  with  the  rights  of  the  partners 
under  their  firm  agreement,  it  was  evident  that,  to  the  great  detriment 
of  all,  a  dissolution  would  result.  The  principal  contention  between 
them  was  as  to  the  construction  of  their  partnership  agreement,  as 
bearing  upon  the  contract  entered  into  with  Murchison,  and  how  far 
this  latter  agreement  was  binding  on  the  firm.  The  defendant  Hull 
insisted  that  he  was  entitled  to  withdraw  one-third  of  all  moneys  from 
the  firm  as  they  were  received  for  the  work  on  the  Clark  buildings, 
and  on  his  copartners  he  cast  the  burden  of  meeting  the  obligations 
which  they  b^eved  rested  on  the  firm  under  the  Murchison  agree- 
ment. Were  tlus  to  continue,  it  would  unsettle  the  business  of  the 
partners,  and  widen  the  breach  between  them,  and  in  the  end  would 
enable  Hull,  who  had  access  to  the  firm's  bank  account,  to  withdraw 
his  one-third  in  full,  and  place  upon  his  two  partners  the  burden  of 
paying  out  of  their  share  what  they  believed  and  conceded  was  due  to 
Murchison.  The  settlement  of  this  controversy  was  important,  not 
only  as  aflfecting  the  liability  of  the  firm,  but  also  as  being  essential 
for  that  harmony  between  the  parties  which  was  necessary  to  enable 
them  successfully  to  work  together  and  complete  their  various  con- 
tracts, it  must  be  remembered,  moreover,  that  the  dispute  did  not 
embrace  all  of  the  partnership  transactions,  but  was  confined  and 
related  solely  to  the  difference  arising  over  the  Murchison  contract; 
and  the  settlement  of  the  dispute,  and  a  construction  of  their  firm 
agreement  as  bearing  upon  that  controversy,  in  no  way  affected  the 
rest  of  their  partnership  affairs.  We  think,  therefore,  that  this  action 
is  witliin  the  exception  to  the  general  rule  that  a  court  of  equity  will 
not  take  a  partnership  accounting,  except  in  connection  with  the  dis- 
solution of  the  firm. 
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Another  feature  bearing  upon  the  question  of  the  right  and  jurisdic- 
tion of  a  court  of  equity  to  take  cognizance  of  the  action  arises  from 
the  fact  that  the  rights  of  Murchison,  a  third  party,  are  involved,  who, 
excepting  as  to  the  contracts  for  the  Clark  biiikiings,  is  a  stranger  to 
the  partnership.  He  has  been  made  a  codefendant  by  order  of  the 
court,  not  appealed  from,  and  herein  he  was  permitted  to  litigate  his 
rights.  The  dispute,  therefore,  involving,  as  it  did,  a  third  party  to 
the  firm,  was  one  which  could  properly  be  brought  into  equity  for 
adjustment.  Although  Murchison  was  not  originally  a  party,  having 
been  duly  brought  in  and  being  there  of  right,  the  action  is  to  be 
viewed  as  though  he  had  originally  been  made  a  party.  Thus  con- 
sidered, there  was  a  serious  difference  of  opinion  among  the  partners 
as  to  whether  the  residence  of  Clark,  constructed  and  to  be  construct- 
ed by  the  firm,  was  the  one  referred  to  in  the  Murchison  agreement; 
Hull's  contention  being  that,  by  reason  of  changes  in  the  plans  due  to 
acquisition  of  a  larger  plot  of  land  by  Mr.  Clark,  the  present  building 
is  entirely  diflferent  from  the  one  mentioned  in  such  agreement,  and 
that,  in  connection  with  the  present  building  of  Clark,  Murchison  is 
entitled  to  no  payments  from  the  firm.  The  direct  question,  therefore, 
is  presented  as  to  the  construction  to  be  given  the  written  agreement 
between  the  firm  and  Murchison,  upon  which  necessarily  depend  the 
rights  and  duties  of  the  partners,  not  only  as  between  themselves,  but 
as  regards  Murchison.  In  one  aspect  of  that  agreement,  Murchison 
might  be  regarded  as  a  partner,  because  not  only  is  he  in  name  and 
designation  on  the  plans  held  out  as  an  associate  architect  with  the 
others,  but,  regard  being  had  to  the  manner  in  which  he  was  to  be 
paid,  it  might  well  have  been  held  that  with  respect  to  the  Clark  build- 
ings he  was  in  effect  a  partner  with  the  others.  It  is  unnecessary, 
however,  to  determine  this  question,  or  to  do  more  than  refer  to  the 
facts  bearing  upon  the  controversy  for  the  purpose  of  showing  that, 
although  a  dissolution  was  not  asked  for  or  desired,  it  was  still  compe- 
tent for  the  court,  to  the  end  that  the  firm  might  continue,  to  assume 
jurisdiction  of  this  one  subject  of  difference,  and,  upon  a  construction 
of  the  agreement,  determine  the  respective  rights  of  the  parties. 

This  view  which  we  take  of  the  controversy  we  think  disposes  as 
well  of  the  contention  that  in  such  a  suit  it  was  not  proper  to  award 
a  money  judgment  in  favor  of  Murchison.  The  defendant  Hull  insists 
that,  as  to  Murchison's  claim,  he  was  entitled  to  a  trial  by  jury.  As 
we  have  endeavored  to  point  out,  Murchison's  relation  to  the  firm, 
if  not  strictly  that  of  a  partner,  was  that  of  a  partner  quoad  hoc ;  and, 
in  determining  his  rights  in  an  action  wherein  both  his  contract  and 
the  partnership  agreement  were  involved,  it  was  permissible  to  direct, 
as  was  done,  an  accounting  among  all  the  parties  or  partners. 

We  deem  it  unnecessary  to  discuss  the  many  subsidiary  questions 
raised,  because  we  think  that  they  were  properly  disposed  of  at  the 
special  term.  Having  concluded  that  it  was  competent  for  the  special 
term  to  order  an  accounting,  and  there  being  no  valid  ground  for 
assailing  the  lines  upon  which  the  accounting  was  directed,  and  the 
parties  agreeing  as  to  the  sums  payable  under  the  determination  of  the 
court,  it  follows  that  the  judgement  entered  upon  the  decision,  and  in 
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accordance  with  the  stipulation  of  the  parties,  is  right  and  should  be 
afHrmed,  vitb  costs. 


VAN  BRUNT,  P.  J.,  and  PATTERSON,  J.,  concur.  LAUGH- 
LIN,  j.,  dissents. 


McLaughlin,  j.  (dissenting).  The  complaint  alleged  that  the 
plaintiffs  and  the  appellant,  Hull,  at  and  for  some  time  prior  to  the 
commencement  of  this  action,  were  copartners,  and  as  such  entered 
into  an  agreement  with  the  defendant  Murchison,  by  which  they 
agreed  to  pay-  to  him  lo  per  cent,  of  the  gross  commissions  for  the 
work  which  they  did  as  architects  on  the  residence  of  one  William  A. 
Clark;  that  thereafter  a  disagreement  arose  between  the  copartners 
as  to  the  validity  of  the  agreement  entered  into  with  Murchison,  and 
as  to  the  liability  of  the  copartnership  to  him  for  payments  theretofore 
and  thereafter  to  be  made;  that  the  defendant  Hull  had  withdrawn 
from  the  copartnership  funds  in  excess  of  what  he  was  entitled  to,  and 
appropriated  them  to  his  own  use ;  that  a  dissolution  of  the  copartner- 
ship was  not  desired,  but  that  judgment  was  asked  that  an  accounting 
be  had  between  the  copartners  of  all  matters  relating  to  the  copart- 
nership to  the  commencement  of  the  action,  and  that  it  be  determined 
whether  the  agreement  with  Murchison  was  binding  upon  the  firm ; 
and  for  such  other  and  further  relief  as  might  be  just  and  proper. 
The  answ<er  of  the  defendant  Hull  put  in  issue  the  validity  of  the 
agreement,  and  the  payments  made  by  reason  of  it  to  Murchison  ; 
denied  that  he  had  withdrawn  from  the  firm  any  sum  of  money  to 
which  he  was  not  entitled ;  and  alleged  that  the  plaintiff  Hewlett  made 
the  agreement  with  Murchison  on  his  own  behalf,  and  not  otherwise- 
and  without  the  knowledge  or  consent  of  the  other  members  of  the 
firm ;  and  asked  that  an  accounting  be  had,  and  a  judgment  awarded 
against  the  plaintiffs  for  the  amount  of  such  unauthorized  payments. 
After  issue  had  been  thus  joined,  Murchison,  upon  his  own  appHcation, 
was  made  a  defendant  to  the  action,  and  as  such  interposed  an  answer 
in  which  he  substantially  admitted  all  of  the  allegations  of  the  com- 
plaint, and  denied  all  of  the  allegations  as  to  new  matter  set.  up  in  the 
answer  of  the  defendant  Hull ;  alleged  the  making  of  the  agreement 
with  the  firm ;  and  asked  that  a  judgment  be  given  him  for  whatever 
sum  might  be  found  to  be  due  from  the  firm  to  him  under  the  agree- 
ment. At  the  trial  the  only  questions  litigated  were  whether  Murchi- 
son's  agreement  was  binding  upon  the  firm,  and,  if  so,  whether  the 
plaintiffs  were  entitled  to  a  judgment  against  the  defendant  Hull  few 
the  amounts  which  he  had  drawn  out  of  the  assets  of  the  firm,  cor- 
responding to  what  would  have  been  his  share  had  not  certain  pay- 
ments, to  which  he  objected,  been  made  by  the  firm  to  Murchison. 
After  both  parties  had  rested,  the  defendant  Hull  moved  to  dismiss  the 
complaint  upon  the  ground,  among  others,  that  no  cause  had  been 
established  justifying  an  accounting  between  the  partners,  and  there 
was  no  ground  for  equitable  relief.  The  motion  was  denied,  and  sub- 
sequently the  court  made  a  decision  to  the  effect  that  the  Murchison 
agn'eement  was  binding  upon  the  firm,  and  that  he  was  entitled  to  judg- 
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ment  for  whatever  amount  might  be  found  due  him,  on  an  account- 
ing, from  the  firm,  and  that  the  defendant  XiuU  was  liable  to  the 
plaintiffs  for  the  sums  before  mentioned,  which  he  had  drawn  out  of 
the  firm;  and. an  interlocutory  judgment  was  directed  accordingly. 
To  save  the  expense  of  a  reference  to  determine  these  several  amounts, 
the  same  were  agreed  upon,  and  final  judgment  was  entered  in  favor 
of  the  plaintiffs  against  Hull,  and  in  favor  of  Murchison  against  the 
firm,  from  which,  as  well  as  from  the  interlocutory  judgment,  the  de- 
fendant Hull  appealed. 

I  am  unable  to  concur  in  the  prevailing  opinion  that  the  judgments 
should  be  affirmed.  In  the  view  whi<5  I  take  of  this  record,  no 
ground  whatever  was  shown  for  equitable  relief.  There  was  no  dis- 
pute between  the  partners,  except  as  to  whether  or  not  Murchison's 
agreement  was  binding  upon  the  firm.  That  presented,  not  an  equit- 
able, but  a  legal,  question,  and  the  validity  of  that  agreement  could 
not  be  determined  under  the  pretense  of  an  accounting  between  the 
partners.  None  of  them  eithef  wanted  or  asked  for  a  dissolution  of 
the  firm,  and  a  dissolution  was  not  decreed,  nor  was  an  accounting  be- 
tween them  ordered.  As  I  understand  the  law,  a  court  of  equity  will 
not  entertain  jurisdiction  of  the  aflfairs  of  a  partnership  until  by  its  de- 
cree a  final  judgment  of  the  business  of  the  partnership  can  be  eflfected 
(2  Beach,  Mod.  Eq.  Jur.  par.  873;  i  Coll.  Partn.  [6th  Ed.]  §  282; 
2  Lindl.  Partn.  [4th  Ed.]  p.  123 1  ;  Thompson  v.  Lowe,  iii  Ind.  272, 
12  N.  E.  476);  in  other  words,  that  disagreements  between  partners 
will  only  be  settled  by  a  court  of  equity  when  a  dissolution  is  desired 
or  lias  taken  place.  This  seems  to  be  the  general  rule,  and,  indeed,  is 
conceded  in  the  prevailing  opinion;  but  it  is  there  said  that  it  has 
been  modified,  at  least  to  the  extent  of  directing  an  accounting  where 
the  partnership  extends  for  a  term  of  years,  and  one  of  the  partners 
has  sought  to  exclude  or  expel  his  copartner,  or  to  drive  him  into  dis- 
solution. It  may  well  be  doubted  whether  this  rule  has  been  modi- 
fied to  the  extent  suggested.  But  whether  it  has  or  not,  it  has  no 
application  to  the  facts  here  presented.  Here  there  has  been  no  ac- 
counting directed  between  the  partners,  nor  has  a  dissolution  been  de- 
creed, nor  do  any  of  the  partners  want  a  dissolution.  All  that  has 
been  done  is  to  determine  that  Murchison  has  an  agreement  which 
is  binding  upon  the  firm,  and  by  reason  of  which  he  has  a  valid  claim 
for  a  specified  sum,  for  which  judgment  is  directed  in  his  favor,  and 
that  the  defendant  Hull  having  objected  to  certain  payments  thereto- 
fore made  to  him,  and  withdrawn  from  the  firm's  assets  a  sum  cor- 
responding to  his  interest  in  such  payments,  the  other  two  partners 
were  entitled  to  a  judgment  against  him  for  that  amount.  As  to 
the  claim  of  Murchison,  no  basis  whatever  was  presented  for  the  exer- 
cise of  the  equitable  powers  of  the  court.  If  the  claim  was  a  valid 
one,  the  firm  should,  as  it  did,  pay  it.  If  invalid,  then  the  parties  dis- 
puting it  were  entitled  to  a  jury  trial.  As  to  the  judgment  against 
Hull,  whether  he  had  withdrawn  from  the  firm's  assets  sums  to  which 
he  was  not  entitled  could  only  be  determined  when  the  firm  was  dis- 
solved and  an  accounting  had. 

It  is,  indeed,  a  novel  proposition  that  whenever  a  disagreement  arises 
between  partners,  and  neither  of  them  desires  or  asks  for  a  dissolution 
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of  the  copartnership  agreement,  that  they  can  rush  into  a  court  of 
equity,  and  have  that  court  determine  which  one  is  right  and  which 
one  is  wrong.  I  do  not  believe  that  the  court  ought  to  permit  its 
equitable  powers  to  be  used  in  this  way,  and  for  these  reasons,  the 
question  having  been  presented  on  a  motion  to  dismiss  the  complaint 
at  the  close  of  the.  trial,  I  think  the  judgment  against  the  defendant 
Hull  should  be  reversed,  with  costs. 

(79  App.  Div.  141.) 

LEGOAT  T.  LEOOAT. 

(Supreme  Court,  Appelate  DivlBlon,  Second  Department.  Jannorj-  28,  1906.) 

1.  DiRECTiow  OF  Verdict — Motion  bt  Both  Partieh— Effect. 

Where,  at  the  close  of  a  case,  each  party  moved  for  a  directed  verdict 
In  his  favor,  and  neither  requested  the  submission  of  any  Issue  to  the 
Jury,  the  dedston  of  the  court  on  the  facts  had  the  same  effect  as  a  Jury 
verdict. 

IL  Exceptions— Qdesttonb  Raised— Interpret ATtov  op  Statute. 

laws  1807,  c  420,  S  6,  makes  every  sennvl  partner  liable  to  third 
persons  Jointly  nnd  severally  for  all  partnership  obligations.  The  court 
below  held  that  under  the  statute,  proceedings  might  be  had  against  the 
executor  of  a  deceased  partner  without  first  exhausting  the  legnl  remedies 
against  the  aurvlving  partner,  but  plaintiff  pleaded  and  provetl  facts  en- 
titling her  to  bring  the  action  regardless  of  such  interpretation  of  the 
statute,  and  no  testimony  of  defendant  was  excluded  which  would  have 
been  admissible  had  the  Interpretation  been  otherwise.  Bcld,  thst  the 
statute  was  not  up  for  interpretation  on  exceptions  talien  In  the  trial. 

S.  Pa itTNERs— Actios  against  Executor  op  Dkckased  Parts eb— Condition 
Precedent— Exhausting  RRMEDtsa  against  Surviving  Partner. 

Recovery  of  Judgment  against  a  surviving  partner,  and  return  of  execu- 
tion nulla  bona,  constitutes  an  exhaustion  of  the  legal  remedies  against 
such  partner,  and  renders  competent  an  action  sgainBt  the  execntor  of  a 
deceased  partner,  regardless  of  whether  Laws  18i>7,  c.  420,  &  8,  authorizes 
an  action  In  the  flrst  Instance  against  such  executor. 

4.  Same— CoLi,u.si ON— Creditor  and  Surviving  Partner. 

Proof  that  the  return  of  milla  bona  of  an  execution  against  a  surviv- 
ing partner  was  brought  alrout  by  collusion  of  plaintiff  and  such  partnw, 
the  sheriff  not  being  Included,  would  not  be  a  good  atfirrantive  defense  to 
an  action  against  the  executor  of  a  deceased  partner,  though  the  statute 
be  consldored  aa  not  permitting  action  against  the  executor  until  the  legal 
remedies  have  been  exbauated  against  the  surviving  partner. 

Oi  Same— Partmership  Assets- Transfer  to  Corporation— Novation. 

Though  all  the  assets  of  a  partnership  subject  to  its  debts  were  trans- 
ferred to  a  corporation  with  the  knowledge  and  acquiescence  of  a  creditor, 
there  was  no  novation,  unless  the  corporation,  the  creditor  being  a  party 
to  the  agreement,  bound  itself  to  pay  such  debts. 

&  Same— Partnership  Obligation— Payment— Proof. 

Where,  In  an  action  against  the  exectitor  of  a  deceased  partner,  there 
is  positive  uncontradicted  evidence  tbat  another  partner  personally  trans- 
ferred certain  realty  In  payment  of  one-taalf  of  a  partnership  olrfigatlon, 
proof  that  the  true  value  of  the  property  was  sufficient  to  discharge  the 
whole  debt  raises  no  presumption  that  such  transfer  wiped  out  the  d^t 

Action  by  Jeannie  Z.  Leggat  against  Marietta  Leggat,  as  executrix 
(A  Richard  J.  Leggat.  Verdict  for  plaintiff.  Defendant's  exceptions 
heard  in  the  first  instance  in  the  appellate  division,  and  overruled. 

T6.  See  NoTatI<ui,  voL  S7«  Gait.  Dig.  {  7. 
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Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS. 
WOODWARD,  and  HIRSCHBERG.  JJ. 

Joseph  A.  Burr,  for  appellant. 
A.  D.  Kneeland,  for  respondent 

JENKS,  J.  The  case  comes  up  upon  exceptions  taken  by  the 
defendant,  and  ordered  to  be  heard  in  the  first  instance  at  the  appellate 
division.  The  action  was  brought  to  recover  a  balance  upon  two 
promissory  notes  made  in  1892  by  the  copartnership  of  Leggat  Bros. 
The  firm  consisted  of  Andrew  R.  Leggat  and  Richard  J.  Leggat.  The 
latter  died  in  1899,  and  this  defendant  ts  his  executor.  The  plaintiff 
alleged  that  one-half  of  each  note  had  theretofore  been  paid  by  An- 
drew R.  Leggat.  She  also  pleaded  that  in  1900  she  had  recovered 
judgment  for  the  balance  of  the  notes  against  Andrew  R.  Leggat,  as 
sole  surviving  partner;  that  an  execution  issued  upon  said  judgment 
had  been  returned  wholly  unsatisfied;  that  the  judgment  was  wholly 
unpaid;  that  Andrew  R.  Leggat  was  insolvent;  that  she  had  exhaust- 
ed her  legal  remedy  against  him  as  sole  surviving  partner;  and  that 
the  defendant,  as  executor,  had  disputed  and  had  rejected  her  claim 
upon  the  notes.  Additional  to  her  denials  of  various  allegations  of 
the  complaint,  the  defendant  pleaded,  inter  alia,  that  the  said  execution 
was  returned  nulla  bona  by  the  collusion  of  the  plaintiff  and  Andrew  R. 
Leggat,  and  pleaded  as  a  defense  that  in  1899  Andrew  R.  Leggat  con- 
veyed certain  realty,  exceeding  in  value  $15,000,  to  the  plaintiff,  who, 
in  consideration,  applied  $6,000,  one-half  of  the  amount  due  on  the 
notes,  in  part  payment  of  the  notes,  and  that  the  value  of  the  prop- 
erty thus  conveyed  was  sufficient  to  discharge  the  notes.  As  a  further 
defense,  the  defendant  pleaded  that  in  June,  1900,  the  corporation  of 
Leggat  Bros,  was  organized  under  the  statutes  of  Maine ;  that  there- 
upon all  of  the  assets  of  the  copartnership  of  Leggat  Bros,  were  trans- 
ferred to  the  corporation,  subject  to  the  debts  and  liabilities  of  the 
copartnership ;  that  the  assets  thus  transferred  were  sufficient  to  meet 
the  debts  of  the  a>partnership ;  and  that  in  May,  1900,  the  plaintiff 
had  agreed  to  pursue  such  assets  then  held  by  the  corporation.  At 
the  trial  the  plaintiff  read  in  evidence  the  notes,  the  judgment  roll 
in  the  action  against  Andrew  R.  Leggat  as  surviving  partner,  the 
execution  issued  thereunder,  the  return  thereon  of  nulla  bona,  and 
rested.  Thereupon  the  defendant  offered  testimony,  of  which  a  part 
was  excluded  under  objections.  At  the  close  of  the  case  the  defend- 
ant moved  for  a  direction  of  a  verdict  on  the  ground  that  the  notes 
had  been  paid,  and  the  plaintiff  moved  for  a  direction  in  her  favor  for, 
the  amount  due  upon  the  notes.  The  court,  under  exception,  directed 
a  verdict  for  the  plaintiff  for  the  balance  of  the  notes.  As  no  request 
was  made  by  the  defendant  for  the  submission  of  any  specific  question 
of  fact  to  the  jury,  the  decision  of  the  court  upon  the  facts  is,  in  effect, 
the  same  as  if  there  had  been  a  verdict  by  the  jury  after  submission 
to  it.  Iron  Co.  v.  Brown,  171  N.  Y.  489,  493,  04  N.  E.  194,  and  au- 
thorities cited.  There  was  evidence  to  warrant  the  direction  of  the 
court. 

It  is  insisted  that  the  court  erred  in  law  because  it  agreed  with  the 
contention  of  the  learned  counsel  for  the  plaintiff  that,  as  the  partner- 
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■ship  law  (section  6,  c.  420,  Laws  1897)  makes  every  general  partner 
liable  to  third  persons  jointly  and  severally  for  all  of  the  obligations 
of  the  partnership,  the  plaintiff  was  under  no  obligation  to  proceed 
-against  Andrew  R.  Leggat  as  the  sannving  member  of  the  firm ;  but 
immediately  after  the  death  of  Richard  J.  I^g^t,  and  the  issue  of  let- 
ters under  his  will,  she  could  have  presented  her  claim  to  his  executor 
for  the  full  amount  of  the  notes,  and  upon  rejection  thereof  could  have 
forthwith  proceeded  to  enforce  the  claim  against  this  defendant. 
Even  if  we  thought  the  court  erred  in  its  interpretation  we  should  not 
disturb  the  judgment  unless  the  judgment  were  in  some  way  based 
upon  this  error.  I  think  that  the  disposition  of  this  case  does  not 
require  an  interpretation  of  the  statute.  I  may  say,  however,  that 
although  the  phraseology  of  the  statute  may  seem  to  sustain  the  con- 
tention of  the  learned  counsel  for  the  plaintiff,  yet  such  interpretation 
is  counter  to  the  trend  of  the  decisions  of  this  state.  Lawrence  v. 
Trustees,  2  Denio,  577;  Voorhis  v.  Childs*  ExV,  17  N.  Y.  354;  Van 
Riper  v.  Poppenhausen,  43  N.  Y.  68;  Pope  v.  Cole,  55  N.  Y.  124,  14 
Am.  Rep.  198;  Harbeck  v.  Pupin,  123  N.  Y.  115,  25  N.  E.  311 ;  Hot- 
opp  V.  Huber,  i6o  N.  Y.  524,  532,  55  N.  E.  206.  It  is  true  that  the 
revisors  in  their  report  to  the  legislature  mark  the  provision  of  the 
statute  of  1897  as  "new" ;  but  when  the  statute  is  presented  its  purpose 
should  be  considered  not  only  upon  its  naked  words,  but  also  in  light 
of  the  remarks  of  Woodworth,  J.,  in  Grant  v.  Shutter,  i  Wend.  148 : 

"In  tbe  case  vt  a  joint  cmtract,  if  one  of  ttie  parties  die  Us  executor  is  at 

law  dlscbarged  from  liability,  and  the  surriTor  slone  can  be  aaed;  and  [f  the 
executor  be  sued  he  may  plead  the  survirorFihlp,  or  give  It  Id  evidence 
under  the  general  Issue;  but  If  the  contract  be  several,  or  Joint  and  several, 
the  executor  of  the  deceased  may  be  sued  at  law  In  a  separate  action.  1 
Chltty,  PI.  37;  2  Burrows,  1190.  This  doctrine,  which  allows  an  action  against 
the  executor.  Is  applicable  to  cases  where  the  contract  by  the  express  assent 
of  the  parties,  Is  made  Joint  and  several.  It  does  not  anthorlze  a  creditor  to 
sne  the  executor  or  administrator  of  a  deceased  partner.  I  am  not  nwnre 
tliat  any  such  action  has  ever  been  sustained  at  law.  Tbe  observations  of 
Lord  Mansfield  In  Bice  v.  Shnte,  6  Burrows,  2G12,  do  not  support  a  contrary 
doctrine.  He  says:  'All  contracts  with  partuOTs  are  Joint  and  several;  every 
partner  Is  liable  to  pay  the  whole.'  Tbe  latter  clause  explains  the  meaning 
of  tbat  learned  Judge:  not  that  you  can  at  law  proceed  against  the  executor 
or  administrator  of  the  deceased  partner,  In  the  same  manner  that  may  be 
done  on  a  contract  made,  which  Is  declared  to  be  Joint  and  several,  but  that 
each  partner  is  bolden  to  pay  the  whole  debt,  and  not  a  portion  merely.  The 
remarks  of  his  lordsblp  had  reference  to  tbe  extent  of  UabUtty  of  each  part- 
ner, not  to  the  form  of  proceeding  to  be  pursued  by  the  creditor.  The  same 
remarks  would  be  equally  pertinent  when  applied  to  a  joint  demand  against 
two  debtors.  Each  debtor  Is  liable  to  pay  the  whole,  and  In  that  sense  the 
ccmtnict  may  be  said  to  be  Joint  and  several;  but  It  will  not  be  contended  that 
therefore  Uie  executor  of  the  deceased  debtor  is  liable  in  a  court  of  law." 

I  think  that  the  statute  is  not  up  for  interpretation,  for  the  following 
reasons :  In  the  first  place,  the  plaintiff  did  not  rely  upon  her  inter- 
pretation to  the  limitation  of  either  her  pleading  or  her  proof;  for 
she  pleaded  and  proved  a  judgment  entered  by  her  against  Andrew  R. 
Leggat  as  the  surviving  partner,  and  the  return  of  an  execution  there- 
on nulla  bona. 

In  Pope  V.  Cole,  supra,  the  court,  per  Grover,  J.,  say: 
It  is  now  said  by  the  counsel  for  the  appellant  that  tbe  piaintltTs  ought 
to  be  inecladed  from  tlila  equitable  remedy,  for  the  reason  tbat  the  aurrivor 
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had  property  from  which,  had  the  sheriff  discovered  It,  the  ezecntion  might 
hare  been  aatisfled.  But  the  plaintiffs  were  not  In  fault  for  the  failure  of 
fbe  sheriff  to  discover  this  property.  They  bad  done  all  that  was  required 
of  them  when  the;  had  delivered  the  execution  to  the  sheriff.  It  was  not 
their  but  the  duty  of  the  sheriff  to  ascertain  whether  the  debtor  had  property 
to  satisfy  It;  and  when  the  sheriff  returned  that  he  had  not  the  legal  remedy 
was  exhausted,  and  the  plaintiffs  were  at  liberty  to  pursue  their  equitable 
remedy  against  the  estate  of  the  deceased.  •  •  •  The  representatives  ot 
the  estate  of  the  deceased  debtor  have  an  adequate  remedy  against  the 
sheriff  In  case  of  a  wrongful  return  of  the  execution." 

In  the  second  place,  in  view  of  the  pleading  and  proof  which  I  have 
stated,  even  if  the  learned  court  did  interpret  the  statute  as  permitting 
action  in  the  first  instance  against  this  defendant,  the  correctness  of 
that  interpretation  is  not  in  question,  unless  such  interpretation  moved 
the  court  to  exclude  testimony  of  the  defendant  which  would  have 
been  competent,  material,  or  relevant  if  the  law,  despite  the  statute, 
required  the  plaintiff  to  first  exhaust  her  legal  remedy  against  thfc 
surviving  partner.  Therefore  it  is  but  necessary  to  examine  the  vari- 
ous rulings  of  the  learned  court.  The  defendant  pleaded  that  the  re- 
turn of  the  execution  "was  through  collusion  on  the  part  of  the  plain- 
tiff herein  and  Andrew  R.  Leggat."  But,  even  if  proof  of  the  plea 
had  been  admitted  and  made,  that  would  not  avail  her.  If  she  had 
pleaded  that  at  the  time  of  the  issue  and  life  of  the  execution  the  judg- 
ment debtor  had  assets  of  the  partnership  in  his  hands,  and  that  by 
collusion  of  the  plaintiff  and  the  sheriff  the  execution  had  been  re- 
turned nulla  bona,  then  she  would  have  pleaded  a  good  affirmative  de- 
fense (Forbes  v.  Waller,  25  N.  Y.  430,  436),  and  exclusion  of  testi- 
mony to  maintain  such  plea  might  have  been  error,  unless,  of  course, 
the  construction  of  the  statute  of  1897  made  by  plaintiff  should  be 
upheld.  But,  as  there  is  neither  pleading  nor  suggestion  of  any  com- 
plicity of  the  sheriff,  I  think  that  proof  of  his  return  of  the  execution 
nulla  bona  was  sufficient  prima  facie  evidence  to  establish  exhaustion 
of  the  legal  remedy.  Pope  v.  Cole,  supra.  The  learned  court  also 
excluded  testimony  to  show  that  the  bill  of  sale  from  the  copartnership 
to  the  corporation  was  made  subject  to  all  of  the  debts  and  liabilities 
of  the  copartnership,  and  that  the  assets  of  the  firm  transferred  were 
at  the  death  of  the  defendant's  testator  sufficient  and  had  continued  to 
be  sufficient  to  pay  the  debts  and  liabilities  of  the  firm.  This  was  an 
allegation  of  the  answer,  coupled  with  the  further  allegation  that  the 
transfer  from  copartnership  to  corporation  was  well  known  to  the 
plaintiff,  and  was  in  every  way  acquiesced  in  by  her.  But,  if  proof  of 
this  allegation  had  been  admitted  and  made,  it  would  not  establish,  or 
in  itself  tend  to  establish,  an  extinguishment  of  the  defendant's  liability; 
for  there  was  neither  plea  nor  proffered  proof  that  the  corporation 
bound  itself  to  pay  the  obligation  when  it  took  the  assets  subject  to 
the  debts.  If  the  pleading  charged  or  the  proof  rejected  showed,  or 
tended  to  show,  that  the  corporation  and  the  copartnership  agreed 
that  the  corporation  should  assume  and  pay  the  debt,  and  that  the 
plaintiff  was  party  to  such  an  agreement,  then  a  different  question 
would  be  before  us.  But  the  pleading  or  the  offer  of  proof  fell  far  short 
of  showing,  or  tending  to  show,  that  there  was  a  new  contract  between 
all  of  the  parties,  and  therefore  extinguishment  o£  the  old  debt.  So 
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the  principle  of  what  is  sometimes  termed  novation  did  not  apply. 
Clark  V.  Billings,  59  Ind.  509;  i  Pars.  Cont.  p.  218  et  seq.  Nor 
should  the  defendant  be  beard  to  say  that  the  testimony,  if  admitted 
and  supplemented  by  other  evidence,  might  have  been  competent  to 
sustain  her  case  for  the  reason  that  her  learned  counsel,  by  grace  of 
the  court,  made  full  offers  of  his  intended  proof,  which  did  not  embrace 
any  facts  which  alone  or  articulated  were  evidence  of  novation. 

I  fail  to  see  any  prejudice  to  the  defendant  by  the  exclusion  of  a 
part  of  the  testimony  relative  to  the  transfer  of  certain  realty  by  An- 
drew R.  Leggat  to  the  plaintiff.  The  learned  counsel  stated  his  pro- 
posed proof  as  follows: 

■rrhat  In  the  year  1899,  Just  before  the  sale  of  tbe  stock  on  hand  of  Leggat 
Bros,  to  tbe  corporation  of  Leggat  Bros.,  Andrew  Leggat  conveyed  in  trast 
two  pieces  of  property,  tbe  equity  of  wbtcb  was  reasonably  worth  $32,000, 
to  the  plaintiff  In  tbis  action,  and  that  tbat  conveyance  was  to  satisfy  tbe 
debts  of  tbe  old  firm  of  T^ggat  Bros.,  and  that  from  tbat  time  to  tbe  present 
the  said  title  Is  still  in  her  name.  The  Court:  You  may  show  paymoit  of 
these  notes,  or  delivery  of  property  to  the  plaintiff  to  pay  the  notes." 

The  deeds  were  thereafter  read  in  evidence.  These  showed  absolute 
conveyance  by  Andrew  R.  Leggat  personally  and  his  wife  to  the 
plaintiff.  Thereafter  the  learned  counsel  for  the  plaintiff  objected  to 
certain  testimony  relative  to  this  realty  on  the  ground  that  payment 
had  not  been  pleaded,  and  upon  the  admission  of  the  counsel  for  the 
defendant  that  this  was  so  the  .court  sustained  the  objection  under 
exception.  It  is  alleged  that  the  court  erred  in  exclusion  of  evidence 
of  payment,  and  in  refusal  to  permit  an  amendment  of  the  answer  set- 
ting up  payment.  The  court  was  careful  to  say  that  if  the  defendant 
could  make  any  proof  of  payment  the  opportunity  ought  to  be  afforded, 
and  that,  though  it  could  not  permit  the  amendment  expressly  plead- 
ing payment  at  that  stage,  yet  it  might  consider  the  propriety  of  with- 
drawing a  juror  if  the  counsel  asked  it.  But  the  record  apprises  us 
of  the  evidence  which  the  defendant  would  have  introduced  upon  the 
question  of  payment.  For  in  answer  to  the  court's  statement  that,  if 
proof  of  payment  could  be  made,  there  ought  to  be  opportunity  for 
it,  the  learned  counsel  for  the  defendant  stated;  "I  want  just  the 
effect  of  her  (the  plaintiff's)  testimony,  that  is  all."  And  &gain,  when 
the  court  reiterated,  that  the  defendant  ought  not  to  be  finally  fore- 
closed from  such  proof,  the  counsel  said :  "1  have  proved  it."  And 
once  again,  when  the  court  suggested  the  propriety  of  an  application 
for  the  withdrawal  of  a  juror,  the  counsel  said :  "If  I  have  not  proved 
it,  I  do  not  propose  to  offer  anvthing  further  on  it,  but  I  would  Uke 
to  have  tbat  in  the  answer."  ^he  court  then  said:  '*You  do  not 
propose  to  offer  any  further  evidence  of  payment  than  what  is  already 
in  the  case  ?"  The  counsel :  "Only  what  is  already  in  the  case. 
This,  however,  was  followed  by  the  request  that  they  might  prove 
the  value  of  the  property  transferred  by  Andrew  R.  Leggat  to  be 
$32,000.  The  question  then  is,  was  the  defendant  prejudiced,  assum- 
ing that  evidence  which  the  defendant  sought  to  offer  to  sustain  her 
defense  of  payment  was  admissible,  or  had,  perforce  of  amendment, 
been  made  admissible?  We  know  from  the  record  that  the  court 
would  have  bad  before  it  the  testimony  of  the  plaintiff  that  she  and  the 
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surviving-  partner  had  lived  in  the  same  house  for  27  years,  and  that 
this  partner  had  paid  off  one-half  of  the  notes  in  suit,  some  $6,000,  by 
the  transfer  of  certain  realty  to  her;  that  she  considered  that  she 
owned  this  property,  and  had  paid  taxes  upon  it;  that  she  did  not 
think  that  any  one  knew  what  it  was  worth;  that  there  were  two 
mortgages  upon  it;  that  she  did  not  know  the  amount  of  those  in- 
cumbrances; and  that  an  expert  ^ued  the  property  at  $32,000. 
What  could  this  evidence,  even  if  uncontradicted  in  any  part,  show, 
but  that  Andrew  R.  Leggat  and  his  wife  had  personally  transferred  to 
the  plaintiff  certain  realty  worth  $32,000,  incumbered  with  mortgages 
in  an  amount  not  stated,  in  consideration  of  the  credit  of  $6,000,  one- 
half  of  the  aiijount  due  upon  certain  promissory  notes  made  by  the 
copartnership  composed  of  himself  and  the  defendant's  testator?  The 
defendant  received  the  benefit  of  this  evidence  for  the  reason  that  the 
plaintiff  admitted  such  payment,  and  the  verdict  directed  by  the  court 
was  for  the  balance  only  of  the  notes.  Although  the  defendant  plead- 
ed that  "this  conveyance  was  to  satisfy  the  debts  of  Leggat  Bros.," 
she  did  not  offer  any  testimony,  and  upon  her  reiterated  statement  she 
disavowed  the  purpose  or  the  power  to  offer  any  testimony,  to  support 
this  allegation.  The  burden  was  upon  her  to  show  this,  and  the  mere 
proof  tliat  an  individual  conveyed  his  individual  property,  to  discharge 
one-half  of  the  debt  of  a  copartnership  composed  of  himself  and  one 
other,  even  though  the  property  were  adequate  to  discharge  the  whole 
debt,  did  not  raise  the  presumptions  either  that  the  property  was 
assets  of  the  copartnership,  or  that  it  was  conveyed  to  wipe  out  the 
entire  copartnership  debt.  And  there  is  no  principle  of  law  or  of 
equity  which  authorizes  the  court  up(Hi  such  proof  to  apfdy  the  prop- 
erty to  that  purpose. 

I  think  that  the  defendant  did  not  offer  sufficient  evidence  to  justify 
a  determination  that  the  court  erred  in  not  finding  that  the  plaintiff 
had  agreed  to  proceed  against  the  corporation  upon  these  notes. 
There  was  no  proof  that  her  attorney  had  any  authority  to  make  the 
promise.  Moreover,  if  he  made  it,  there  was  no  proof  of  considera- 
tion therefor.  He  could  retract  his  promise,  and  the  evidence  shows 
that  he  did  retract  it. 

The  exceptions  should  be  overruled,  and  motion  for  new  trial  denied, 
with  costs.  The  right  of  the  plaintiff  to  costs  and  allowance  at  the 
trial  cannot  be  passed  upon  on  this  appeal,  for  the  reason  that  the 
record  shows  that  the  right  to  the  certificate  was  not  passed  upon  by 
the  trial  court,  but  the  hearing  of  the  motion  for  the  certificate  was 
deferred  until  after  the  decision  of  this  court. 

Defeudanf 8  exception  overruled,  and  motion  for  new  trial  denied,  with 
costs.   All  concur.  GOODBICH.  P.  J.,  concurs  In  result 
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^nprone  Court,  Appellate  IMTlston,  First  Department.  February  6,  IMS.) 

1.  tyrsBBT  Rati.watr— IsjoniEs— CoNTRrBCTORT  Nkglioknck— Instrdctions. 

As  plaintiff  left  the  sidewalk  to  cross  a  street,  there  was  a  car  ap- 
proacliing,  75  to  100  feet  away,  moving  5  or  6  mllea  an  liour.  There  wa» 
a  tmck  in  advance  of  the  car.  Juat  as  the  car  came  opposite  the  head  of 
the  horses  hitched  to  the  tmck,  plaintiff  ran  in  front  of  both  vehicles,  and 
was  Btmck  by  the  car  before  the  motorman  could  stop  It  Held  not  to 
warrant  a  charge  that,  even  If  plaintiff  was  ^Ilty  of  contributory  negli- 
gence, the  question  remained  whether  the  motorman  might  have  avoided 
the  consequences  of  plaintiff's  negligence;  only  the  simple  questlona  of 
negligence  and  contributory  negligence  being  presented. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Thomas  F.  Phelan,  an  infant,  by  his  guardian,  John  J. 
Fhelan,  against  the  Forty-Second  Street,  Manhattanville  &  St.  Nicho- 
las Avenue  Railroad  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Addison  C.  Ormsbee,  for  appellant. 
Wm.  King  Hall,  for  respondent. 

PATTERSON,  J.  The  judgment  appealed  from  in  this  action  wa» 
entered  upon  a  verdict  in  favor  of  the  plaintiff  for  damages  for  personal 
injuries  which  it  was  claimed  the  plaintiff  received  through  the  negli- 
gence of  the  defendant's  servants  in  the  operation  of  a  car  belonging 
to  it.  The  car  was  proceeding  southward  along  the  Tenth  avenue, 
between  Fifty-Fifth  and  Fifty-Sixth  streets,  in  the  city  of  New  York, 
when  the  plaintiff,  who  was,  as  is  admitted,  sui  juris,  undertook  to 
cross  the  avenue  from  the  west  side.  According  to  the  testimony  of 
scxne  of  the  plaintiff's  witnesses,  this  car  was  at  a  distance  variously 
estimated  &om  75  to  100  feet  away  when  the  plaintiff  left  the  sidewalk, 
and  the  car  was  moving  very  rapidly.  There  was  testimony  given  by 
witnesses  for  the  defendant  that  the  car  was  moving  at  the  rate  of  5 
or  6  miles  an  hour;  that  there  was  a  truck  in  front  of  it,  going  down 
on  the  West  side ;  that  the  defendant's  car  came  up  even  with  the 
heads  of  the  horses  of  the  truck,  when  the  plaintiff  ran  in  front  of  both 
vehicles,  and  was  struck  by  the  car  before  the  motorman  could  get 
it  under  control  and  stop  it. 

The  simple  questions  of  negligence  of  the  defendant  and  con- 
tributory negligence  of  the  plaintiff  were  thus  presented,  without  the 
interventioA  of  any  other  circumstance  creating  a  new  condition  or 
situation,  notwithstanding  which  the  learned  justice  presiding  at  the 
trial  charged  the  jury  that  it  was  for  them  to  say,  upon  the  entire  evi- 
dence— 

"Whether  the  plaintiff  mlfrht  not  have  crossed  the  track  In  safety  at  the  time 
tiie  accident  happened.  Did  lie  exercise  such  care,  as  was  reasonably  to  be 
expected  of  one  of  bis  age.  had  it  not  been  for  some  act  or  omission  on  the 
part  of  the  defendant's  driver?  Even  if  you  should  find  that  the  plaintiff 
was  gnlltT  of  contribntory'  negligence,  the  question  remains  whether  the  de- 
loidant's  motorman  migbt,  by  the  exercise  of  reasonable  care  and  prudence,. 
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bare  avoided  tbe  consequencea  of  the  plaintiff's  negligence.  If,  therefore,  you 
find  tbat  the  defendanf 8  motormfin  might,  by  tbe  exercise  of  reasonable  care 
and  prudence,  bave  avoided  tbe  accident,  tbe  fact  that  yon  may  find  tbe 
plaintiff  was  negligent  would  not  prevent  a  recovery  by  tbe  plaintiff," 

That  was  tantamount  to  saying  that  the  defendant  was  liable  for  the 
negligence  of  its  motorman,  notwithstanding  the  contributory  neg- 
ligence of  the  plaintiff.  As  we  have  held,  such  a  charge  is  erro- 
neous in  a  case  in  which  the  elements  of  negligence  and  contributory 
negligence  are  presented  in  the  simple  form  m  which  they  arose  here. 
Delkowsky  v.  Railroad  Co.,  70  N.  Y.  Supp.  11 04,  and  Bortz  v.  Same, 
79  N.  y.  Supp.  1046,  decided  January  23,  1903. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.   All  concur. 


(79.  App.  Dlv.  116.) 

BADWAT  T.  DtJFFT. 

(Supreme  Court,  Appellate  Division,  Second  D^rtment.   Jannary  23.  1008.) 

1.  Tbotbr-tRbmoval  op  Boil— Dahaors. 

Where  a  tre^aser  enters  on  the  land  of  another,  and  removes  tbwe- 
from  earth  and  soil,  an  action  for  tiie  convmlon  of  tbe  same  will  U& 
8.  Action— FiKDiHe  of  Kbferee. 

In  an  action  for  tbe  conversion  of  earth  and  soil  tbe  referee's  report 
stated  that  the  finding  as  to  damages  was  based  i}artly  on  the  referee's 
"knowledge  and  experience  and  partly  on  tbe  entire  record."  Htld  re- 
versible error,  as  tiie  determination  should  bave  been  made  from  tbe 
evidence. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Mary  A.  Radway  against  Patrick  J.  DuflFy.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  T.,  and  BARTLETT,  TENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Amon  L-  Squiers  (Stephen  H.  Keating,  on  the  brief),  for  appellant. 
Mile  J.  White,  for  respondent. 

HIRSCHBERG,  J.  The  plaintiff  has  recovered  a  judgment  for 
damages  for  the  wrongful  entry  upon  her  lands  by  the  defendant,  and 
for  the  unlawful  raising,  removing  therefrom,  and  converting  to  his 
own  use  of  a  large  quantity  of  the  earth  and  soil.  The  complaint 
charges  that  the  defendant  took  6,000  cubic  yards,  of  the  value  of  75 
cents  per  yard.  The  answer  is  a  general  denial.  The  judgment  is 
for  3»i35  yards  at  20  cents  a  yard. 

The  learned  counsel  for  the  appellant  claim  that  the  only  action 
maintainable  is  for  injury  to  the  freehold  resulting  from  the  trespass, 
and  that  an  action  for  conversion  will  not  lie.  There  are  few  au- 
thorities on  the  subject  in  this  state,  but  I  think  the  case  is  within  the 
principle  of  Hoy  v.  Smith,  49  Barb.  360.  That  case  was  considered  on 
demurrer,  and  the  holding  that  the  complaint  was  good  appears  to 
have  been  based  on  the  assumption  that  an  action  for  conversion 
would  lie,  the  main  contention  being  upon  the  question  whether  it 
could  be  maintained  by  a  plaintiff  who  was  not  in  possession  of  the 
land.  The  court  said  (page  361) : 
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"Tbe  complaint  states  tbat  the  defendants  wrongfully,  and  wltbont  per- 
mission from  the  owner,  entei'ed  Into  tbe  possession  of  c^tatn  lands  in  Colo- 
rado at  a  period  before  tbe  plaintiff  acqnlred  the  title  and  before  the  cause 
of  action  accrued,  and  have  ever  since  retained  the  possession;  that  during 
that  period  the  defendants  raised  ores  and  minerals  from  the  land,  which 
they  have  sold  and  converted  to  their  own  use,  and  have  received  a  large  sum 
of  money  for  them;  that  the  person  who  then  owned  the  land  has  conveyed 
It  to  the  plaintlGf,  and  has  sold  and  assigned  to  him  the  ores  and  minerals 
raised,  carried  away,  and  converted  by  the  defendants,  and  all  claim  by  reason 
of  their  said  wrongful  acts.  *  *  *  It  does  not  appear  tbat  tbe  defendants 
have  any  sort  of  right  to  the  land,  or  dalm  of  title.  They  are  trespassers  upon 
tbe  land  merely.  The  action  Is  not  for  an  injury  to  the  freehold,  but  to  re- 
cover the  value  of  the  ores  after  they  had  been  separated  from  the  land. 
After  tbe  ores  bad  become  personal  property,  the  defendants  converted  them 
wrongfully,  and  received  therefor  a  large  sum  of  money.  No  complaint  is 
made  respecting  tbe  title,  or  stating  an  Injury  to  the  freehold." 

In  the  case  at  bar  no  claim  is  made  by  the  plaintiff  of  injury  to  the 
freehold,  and  no  claim  of  title  is  made  by  the  defendant.  Whatever 
earth  the  latter  took  from  the  land  in  question  was  used  by  him  in 
fulfilling  a  contract  he  had  taken  for  grading  a  public  street,  and  in 
the  filling  of  an  excavation  or  hollow  in  such  street  at  the  contract 
price.  The  case  is  therefore  distinguishable  from  Telegraph  Co.  v. 
Middleton,  80  N.  Y.  408,  relied  on  by  the  appellant,  in  that  there  no 
actual  conversion  of  the  poles  took  place  after  they  were  cut  down, 
and  thus  severed  from  the  freehold.  Page  411.  That  an  action  for 
conversion  is  maintainable  under  the  circumstances  of  this  case  is 
indicated  by  the  case  of  Deverell  v.  Bauer,  41  App.  Div.  53,  55,  58 
N.  Y.  Supp.  413. 

A  number  of  exceptions  taken  by  the  appellant  to  the  rulings  of  the 
learned  referee  are  assigned  as  presenting  reversible  error,  but  need 
not  be  considered  in  detail,  inasmuch  as  a  new  trial  is  necessary  be- 
cause of  an  error  in  the  theory  upon  which  the  main  findings  are 
based.  There  was  a  sharp  conflict  both  as  to  the  quantity  of  earth 
taken  out  and  as  to  its  value.  In  his  report  the  learned  referee  states 
that  "under  authority  of  McClellan  v.  Duncombe,  52  App.  Div.  191, 
65  N.  Y.  Sui^.  19,  the  referee  finds  the  reasonable  value  to  be  twenty 
cents  per  yard  in  the  bank,  and  the  amount  taken  three  thousand  one 
hundred  and  thirty-five  yards,  making  a  total  of  six  hundred  and 
twenty-seven  dollars  ($627.00).  This  is  based  partly  on  the  referee's 
knowledge  and  experience  and  partly  on  the  entire  record."  There  is, 
of  course,  nothing  in  the  record  to  indicate  what  personal  knowledge 
and  experience  the  referee  had  in  either  question  to  which  the  state- 
ment quoted  refers,  and  consequently  no  means  of  determining  wheth- 
er the  jud^ent  is  well  supported  in  so  far  as  it  is  confessedly  based 
thereon.  The  knowledge  and  experience  of  a  court,  as  of  a  juryman, 
must,  it  is  true,  be  applied  to  the  facts  of  a  case  in  reaching  a  de- 
.termination  from  the  evidence;  but  the  determination,  when  reached, 
must  be  based  solely  upon  the  evidence,  however  it  may  be  aided  by 
the  exercise  of  that  good  judgment  which  knowledge  and  experience 
are  calculated  to  ripen  and  mature.  While  such  knowledge  as  the 
referee  may  have  acquired  by  experience  of  the  value  of  soil  may,  in- 
dced,  assist  his  judgment  in  determining  the  truth  or  falsity  of  what 
the  witnesses  testify  to  upon  that  subject,  the  judgment  must  rest 
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finally  upon  the  testimony  alone,  if  for  no  other  reason  than  that  the 
litigants  cannot  measure  the  wisdom  of  his  individual  transactions,  nor 
point  out  the  extent  to  which  their  value  may  be  affected  as  controlling 
factors  in  the  controversy  by  the  conditions  surrounding  them.  What 
was  said  of  a  somewhat  similar  situation  in  Claflin  v.  Meyer,  75  N. 
Y.  260,  31  Am.  Rep.  467,  is  pertinent  and  applicable.  In  reversing 
a  judgment  on  the  ground  that  a  nonsuit  should  have  been  granted, 
the  court,  per  Hand,  J.,  said  (page  266,  75  N.  Y.,  and  31  Am.  Rep, 
467): 

"I  have  so  far  left  out  of  view  a  feature  of  this  case  which  has  caused  us 
a  good  deal  of  embarrassment.  I  refer  to  the  insiiectlon  of  the  warehouse 
and  Its  roof  and  scuttle  by  the  referees  In  the  presence  of  couDsel,  and  the 
statement  In  tbdr  report  that  their  flndliiffs  are  based  upon  the  i^roofs  and 
*such  view.'  If  the  Intention  of  the  parties  was  to  submit  themselves  to 
the  decision  of  the  referees  absolutely,  irreGpectlve  of  the  evidence,  these 
would  becoine  arbitrators,  and  their  decision  an  arbitration,  and  the  arrange- 
ment would  be  a  discontinuance  of  the  action.  Larkin  v.  Robbins,  2  Wend. 
505:  Merritt  v.  Thompson,  27  N.  T.  225;  Jordan  v.  Hyatt.  8  Barb.  278.  We 
cannot  suppose  that  such  was  the  Intention  of  the  parties,  or  hold  It  to  be 
fairly  the  consequence  of  their  conduct.  If  the  Inspection  of  the  premises 
meant  anything  more  than  that  by  It  the  referees  might  better  nnderstand 
the  evidence  ■  (the  adjournment  of  the  reference  to  the  warefaoiiBe  and  the 
examination  of  a  witness  upon  the  spot  would  favor  this  view  of  It),  and  was 
a  submission  to  them  of  additional  ocular  evidence  of  facts  to  be  consIdra«d 
In  the  decision,  this  evidence,  to  Influence  the  fate  of  the  ease  upon  appeal, 
should  appear  In  some  way  before  the  court." 

In  that  case  it  is  to  be  noted  that  the  extraneous  "view"  upon  which 
the  findings  of  the  referees  were  partly  based  was  with  the  consent  and 
in  the  presence  of  counsel,  and,  further,  that  the  court,  in  deciding  that 
a  nonsuit  could  have  been  granted,  could  and  did  exclude  from  its 
consideration  everything  but  that  which  appeared  upon  the  record.  In 
this  case,  however,  the  review  of  the  judgment  cannot  be  dissociated 
from  the  personal  considerations  upon  which  it  is  in  part  supported, 
and  which  are  therefore  necessarily  fatal  to  its  maintenance.  The 
judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted  before  anotho:  referee,  to  be  ap- 
point^ at  special  tecta;  costs  to  abide  event  All  concur. 


(79  App.  DIv.  98.) 

In  re  SILLIMAN. 

Supreme  Court,  Appelate  Division,  Second  Department  January  80,  1908.> 

1.  Tkakbfkr  Tax— Erroneous  Absessubnt— Surrooate'h  Drcreb— Reuedt — 
MnniFiCATiON. 

Transfw  Tax  Law,  S  13  (Laws  1892,  c.  399),  provides  that  any  person 
dlgsntlsfied  with  the  appraisement  or  assessment  and  determination  of 
the  tax  may  appeal  to  the  sumigjite.  In  assessing  the  amount  of  the 
transfer  tax  against  a  decedent's  estate,  no  deduction  was  made  for  com- 
missions to  whl^fa  the  executors  were  entitled  as  tmatees  under  the  will. 
Beld,  that  the  assessment.  In  so  f&r  as  It  failed  to  make  such  deduction, 
having  been  without  jurisdiction,  the  executors  were  entitled  to  have  the 
surrogate's  court  modify  Its  decree  flxiug  the  tax,  and  It  was  not  neces- 
sary that  they  appeal,  under  chapter  309. 
flL  BAHR. 

Subsequent  to  the  payment  of  the  tax,  the  personal  property  of  the 
ntate  was  Increased  by  the  conversion  of  certain  real  pnq;ier^  sold  under 
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po-wer  of  sale  Id  the  will,  wbereby  tbe  execntors  became  entitled  to  an 
Increase  in  the  amount  of  their  commissions.  Held  to  warrant  the  snrro- 
gate's  court  in  modi^ing  the  decree  fixing  the  tax,  as  an  appeal  would 
afford  no  remedy. 

Appeal  from  order  of  surrogate,  Kings  county. 

In  the  matter  of  the  appraisal  under  the  transfer  tax  act  of  the  prop- 
erty  of  Benjamin  D.  Silliman,  deceased.  From  an  order  of  the  surro- 
gate's court  (77  N.  Y.  Supp.  267)  denying  an  application  to  modify  a 
decree  fixing  the  tax,  Edward  Mitchell  and  another,  as  executors  and 
testamentary  trustees,  appeal.  Reversed. 

Argued  before  GOODRICH,  P.  T.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ, 

William  Mitchell,  for  appellants. 

John  H.  Kemble,  for  respondent  state  comptroller. 

WILLARD  BARTLETT,  J.  This  was  an  application  to  modify 
a  decree  of  the  surrogate's  court  of  Kings  county  fixing  the  transfer 
tax  upon  the  estate  of  Benjamin  D.  SilUman,  deceased.  In  1901  the 
executors  and  trustees  under  the  will  paid  to  the  comptroller  of  the 
state  of  New  York  $51466.71,  being  the  amount  of  the  transfer  tax 
as  previously  assessed  under  a  decree  and  modified  decree  of  the  surro- 
gate's court.  In  the  present  proceeding  the  executors  and  trustees 
sought  a  modification  of  the  previous  decrees  on  two  grounds :  (i) 
That  subsequently  to  the  payment  of  the  tax,  the  personal  property 
of  the  estate  had  been  increased  by  the  conversion  of  certain  real 
property  which  had  been  sold  under  a  power  of  sale  contained  in  the 
will,  the  effect  of  such  sale  being  to  entitle  the  executors  to  an  increase 
of  $1,500  in  the  amount  of  their  commissions;  and  (2)  that,  in  assess- 
ing the  amount  of  the  transfer  tax,  no  deduction  had  ever  been  made 
for  the  commissions  upon  the  real  and  personal  property  of  the  de- 
ceased to  which  the  appellants  were  entitled  as  trustees  tmder  the  will ; 
the  tax  on  such  commissions  amounting  to  the  sum  of  $1,072.74. 

There  was  no  dispute  as  to  the  facts  alleged  by  the  appellants  in  sup- 
port of  their  application ;  but  the  learned  surrogate  denied  the  mo- 
tion, as  we  gather  from  his  opinion,  solely  upon  the  ground  that  the 
only  remedy  of  the  appellants  was  by  appeal,  under  section  13  of  the 
transfer  tax  law  (Laws  18^2,  c.  399).  In  support  of  this  view,  he  cited 
In  re  Crerar's  Estate,  50  App.  Div.  479,  67  N.  Y.  Supp.  795.  We 
think  that  case  is  readily  distinguishable  on  the  facts  from  the  case  at 
bar,  and  that  the  surrogate's  court  possessed  the  power  to  make  the 
modification  which  was  sou^^ht  in  this  proceeding.  Since  the  payment 
of  the  transfer  tax  Jipoa  this  estate,  the  court  of  appeals  has  decided 
that  the  amount  represented  by  the  expense  of  administration  never 
passes  to  the  legatees  or  next  of  kin,  and  is  therefore  not  subject  to 
the  transfer  tax.  In  re  Gihon's  Estate,  169  N.  Y.  443,  62  N.  E.  561, 
In  the  opinion  in  the  case  cited,  speaking  of  the  commissions  of 
trustees  under  a  will.  Judge  Cullen,  writing  for  the  court,  declared  that ; 

'^e  dednctlon  ot  the  tmetees'  commissions  Is  luetlfled  and  required  b; 
section  227  of  the  tax  law  Itself,  which  prescribes  that  any  legacy  or  deTlse 
to  trustees  In  excess  of  their  commissions  allowed  by  law  shall  be  taxatde; 
thus  necesFarlly  Implying  that  legal  commiaslona  shall  be  exempt'* 
80N.T.S^22 
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It  would  seem,  therefore,  that  the  previous  assessment  of  the  tax, 
so  far  as  it  included  such  commissions,  was  without  jurisdiction,  and 
that  the  surrogate's  court  possessed  power  to  modify  its  prior  decree 
so  as  to  exclude  such  commissions  from  consideration  as  any  part  of 
the  sum  upon  which  the  tax  was  to  be  assessed.  In  re  Coogan,  27 
Misc.  RepT  563,  59  N.  Y.  Supp.  iii,  affirmed  by  the  appellate  division 
(45  App.  Div.  628;  61  N.  Y.  Supp.  ii44)>  and  by  the  court  of  appeals 
(162- N.  Y.  613,  57  N.  E.  1 107).  See,  also,  Morgan  v.  Cowie,  49  App. 
Div.  612,  63  N.  Y.  Supp.  608. 

So  far  as  the  conversion  of  a  portion  of  the  testator's  real  property 
into  personal  estate  is  concerned,  it  distinctly  appears  that  such  con- 
version took  place  over  six  months  after  the  payment  of  the  tax,  so 
that  the  relief  sought  on  that  ground  could  not'possibly  have  been 
obtained  by  appeal. 

The  order  refusing  the  desired  modification  should  be  reversed,  and 
the  case  remitted  to  the  surrogate's  court  for  proceedings  in  accord- 
ance writh  this  opinion. 

Ordor  rerosed.  wlfh  $10  costs  and  dlsborsementi,  and  case  remitted  to  the 
■iirrogate'B  court  All  concur. 


(79  App.  DlT.  136.) 

ZELTNKH  v.  HENRY  ZEI/TNHR  BREWING  00. 

(Supreme  Court,  Appellate  Dlvialon,  Second  Departmeait.  Januar;  23,  1003.) 

1.  Corporations— DtBKOTOBs—REsiQHATions. 

The  acceptance  of  the  resignation  of  an  officer  ct  a  corporation  Is  not 
essential,  In  order  to  rend^  it  effecttve. 

S.  CORPOIIATION8— KBCBIVERB— RbSIGMATIOM  of  OPriCKRS. 

Code  ClT.  Proe.  |  1810,  enbd.  3,  prorides  that  a  receiver  of  the  property 
of  a  corporation  may  be  appointed  in  an  actlcm  brought  by  a  stockholder 
to  preaerre  the  asaets  of  a  corporation  having  no  officer  empowered  to 
hold  the  same.  Section  2428  provides  for  the  appointment  of  a  receiver 
of  a  corp«atIon  where  It  Is  Inscdvent  Beld,  that  the  directors  of  a  cor- 
poration against  which  an  action  Is  pending  cannot,  by  resigning  In  a 
body,  authorize  the  appolntmrat  of  a  recover,  under  section  ISU^  but 
if  the  corporation  Is  Insolvent  so  that  a  receiver  la  necesiary,  <ne  may 
be  appointed  under  section  2428. 
Sl  Sahb—Injonction. 

Where  the  court  had  no  authority  to  appotait  a  receiver  for  a  cwpora- 
tlon,  an  Injunction  restraining  actions  against  the  corporation  was  nn- 
autlioriKed. 

Appeal  fom  special  term,  Westchester  county. 

Action  by  William  H.  Zeltner,  individually  and  as  executor,  etc., 
against  the  Henry  Zeltner  Brewing  Company,  for  the  appointment 
of  a  receiver  thereof.  From  an  order  denying  a  motion  to  vacate  an 
order  appointing  a  receiver,  and  enjoining  the  Yorkville  Bank  from 
prosecuting  certain  actions  against  the  corporation,  the  Yorkville 
Bank  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  J„  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Moses  Weinman  (Abraham  Benedict,  on  the  brief),  for  appellant. 
Henry  A.  Forster  (Frederick  P.  Forster,  on  the  brief),  for  re- 
spondents. 
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WILLARD  BARTLETT,  J.  The  receiver  was  appointed  under 
subdivision  3  of  section  1810  of  the  Code  of  Civil  Procedure,  which 
provides  for  a  receivership  in  an  action  brought  by  the  attorney 
general,  "or  by  a  stockholder,  to  preserve  the  assets  of  a  corporation, 
having  no  officer  empowered  to  hold  the  same."  The  action  was 
brought  by  William  H.  Zeltner  as  an  individual  stockholder  in  the 
Henry  Zeltner  Brewing  Company,  and  as  the  executor  of  a  deceased 
stockholder.  The  complaint  alleged  that  the  condition  of  the  business 
of  the  corporation  was  such  that  it  was  tmable  to  obtain  ready  money 
to  meet  its  obli^tions,  and  that  there  was  great  danger  that,  by  rea- 
son of  suits  agamst  it,  its  property  would  be  seized  and  sacrificed,  in- 
stead of  being  equitably  and  fairly  distributed  among  its  creditors  and 
stockholders.  It  further  alleged  that  the  officers  of  the  corporation 
had  determined  that  the  property  of  the  defendant  should  forthwith 
be  placed  in  the  hands  of  the  court,  to  be  administered,  and  that  ac- 
cordingly the  directors  and  president  and  treasurer  had  resigned  their 
offices,  so  that  their  positions  were  all  vacant  and  unoccupied,  and  no 
officer  existed,  authorized  or  ^powered  to  hold  any  of  the  assets  or 
property  of  the  corporation.  Upon  this  complaint,  and  affidavits  in 
support  of  it,  showing  that  all  the  officers  of  the  company,  except  the 
secretary,  had  resigned,  in  order  to  bring  the  case  within  the  letter  of 
subdivision  3  of  section  iSio  of  the  Code  of  Civil  Procedure,  the  mo- 
tion for  a  receivership  came  on  to  be  heard,  and  was  granted,  without 
any  opposition  in  behalf  of  the  corporation.  The  order  appointing  the 
receiver  contained  an  injunction  restraining  all  creditors  from  proceed- 
ing to  enforce  any  claims  which  they  might  have  against  the  corpo- 
ration. This  injunction  was  operative  upon  the  YorlmUe  Bank,  which 
had  already  commenced  two  actions  in  the  supreme  court  against  the 
corporation  upon  promissory  notes  amounting  to  $10,000 ;  and  it  is 
this  feature  of  the  order  which  gave  the  Yorl^ille  Bank  the  requisite 
status  to  move  to  vacate  the  order,  and  which  enables  it  to  prosecute 
the  present  appeal.  The  record  indicates  that  no  answer  has  ever  been 
put  in  in  behalf  of  the  defendant  corporation,  and  that  the  receiver, 
ever  since  his  appointment,  on  the  7th  day  of  February,  1902,  has 
carried  on  the  business  of  the  corporation  secure  hom  any  interference 
on  the  part  of  its  creditors. 

The  motion  to  vacate  the  receivership  order  was  denied  on  the 
ground  that  no  corporate  action  was  necessary  to  make  the  resignation 
of  the  officers  effective,  and  on  the  authority  of  the  special  term  de- 
cision in  Smith  v.  Danzig,  64  How.  Prac.  320,  330,  in  which  Mr.  Justice 
Pratt  expressed  the  opinion  that  the  directors  of  a  corporation  might 
properly  resign  for  the  purpose  of  securing  a  fair  and  equal  distribution 
of  the  corporate  property  among  its  creditors.  While  the  general 
proposition  is  undoubtedly  true  that  the  acceptance  of  a  resignation 
is  ordinarily  not  essential  to  its  effectiveness  (Noble  v.  Euler,  20  App. 
Dir.  548,  47  N.  Y.  Supp.  302),  it  does  not  follow  that  the  officers  of  an 
incorporated  organization  can  devest  themselves  of  all  authority  over 
its  property,  and  all  obligation  to  care  for  that  property,  simply  by 
resig^ning  in  a  body,  in  order  to  make  out  a  case  for  judicial  action  un- 
der the  provisi(Mi  of  the  Code  which  has  been  cited.  Mr.  Morawetz, 
in  his  well-known  work  on  Corporations,  says: 


Digiitzed  by 


Google 


340  80  NBW  TORK  8UPPLBHBNT  (Sup.  Ct. 

aod  U.4  N«w  York  SUte  Reporter 

*1t  seems  clear,  also,  that  directors  cannot  terminate  their  agency  or  ac- 
cept the  resignation  of  others  If  the  immediate  consequence  would  be  to  leave 
the  Interests  of  the  company  without  ^oper  care  and  protectlm."  1  Mor. 
FrlT.  Cfnp.  I  DS3. 

This  statement  of  the  law  was  approved  by  the  general  term  of 
the  First  department  in  Carnaghan  v.  Oil  Co.,  ii  N.  Y.  Supp.  172. 
If  such  action  on  the  part  of  corporate  officers  as  has  been  attempted 
in  the  present  case  can  be  sanctioned  by  the  law,  the  effects  would  be 
most  unfortunate.  It  would  follow  that  the  officers  of  a  corporation, 
having  charge  of  millions  of  dollars  worth  of  property,  could  at  any 
time,  by  the  simple  act  of  resignation,  relieve  themselves  of  all  re- 
sponsibility for  its  care  or  protection,  and  leave  it  to  become  the  prey 
of  any  evil-disposed  persons  who  might  seize  it.  We  are  unwilling 
to  admit  any  construction  which  could  lead  to  such  a  result.  In  our 
opinion,  the  wholesale  resignation  of  the  officers  of  the  Henry  Zeltner 
Brewing  Company  did  not  free  them  from  the  obligations  which  pre- 
viously rested  upon  them  in  regard  to  the  custody  of  that  property, 
until  other  officers  should  be  duly  appointed  to  care  therefor.  They 
still  remained  officers  "empowered  to  hold  the  same,"  within  the  mean- 
ing of  subdivisicMi  3  of  section  1810  of  the  Code  of  Civil  Procedure. 
The  opinion  of  Mr.  Justice  Pratt  to  the  contrary  in  Smith  v.  Danzig, 
supra,  was  evidently  based  upon  the  idea  that  such  action  should  be 
af^roved  because  the  law  furnished  no  other  remedy  in  the  case  of  an 
insolvent  corporation,  whose  affairs  were  growing  worse  every  day, 
and  whose  remaining  property  was  liable  to  be  wasted*  leaving  the 
bulk  of  its  creditors  unpaid.  No  such  reason  now  exists,  in  view  of 
the  present  provisions  of  law  relating  to  the  voluntary  dissolution  of  a 
corporation,  by  which  provision  is  made,  if  necessary,  for  the  immediate 
appointment  of  a  temporary  receiver  in  case  the  corporation  is  in- 
solvent. Code  Civ.  Proc.  §  2423.  The  cases  in  which  a  corporation 
would  have  no  officer  empowered  to  hold  its  assets,  so  that  a  suit 
might  be  brought,  under  subdivision  3  of  secti<Hi  1810  of  the  Code,  to 
preserve  such  assets,  would  ordinarily  be  those  of  foreign  corporations 
having  property  within  this  jurisdiction,  but  no  officer  authorized  to 
hold  such  property  here.  See  Wilkinson  v.  Construction  Co.,  66 
How.  Prac.  423,  opinion  by  Vann,  J.  In  the  case  of  a  domestic  cor- 
poration, it  is  difficult  to  see  how  the  subdivision  could  apply,  unless 
upon  the  sudden  physical  incapacity  or  decease  of  all  the  directors  in 
office.  But  however  this  may  be,  we  are  of  opinion  that  the  resigna- 
tions in  the  present  case  did  not  deprive  the  directors  of  their  au- 
thority over  the  corporate  property,  or  release  them  from  the!  obliga- 
tion to  care  for  the  same  until  their  successors  should  be  duly  chosen. 
They  could  not  lawfully,  by  the  expedient  of  resigning  in  a  body,  en- 
able a  stockholder  who  otherwise  could  not  maintain  an  action  for  the 
purpose  to  institute  a  suit  for  the  dissolution  of  the  corporation,  or 
procure  a  receivership  to  carry  on  the  business  indefinitely  for  his 
benefit,  and  in  the  meantime  hold  off  the  claims  of  creditors  having 
valid  demands  against  the  company's  assets. 

Although  the  order  under  review,  so  far  as  it  appoints  a  temporary 
receiver,  affects  the  present  appellant  only  indirectly,  it  has  been  neces- 
sary to  consider  the  validity  of  that  portion  of  the  order,  as  bearing 
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upon  the  part  containing-  the  injunction,  which  does  affect  the  York- 
ville  Bank  in  common  with  all  other  creditors.  As  was  held  by  Judge 
Vann  in  Wilkinson  v.  Construction  Co.,  supra,  where  the  jurisdiction 
exists  to  appoint  a  receiver,  under  subdivision  3  of  section  1810  of  the 
Code  of  Civil  Procedure,  in  an  action  brought  by  a  stockholder  to 
preserve  the  assets  of  a  corporation,  the  court,  in  the  exercise  of  its 
inherent  power,  may  by  a  general  order  restrain  all  creditors  from 
commencing  or  prosecuting  suit^  against  the  corporation  of  whose 
property  the  court,  through  its  officers,  has  taken  possession  for  the 
benefit  of  all.  Conversely,  no  authority  to  grant  such  a  general  re- 
straining order  exists  where  there  is  no  jurisdiction  to  appoint  the 
receiver.    Such,  we  think,  is  the  case  here. 

The  order  appealed  from  should  be  reversed  with  $10  costs  and  dis- 
bursements, and  the  order  appointing  the  receiver  should  be  modified 
so  as  to  relieve  the  Yorkville  Bank  from  the  operation  of  the  injtmc- 
tion  or  stay  contained  therein,  and  permit  said  bank  to  prosecute  its 


and  to  enforce  any  judgments  it  may  obtain  against  the  property  in 
the  hands  of  the  receiver.   All  concur. 


(Bnipreme  Onirt  Bpedal  Term,  New  York  Cotrntj.  December,  1002.) 

1.  VSNDOH  AND  PiTRCHASBR— SDVFtCIBKCT  OP  TiTLK— BUILDINO  RSSTHIOTIOKB. 

Whm  a  contract  tar  the  sale  ot  land  calls  for  a  tee  simple,  tbat  there 
Is  an  enforceable  restrlctkHi  on  the  land.  prerentlnK  any  building  out  to 
the  street  llne^  cnthorlseB  the  vendee  to  r^ect  the  title. 

8.  Same — REroitifATiON  of  Oontbact. 

A  contract  for  the  sale  of  land,  calling  for  a  fee  simple,  will  not  be 
reformed  for  an  alleged  mutual  mistake  as  to  the  character  of  the  title 
to  be  given,  where  there  is  no  clear  and  coDvlnetag  proof  of  such  a  mis- 
take, and  what  the  real  agreement  was. 

9.  Saih— Notice. 

Where  a  contract  for  the  sale  of  land  provided  for  a  fee  simple,  the 
tect  that,  before  the  ccmtract  was  drawn  by  the  vendee's  agent,  he  had 
possession  of  a  policy  Insuring  the  title,  In  which  was  set  up  a  building 
restriction,  with  a  reference  to  the  book  and  page  of  the  record,  was  In- 
soffldent  evidence  to  show  that  the  vendee  Intended  the  contract  to  be 
drawn  with  reference  to  such  building  restriction,  so  as  to  authorize  a 
reformation  of  the  contract  to  ccmf orm  therewith. 

Action  by  Charles  J.  Roussel  against  Henrietta  L.  Lux  to  recover 
a  deposit  paid  on  a  contract  for  the  sale  of  land.  Judgment  for  plain- 
tiff. 

Alexander  &  Green,  for  plaintiff. 
Fromme  Bros.,  for  defendant. 

SCOTT,  J.  This  is  an  action  to  recover  back  the  deposit  paid 
upon  a  contract  for  the  sale  of  a  lot  of  land  in  West  Fifty-First  street, 
in  the  city  of  New  York,  and  to  recover  the  expenses  incurred  in  ex- 
amining the  title,  and  for  a  decree  that  the  amount  found  to  be  due  to 
plaintiff  be  declared  to  be  a  lien  upon  the  property  described  in  the  con- 
tract  On  December  15,  1900,  the  parties  to  this  action  entered  into 


Company  to  judgment. 


(B9  Ulsc.  Rep.  008.) 


SOUSSEL  V.  LXTX. 


Google 


342  80  NBW  TORK  BUFPLBHKNT  (Sup.  Ct 

•ad  1X4  New  York  SUt«  RqtOrtor 

a  written  contract  whereby  the  defendant  agreed  to  sell  and  convey  to 
the  plaintiff  a  lot  of  land,  with  the  building  thereon,  on  the  north  side 

of  West  Fifty-First  street.  She  agreed  to  execute  and  deliver  to  him 
a  proper  deed  containing  a  general  warranty  and  the  usual  full 
covenants  for  the  conveying,  and  assuring  to  him  the  fee  simple  of  the 
said  premises,  free  from  all  incumbrance,  except  yearly  agreement  with 
present  tenant,  and  the  privilege  of  defendant  to  remain  in  the  apart- 
ments then  occupied  by  her  until  the  following  February.  Upon  the 
signing  of  this  contract,  plaintiff  paid  defendant  $i,ooo,  and  he  has  in- 
curred considerable  expense  in  having  the  title  examined.  At  the 
time  fixed  for  closing  the  title,  and  again  in  his  complaint,  the  plun- 
tiS  has  raised  several  objections  to  defendant's  title.  All  but  two  of 
them,  however,  were  waived  on  the  trial.  One  of  the  objections  is  that 
the  property  was  subject  to  a  perpetual  easement  or  restriction  which 
would  forever  prevent  any  building  erected  upon  the  land  from  being 
built  out  to  the  street  line.  It  appears  from  the  evidence  that  in  the 
year  1879  one  Henry  Clifford  owned  the  lot  described  by  the  contract, 
having  ^  frontage  of  25  feet  on  the  street,  and  James  A.  Stryker  and 
Ambrose  Stryker  owned  a  plot  adjacent  thereto  on  the  east,  having  a 
frontage  of  125  feet  on  the  street.  None  of  these  lots  were  then  built 
upon,  but  there  were  a  number  of  other  houses  upon  the  northerly  side 
of  the  same  block,  all  of  which  were  set  back  at  a  uniform  distance 
of  about  5  feet  from  the  street  line.  Clifford  and  the  Strykers  entered 
into  an  agreement  in  writing  wherein  they  recited  their  respective 
ownerships  as  above,  and  that  they  had  agreed  with  each  other  that, 
when  their  lots  were  improved  by  having  a  house  or  houses  built 
thereon,  such  part  of  each  of  said  lots  as  lies  between  Fifty-First  street 
and  a  line  parallel  thereto,  and  equally  distant  therefr(Mn  with  the  tine 
<A  the  front  of  the  dwelling  houses  on  the  northerly  side  of  Fifty-First 
street,  adjoining  their  premises,  should  be  left  and  kept  as  and  for  an 
open  space  or  court  similar  to  the  open  space  or  courts  in  front  of  the 
aforesaid  several  dwelling  houses  then  erected  on  the  said  northerly 
side  of  Fifty-First  street.  They  then  mutually  agreed  with  each  other 
that  they  had  laid  out  and  appropriated,  and  thereby  did  lay  out  and 
appropriate,  such  parts  of  the  lands  owned  by  them,  respectively,  as 
are  alxrve  described,  as  and  for  an  open  space  or  court,  to  remain  un- 
(^structed  forever,  after  the  said  lots  shall  have  a  house  erected  there- 
on, otherwise  than  by  the  necessary  steps  for  entrance  platforms,  and 
pedestals  and  railings  connected  therewith,  and  inclosing  the  same, 
and  the  foundations  and  copings  upon  which  the  said  railings  may  be 
placed.  They  further,  for  themselves  and  their  respective  heirs  and 
assigns,  mutually  covenanted,  promised,  and  agreed  with  each  other 
that  the  said  space  or  court  in  front  of  the  said  lots  of  land  so  to  be 
taken  from  each  of  them  should  forever  be  and  remain  an  t^en  space 
or  court,  and  should  never  at  any  time  thereafter  be  appropriated  for 
or  occupied  by  any  edifice,  building,  or  wall,  nor  be  obstructed  other- 
wise than  by  the  necessary  steps  for  entrance  platforms,  and  pedestals 
and  railings  connected  therewith  and  inclosmg  the  same,  and  the 
foundations  and  coping  upon  which  said  railings  may  be  placed.  It 
was  further  mutually  covenanted  and  agreed  between  the  said  parties 
that  their  agreements  should  be,  and  they  were  declared  to  be,  cov- 
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enants  running  with  the  lots  of  land  owned  by  the  parties,  respectively, 
and  with  the  title  thereto,  and  should  be  equally  obligatory  upon  the 
heirs  and  successors  o£  the  several  respective  parties,  and  upon  all  and 
every  person  and  pers(»is  who  should  thereafter  become  and  be  the 
owner  or  owners  oi  the  said  lots,  respectively.  This  agreement  was 
dnW  recorded  in  the  register's  office. 

It  cannot  be  doubted  that  by  this  agreement  Clifford  and  the  Stryk- 
ers  created  mutual  and  reciprocal  easements  over  their  respective  lands 
^t  no  building  should  ever  be  so  erected  upon  any  of  the  lots  as  to 
cover  the  entire  lot,  and,  if  the  present  or  future  owner  of  any  lot 
covered  by  the  agreement  should  undertake  to  so  build,  he  would  un- 
doubtedly be  liable  to  an  action  at  the  hands  of  any  owner  of  either  of 
the  other  lots.  Assuming  this  agreement  to  be  enforceable, — and  I  see 
no  reason  why  it  is  not, — a  purchaser  of  any  lot  would  be  deprived  of 
the  beneficial  use  of  a  considerable  portion  of  it.  It  needs  no  argu- 
ment to  show  that  such  an  agreement  creates  an  incumbrance  upon 
the  title,  and  that  a  deed  of  the  property  subject  to  such  restrictions 
would  not  convey  to  plaintiff  what  the  ddendant  contracted  to  give 
him. 

The  defendant,  apparently  recognizing  the  infirmity  of  her  title, 
asks  by  her  answer  that  the  contract  of  sale  be  reformed  by  excepting 
from  the  agreement  to  give  a  deed  which  should  convey  to  plaintiff 
the  fee  simple  of  the  premises  free  from  all  incumbrance,  the  restric- 
tions and  covenants  contained  in  the  above-mentioned  agreement 
between  Clifford  and  the  Strykers.  Her  allegation  in  this  regard  is 
that  the  attention  of  plaintiff  was  called  to  this  agreement  before  he 
entered  into  the  contract,  and  that  he  made  the  contract  with  full 
knowledge  thereof,  but  that  the  restrictions  were  not  excepted  from 
the  contract  by  mutual  mistake  and  mutual  oversight  of  plaintiff  and 
defendant,  and  the  error  of  the  party  who  drew  the  contract.  The 
reformation  of  agreements  by  reason  of  the  mutual  mistake  of  the 
parties  who  made  them  is  a  well-recognized  branch  of  equity  juris- 
diction, but,  to  succeed  in  obtaining  a  decree  for  such  a  reformation, 
the  burden  always  rests  upon  the  party  seeking  it  to  establish  by 
dear,  positive,  and  convincing  evidence  that  there  was  a  mutual  mis- 
take, and  what  the  real  agreement  was.  The  proof  must  be  so  con- 
vincing as  to  leave  no  room  for  doubt.  Mead  v.  Westchester  Fire 
Ins.  Co.,  64  N.  Y.  453 ;  Christopher  &  T.  St.  R.  R.  Co.  v.  Twenty- 
Third  St.  R.  Co.,  149  N.  Y.  51,  43  N.  E.  538.  The  evklence  relied 
upon  by  the  defendant  falls  far  short  of  satisfying  these  stringent 
rules.  It  rests  wholly  upon  the  fact  that,  before  the  contract  was 
drawn,  one  Robertson,  who  was  plaintiff's  agent  in  the  transaction, 
and  who  drew  the  contract,  received  from  defendant  a  policy  of  insur- 
ance of  her  title,  issued  by  a  title  company,  to  which  was  attached 
a  schedule  purporting  to  show  estates,  defects,  or  objections  to  title, 
and  liens,  charges,  arid  incumbrances  thereon,  which  do  or  may  now 
exist,  and  against  which  the  company  did  not  guaranty  or  agree  to 
indemnify.  In  this  schedule  appeared  assessments  not  confirmed, 
taxes  and  water  rents  for  several  specified  years,  and  the  agreement 
between  Clifford  and  the  Strykers,  which  was  described  merely  by 
its  date,  and  the  liber  and  page  €A  its  record.   There  was  no  hint  or 
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suggestion  in  the  policy  as  to  the  nature  or  purport  of  the  agreement. 
The  defendant  never  spoke  to  the  plaintiff  or  Robertson  with  ref- 
erence to  it  There  is  no  evidence  that  either  the  pUuntiff  or  Robert- 
son ever  even  read  the  schedule  in  which  reference  was  made  to  the 
agreement,  and  tfa^  both  swear  that  they  never  did.  Th?  defend- 
ant's whole  contention  is  that  inasmuch  as  Robertson  had  the  policy 
in  his  possession  before  he  drew  the  contract  of  sale,  and  the  policy 
mentioned  the  agreement,  he  must  have  intended  to  so  draw  the  con- 
tract as  that  the  title  should  be  conveyed  subject  to  the  terms  of  the 
agreement.  As  well  might  it  be  claimed  that  he  meant  that  the 
jM'operty  should  be  conveyed  subject  to  the  unpaid  taxes,  because 
they,  too,  were  mentioned  in  the  policy.  Written  instruments,  care- 
fully and  deliberately  drawn  and  executed,  are  not  to  be  transformed 
upon  such  slight  and  unsubstantial  evidence  as  is  presented  in  this 
case.  There  must  be  judgment  for  the  plaintiff  as  prayed  in  the 
complaint,  with  costs,  and  an  extra  allowance  of  $70. 
Judgment  for  plaintiff,  with  costs,  and  an  extra  allowance  of  $70. 


STODDART  T.  CITY  OP  NEW  YORK. 
(Supreme  Court.  App^te  DtTlsIcm,  Second  Departmwt  February  11,  1903v) 

1.  UUHICIPAL  COItPOa&TIOV8--CDKSOIJDATH>H— EMPLOrfis— RBTBKTIOIt  OF  PO- 
SITION. 

Under  Greater  New  York  Oharter,  |  1586,  providing  that  the  clerks 
and  subordinates  of  d^wrtments  that  are  abollslied  or  reconstructed  by 
the  act  tiiall  conttame  In  the  serrlce  of  tin  cU^,  and  directing  tlie  prepa- 
ration of  a  plan  tor  the  assignment  among  the  Bereral  departments  of 
the  employes  of  the  seTeral  pnbllc  corporations  thereby  consolidated,  a 
sanitary  inspector  of  a  village  at  the  time  ot  the  consolidation,  who  was 
thereafter,  without  bis  fault,  prevented  from  performing  the  duties  fw 
about  Ave  months,  but  was  at  all  times  ready  to  do  so,  continued  to  hold 
the  position  during  such  time,  though  the  pLan  adopted  made  no  ass^in- 
maits  to  service  o£  any  snbordlnatea  In  the  county  In  which  nicb  vlUage 
was  situated. 

8.  Samb— Sanitart  ImPBCTOR— Office— Salary. 

Under  Greater  New  York  Charts,  |  1185,  requiring  that  sanitary  Id- 
specton  "shall  have  such  practical  knowledge  of  sdentlflc  or  sanitary 
matters  as  qualify  them  for  the  duties  of  tb^  office,"  such  Inspectors 
are  officers,  and  as  such  entitled  to  their  salary,  though  temporarily  pre- 
vented from  performing  their  duties  while  rea^  to  do  so. 

9.  Same— Back  Salary— iNTBnnsT. 

Where  a  city  refuses  to  pay  an  officer  the  salary  due  him,  he  Is  en- 
titled to  Interest  on  the  amount  due  only  from  the  time  due  demand 
therefor  la  made. 

Appeal  from  municipal  court,  borough  of  Richmond,  First  dtetrict. 

Action  by  Frank  Stoddart  against  the  city  of  New  York.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Modified  and  af- 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT.  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

Albert  E.  Hadlock  (James  McKeen,  00  the  brief),  for  appellant. 
Warren  C.  Van  Slyke,  for  respondent. 

f  8.  See  Hnnlclpol  Corporations,  VfA.  90,  Cent  Dig.  |  2174 
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WILLARD  BARTLETT,  J.  The  plaintiff  in  this  action  has  re- 
covered condensation  at  the  rate  of  $65  a  month  as  his  official  salary 
as  a  sanitary  inspector  in  the  department  of  health  of  the  city  of  New 
York  for  a  period  beginning  January  i,  1898,  and  ending  on  the  8th  of 
June  of  the  same  year.  At  the  time  when  the  original  Greater  New 
York  Charter  took  effect  he  was  a  sanitary  inspector  under  the  board 
of  health  of  the  village  of  New  Brighton,  in  the  county  of  Richmond. 
He  claims  to  have  been  transferred  to  the  service  of  the  consolidated 
city,  or  continued  therein,  by  virtue  of  the  provisions  of  section  1536 
of  the  charter.  On  December  31,  1897,  Edward  I.  Miller,  who  had 
been  designated  by  the  chairman  of  the  board  of  supervisors  of  Rich- 
mond county  to  act  for  the  board  of  health  and  charities  in  protecting 
the  property  of  the  borough  of  Richmond  for  the  time-bein^,  notified 
the  plaintiff  that  he  was  to  continue  his  services  as  sanitary  mspector, 
and  the  plaintiff  did  so  from  the  ist  to  the  13th  of  January,  1898,  when 
the  assistant  sanitary  superintendent  of  the  borough  of  Richmond 
declared  that  he  would  not  recognize  the  plaintiff,  and  from  the  latter 
date  until  the  8th  of  June,  1898,  when  the  plaintiff  received  a  tempo- 
rary appointment  as  sanitary  inspector  in  the  department  of  health 
of  the  consolidated  city,  he  rendered  no  actual  services  to  the  city,  al- 
though he  was,  during  the  entire  period,  ready,  willing,  and  able  to 
do  so. 

Section  1536  erf  the  original  Greater  New  York  Charter  prescribed 
the  preparation  of  a  plan  by  the  mayor  of  the  old  city  of  ^lcw  York, 
the  mayor  of  the  city  of  Brooklyn,  the  mayor  of  Long  Island  City, 
the  chairman  <^  the  board  of  supervisors  of  the  county  of  Richmond, 
and  the  county  judge  of  Queens  county,  which,  among  other  thingp, 
should  "provide  for  the  apportionment  between  the  several  public 
departments,  bureaus  and  offices,  and  the  assignment  to  service  in 
said  public  departments,  bureaus  and  offices  respectively,  so  far  as 
practicable,  of  all  the  subordinates  and  employes  in  every  branch  of 
the  public  service  in  each  of  the  several  municipal  and  public  corpora- 
tions hereby  consolidated,  in  such  manner  that  each  person  shsdl  be 
assigned,  as  nearly  as  may  be,  without  prejudice  or  advantage  to  per- 
form the  same  service  and  in  the  same  part  of  the  city,  and  to  hold  the 
same  relative  rank  or  position  in  the  city  constituted  by  this  act,  as  he 
performed  and  held  at  the  time  said  plan  of  apportionment  and  assign- 
ment is  determined  upon."  The  plan  actually  prepared  under  this 
section  contained  no  assignment  to  service  of  any  subordinates  or  em- 
ployes in  the  county  of  Richmond.  Notwithstanding  this  omission, 
the  plaintiff  contends  that  he  became  a  ssuittary  inspector  in  the  health 
department  of  the  new  city  when  the  charter  took  effect  by  virtue  of 
that  p(»:tion  of  section  1536,  which  provides  that  "the  clerks  and  sub- 
ordinates of  departments  that  are  abolished  or  reconstructed  by  this 
act,  under  the  same  or  under  other  names,  shall  continue  in  the  service 
of  the  said  city  under  the  jurisdiction  of  the  appropriate  department, 
subject  nevertheless  to  removal  in  accordance  with  the  provisions  of 
this  act  for  cause,  or  to  abolish  unnecessary  positions." 

After  a  very  careful  consideration  of  the  question,  I  have  reached 
the  conclusion  that  he  is  correct.  While  the  framers  of  section  1536 
undotibtedly  contunplated  the  preparation  of  the  plan  by  the  officers 
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designated  therein  which  should  relate  specifically  or  generally  to  all 
subordinates  and  employes  in  every  branch  of  the  public  service  in  the 
several  municipalities  which  were  to  be  consolidated,  I  am  not  pre- 
pared to  say  that  the  omission  of  the  plan  to  deal  with  such  subordi- 
nates and  employes  in  one  of  these  municipalities  had  the  effect  of 
nullifying  or  rendering  inoperative  the  provision  which  I  have  quoted^ 
to  the-  e^ect  that  the  clerks  and  subordinates  of  departments  abolished 
or  reconstructed  by  the  diarter  "shall  continue  in  the  service  of  the 
said  city."  This  provision  is  mandatory  in  form,  and  I  think  the 
courts  are  bound  in  some  way  to  give  it  effect.  That  can  only  be 
done  in  the.  present  case  by  holding  that,  in  spite  of  the  omission  of 
the  plan  of  transfer  to  deal  with  the  office  of  sanitary  inspector  held 
by  the  plaintiff,  he  nevertheless  became  a  sanitary  inspector  in  the 
consolidated  city  under  the  jurisdiction  of. the  appropriate  depart- 
ment, which  was  the  department  of  health. 

There  is  nothing  in  conflict  with  this  view  in  the  case  of  People 
ex  rel.  Percival  v.  Cram,  either  as  first  presented  or  upon  the  second 
appeal.  32  App.  Div.  414,  53  N.  Y.  Supp.  no,  affirmed  on  opinion 
below  158  N.  Y.  666,  52  N.  E.  1125,  164  N.  Y.  166,  58  N.  E.  112. 
That  case  did  not  involve  any  omission  to  deal  with  the  position  or 
office  there  in  question,  but  related  to  a  mistake  in  the  plan  of  trans- 
fer, which  was  subsequently  corrected  by  amendment.  It  is  true 
that  in  People  ex  rel.  Fuller  v.  Coler,  33  App.  Div.  617,  53  N.  Y. 
Supp.  1090,  there  is  an  intimation  to  the  effect  that,  to  entitle  a 
clerical  or  other  subordinate  employe  to  protection  under  section  1536 
of  the  charter,  it  was  necessary  that  the  board  of  officers  constituted 
by  that  section  should  assign  him  to  service  in  one  of  the  depart- 
ments; but  this  suggestion  was  not  material  to  the  decision,  and 
the  learned  judge  who  made  it  could  not  have  had  in  contemplation 
any  such  question  as  is  presented  in  the  case  at  bar. 

An  assistant  sanitary  inspector,  under  the  former  charter  of  the 
city  of  Brooklyn,  was  held  to  be  an  officer,  rather  than  simple  em- 
ploy6  (Smith  v.  City  of  Brooklyn,  6  App.  Div.  134,  39  N.  Y.  Supp. 
990) ;  and  it  seems  equally  plain  that  sanitary  inspectors,  under  the. 
Greater  New  York  Charter,  are  also  officers.  Section  1185  requires 
that  they  "shall  have  such  practical  knowledge  of  scientific  or  sanitary 
matters  as  qualify  them  for  the  duties  of  their  office."  Hence  the 
pl^ntiff  was  entitled  to  the  compensation  fixed  for  the  position,  upon 
proof  of  his  readiness  and  ability  to  perform  the  services  incident 
thereto,  even  though  he  was  actually  prevented  from  performing 
them. 

These  views  require  an  affirmance  of  the  judgment,  except  so  far 
as  relates  to  the  amount  included  therein  by  way  of  interest.  This 
appears  to  have  been  computed  from  June  8,  1898,  the  date  when  the 
salarv  of  the  plaintiff  is  alleged  to  have  been  payable,  whereas  it 
should  have  been  computed  from  Februarv  17,  1902,  the  date  when 
the  claim  of  the  plaintiff  was  filed  with  the  comptroller  of  the  dty 
of  New  York.  In  an  action  against  a  municipality  for  unpaid  salary, 
interest  is  recoverable  only  from  the  time  of  the  demand.  Taylor  v. 
Mayor,  ^  N.  Y.  87.  On  account  of  this  error  in  the  matter  of  in- 
terest, the  judgment  appears  to  be  excessive  to  the  amount  of  $67.55, 
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It  must  be  modified  by  deducting  this  sum  therefrom,  and  as  thus 
modified  should  be  affirmed,  without  costs  of  this  appeal  to  either 
party. 

Judgment  of  the  municipal  court  modified  by  deducting  therefrom 
the  sum  x>f  $67.55,  ^^'^  thus  modified  affirmed,  without  costs  of 
this  appeal  to  either  party.    All  concur. 


C9apreme  Court,  Appellate  DItIsIod,  First  Departm«it  Febmarr  ^,  1908.) 

1.  AccoDirr  BooKs—Aa  Bvidbitck. 

In  a  salt  for  commlBslons  and  damages  by  a  firm  of  brokers  employed 
by  defendant  to  sell  certain  stock,  defendant  having  failed  to  deliver  It 
after  plalntlflto  bad  sold  It,  and  tbey  being  obliged  to  purchase  otber  stock 
to  make  the  dfdiTery,  plaintiffs'  account  books  are  not  admissible  as  evi- 
dence of  the  selling  and  pnrcbase  price;  It  not  appearing  that  a  state- 
ment of  the  account  was  mailed  to  defendant,  so  that,  he  having  retained 
It  It  might  become  an  account  stated,  but  merely  that  a  statement  was 
delivered  to  a  boy  to  take  to  defendant;  and  the  member  of  the  firm  who 
made  the  sale  and  purchase  on  the  stock  exchange  not  testlfj'ing  that  he 
examined  the  entries  In  the  books  when  he  recollected  the  figures,  so  that 
he  knew  that  they  were  correct,  but  merely  that  he  gave  the  figures  to 
tbe  tel^hone  clerk  on  the  exchange  to  have  them  telephoned  to  plaln- 
turs  office,  according  to  the  custom,  and  the  bookkeeper  testifying  that 
be  made  tbe  entries  from  tbe  message  from  tbe  telephone  elo'k,  and  the 
t^Qihone  derk  not  testifying  that  he  transmitted  the  message  aa  he  re- 
ceived It  from  the  tffoker. 


Tbe  rule  relating  to  admission  of  sbopbooks  of  services  rendered,  or  tbe 
sale  and  delivery  of  merchandise  on  credit,  does  not  extend  to  purchases 
from  or  sales  to  third  persons  by  an  agent,  in  an  action  between  htm  and 
his  principal;  and,  If  It  did.  It  would  be  necessary  to  show  that  the  agent, 
whose  books  were  sought  to  be  introduced,  kept  fair  and  honest  books, 
by  tbe  testimony  of  persons  who  had  dealt  wlUi  him  and  settled  by  bis 
books. 

O'Brien,  J.,  dissenting  In  part 
Appeal  from  trial  term.  New  York  county. 

Action  by  Charles  L.  Rathbome  against  Edward  Hatch.  From  a 
judgment  for  plainti£f  on  a  decision  on  a  trial  without  a  jury,  defendant 
appeals.  Reversed. 

See  73  N.  Y.  Supp.  859. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Edward  W.  S.  Johnston,  for  appellant. 
George  E.  Morgan,  for  respondent. 

LAUGHLIN,  J.  The  action  is  brought  on  an  assigned  claim  of 
C.  L.  Rathborne  &  Co.  for  a  balance  alleged  to  have  been  due  and 
omng  to  them  from  the  defendant  on  account  of  certain  stock  tranr^- 
actions.  The  precise  claim  is  that  Rathbome  &  Co.  were  employed 
by  the  defendant  to  sell  900  shares  of  the  capital  stock  of  the  North- 
em  Pacific  Railway  Company  and  200  shares  of  the  capital  stock  of 
the  Chicago,  Burlington  &  Quincy  Railroad  Company;  that  they  sold 
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the  stock,  and  notified  the  defendant  of  such  sale,  and  requested  that 
he  dehver  the  stock  to  them  to  fulfill  the  terms  of  their  sale ;  that  he 
failed  to  do  so  within  a  reasonable  time,  and  they  were  obliged  to  pur- 
chase stock  in  order  to  make  the  delivery  to  the  purchaser;  that  there- 
by the  defendant  became  liable  to  them  for  their  commissions  and  the 
difference  between  the  amount  for  which  they  sold  the  stock  and  the 
amount  they  were  obliged  to  pay  for  stock  to  fulfill  the  terms  of  sale, 
aggregating  the  sum  of  $17,155.78,  together  with  interest  thereon 
from  the  9th  day  of  March,  1900,  besides  costs.  The  answer  put  in 
issue  the  material  allegations  of  the  complaint,  and  set  up  a  counter- 
claim for  damages. 

The  principal  question  presented  on  the  appeal  relates  to  an  excep- 
tion to  the  introduction  of  the  account  books  of  Rathbome  &  Co.  as 
evidence  of  the  sales  of  the  stock  by  them,  and  of  the  selling  price,  and 
of  the  purchase  of  the  stock  by  them,  and  of  the  purchase  price.  The 
bookkeeper  of  Rathbome  &  Co.  testified  that  he  sent  notices  by  mail 
of  the  purchases  and  sales  to  the  defendant,  and  kept  copies  thereof ; 
but  it  appeared  that  he  did  not  mail  the  notices,  but  delivered  them  to 
a  boy  for  that  purpose,  and  had  no  personal  knowledge  as  to  whether 
they  were  mailed  or  not.  It  might  be  inferred,  however,  from  a  letter 
which  the  defendant  wrote  Rathbome  &  Co.  on  the  i8th  day  of  July, 
1900,  that  he  had  in  some  manner  received  information  concerning 
these  transactions,  for  in  the  letter  he  acknowledged  that  he  was 
indebted  to  them,  and  promised  to  settle.  Nevertheless  his  letter 
throws  no  light  on  the  question  as  to  the  amount  of  the  indebtedness, 
and  no  evidence  was  offered  tending  to  show  tluit  he  had  knowledge 
of  the  precise  amount  of  their  claim,  or  of  any  other  admissicm  on  his 
part  concerning  the  same.  If  the  plaintiff  had  shown  the  mailing  of 
an  account  by  Rathborne  &  Co.  to  the  defendant  of  the  purchases  and 
sales,  and  of  their  claim  for  commissions,  showing  the  balance  owing, 
it  might  be  inferred  that  the  defendant's  letter  related  thereto,  and  con- 
stituted an  admission  of  the  correctness  thereof;  and  if  he  retained  the 
statement  of  the  account,  without  objecting  thereto,  after  reasonable 
opportunity  to  examine  the  same  and  discc  ver  any  error,  it  probably 
would  have  constituted  an  account  stated.  Spellman  v.  Muehfeld,  166 
N.  Y.  245,  59  N.  E.  817.  But  neither  of  these  things  was  shown. 
Proof  was  made  of  the  employment  of  Rathborne  &  Co.  to  make 
the  sales,  that  the  sales  were  made  pursuant  to  such  employment, 
that  the  defendant  failed  to  furnish  stock  for  the  purpose  of  mak- 
ing delivery  to  the  purchaser,  and  that  Rathborne  &  Co.  pur- 
chased stock  for  that  purpose.  There  was,  however,  no  evidence, 
other  than  the  account  books,  of  the  prices  at  which  the  stock  was 
sold  and  the  purchases  were  made.  The  member  of  the  firm  who 
made  the  sales  and  purcliases  on  the  stock  exchange  testified  that  he 
gave  the  figures  to  the  telephone  clerk  on  the  exchange  for  the  pur- 
pose of  having  the  same  phoned  to  the  office  of  the  brokers,  according 
to  the  custom ;  and  the  bookkeeper  testified  that  he  made  the  entries 
of  these  transactions  in  the  books  from  infonnation  received  by  phone 
from  the  telephone  clerk,  and  that  the  entries  were  in  accordance  with 
the  information  thus  received.  The  telephone  clerk  was  in  court,  but 
was  not  called  or  sworn  as  a  witness,  and  there  was  no  evidence  to 
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show  that  he  correctly  transmitted  the  information  received.  In  this 
state  of  the  proof,  the  books  were  offered  and  received  in  evidence  over 
the  defendant's  objection  that  they  were  incompetent  and  hearsay,  and 
that  a  proper  foundation  had  not  been  laid  for  their  introduction;  and 
the  particulars  in  which  this  foundation  had  not  been  laid  were  spe- 
cifically and  fully  stated  in  the  objections,  and,  among  other  things, 
that  it  had  not  been  shown  that  Rathborne  &  Co.  kept  lair  and  honest 
accounts,  and  also  that  the  rule  admitting  account  books  was  not  ap- 
plicable to  principal  and  agent.  We  are  of  opinion  that  the  reception 
of  these  account  books  was  error,  and,  there  being  no  other  basis  for 
the  recovery,  the  judgment  cannot  stand. 

If  it  appeared  that  the  broker  who  made  the  sales  was  unable  to 
recollect  the  terms  thereof,  but  had  examined  the  entries  made  in  the 
books  at  a  time  when  he  did  recollect  the  figures,  so  that  he  knew  that 
the  entries  were  correct,  and  also  that  an  examination  of  the  books 
would  not  refresh  his  recollection  so  as  to  enable  him  to  testify  as  to 
the  figures,  or  if  the  telephone  clerk  had  been  sworn  and  testified  that 
he  transmitted  the  information  to  the  bookkeeper  correctly  as  he  re- 
ceived it  from  the  broker,  then,  doubtless,  the  boks  would  have  been 
competent  evidence,  in  connection  with  the  other  testimony,  to  show 
the  ess^tial  facts,  i  Greenl.  £v.  (i6th  £d.)  §§  120a,  I2db;  Bank 
V.  Culver,  2  Hill,  531 ;  Merrill  v.  Railroad  Co.,  16  Wend.  586,  30 
Am.  Dec  130;  Clark  v.  Bank,  32  Af^.  Div.  323,  52  N.  Y.  Supp.  1064, 
afl&rmed  in  164  N.  Y.  498,  58  N.  E.  659 ;  Bank  v.  Weed,  39  App.  Div. 
604,  57  N.  Y.  Supp.  706;  Powell  v.  Murphy,  18  App.  Div.  25,  45 
N.  Y.  Supp.  374;  Abele  v.  Falk,  28  App.  Div.  it^i,  50  N.  Y.  bupp. 
876;  Bloomington  Min.  Co.  v.  Brooklyn  Hvgienic  Ice  Co.,  58  App. 
Div.  66,  68  N.  Y.  Supp.  699;  affirmed  in  171  N.  Y.  673,  64  N.  E. 
1118;  Mayor,  etc.,  of  city  of'New  York  v.  Second  Ave.  R.  Co.,  102 
N.  Y.  579,  7  N.  E.  905,  55  Am.  Rep.  839.  The  proof,  however,  was 
insufficient  to  make  them  admissible  upon  either  of  these  grounds. 
The  only  other  theory  upon  which  they  could  in  any  view  be  admissi- 
ble, as  not  obnoxious  to  the  rule  against  hearsay  evidence  and  evidence 
made  by  a  party  in  his  own  behalf,  is  that  the^  fell  within  the  rule 
relating  to  the  admission  of  shopbooks  of  services  r^dered,  or  the 
sale  and  delivery  of  merchandise  on  credit.  This  rule  has  been  some- 
what extended,  but  no  authority  has  been  dted,  and  we  find  none,  in 
this  state,  extending  its  application  to  purchases  from  or  sales  to  third 
parties  by  an  agent  in  an  action  between  him  and  his  principal.  It  has 
been  held  not  to  apply  to  accounts  of  cash  items  or  transactions,  even 
between  the  parties.  Dusenbury  v.  Hoadley  (Sup.)  20  N.  Y.  Supp. 
Smith  v.  Rentz,  131  N.  Y.  169,  30  N.  E.  54,  15  L.  R.  A.  138. 
n  Congdcm  &  Aylesworth  Co.  v.  Sheehan,  ll  App.  Div.  456,  42 
N.  Y.  Supp.  255,  it  was  held  that  this  rule  was  not  applicable  to  the 
account  books  of  a  corporation,  and  that  such  books  were  not  ad- 
missible as  evidence  of  sales  or  deliveries.  In  Shipman  v.  Glynn,  31 
App.  Div.  425,  430,  52  N.  Y.  Supp.  691,  it  was  held  that  the  account 
books  of  a  party  are  not  admissible  as  evidence  of  sales  and  delivery 
of  goods,  where  the  delivery  was  made  upon  his  order,  but  by  a  third 
part3'.  The  court  of  appeals  in  Smith  v.  Rentz,  supra,  expressly  de- 
clare that  this  rule  should  not  be  extended.   It  would  appear,  there- 
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fore,  that  this  rule  should  not  apply  to  the  account  books  of  a  broker, 
showing  sales  to  and  purchases  of  third  parties,  in  an  action  between 
him  and  his  principal.  But  if  the  rule  were  applicable,  it  would  not 
avail  the  plaintiff.  The  rule  as  originally  promulgated  in  the  leading 
case  of  Vosburgh  v.  Thayer,  I2  Johns.  461,  required  proof  as  a 
foundation  for  the  introduction  of  the  books  first,  that  the  party  had 
no  clerk;  second,  that  some  of  the  articles  sold  had  been  delivered; 
third,  that  they  are  the  account  books  of  the  party;  and,  fourth,  by 
persons  who  have  dealt  with  him  and  settled  by  his  books,  that  the 
party  keeps  fair  and  honest  accounts.  Where  this  rule  is  applicable, 
the  courts  have  rigidly  adhered  to  the  requirement  that  this  prehminary 
proof  must  still  be  made,  before  the  books  are  admissible  as  evidence. 
Rice,  Ev.  p.  815;  McGoldrick  v.  Traphagen,  88  N.  Y.  334;  Smith  v. 
Smith,  163  N.  Y,  168,  57  N.  E.  300,  52  L.  R.  A.  545 ;  Smith  v.  Rentz, 
supra;  Stone  v.  Cronin,  71  App.  Div.  565,  76  N.  Y.  Supp.  605; 
Powell  v.  Murphy,  supra.  It  was  shown  that  the  account  book  re- 
ceived in  evidence  was  the  purchase  and  sales  book  of  Rathborne  & 
Co.,  and  it  probably  sufficiently  appeared  that  they  kept  no  clerk, 
within  the  contemplation  of  this  rule  which  relates  to  a  clerk  vtho 
has  personal  knowledge  of  the  transactions.  Smith  v.  Smith,  supra ; 
McGoldrick  v.  Traphagen,  supra.  But  there  was  a  complete  failure 
of  evidence  that  Rathborne  &  Co.  kept  fair  and  honest  books',  by  any 
person  who  had  dealt  with  them  and  settled  by  their  books. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

PATTERSON  and  McLAUGHLIN,  JJ.,  concur.  VAN  BRUNT. 
P.  J.,  concurs  in  result. 

O'BRIEN,  J.  (dissenting).  In  his  answer  the  defendant  admitted 
that  he  authonzed  the  firm  of  C.  h.  Rathborne  &  Co.  to  sell  short  900 
shares  of  the  Northern  Pacific  Railway  Company  and  200  shares  of 
Chicago,  Burlington  &  Quincy  Railroad  Company  stock,  and  averred 
that  thereafter,  without  his  consent,  authority,  or  knowledge,  such 
firm  bought  in  for  his  account  the  same  stock.  The  answer  further 
alleges  that,  if  the  firm  sold  and  thereafter  purchased  the  stock,  it 
was  done  without  the  consent,  knowledge,  or  authority  of  defendant, 
and  without  previous  notice  of  intention  so  to  do  to  defendant.  Upon 
the  trial  the  defendant  made  no  defense,  introducing  no  evidence, 
and  placed  his  reliance  mainly  upon  what  he  could  find  vulnerable  in 
the  plaintiffs  case.  Taking  the  form  of  the  answer,  supplemented  as 
it  was  by  testimony  that  was  unobjectionable,  and  enforced  by  the 
defendant's  letter  admitting  liability,  there  was  sufficient  foundation 
for  the  inference  that,  by  authority  and  with  knowledge  of  the  defend- 
ant, the  plaintiff's  firm  had  first  sold  short,  and  thereafter  bought  in 
to  cover  for  the  account  of  the  defendant,  the  stocks  in  question. 
What  remained  in  doubt  were  the  prices  at  which  the  stocks  were 
sold  and  the  purchases  made;  and,  for  the  purpose  of  fixing  such 
prices,  the  only  evidence  of  which,  it  seems  to  me,  the  case  was  sus- 
ceptible, was  introduced,  namely,  the  account  books  of  the  firm, 
consisting  of  the  original  entries  made  by  the  bookkeeper  who  had 
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charge  of  making  them,  and  who  testified  that  they  were  made  at  the 
time  from  information  given  him  by  the  telephone  boy  in  the  oMce, 
who  received  it  from  the  telephone  messenger  in  the  exchange,  who, 
in  turn,  received  the  information  from  the  exchange  member  of  the 
firm.  This  testimony  was  corroborated  by  the  plaintiff,  who  was  the 
exchange  member,  and  gave  the  information.  The  two  telephone 
boys  were  not  called,  but  to  do  so  would  have  been  a  useless  formality, 
because,  from  the  nature  of  the  transactions,  it  would  be  impossible 
for  them,  in  the  ordinary  run  of  business,  to  remember  any  particular 
transaction  upon  a  particular  day;  and  more  especially  would  it  be 
impossible  for  them  to  recall  the  prices  at  which  Uie  stocks  were  sold, 
and  subsequently  purchased,  and  which  they  sent  and  received  over 
the  telephone  and  gave  to  the  bookkeeper.  The  telephone  clerks  were 
but  part  of  a  system  or  means  of  communication  between  the  ex- 
change member  of  the  firm  and  the  bookkeeper,  by  which  the  former 
was  enabled  to  communicate  his  transactions  on  the  exchange  to  his 
office.  It  would  be  as  idle  to  call  them,  as  it  would  be,  with  reference 
to  the  sending  of  a  letter  or  telegram,  to  call  the  postman  who  regu- 
larly receives  and  delivers  written  messages,  or  the  telegraph  operator 
who  regularly  forwards  and  delivers  tonununicationa  by  wire,  because 
neither  of  the  clerks  could  add  any  certainty  to  the  testimony  of  the 

glaintiff  who  made  the  sale  or  purchase  on  the  exchange,  supplemented 
y  the  testimony  of  the  bookkeeper  who  received  the  information 
thereof,  and,  as  part  of  the  transaction,  entered  it  at  the  time  in  the 
firm's  books. 

I  agree  with  Mr.  Justice  LAUGHLIN  that  the  rule  that  obtains 
with  reference  to  introducing  shopkeepers'  and  tradesmen's  books  in 
evidence  has  no  application;  and  for  the  simple  reason  that  such  a 
rule,  if  applied  to  the  books  of  account  of  large  business  enterprise, 
would  in  nearly  eve^  instance  operate  as  a  denial  of  justice.  The  old 
common-law  nile  of  evidence  as  to  tradesmen's  books  is  no  longer 
applicable  to  most  of  our  modem  methods  of  carrying  on  large  and 
extensive  business  transactions.  The  position  of  the  ancient  shop- 
keeper, who  himself  sold  and  delivered  his  goods  direct  to  the  cus- 
tomer, and  who  made  his  own  memoranda  in  books,  was  enlarged 
when,  with  the  increase  of  business,  he  was  obliged  to  employ  a  book- 
keeper or  a  clerk,  and  to  resort  to  entries  in  books  of  account  made 
by  the  clerk  or  bookkeeper,  because  in  no  other  way  could  he  keep 
track  of  the  growth  in  bis  business.  With  the  introduction  of  depart- 
ment stores,  embracing  a  number  of  different  kinds  of  trade,  and  the 
information  of  exchanges,  with  their  indefinite  extension  of  daily  trans- 
actions, and  of  large  corporations,  whose  business  is  conducted 
through  numerous  agencies,  the  old  rule  with  respect  to  them  can  have 
no  place,  and  it  is  useless  longer  to  refer  to  it  as  in  any  sense  applicable 
to  such  modern  methods  of  doing  business.  It  is  inconceivable,  with 
the  growth  in  every  other  direction,  that  the  law  itself  should  not 
grow  so  as  to  meet  the  changed  conditions ;  and  it  seems  to  me,  in 
such  a  case  as  this,  a  waste  of  time  to  expend  labor  in  the  discussion 
of  old  rules  which  can  have  no  possible  bearing  upon  or  application 
to  the  reasons  or  principles  which  should  govern  m  determining  the 
extent  to  which  books  of  account,  such  as  are  here  involved,  may 
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be  resorted  to  as  evidence.  It  is,  of  course,  necessary  that  a  proper 
foundation  for  their  introduction  should  be  laid,  in  order  that  their 
verity  may  be  established;  but  when  this  is  done  by  the  most  com- 
plete and  satisfactory  proof  which,  from  the  nature  of  the  business, 
can  be  obtained,  then  the  reason  which  permits  the  best  evidence  to 
be  given  should  be  held  as  applicable  to  such  books  of  account,  prop- 
erly authenticated,  as  to  any  other  kind  of  evidence.  I  think,  there- 
fore, that  where  a  proper  foundation  is  laid,  as  in  this  case,  for  in- 
troducing entries  in  books  of  account  of  the  nature  and  character  of 
those  here  involved,  and  which  are  resorted  to  merely  for  the  purpose 
of  fixing  the  items  or  prices  at  which  the  stocks  were  sold  and  bought, 
they  are  competent.  To  render  them  admissible  for  that  purpose,  it 
must  be  shown  that  the  entries  are  original  entries,  proven  to  be  such 
by  the  person  who  made  them,  in  the  usual  course  of  business,  made  at 
the  time  the  transactions  they  record  took  place,  and  are  a  true  and 
correct  record  of  such  transactions.  I  think  that  such  a  foundation 
was  laid  in  this  case,  and  that,  under  the  authorities,  as  it  was  the  best 
evidence  of  which  the  case  wras  susceptible,  such  entries  were  not 
hearsay,  but  were  original  evidence,  and  therefore  admissible  for 
the  purpose  for  which  they  were  introduced.  Bank  v.  Brown,  165 
N.  Y.  216,  59  N.  E.  I,  53  L.  R.  A.  513;  Mavor,  etc.,  of  City  of  New 
York  V.  Second  Ave.  R.  Co.,  102  N.  Y.  572,  7  N.  E.  905,  55  Am.  Rep. 
839- 

I  dissent,  therefore,  from  the  conclusion  of  the  majority  of  the 
court,  thinlang,  as  I  do,  that  where  there  was  a  virtual  admission  of 
the  transactions  having  occurred,  and  all  that  was  required  from  the 
books  was  a  definite  statement  of  the  prices  at  which  the  stock  was 
sold  and  bought,  it  was  competent,  because  it  was  the  best  evidence 
of  which  the  case  was  susceptible,  to  permit  resort  to  the  books  for 
the  purpose  of  ascertaining  such  prices. 


C39  MiM.  Bep.  C02.) 

JBWBTT  T.  SCHMIDT  et  aL 
(Bnpreme  Court,  Special  Term,  New  York  County.  December.  1S02.) 

1.  Will— BsTATB  Cohvbtxd. 

Testator  bequeathed  to  his  daughter  *^be  Intraest  or  locome,  as  It  me- 
cnieB,"  of  a  named  sum  of  money,  to  be  set  apart  In  certain  stock  during 
her  life,  with  a  proTlelon  that  at  her  death  the  fund  was  to  go  to  her 
legal  IsBue,  eqaally,  after  they  had  reached  majolty.  Beli  to  give  to 
such  daughter  only  a  life  interest 

S  Adxinistratohs — Rights  in  Trust  Fund. 

Where  executors  set  apart  a  trust  fund  under  a  will,  and  paid  over 
the  income  thereof  to  a  beneficiary  as  directed  by  the  will,  and  died, 
administrators  with  the  will  annexed  have  no  right  to  hold  the  fund,  and 
the  remainderman  Is  entitled,  while  the  life  tenant  Is  llTing,  to  sue  to 
have  a  trustee  of  the  fund  appointed. 

Action  by  Elsie  M.  Jev\%tt  against  Melinda  P.  Schmidt  and  Bache 
McEvers  Schmidt  and  others  to  recover  an  interest  under  the  fc^owing 

provision  of  the  will  of  plaintiff's  grandfather : 

"To  my  daughter  Melinda  I  also  give  the  interest  or  Income  as  it  accrues 
on  two  hundred  tiiousand  (9200,000)  dollars  during  her  natural  life;  t2ie  tald 
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amoDDt  to  be  eet  apart  In  such  good  dlTMend  paying  stocks  u  mar  stand  In 

my  name  at  the  time  of  my  decease,  and  at  the  then  market  valne  (rf  the 
same.  And  at  her  death  I  will  that  the  said  amount  of  two  hundred  thousand 
(1200.000)  dollars  go  to  her  legal  laane.  In  equal  p<nrtions,  after  they  aeverally 
readi  the  foil  ag»  of  twenty-one  years,** 

Judgment  for  plaintiff. 
Thcmtas  J.  Falls,  for  plaintiff. 

Barclay  E.  V.  McCarty,  for  defendants  Melmda  F.  and  Bache 

McEvers  Schmidt. 
A.  Coleman  Smith,  for  defendant  F.  L.  Schmidt,  Jr. 

KEENER,  J.  The  plaintiff  is  entitled  to  an  interlocutory  judg- 
ment appointing  a  trustee  and  a  referee  to  take  and  state  the  accounts, 
and  directing  that  the  amount  of  the  trust  fund,  as  ascertained  by  said 
accounting,  be  paid  over  to  said  trustee.  Royce  v.  Adams,  123  N.  Y. 
402,  25  N.  E,  386;  Horsfield  v.  Black,  40  App.  Div.  264,  57  N.  Y. 
SuK>.  1006;  Wildey  v.  Robinson,  85  Hun,  362,  32  N.  Y.  Supp.  1018. 
A  trust  was  created  by  the  provisions  of  this  will.  Matter  of  Hecht, 
71  Hun,  62,  24  N.  Y.  Supp.  540.  The  principal  is  not  given  to  Me- 
linda  P.  Schmidt  for  life,  but  only  the  "interest  or  income  as  it  ac- 
crues." The  case  at  bar  differs  in  that  particular  from  Butler  v. 
Butler,  41  App.  Div.  477,  58  N.  Y,  Supp.  1094,  and  Snedeker  v.  Cong- 
don,  41  App.  Div.  433,  58  N.  Y.  Supp.  885.  The  direction  that  she 
was  to  have  the  interest  or  income  as  it  accrued  negatives  the  idea 
that  she  was  ever  to  receive  the  legal  title  to  the  principal.  In  the 
case  at  bar  the  question  is  whether  she  has  title,  in  any  capacity,  to 
the  fund  in  dispute,  whereas  in  the  Butler  Case  the  question  was  not 
whether  Orlando  Butler  had  title  or  not,  but  in  what  capacity  he  held 
title.  The  present  case  differs  further  from  the  Snedeker  Case,  in 
that  the  will  in  the  latter  expressly  named  the  gift  a  "life  estate."  The 
question  of  the  creation  of  a  trust  by  the  provisions  of  the  will  under 
consideration  has  in  fact  already  been  determined  in  a  proceeding  had 
before  the  late  Mr.  Justice  Van  Vorst,  to  which  the  defendant  Melinda 
P.  Schmidt  was  a  party,  and  in  which  judgment  was  entered  on  June 
16,  1880.  The  complaint  in  that  action  prayed  for  a  construction  of 
the  will,  and  the  judgment  therein  clearly  established  a  trust,  and 
directed  the  setting  aside  of  the  trust  fund  now  in  dispute.  The  then 
executors  accordingly  set  apart  a  fund,  the  income  of  which  they  paid 
regularly  to  Mehnda  P.  Schmidt,  and  as  to  which  they  accounted,  as 
trustees,  in  the  surrogate's  court,  in  proceedings,  to  which  she  was  also 
a  party,  and  in  which  they  received  commissions  as  trustees.  On 
the  setting  apart  of  this  fund,  it  ceased  to  be  a  part  of  the  estate,  and 
was,  of  necessity,  held  by  the  former  executors  as  trustees,  since  it  is 
no  part  of  an  executor's  duty  to  hold  funds  as  an  investm%<it  for  the 
purfxjse  of  paying  the  income  therefrom  to  beneficiaries.  Matter  of 
Union  Trust  Co.,  70  App.  Div.  5,  75  N.  Y.  Supp.  68 ;  Matter  of  Dewey, 
153  N.  Y.  63,  46  N.  E.  1039.  When  the  defendants  Melinda  P.  Schmidt 
and  Bache  McEvers  Schmidt  were  appointed  administrators  with  the 
will  annexed,  on  the  death  of  the  surviving  executor,  the  fund  thus 
set  apart,  and  which  is  the  subject  of  controversy  here,  had  ceased  to 
be  a  poition  of  the  unadministered  estate  ol  George  P.  FoUen,  de- 
80N.T.S^23 
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ceased,  and  they  were  not  entitled  thereto  under  their  letters  of  ad- 
ministration. To  use  the  language  of  Mr.  Presiding  Justice  Van  Brunt, 
"How  the  administrators  with  the  will  annexed  can  take  anything 
in  respect  to  this  part  of  the  estate,  or  exercise  any  authority  over  it, 
is  inexplicable."  Horsfield  v.  Black,  40  App.  Div.  264,  267,  57  N.  Y. 
Supp.  1006. 

The  plaintiff  is  entitled  to  her  costs  and  disbursements,  and  an 
allowance  of  $500,  all  to  be  paid  out  of  the  trust  fund.  Complaint 
dismissed  as  to  the  infant  defendant  Melinda  P.  Schmidt,  with  an  al- 
lowance of  $25,  together  with  her  disbursements,  to  be  paid  out  of  the 
trust  fund,  but  without  a  separate  bill  of  costs.  Settle  decision  anH 
interlocutory  judgment  on  one  day's  notice.   Ordered  accordingly. 


(80  Misc.  Rep.  555.) 

BGOTT  T.  DOUGLAS  et  al. 

(Supreme  Oonrt,  Special  Term.  New  Tork  County.  January,  1003.) 

1.  Wilt^Bale  or  Rbaltt. 

Wbere  a  will  directs  tbe  executon  to  sen  the  real  estate,  It  conTots 
the  estate  Into  peraonalty.  and  the  power  of  sale  passes  to  ttw  adminis- 
trators with  the  will  annexed. 

9.  EQuiTASLa  C0NTBR810N 

Where  real  estate  Is,  by  a  mandatory  direction  to  the  execntom  to  sell, 
converted  into  personalty.  In  order  to  effect  a  reconversion  there  mnst  be 
onanlmlty  of  Intention  among  all  the  parties  int^ested  In  the  estate. 

Action  by  William  Scott  against  Henrietta  h.  Douglas  and  others 
for  partition.   Judgment  for  plaintiff. 

■John  W.  Ingram,  for  plaintiff. 
Frederick  W.  Sherman,  for  defendants. 

BISCHOFF,  J.  The  question  presented  is  whether,  as  to  parcels 
Nos.  2  and  3,  the  parties  hold  as  tenants  in  common  of  real  estate,  as 
distinguished  from  a  common  ownership  of  personalty.  The  title 
is  derived  through  William  Scott,  deceased,  and  it  is  the  ccmtention 
of  certain  of  the  defendants  that,  under  the  provisions  of  his  will, 
there  resulted  an  equitable  conversion  of  this  real  estate;  the  plain- 
tiff, on  the  other  hand,  taking  the  position  that  there  was  no  equitable 
conversion,  and  that,  assuming  the  contrary,  a  reconversion  had  tak- 
en place  by  agreement  of  the  parties. 

In  its  practical  aspect,  the, question  whether  there  was  or  was  not 
an  equitable  conversion  depends  upon  the  presence  or  absence  of  a 
mandatory  direction  to  the  executors  to  sell  these  parcels,  since, 
with  the  discharge  of  the  last  surviving  executor,  a  mere  discretion- 
ary power  to  seU  would  not  pass  to  the  administrators  with  the  will 
annexed,  and  an  equitable  conversion  cannot  be  adjudged  upon  the 
strength  of  a  discretionary  power  of  sale,  the  exercise  of  which  is 
not  essential  to  the  scheme  of  the  will.  Matter  of  Tatum,  61  App. 
Div.  513,  70  N.  Y.  Supp.  634.   As  to  these  two  parcels,  however, 

T 1.  See  Conversion.  voL  11,  Cent  Dig.  1  28;  Execntom  and  AdmlnlatratmrB, 
Vol.  22,  Cent  Dig.  |  4D8^. 
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there  was  an  absolyte  direction  to  sell,  and  the  argument  for  the 
plaintiff  that  this  direction  ceased  to  affect  parcel  No.  2  is  not  found 
to  be  forceful.  This  parcel  consisted  of  premises  which  were  made 
the  subject  of  a  specif  devise,  involving  a  sale  by  the  executors,  and 
final  distribution  after  the  death  of  certain  children  of  the  testator, 
to  one  of  whom  the  executors  were  directed  to  make  a  lease  at  a  fixed 
rental.  In  an  action  brought  for  the  construction  of  the  will,  it  was, 
in  effect,  determined  that  so  much  of  this  devise  as  postponed  the 
sale  to  the  death  of  children  other  than  the  one  child  to  whom  the 
lease  was  made  was  void,  as  in  contravention  of  the  statute  against 
perpetuities ;  but  the  validity  of  the  provision  for  the  lease,  and,  to 
this  extent,  for  the  postponement  of  the  sale  and  distribution,  was 
upheld,  so  far  as  the  decree  expresses  anything  to  the  contrary,  and 
this  has  been  the  practical  construction  adopted  by  the  parties  in  the 
management  of  die  estate.  The  plaintiff  contends  that  the  decree 
held  the  provision  for  the  lease  itself  void,  and  claims,  accordingly, 
that  there  remained  nothing  for  the  operation  of  the  special  devise, 
and  that  this  parcel  was  to  be  treated  as  part  of  the  general  estate, 
subject  only  to  the  general  discretionary  power  of  sale  contained  in 
the  will.  No  reason  is  suggested  why  the  court  should  have  declared 
this  first  postponement  of  alienation  void,  and  the  decree  distinctly 
referred  to  the  numbered  clause  in  the  will  which  was  deemed  to 
be  invalid, — a  clause  which  affected  only  the  attempted  excessive 
postponement.  True,  the  words  of  the  decree  would  seem  to  de- 
scribe this  clause  inaccurately,  but  I  must  take  the  specific  reference 
to  the  clause  itself  as  controlling,  and  as  pointing  to  the  more  prob- 
able meaning  of  the  court ;  and  I  fail  to  find  sufficient  probability  that 
the  intention  was  to  affect  a  clause  of  the  will  other  than  that  re- 
ferred to.  The  parties  have  so  understood  the  decree;  as  their  con- 
tinued attitude  shows,  and  their  understanding  appears  to  have  been 
the  more  reasonable  one. 

I  must  hold,  therefore,  that  the  mandatory  direction  for  a  sale,  as 
contained  in  this  device,  remained  operative,  and  I  do  not  find  that 
the  direction  was  qualified  by  the  words  "in  the  same  and  like  man- 
ner as  niy  other  real  estate  is  directed  to  be  disposed  of  and  ap- 
plied." This  reference  followed  a  direction  to  distribute,  and  must 
be  taken  to  relate  to  the  disposal  and  application  of  the  proceeds  of 
a  sale,  not  to  the  exercise  of  discretion  in  the  making  of  the  sale, 
which  discretion  could  be  exercised  under  the  general  provisions  of 
the  will 

I  am  not  inclined  to  hold  that  there  was  an  agreement  between 
the  parties,  which  resulted  in  a  reconversion  of  these  parcels.  For 
the  purposes  of  such  a  result,  there  must  be  unanimity  of  intention 
(McDonald  v.  O'Hara,  144  N.  Y.  567-569,  39  N.  E.  642),  and  this  is 
wanting.  Entries  made  by  the  executor  in  his  books  as  to  the  man- 
ner in  which  he  received  and  paid  out  moneys  afford  no  actual  proof 
that  there  had  been  an  agreement  to  alter  the  status  of  this  property, 
nor  do  the  acts  and  statements  of  one  of  the  parties  bind  the  others 
as  to  the  fact  of  the  intention  or  understanding  of  all.  So  far  as 
there  was  any  agreement  between  the  parties,  it  excluded  this  prop- 
erty; and  several  of  the  parties,  including  infants,  have  not  been 
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shown  satisfactorily  to  have  assented  to  the  alleged  reconvmioa  a» 
to  these  particular  parcels. 

I  conclude  that  the  power  of  sale,  as  to  parcels  Nos.  a  and  3,  sur- 
vived to  the  administrators  with  the  will  annexed.  Form  of  decision 
and  judgment  may  be  presented  accordingly. 

Judgment  accordingly. 


(89  MlK.  Rep.  543.) 

JAEOEB  r.  GITT  OF  NKW  TOBK. 
(Sapreme  Oourt,  Spedat  Term,  Ktav*  Oonntr.  Jannar;,  1906.) 

1.  FLBADIira—DsHDRRER  TO  ANSWBB. 

An  answer  consisted  of  two  parts:  First,  a  general  denial;  and,  second, 
matter  pleaded  as  a  defense.  Held,  that  &  demnrrer  "to  the  defense  set 
up  Id  tbe  answer"  Is  not  made  to  the  dmlal  In  the  answer,  but  only  to 
the  ontMKqnent  additional  matter  set  up  by  way  of  a  defense. 

8.  Bahb— DarBRsB. 

However  inconsistent  with  the  allegations  of  a  complaint  Qie  allega- 
tions In  the  defense  may  be,  they  cannot  be  treated  as  hnring  the  effect 
of  a  denial,  so  as  to  authorize  the  overruling  oC  a  demurrer  on  the  grouiid 
that  they  amount  to  a  denial. 
8.  Sahb— Denial. 

A  denial  must  tw  stated  separately,  and  not  mli^led  with  a  dtfOisfc 

4.  Honbt  Paid — Action  to  Rbcovbr— Dbprnsbs. 

In  an  action  to  recover  for  money  paid  by  mutual  mistake,  an  allega- 
tloD  In  defense  that  tlie  paym«it  was  not  made  under  duress  and  waa 
voluntary  Is  Crivoloua. 

5.  FlBADINO — ANBWHK— 1>EMURRRR. 

Where  an  answer  contains  a  general  denial  and  matter  pleaded  as  a 
defense,  and  the  only  Issue  raised  Is  that  raised  by  the  general  denial, 
and  plaintiff  demurs  to  the  defense,  the  demnrrer  must  be  sustained. 

Action  by  Michael  Jaeger,  administrator,  against  the  ci^  of  New 
York.    Demurrer  to  a  defence  sustained. 

Henry  Cooper,  for  i^aintiff. 
Samuel  K.  Probasco,  for  defendant. 

GAYNOR,  J.   The  complaint  is  in  substance  that  by  a  mutual 

mistake  of  fact  the  plaintiff's  intestate  paid  to  the  defendant  and  the 
defendant  received  of  her  a  certain  sum  as  and  for  a  tax  which  had 
been  levied  against  her  ual  estate,  but  which  had  in  fact  never  been 
levied  against  it. 
The  answer  is  in  two  paragraphs,  as  follows : 

"The  defendant  answering  the  amendM  complaint  of  the  plaintiff  denies 
any  knowledge  or  information  sufficient  to  form  a  t>ellef  as  to  the  allegations 
of  the  complaint  numbered,  flist,  second,  third;  fourth,  fifth,  sixth  and 
seventh. 

"Further  answering  this  defendant  alleges  that  If  a  payment  was  made  as 
alleged  In  paragraph  numbered  third  of  the  complaint  herein  that  said  pay- 
ment if  made  was  a  voluntary  payment  and  not  made  under  duress." 

The  literary  character  of  this  answer  is  too  apparent  to  need  to  be 
pointed  out.  The  verbosity  the  denial  in  the  first  paragraph  be- 
comes more  apparent  when  it  is  stated  that  the  complaint  consists  of 
seven  numbered  paragraphs.  To  deny  "each  and  every  allegation  in 
the  complaint  contained,"  which  is  the  prescribed  form,  was  altogether 
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too  plain  and  simple  for  use.  The  objection  now  made  to  the  denial 
is  that  it  is  in  gross,  instead  of  being  of  each  allegation,  as  prescribed 
by  the  Code  of  Civil  Procedure. 

The  demurrer  is,  in  so  many  words,  to  "the  defence  set  up  in  the 
answer  herein,  upon  the  ground  that  as  it  appears  upon  the  face  thereof 
it  is  insufficient  in  law." 

Counsel  on  both  sides,  however,  treat  this  as  a  demurrer  to  the 
whole  answer,  instead  of  to  "the  defence  set  up  in  the  answer."  "The 
answer  is  demurred  to  on  the  ground  that  it  is  insufficient  in  law  on 
the  face  thereof,"  says  the  brief  for  the  plaintiff ;  and  "This  is  a  de- 
murrer to  an  answer  as  not  being  sufficient  in  law,*'  says  the  brief  for 
the  defendant;  and  on  this  basis  the  argtunent  of  each  side  is  carried 
out. 

The  answer,  as  has  been  seen,  consists  of  two  parts,  first,  a  general 
denial,  and,  second,  matter  apparently  pleaded  as  a  defence.  The  posi- 
tion of  each  side  that  the  demurrer  must  be  taken  to  be  to  the  whole 
answer  is  the  outcome  of  a  recent  statement  in  an  opinion  that  in  the 
terminology  and  nomenclature  of  pleading  a  "denial"  is  a  "defence." 
Staten  Island  M.  R.  R.  Co.  v.  Hinchcliffe,  170  N.  Y.  481,  63  N.  E. 
547.  The  premise  being  accepted  that  a  "denial"  is  a  "defence,"  this 
demurrer  though  in  terms  to  "the  defence  set  up  in  the  answer"  would, 
I  suppose,  have  to  be  deemed  to  aim  at  the  "denial"  in  the  answer, 
as  much  as  at  the  further  answer  by  way  of  a  defence. 

Taking  this  view  of  the  scope  of  the  demurrer,  it  would  have  to 
be  overruled  if  the  denial  be  sufficient  in  law.  But,  with  due  sub- 
mission to  things  actually  decided,  and  without  being  unduly  influenced 
by  mere  expressions  in  opinions,  must  such  a  view  be  taken  of  it?  Is 
a  "denial"  a  "defence"  in  the  terminology  and  nomenclature  of  plead- 
ing, and  must,  therefore,  a  demurrer  to  "the  defence  set  up  in  the  an- 
swer" be  deemed  a  demurrer  to  the  denial  set  up  in  the  answer? 

Section  500  of  the  Code  of  Civil  Procedure  provides  that  an  answer 
must  contain  (i)  a  general  or  specific  denial  of  each  allegation  of  the 
complaint  controverted,  and  (s)  a  statement  of  any  new  matter  (i.  e., 
matter  which  cannot  be  proved  under  a  denial)  constituting  a  defence 
or  counterclaim.  Here  we  plainly  have  three  terms  used,  each  mean- 
ing a  different  thing,  viz.,  "denial",  "defence"  and  "counterclaim."  I 
suppose  that  in  this  terminology  a  "denial"  is  no  more  to  be  called 
a  "defence"  than  it  is  to  be  called  a  "counterclaim.'/ 

And  section  494  provides  that  the  plaintiff  may  demur  to  a  "defence" 
or  a  "counterclaim,"  on  the  ground  that  it  is  insufficient  in  law.  This 
does  not  permit  a  "denial"  to  be  demurred  to  for  such  insufficiency. 
A  "denial  cannot  be  demurred  to  at  all.  The  only  remedy  is  bv  mo- 
tion for  judgment  on  it  as  frivolous.  Section  537 ;  Wavland  v.  'f ysen, 
45  N.  Y.  281.  This  all  helps  to  show  the  difference  Setween  a  "de- 
ntal" and  a  "defence,"  and  to  point  out  the  distinct  terminology  used 
in  our  system  of  pleading. 

It  seems  to  me,  therefore,  that  I  should  not  deem  it  decided  that  a 
"denial"  is  a  "defence" ;  and  I  therefore  decide  that  this  demurrer  to 
"tlw  defence  set  up  in  the  answer"  does  not  aim  at  the  "denial"  in  the 
aiKwer,  but  cmly  at  the  subsequent  additional  matter  set  up  by  way  of 
a  defence. 
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And  the  difficulty  does  not  end  here,  for  the  opinion  in  the  case 
against  Hinchcliife  already  cited  seems  to  say  that  a  demurrer  to  a 
pleaded  "defence"  cannot  be  sustained  if  such  defence  contain  allega- 
tions inconsistent  with  the  allegations  of  the  complaint,  because  they 
must  be  taken  as  amounting  to  a  denial.  Of  allegations  of  facts  which 
were  pleaded  as  a  separate  "defence,"  but  which  were  not  new  matter 
constituting  a  defence  at  all.  but  provable  under  the  general  denial,  the 
opinion  says: 

**It  may  be  conceded  that  tills  defence  Is  not  new  matter,  ae  !t  Is  not  Iri 
avoidance  or  confession  (sic)  of  the  matter  set  forth  In  the  complaint.  But 
It  la  none  the  leas  a  defence  because  It  Is  what  Is  termed  In  pleading  a 
denial." 

But  it  does  not  seem  that  I  am  to  consider  that  the  court  decided 
this,  for  it  is  a  long  established  rule  of  pleading,  again  recently  de- 
clared (i.  e.,  in  the  same  ol)icial  volume  which  reports  the  Hinchcliffe 
Case),  that  affirmative  allegations  in  an  answer  which  are  inconsistent 
with  the  allegations  of  the  complaint,  are  not  a  denial  and  cannot  be 
taken  in  lieu  of  the  formal  denial  required  by  the  Code.  Smith  v. 
Coe,  170  N.  Y..162,  63  N.  E.  57.    Says  the  court: 

"But  as  already  stated,  there  was  no  denial,  general  or  speciflc,  of  the  alle~ 
gations  of  the  complaint  referred  to,  except  so  far  as  such  denial  could  be 
spelled  out  or  Inferred  from  an  Inconsistent  version  of  the  transaction  given 
by  the  pleader  In  the  answer.  The  allegations  of  the  complaint  are  contro- 
verted or  put  in  issue  only  by  a  general  or  spectdc  denial.  A  material  fact 
alleged  is  not  controverted  or  put  in  Issue  by  a  statement  Inconsistent  with 
tbe  facts  alleged,  or  from  which  a  general  denial  may  be  Implied  or  Inferred." 

Tlierefore,  however  inconsistent  with  the  all^ations  of  the  com- 
plaint the  allegations  in  this  defence  in  the  present  case  may  be,  I 
am  not  permitted  to  treat  them  as  having  the  effect  of  a  denial,  and  to 
overrule  the  demurrer  on  the  ground  that  they  are  or  amount  to  a 
denial.  And  the  phrase  "avoidance  or  confession"  is  brand  new. 
We  all  know  what  the  phrase  "confession  and  avoidance"  means  (for 
it  is  ancient  that  that  is  what  matter  pleaded  as  a  defence  must  always 
be),  but  what  does  this  new  phrase  mean? 

I  am  still  confronted  by  another  difficulty,  for  a  denial  may  in  effect 
or  substance  be  said  or  thought  to  lurk  in  the  allegations  here  plead- 
ed for  a  defence ;  and  in  the  opinion  in  the  very  recent  case  of  Hop- 
kins V.  Meyer,  App.  Div.  365,  78  N.  Y.  Supp.  459,  after  quoting 
the  .provision  for  denials  in  section  500  of  the  Code  of  Civil  Pro- 
cedure, it  is  said :  "It  is  nowhere  provided  where  such  denials  shall 
be  made — whether  in  separate  paragraphs,  or  in  connection  with  oth- 
er matters."  I  own  to  a  doubt  that  the  court  decided  this ;  it  seems, 
to  me  rather  one  of  those  inadvertences  which  the  most  learned 
judges,  cannot  always  be  free  from.  The  said  section  500  separates 
the  provisions  for  denials  and  new  matter  to  be  pleaded  as  a  defence 
in  numbered  paragraphs.  I  do  not  see  how  it  could  more  distinctly' 
mark  such  separation.  In  addition  to  this,  section  507  specially  pro- 
vides that  defences  and  omnterclaims  "must  be  separately  stated  and 
numbered";  i.  e.,  they  cannot  be  mingled  with  denials,  or  denials' 
mingled  with  them.  In  addition  to  this  it  has  been  frequently  held 
that  a  "denial"  mingled  in  with  matter  pleaded  as  a  "defence"  will 
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be  struck  out  on  motion  as  being  irrelevant  there,  under  section  545 
of  the  Code  of  Civil  Procedure.  These  decisions  are  too  well  known 
among  us  to  need  to  be  cited. 

Coming  therefore  to  the  consideration  on  principle  of  whether  the 
matter  here  pleaded  for  a  "defence"  is  "insufficient  in  law  on  the  face 
thereof*'  (section  495),  (i.  e.,  whether  it  is  new  matter  which  consti- 
tutes a  "defence"  to  the  action  if  the  allegations  of  the  complaint  be 
aU  taken  as  true,  on  the  well  settled  principle  of  confession  and  avoid- 
ance), I  think  I  must  decide  that  it  is  insufficient;  that  it  constitutes 
no  "defence"  at  all.  The  allegation  of  new  matter  is  that  the  pay- 
ment was  not  made  under  duress,  but  was  voluntary.  There  is  no  al- 
legation of  duress  in  the  complaint,  but  on  the  contrary  that  the 
money  was  paid  under  a  mutual  mistake  of  fact.  This  new  matter  in 
defence  is  frivolous  verbiage.  The  general  denial  raises  the  only  is- 
sue which  is  raised  by  the  answer. 

There  still  remains  a  difficulty,  viz.,  whether  the  demurrer  should 
be  overruled,  and  the  plaintiff  remitted  to  a  motion  for  judgment  on 
the  defence  as  frivolous  under  section  537  of  the  Code  of  Civil  Pro- 
cedure, or  to  strike  it  out  as  irrelevant  or  redundant  under  section 
545 ;  for  the  learned  judge  who  writes  in  the  Hinchcliflfe  Case  says : 
"There  are  defences  which  may  be  stricken  out  on  motion  but  cannot 
be  reached  by  demurrer."  It  has  not  heretofore  been  understood  in 
our  learned  profession  that  an  entire  pleading  or  plea  or  defence 
could  be  struck  (or  "stricken")  out  on  motion  as  irrelevant  tmder  sec- 
tion 545,  and  there  is  no  provision  for  it,  but  only  that  irrelevant 
things  mingled  therein  may  be  so  struck  out.  And  in  respect  of 
frivolous  answers,  denials  or  defences,  it  is  known  to  us  all  that  a  mo- 
tion for  judgment  thereon  is  quite  often  denied  when  the  case  is  iiot 
perfectly  plain,  and  the  moving  party  remitted  to  the  more  deliberate 
procedure  of  demurrer.  But  the  converse,  i.  e.,  to  overrule  a  demur- 
rer and  remit  the  party  to  a  motion,  is  a  thing  unknown;  no  such 
practice  exists  or  is  permitted. 

The  demurrer  to  the  matter  pleaded  as  a  defence  is  sustained. 
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(Supreme  Oourt  Appellate  Dlvtslon,  First  Department.  January  23,  1908.) 

L  SiDBWALKS— Dbfectitx  Cojll  Hot.r — Ltabilitt  of  Lakdlobd. 

Where  a  pedestrian  la  Injured  from  a  defect  In  a  coal  bole  In  a  sidewalk, 
the  adjoining  premises  being  in  charge  ot  a  tenant,  the  llablll^  of  the 
landlord  depends  on  whethw  the  coal  hole  was  in  a  defective  or  vnaafe 
condition  at  the  time  he  parted  yritk  possession  to  the  tenant 

&  Sahb—Stidbitcb— BovnonsKOT. 

In  an  actlm  fbr  injuries  sustained  hjr  a  pedestrian  hf  falUnff  Into  a 
coal  hole  In  a  sidewalk,  the  evidence  held  to  iuatity  a  finding  that  the  hole 
was  In  a  dangerous  condition  at  the  time  the  owner  of  the  adjoining 
premises  leased  them  and  parted  with  possession  to  his  tenant. 

t.  BaHB — LlATilLITT  OF  CiTT— COKBTRCCTIVB  NOTIOK. 

A  cit7  sued  for  injuries  to  a  pedestrian,  caused  hj  his  ha  Ting  fallen 
Into  a  coal  hole  on  a  sidewalk,  was  only  chargeable  with  such  constructive 
knowledge  of  the  method  of  construction  of  the  hole  attachments  as 
would  be  acquired  by  properly  Inspecting  the  same  from  the  street 
4.  Sams— BviDRNCE— SuFFiciEKCv, 

In  an  action  against  a  city  for  injuries  owing  to  a  pedestrian  having 
fallen  into  a  coal  hole  In  a  sidewalk,  the  evidence  keW  InsiAdent  to 
show  that  the  coal  hole  had  been  In  such  a  defective  condition  that  the 
defects  could  be  determined  from  the  outside,  so  aa  to  charge  the  city 
with  liability. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  A.  Matthews,  an  infant,  by  Charles  M.  MattheW8» 
his  guardian  ad  litem,  against  the  city  of  New  York  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  As  against  the  city 
of  New  York,  reversed;  as  against  the  other  defendant,  affirmed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN.  JJ, 

Terence  Farley,  for  appellant  city  of  New  York, 
John  f.  Brady,  for  appellant  Dugan. 
John  M.  Ward,  for  respondent. 

LAUGHLIN,  J.  The  action  is  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendants  in  suffering  a  coal  hole  and 
the  covering  thereto  in  the  sidewalk  in  front  of  premises  No.  1901 
Washington  avenue,  in  the  city  of  New  York,  to  remain  in  a  defective 
condition  dangerous  to  public  travel.  The  accident  occurred  at  about 
half  past  9  o'clock  in  the  evening  of  the  2d  day  of  March,  1901.  The 
appdlant  Dugan  was  the  owner  of  the  abutting  premises,  for  the  con- 
venience of  which  the  coal  hole  was  constructed.  There  was  a 
building  erected  on  the  premises,  and  on  the  ist  day  of  December 
prior  to  the  accident  Dugan  rented  the  entire  building,  with  appur- 
tenances, to  a  tenant  for  the  period  of  three  years.  The  tenant  used 
the  first  floor  as  a  tailor  shop.  The  hole  was  within  three  or  four  feet 
of  tte  front  of  the  store  in  the  center  of  a  flag  stone  about  four  feet 
square  and  a  little  toward  the  store  from  the  regular  line  of  travel 

f  1.  See  Landlord  and  Tenant  vol  32,  Cent  Dig.  |  672. 
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of  pedestrians  passing  alone  the  sidewalk.  The  plaintiff  was  then 
15  years  of  age.  Wlule  lawmlly  passing  along  the  sidewalk,  he  step- 
ped upon  the  edge  of  the  cover  of  this  coal  hole,  which  the  evidence 
indicates  was  in  place,  and  it  tilted  up,  so  that  one  edge  was  above 
the  sidewalk  and  the  other  down  in  the  hole,  and  let  him  into  the  hde 
astride  of  the  cover,  inflicting  the  injuries  of  which  he  complains. 
The  jury,  upon  sufficient  evidence,  have  found  that  the  plaintiff  was 
free  from  contributory  negligence,  and  that  question  need  not  be  con- 
sidered. The  action  is  for  negligence,  and  it  was  tried  upon  that 
theory.  The  judgment,  therefore,  must  be  sustained  for  negligence, 
if  at  all,  and  cannot  be  supported  on  the  theory  that  the  condition  of 
the  sidewalk  constituted  a  nuisance.  The  owner  of  the  premises  con- 
tends that  he  is  not  liid>le,  for  the  reason  that  there  is  no  evidence  to 
support  a  finding  that  the  accident  was  owing  to  a  defect  w4iich 
existed  at  the  time  he  leased  and  surrendered  possession  of  the  prem- 
ises to  his  tenant.  On  this  branch  of  the  case  the  learned  counsel  for 
the  respective  parties  do  not  seem  to  differ  as  to  the  law  applicable. 
The  liability  of  Dugan  depends  upon  whether  this  coal  hole  or  cover 
was  in  a  defective  or  unsafe  condition  at  the  time  he  parted  with 
possession  to  his  tenant.  This  coal  hole  was  round,  and  about  the 
ordinary  size  of  that  class  of  coal  holes.  The  cover  was  an  iron  disk. 
There  is  some  rather  indefinite  evidence  indicating  that  this  disk 
rested  in  an  iron  rim,  but  the  preponderance  of  the  evidence  is  to 
the  effect  that  there  was  no  iron  rim,  and  that  the  hole  was  made  in  the 
stone,  the  edges  being  beveled  off  so  that  the  cover  set  into  the  stone 
resting  on  this  beveled  edge.  In  the  month  of  June  before  the  acci- 
dent the  building  was  raisra,  and  the  sidewalk  in  front  was  also  raised 
about  eight  inches.  The  testimony  of  the  mason  who  changed  the 
grade  of  the  walk  was  to  the  effect  that  when  he  finished  the  work 
the  cover  rested  in  the  stone  in  such  manner  that  it  could  be  made  fast 
below  by  a  hook  and  chain,  so  that  it  could  not  be  moved.  He  al&o 
testified  that  if  a  man  stepped  on  this  cover  it  would  not  turn,  *'even 
though  it  were  loose,"  and  that  there  was  no  appliance  attached  to  the 
cover  to  |)revent  its  slidin|f  or  moving  other  than  the  chain.  The 
tenant  testified  that  he  was  m  the  cellar  and  under  this  coal  hole  to  get 
coal  two  or  three  days  before  the  accident,  and  observed  that  "there 
was  a  chain  attached  to  that  coal  cover, — ^the  same  chain  as  there  is 
to-day, — ^with  iron  hooks.  It  was  fastened  to  the  coal  cover.  It  was 
also  driven  into  a  wall  where  the  chain  is  fastened.  *  *  *  I  saw 
the  chain  there,  fastened  properly,  the  ivay  it  ought  to  be.  *  *  * 
I  did  not  see  it  slip.  I  never  saw  the  coal  hole  slip."  It  was  also 
shown  that  a  week  or  ten  days  prior  to  the  Thanksgiving  preceding 
the  time  when  Dunn's  tenant  went  into  possession,  a  girl  15  years 
of  age  met  mth  a  sunilar  accident  by  stepping  on  the  cover  to  this  coal 
hole.  There  was  positive  testimony  of  witnesses  who  examined  the 
cover  to  this  coal  hole  immediately  after  the  accident  that  there  was  no 
ch^n  attachment  to  hold  it  in  place,  and  that  the  beveled  edges  of 
the  stone  in  which  the  cover  rested  were  so  worn  that  the  cover  was 
loose,  and  would  slide  and  readily  tip  up  on  pressure  from  above. 
The  owner  of  the  premises  while  in  possession  thereof  was  chargeable 
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with  knowledge  of  the  method  of  construction  of  this  coal*  hole,  cover^ 

and  attachments,  and  with  their  condition.  It  is  significant  that  ho 
was  not  sworn  as  a  witness  in  his  own  behalf.  This  evidence  justified 
the  inference  that  this  coal  hole  was  in  a  condition  dangerous  to  public 
travel  at  the  time  the  owner  leased  the  premises  and  parted  with  pos- 
session. It  was  assumed  that  the  coal  hole  was  constructed  by  permis- 
sion of  the  proper  municipal  authorities;  but,  even  so,  this  evidence 
was  sufficient  to  charge  him  with  negligence  and  responsibility  for  the 
accident.  Clifford  v.  Dam,  8i  N.  Y.  52;  Whalen  v.  Gloucester,  4 
Hun,  24.  It  does  not  necessarily  follow,  however,  that  the  city  was 
guilty  of  negligence.  There  was  no  evidence  of  actual  notice  to  the 
city  of  the  dangerous  condition  of  the  coal  hole.  Its  liability  depends 
upon  whether  it  had  constructive  notice.  The  city  was  only  chargea- 
ble with  such  knowledge  of  the  method  of  construction  of  this  coal 
hole,  cover,  and  attachments  as  would  be  acquired  by  properly  inspect- 
ing the  same  from  the  street.  Smith  v.  Mayor,  etc.,  JS  Wkly.  Dig. 
103;  Hanscom  v.  City  of  Boston,  141  Mass.  242,  5  N.  £.  24^.  It 
was  under  no  obligation,  as  matter  of  hiw,  to  inspect  the  under  side  of 
the  cover  or  attachments  for  fastening  it  below.  There  is  evidence,  as^ 
has  been  stated,  indicating  that  the  beveled  edges  of  the  stone  in  which 
the  cover  rested  were  badly  worn,  so  that  the  cover  was  loose;  but 
that  testimony  was  given  by  witnesses  who  inspected  the  coal  hole 
with  the  cover  both  on  and  ofT,  and  it  does  not  satisfactorily  indicate 
that  with  the  cover  in  place  it  would  be  apparent  from  ordinary  inspec- 
tion that  the  stone  was  worn  or  the  cover  loose.  No  witness  testified 
specifically  that  with  the  cover  in  jdace  it  was  apparent  by  ordinary 
Gl)servation  that  the  stone  was  worn,  or  that  the  cover  was  loose. 
One  witness,  however,  did  testify  that  unmediately  after  the  accident 
he  put  the  cover  in  place,  and  that  it  tilted  up  of  its  own  accord,  which, 
if  true,  would  be  some  evidence  that  the  hole  at  that  time  was  too 
large  for  the  cover.  It  is  not  probable,  however,  that  the  coal  hole- 
had  been  for  any  great  length  of  time  in  such  a  condition  that  the 
cover  would  tilt  of  its  own  accord,  or  such  condition  would  have 
been  observed  by  others  passing  along  the  walk,  or  in  or  out  of  the 
tenant's  store.  This  testimony  of  this  witness  is  also  in  conflict  with 
that  of  an  inspector  and  several  policemen,  who  say  it  did  not  tip  up 
when  they  stei^d  upon  it  shortly  before  the  accident.  We  are  of 
opinion,  therefore,  that  the  verdict  is  against  the  weight  of  the  evi- 
dence as  to  the  city's  negligence,  and  that  its  motion  for  a  new  trial 
upon  that  ground  should  have  been  granted. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs,  as  against  the  appellant  Dugan,  but  should  be  reversed^  and  a 
new  trial  granted,  as  to  the  city,  with  costs  to  af^llant  to  abide  the- 
event.   All  concur. 
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SLATER  et  at  t.  SLATER. 


{Supreme  Gomt,  Appellate  Division,  Finit  Deportment  Jannary  23.  1903.) 

L  PAKTineRBRIF^PABTNBmHIP  NaUE— USB  BT  SURTtVrKG  PaBTHBR. 

LawB  1897.  c.  420,  S  20,  Bubd.  1,  provldlDg  that  the  use  ot  a  partnership 
name  may  be  continued  where  the  business  "contlnoea  to  be  conducted 
by  some  or  any  of  the  partners  therein,  tlielr  assignees  or  appointees," 
does  not  authorize  the  continuance  of  a  partnership  name  hj  a  minrlTlnc 
partner  unless  he  has  purchased  the  partnership  good  will. 
3,  Bahb— pAKTKBRBHtp  Namb  Contaihino  Namm  of  Dbubased  Partnbb. 

Pen.  Code.  {  863,  prohibits  absolutely  the  use  of  a  partnership  name 
containing  the  name  of  any  one  not  actually  Interested  as  a  partner,  but 
aceptlng  those  cases  where  the  statute  authorizes  the  contlnmince  of  a 
partnenhip  name  by  a  "enccessor,  surrlvw,  or  other  perBCOi*';  section 
883b*  being  an  amendment,  piOTldea  ftnr  the  registerii^  of  tbe  names  ot 
those  carrying  on  a  business  under  any  name  other  than  that  of  the  In- 
dividuals BO  conducting  the  business;  and  section  4,  c.  400,  Laws  1854, 
provides  that  the  act  shall  not  be  construed  to  prevent  the  lawful  use 
of  a  partnership  name,  provided  It  includes  the  real  name  of  at  least 
one  of  the  persons  conducting  the  business.  Beld,  that  section  363b  was 
In  addition  to  section  368,  rather  than  In  derogation  thereof,  and  that 
therefore  the  continuance  of  the  use  of  a  Arm  name  containing  the  name 
of  a  deceased  partner  was  absolatdy  prohibited,  unless  otherwise  au- 
thorized by  statute 

&  SaHR— SBtTLBKENT  OF  ESTATB— SaLB  OF  V»K  OF  NaUB. 

Laws  1897,  c.  420.  I  20,  snbd.  1.  providing  that  the  use  of  a  partner^ 
ship  name  may  be  continued  where  tbe  business  "continues  to  be  con- 
ducted by  some  or  any  of  the  partners,  their  assignees  or  appt^ntees," 
does  not  authorize  a  decree  In  the  settlement  of  the  estate  of  a  deceased 
partner  for  a  sale  of  tbe  right  to  conduct  business  under  the  firm  name, 
which  consists  of  the  names  of  the  deceased  and  snrvlTlng  tMutners;  the 
surviving  partner  objecting  thireto, 
4  Bamb— Good  Wilu 

Tbe  purchase  of  tbe  good  win  of  a  business  of  a  partnership  dissolved 
by  death  gives  the  right  to  use  the  name  of  Qie  partnership  for  the 
purpose  of  advertising  as  Its  successor. 
6w  Bamb— WxMDtke  Up  Affairs— Compeksatioh  of  Subvivino  Partxbb. 

A  snrvivii:^  partner  is  not  entitled  to  compensatloa  for  tats  SOTices  In 
winding  np  tbe  affairs  of  tbe  firm. 

8L  BbCEIVBRS— COMFBHSATIOK. 

Code  civ.  Proc.  S  3320,  providing  that  tbe  compensation  ot  a  receiver 
shall  be  discretionary  witti  the  court  appointing  him,  applies  to  a  receiver 
appointed  to  wind  up  the  aflsln  ot  a  partnership. 
7.  Savb— Appeal— Record. 

Where  the  facts  concerning  the  administration  of  a  receiver  are  not 
contained  In  the  record,  the  appellate  division  cannot  review  a  refusal 
to  grant  him  compersatlon. 

Appeal  frtun  special  term.  New  York  county. 

Action  by  Cecelia  L.  Slater  and  another,  as  executrix  and  executor 
of  John  Slater,  deceased,  against  James  Slater  individually  and  as 
executor  of  Jolui  Slater,  deceased,  and  others.  From  an  interlocutorpr 
judgment,  both  plaintiffs  and  defendant  James  Slater  appeal.  .  Modi- 
fied and  affirmed. 


Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  O'BRIEN,  IN- 
GRAHAM,  and  LAUGHLIN,  JJ. 

1 6.  See  Partnership,  voL  88,  Cent  Dig.  S  SCO. 
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John  A.  Garver,  for  plaintiffs. 

James  W.  Hawes,  for  defendant  James  Slater. 

LAUGHLIN.  J.  The  copartnership  firm  of  J.  &  J.  Slater,  com- 
posed of  John  and  James  Slater,  was  formed  in  1859  for  the  purpose 
of  manufacturing  and  selling  boots  and  shoes.  The  business  was  es- 
tablished that  year  in  the  city  of  New  York,  and  continued  by  the 
original  partners  until  the  23d  day  of  June,  1901,  when  John,  the 
senior  partner,  died.  Since  that  time  the  business  has  been  con- 
tinued by  James,  as  the  surviving  partner,  at  the  same  place,  with  the 
same  employes  and  in  the  same  manner  as  before,  but,  as  the  trial 
court  has  found,  with  a  view  to  closing  out  its  affairs  as  a  going 
concern  for  the  benefit  of  himself  and  the  estate  of  his  deceased 
brother,  whose  interests  are  equal.  The  surviving  partner,  however, 
asserted  an  exclusive  right  to  continue  the  business  and  the  use  of  the 
firm  name ;  and,  with  that  end  in  view,  he  entered  into  an  agreement 
on  the  4th  day  of  October,  1901,  with  his  nephew,  the  defendant 
John  Slater,  and  with  the  defendant  James  S.  Coyte,  for  the  forma- 
tion of  a  partnership  as  soon  as  the  affairs  of  the  old  firm  are  settled, 
"to  carry  on  the  manufacture  and  sale  of  boots  and  shoes  and  mer- 
chandise, such  copartnership  to  terminate  on  the  ist  day  of  May, 
1907";  and  on  said  4th  day  of  October,  1901,  they  filed  a  certificate 
in  the  form  provided  by  section  21  of  the  partnership  law  (cliapter 
420,  Laws  1897),  dedarmg  their  intention  to  continue  business  under 
said  firm  name,  and  caused  a  copy  of  such  certificate  to  be  published 
as  therein  provided.  This  action  was  commenced  on  the  23d  day  of 
December,  1901,  by  the  plaintiffs,  as  executrix  and  executor,  re- 
spectively, of  the  deceased  partner.  The  surviving  partner  was  also 
one  of  the  executors  of  the  deceased  partner,  and  he  is  sued  both 
individually  and  as  such  executor.  It  is  alleged  in  the  complaint, 
among  other  things,  that  the  surviving  partner  is  proceeding  in  dis- 
regard of  his  duties  and  in  violation  of  die  rights  of  the  representatives 
of  the  deceased  partner,  and  is  asserting  an  exclusive  individual  owner- 
ship of  the  copartnership  name,  and  contends  that  the  good  will, 
apart  from  the  name,  is  valueless.  The  appointment  of  a  receiver  and 
an  accounting  are  demanded.  The  plaintiffs  applied  for  the  appoint- 
ment of  a  receiver,  and  the  court  appointed  the  surviving  partner,  who 
qualified  and  entered  upon  the  discharge  of  his  duties.  Upon  the 
trial  of  the  issues  a  decision  was  filed  authorizing  an  interlocutory 
judgment,  decreeing,  among  other  things,  a  sale  of  the  entire  property 
and  assets  of  the  firm  as  a  going  concern,  including  the  store  an<f 
basement  of  No.  1121  Broadway,  and  the  store  No.  27  West  Twenty- 
Fifth  street,  being  the  premises  occupied  and  used  by  the  firm  as  its 
place  of  business  during  the  last  four  years,  which  leases  rtm  until 
May  I,  1907,  and  including  the  lasts,  patterns,  bills  receivable,  entire 
stock  on  hand,  and  good  will  of  the  business,  but  not  the  right  to 
use  the  firm  name,  which  the  court  decided  was  not  a  firm  asset  nor 
part  of  the  good  will  of  the  business  of  the  firm,  and  that  it  passed  to, 
and  became  the  absolute  property  of,  the  surviving  partner.  The 
plaintiffs  appeal  from  that  part  of  the  interlocutory  judgment  which 
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directs  that  the  referee  therein  appointed  should  not  include  in  the 

sale  the  right  to  continue  the'  use  of  the  firm  name  of  J.  &  J.  Slater, 
and  also  from  that  part  relating  to  the  advertisement  of  the  terms  of 
the  sale.  The  court  disallowed  the  claim  of  James  Slater  for  compen- 
sation for  continuing  the  business  as  surviving  partner  and  as  re- 
ceiver, and  from  this  part  of  the  judgment  he  appeals. 

Partners  are  joint  tenants  of  the  stock  in  trade,  but  his  attempt  to 
become  the  successor  to  the  business  and  to  succeed  to  the  exclusive 
use  of  the  firm  name,  under  the  statute,  was  premature.  Section  20  of 
the  partnership  law  (chapter  420,  Lavrs  1897)  provides  as  follows; 

"When  Partnership  or  BaslnesB  Name  may  be  Continued.  The  ubg  of  a 
partnerBblp  or  bnslnesn  name  may  be  continued  In  either  of  the  following 
cftaea;  (1)  Where  the  buslnesB  of  any  Ann  or  partnership  In  this  state,  hav- 
ing bnsiness  relations  with  foreign  conntrles,  or  which  has  transacted  bnBlneBS 
In  this  state  toe  not  less  than  three  years,  contlnnes  to  be  conducted  by  some 
or  any  of  the  partners,  their  assignees  or  appointees;  (2)  where  a  majority 
of  Uie  members,  general  or  special,  of  a  general  or  limited  partnership  formed 
under  the  laws  of  this  state,  or  of  the  stockholders  of  any  corporation,  do- 
mestic or  foreign,  which  may  theretofore  have  carried  on  Its  business  within 
this  state,  and  where  said  general  or  limited  partnership  or  corporation  has 
discontinued  or  shall  be  about  to  discontinue  its  business  within  the  state, 
and  where  a  majority  of  the  partnen,  general  m  special,  In  either  of  such 
last  mentioned  ccqpartnershlps  or  of  the  anrvlvors  thereof  shall  be  members 
of  the  new  limited  copartnership,  or  where  a  majority  of  the  members  of 
snch  copartnership  theretofore  existing  or  of  the  surviving  members  thereof 
or  of  the  stockholders  of  such  corporation  shall  consent  in  writing  to  the  use 
of  snch  firm  or  corporate  name  by  the  new  limited  partnership;  or  (3)  where 
any  resident  of  this  state  dies,  who  at  the  time  of  his  death  and  for  at  least 
five  years  Immediately  prior  thereto,  conducted  and  carried  on  in  his  sole 
name,  any  business  In  this  state,  or  who  at  the  time  of  his  death,  so  con- 
ducted and  carried  any  bnsiness  having  relation  with  other  states  or  foreign 
countrlea,  the  right  to  nse  the  name  of  sDdi  person,  for  the  purpose  of  con- 
tinuing and  carrying  on  such  business,  shall  survive  and  pass  and  be  dis- 
posed of  and  accounted  for  as  part  of  the  personal  estate  of  such  deceased 
person,  and  snch  business  may  be  continued  and  carried  on  nnder  such  name 
by  any  person  who  comes  into  the  legal  possession  thereof." 

The  right  of  the  survivor  to  use  the  firm  name  in  the  case  at  bar 
depends  upon  subdivision  i  of  said  section  20,  which  only  authorizes 
such  continued  use  where  "the  business"  of  the  firm  "continues  to  be 
conducted  by  some  or  any  of  the  partners,  their  assignees  or  ap- 
pointees." Section  21  merely  prescribes  how  the  right  may  be  se- 
cured and  preserved.  It  is  manifest  that  the  legislature  intended  to 
limit  the  right  to  the  use  of  the  firm  name  "to  some  or  any  of  the 
partners,  their  assignees  or  appointees,"  who  continue  to  conduct  the 
business  theretofore  carried  on  by  the  firm.  It  would  therefore  seem 
dear  that  the  statute  fairly  requires,  as  a  basis  for  the  use  of  the  firm 
name,  that  the  right  to  continue  the  firm  business  must  be  first  law- 
fully required.  This  history  of  legislation  is  not  inconsistent  with  this 
construction.  The  first  statute  enacted  on  this  subject  was  chapter 
281  of  the  Laws  of  1833,  which  prohibited  the  transaction  of  business 
in  the  name  of  a  partner  not  interested  in  the  firm,  and  provided  that^ 
where  the  designation  "and  Company"  or  "and  Co."  was  used,  it 
should  represent  an  actualpartner  or  partners,  and  made  a  violation 
thereof  a  misdemeanor.  Tlus  was  repealed  by  chapter  593  of  the 
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Laws  of  l886,  but  it  had  been  superseded  by  section  363  of  the  Penal 
Code  (chapter  676,  Laws  i^i),  which  was  to  the  same  effect,  and 
further  provided  that  it  should  be  unlawful  to  use  the  name  as  a 
partner  of  one  not  interesteil  in  a  firm.  By  chapter  400  of  the  Laws 
of  1854  it  was  provided  that  if  any  copartnership  shall  have  used  or 
should  thereafter  use  a  copartnership  name,  "and  the  business  con- 
ducted by  it  shall  be  continued  by  some  or  any  of  the  partners,  their 
assignees  or  appointees,  it  shall  be  lawful  to  continue  the  use  of  such 
firm  name :  provided  that  upon  every  change  of  the  persons  con- 
tinuing such  use''  a  certificate  should  be  filed  and  notice  published  as 
therein  provided;  but  by  the  fourth  section  the  act  was  limited  to 
firms  or  corporations  having  business  relations  with  foreign  countries. 
This  statute  V'as  amended  by  chapter  I44  of  the  Laws  of  1863  by  ex- 
tending its  application  "to  all  copartnerships  in  this  state  who  have 
transacted  business  therein  for  a  period  of  five  years  or  upwards,'* 
and  to  certain  limited  copartnerships ;  and  the  period  of  five  years  was 
reduced  to  three  in  i888  (chapter  142,  Laws  1888).  These  statutes, 
so  far  as  material  here,  were  re-enacted  in  and  upheld  by  the  partner- 
ship law  (chapter  420,  Laws  1897).  This  comprises  the  history  of 
legislation  on  the  subject,  so  far  as  applicable  to  the  continuance  of 
an  unlimited  copartnership  firm  name  such  as  that  under  consideration. 
In  1900  the  legislature  added  section  363b  to  the  Penal  Code  (chapter 
216,  Laws  1900).  The  provisions  of  this  new  section  should,  we 
thirdc,  be  construed  with  section  363  of  the  Penal  Code,  as  supple- 
mental, and  not  as  repugnant  thereto.  Manifestly,  it  was  not  the 
intention  of  the  legislature,  in  adding  this  new  section,  to  modify 
the  existing  penal  laws,  nor  to  grant  any  permission  for  the  continu- 
ance of  the  use  of  the  firm  names.  The  original  section  inhibits  the 
use  of  certain  copartnership  names  unless  authorized  by  statute,  and 
the  other  supplements  it  by  inhibiting  the  use  of  any  other  assumed 
trade  names  except  on  the  conditions  therein  prescribed.  It  thus  ap- 
pears that  the  right  of  each  partner  on  dissolution,  or  of  the  sur- 
viving partner  on  dissolution  by  death,  to  use  a  copartnership  name 
of  the  kind  inhibited,  has  been  destroyed,  except  as  authorized  by 
statute.  The  firm  names  inhibited  are  associated  with  persons,  and 
the  public  are  liable  to  be  misled,  while  the  firm  names  used  as  trade- 
names are  not  necessarily  so,  and  they  acquire  the  nature  of  trade- 
names, which  become  assets  of  the  firm.  See  Chas.  S.  Higgtns  Co.  v. 
Higgins  ?oap  Co.,  144  N.  Y.  462,  39  N.  E.  490,  27  L.  R.  A.  42,  43 
Am.  St.  Rep.  769 ;  Caswell  v.  Hazard,  121  N.  Y.  484,  24  N.  E.  7t^, 
18  Am.  St.  Rep.  833. 

It  is  therefore  clear  that,  before  any  one  is  permitted  to  continue  the 
use  of  the  firm  name,  he  must  first  acquire  the  business  by  purchase, 
voluntary  or  otherwise.  The  business  is  a  firm  asset,  and  if,  as  here, 
the  parties  do  not  agree  upon  a  disposition  of  it,  the  court  may  de- 
cree its  sale  for  the  benefit  of  the  creditors,  if  any  there  be,  and  all 
those  having  an  interest  in  the  firm.  The  business  being  a  firm 
asset,  the  firm,  if  those  interested  do  not  agree  otherwise,  is  entitled 
to  all  it  can  obtain  therefor  on  a  sale  thereof,  and  the  surviving 
partner  has  no  right  to  continue  the  business  in  the  old  firm  name  for 
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his  own  benefit  (Lindl.  Partn.  444) ;  and  he  can  acquire  no  right  to 
the  use  of  the  firm  name  under  the  statute,  except  he  be  the  purchaser 
on  the  sale.  The  defendant  James  Slater,  by  not  appealing  from  that 
part  of  the  judgment,  concedes  that  the  good  will  is  a  firm  asset,  which 
may  be  sold;  and  such  it  unquestionably  is.  Pollock,  Partn.  art.  39; 
Allan,  Good  Will,  81 ;  2  Bates,  Partn.  §  672. 

The  decree  of  the  court  and  the  interlocutory  judgment,  however, 
excludes  from  the  good  will  the  firm  name,  and  adjudges  that  it 
belongs  exclusively  to  the  surviving  partner.  It  is  manifestly  im- 
practicable to  thus  separate  the  firm  name  from  the  good  will.  It  is 
evident  that  the  good  will  is  of  Uttle  value  disconnected  entirely  from 
the  firm  nam&,  and  with  the  exclusive  right  to  use  the  firm  name  out- 
standing in  another.  It  follows  from  what  we  have  already  stated 
that  the  decision  of  the  trial  court  is  erroneous  in  so  far  as  it  adjudges 
that  the  surviving  partner  is  entitled  to  the  exclusive  use  of  the  firm 
name,  regardless  of  whether  or  not  he  purchases  and  continues  the 
business. 

The  important  question  still  remains  to  be  determined  as  to  how 
far,  if  at  all,  the  right  to  the  exclusive  use  of  the  firm  name  goes  to 
any  purchaser  of  the  good  will,  even  though  he  be  not  the  survivmg 
partner.  It  appears  that  for  a  period  of  more  than  40  years  this 
firm  did  a  successful,  profitable  business,  which  increased  very  rapidly 
during  the  later  years.  The  right  exists  to  continue  the  business  at 
the  same  fdace  for  many  years,  and  this  undoubtedly  adds  to  the 
value  of  the  good  will.  It  needs  no  argument  to  show  that  it  must 
have  a  valuable  good  will.  It  is  evident  that  there  may  be  a  good 
will  incident  to  the  premises,  where  the  right  exists  to  continue  busi- 
ness at  a  particular  place  specially  adopted  by  favorable  location; 
also  as  an  incident  to  the  personnel  of  the  firm,  where  the  right  to 
use  the  firm  name  is  acquired  and  authorized ;  also  as  an  incident  to 
the  trade,  where  the  right  to  continue  the  particular  business  is 
acquired;  and  also  as  an  incident  to  both  place  and  trade,  as  here, 
where  the  right  to  continue  the  particular  business  at  the  old  stand 
exists.  14  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  io8s;  People  v. 
Roberts,  159  N.  Y.  70,  53  N.  E.  685,  45  L.  R.  A.  126.  We  have 
recently  held,  in  Fisk  v.  Fisk  (not  yet  officially  reported)  79  N.  Y. 
Supp.  37,  that  the  purchase  of  the  good  will  of  a  business  included 
the  right  to  the  purchaser  to  hold  himself  out  as  the  successor  to 
the  business  of  the  old  firm.  It  is  difficult  to  define  all  of  the  elements 
embraced  in  the  term  "good  will,"  but  it  is  evident  that  the  valuable  ele- 
ments of  a  good  will  are  those  which  attract  the  customers.  They  are 
al^-excluding  from  present  consideration  the  right  to  continue  the 
business  in  the  firm  name — included  in  the  right  to  succeed  to  the  busi- 
ness, and  to  carry  it  on  openly  as  the  successor  to  the  old  firm. 
Thynne  v.  Shove,  45  Ch.  Div.  577;  Burchell  v.  Wilde  [1900I  i  Ch. 
551;  In  re  David  [1899]  i  Ch. ^84-386;  Hegeman  v.  Hegeman,  8 
Daly,  I ;  Knoedler  v.  Boussod  (C.  C.)  47  Fed.  465 ;  Id.,  5  C.  C.  A. 
305,  55  Fed.  897,  20  L.  R.  A.  733;  People  v.  Roberts,  159  N.  Y, 
81,  53  N.  E.  685.  45  L.  R.  A.  136.  Whether  dependent  upon  person, 
trade,  or  place,  the  good  will  is  a  property  right,  which  can  be  sold  or 
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assigned  (People  v.  Roberts,  supra),  and  which,  on  dissolution,  the 
court  will,  as  Lindley  says  (Lindl.  Partn.  p.  433),  "so  far  as  is  possi- 
ble, having  regard  to  the  right  of  every  partner  to  carry  on  business 
for  himself,   *    •    *   interfere  to  protect  and  preserve." 

The  plaintiffs  argue  that  the  reputation  of  the  firm  for  honest,  con- 
siderate dealing,  courteous  treatment  of  its  customers,  skillful  work- 
manship, good  quality  and  style  of  its  goods,  has  held  and  increased 
its  trade,  and  that  its  customers  rely  with  confidence  upon  what  it ' 
offers  for  sale.  Assuming  these  facts  to  be  true, — of  course,  it 
will  be  for  each  intending  purchaser  to  say  how  far  he  deems  them 
true,  and  to  what  extent  he  is  to  be  influenced  thereby, — can  there 
be  any  doubt  that  the  purchaser  of  the  business,  whether  he  be  the 
surviving  partner  or  not,  will  be  able  to  hold  a  large  part  of  this 
trade  if  he  may  lawfully  inform  the  public,  bv  advertising  or  otherwise, 
that  he,  as  the  successor  to  this  firm,  will  continue  its  business  meth- 
ods, and  will  continue  to  furnish  to  the  trade  the  same  high  quality  of 
stylish  footwear,  and  will  continue  in  his  employ,  so  far  as  possible, 
the  workmen  and  employes  who  have  aided  in  making  the  business 
of  his  predecessors  a  success,  and  will  in  every  way  continue  to  de- 
serve the  confidence  earned  by  them?  It  thus  appears  that  this  is  a 
valuable  right. 

There  is  a  dearth  of  authority  on  the  question  as  to  whether  the 
right  to  use  the  firm  name  passes  to  the  surviving  partner  at  common 
law.  No  decision,  other  than  those  made  at  special  term,  has  been 
cited,  and  we  find  none  in  this  jurisdiction  decisive  of  the  question. 
Some  of  these  special  term  decisions,  among  which  is  Fenn  v.  Bolles, 
7  Abb.  Frac.  202,  hold  that  it  becomes  a  firm  asset ;  and  others,  among 
which  is  Mason  v.  Dawson  (Sup.)  37  N.  Y.  Supp.  90,  hold  that  the 
right  passes  to  the  surviving  partner;  and  the  rule  was  so  stated  in 
Caswell  V.  Hazard,  supra,  but  the  question  was  not  directly  involved. 
The  absence  of  controlling  precedents  is  doubtless  owing  to  the  fact 
that  this  question  is  generally  regulated  by  the  copartnership  articles, 
and  the  right  to  continue  the  use  of  a  firm  name  has  become  valuable 
of  late  years.  The  common-law  rule  seems  to  be— established  ia 
England  by  recent  decisions — that  it  does  not  pass  to  the  surviv(»>, 
but  is  part  of  the  good  will,  and  a  firm  asset.  Churton  v.  Douglas, 
I  Johns.  Eng.  Ch.  174;  Burchell  v.  Wilde,  supra;  In  re  David,  supra. 
But  the  right  of  a  purchaser  of  a  business  to  use  the  firm  name  to  the 
extent  of  holding  himself  out  as  its  successor,  and  advertising  the 
fact  that  he  is  the  successor,  seems  well  sustained  by  authority 
Cases  last  cited,  and  Levy  v.  Walker,  10  Ch.  Div.  436,  449;  Banks  v 
Gibson,  34  Bev.  566;  Sebastian,  Trade-Marks,  223,  337;  2  Lindl. 
Partn.  (Am.  Ed.)  444;  Pars.  Partn.  (4th  Ed.)  243,  note;  Meechatn, 
Partn.  §  86;  Turner,  Partnership  Agreements,  65.  Whatever  the 
common  law  may  have  been,  it  was  undoubtedly  competent  for  the  leg-- 
islature  to  prohibit  or  regulate  the  continuance  of  the  use  of  a  firm 
name  after  dissolution.  It  was  doubtless  competent  for  it  to  authorize 
the  use  of  the  firm  name  by  a  surviving  partner  who  acquires  the 
good  will  and  the  business.  The  estate  of  the  deceased  partner  could 
not  become  liable  in  such  case,  and  is  not  prejudiced.  Whether 
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the  statute  was  designed  to  authorize  a  purchaser,  other  than  a  sur- 
viving partner,  on  dissoiution  by  death,  to  continue  the  business  in 
the  firm  name,  need  not  be  authoritatively  decided;  for,  even  if  so, 
we  think  it  should  not  be  permitted  in  this  case.  The  present  rule 
seems  to  be,  in  England,  that  the  purchaser  of  the  good  will  is  not 
entitled  to  use  the  style  or  name  of  the  old  firm,  where  that  in- 
cludes the  name  of  a  living  person,  or  if  the  use  of  it  would  expose  the 
owner  of  the  name  to  liability  (Burchell  v.  Wilde,  supra);  and  the 
surviving  partner  does  not  become  the  owner  of  the  firm  name,  but  it 
passes  to  the  purchaser,  who  may  enjoin  its  use  by  the  survivor  (In  re 
David,  supra).  The  case  at  bar,  relating  as  it  does  to  an  important 
branch  of  business  law,  should  be  considered  .and  determined  on  its 
own  special  features.  The  firm  has  been  dissolved  by  operation  of  law. 
Its  assets  are  not  being  sold  voluntarily,  with  all  the  members  of  the 
firm  consenting  to  the  terms  of  sale,  but  involuntarily,  with  the  sur- 
vivor objecting  to  a  sale  of  the  firm  name.  The  firm  name  is  neither 
artificial  nor  fictitious.  It  consists  of  the  surname  of  both  partners, 
with  the  initials  *7-  ^  ]■>"  standing  for  John  and  James,  prefixed.  Does 
such  a  firm  name  form  an  essential,  indispensable  part  of  the  good 
will?  Is  it  so  intimately  connected  with  it  that  the  executors  of 
the  deceased  partner  may  insist  tipon  a  transfer  of  it  to  the  purchaser; 
and  may  he  be  given  the  right  to  use  it,  not  only  without  the  con- 
sent, but  against  the  protest,  of  the  survivor,  who  claims  the  right 
to  the  use  of  his  own  name  in  the  same  line  of  business,  and  also  the 
right  to  the  use  of  the  firm  name  in  his  intended  partnership  with  his 
nephew  and  the  other  defendants?  Manifestly,  the  rule  must  be  the 
same  whether  the  dissolution  is  by  death,  or  other  termination  of  the 
partnership.  Would  one  partner,  on  a  voluntary  dissolution,  have  the 
right  to  insist  upon  the  assignment  of  the  firm  name  to  a  purchaser, 
where  it  embraced  the  other's  surname  and  the  initial  of  his  Christian 
name?  It  is  the  duty  of  the  court,  in  applying  the  principles  of  the 
common  law  in  new  or  doubtful  cases,  to  consider  the  consequences 
that  may  result  from  its  decision,  and  whether  the  effect  will  be  good 
or  bad.  Ramon,  Leg.  Judgm.  54,  234.  If  the  court  should  decree  the 
sale  of  the  old  firm  name,  and  construe  the  statute  as  authorizing  the 
purchaser  to  continue  the  business  in  that  name,  then  he  might  carry 
on  the  business  solely  in  that  name,  without  making  any  use  of  his 
own,  and  without  disclosing  the  fact  that  he  was  a  purchaser.  Thus 
such  of  the  public  as  are  not  aware  of  the  death  of  John  Slater  would 
be  led  to  believe  that  he  is  still  living,  and  those  who  are  not  aware 
that  James  has  severed  his  connection  with  the  firm  might  be  led 
to  continue  as  customers  upon  the  faith  of  his  connection  with  the 
firm,  to  his  prejudice  as  the  proprietor  of  a  separate,  lawful,  similar 
business.  Furthermore,  such  purchaser  might  obtain  credit  on  the 
use  of  the  name  of  James  Slater  in  the  firm,  and  thus  James  might 
be  exposed  to  liability  to  innocent  creditors  for  having  suffered  the 
use  of  his  name ;  and  it  would  be  the  duty  of  a  court  of  equity  to 
enjoin  such  use  for  his  protection.  Burchell  v.  Wilde,  supra ;  Walton 
V.  Ashton  [1902]  2  Ch.  293;  Levy  v.  Walker,  10  Ch.  Div.  443,  per 
Hall,  V.  C. ;  Adams  v.  Adams,  7  Abb.  N.  C  292.  By  what  authority 
80N.T.S.— 24 
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may  the  court  assign  the  right  to  use  the  name  of  James  against  his 
protest?  John,  living,  would  have  had  no  right  thus,  to  assign  the 
use  of  his  partner's  name  without  the  latter's  consent.  How  do  his 
executors  or  how  does  the  court  acquire  any  greater  right?  With- 
out his  consent,  would  the  purchaser  be  an  assignee  of  this  right  un- 
der the  statute,  and  not  within  the  prohibition  of  section  363  of  the 
Penal  Code  ?  It  is  apparent  tliat  ^ve  questions,  if  not  serious  mis- 
chief, might  arise  from  a  sale  of  the  firm  name  without  the  consent 
of  James,  and  the  right  is,  at  most,  extremely  doubtful.  Consequently, 
under  the  rule  stated,  a  sale  of  the  firm  name,  as  distinguished  from 
the  right  of  the  purchaser  to  advertise  and  hold  himself  out  as  the 
successor  to  the  firm  and  its  business,  should  not  be  decreed.  Inas- 
much, however,  as  the  surviving  partner  will  retain  no  right  or  in- 
terest in  the  firm  assets  or  name,  and  can  acquire  none  unless  he  be 
the  purchaser,  the  interlocutory  judgment  must  be  modified  by  striking 
therefrom  the  provision  whidi  adjudicates  that  he  has  the  exclusive 
right  to  use  the  firm  name,  and  by  providing  that  the  good  will 
which  is  to  be  sold  includes  the  exclusive  right  of  the  purchaser  to  hold 
himself  out,  by  advertising  and  otherwise,  as  the  successor  to  the 
firm  of  J.  &  J.  Slater,  and  to  its  business,  but  not  to  continue  the 
business  in  the  old  firm  name  unless  he  be  the  surviving  partner. 
Further  than  this,  the  right  of  James  to  engage  in  the  same  line  of 
business,  either  alone  or  with  others,  cannot  now  be  adjudicated.  If 
any  question  should  arise  between  him  and  the  purchaser,  it  will 
be  determined  on  the  principles  of  law  administered  by  courts  of 
equity  relating  to  unfair  competition  in  trade,  and  the  court  will  not 
be  powerless  to  fully  protect  the  purchaser  in  the  enjoyment  of  the 
property  and  property  rights  acquired  by  him  through  the  sale,  wherein 
both  the  surviving  partner  and  the  representatives  of  the  deceased 
partner  are  vendors.  See  Hegeman  v.  Hegeman,  supra ;  Hildreth  v. 
McCaul,  70  App.  Div.  162,  74  N.  Y.  Supp.  1072;  Chas.  S.  Higgins 
Co.  v.  Higgins  Soap  Co.,  supra. 

The  surviving  partner  was  not  entitled  to  compensation  for  his 
services  in  winding  up  the  affairs  of  the  firm.  Burgess  v.  Badger, 
82  Hun,  488,  31  N.  Y.  Supp.  614.  As  receiver,  his  compensation  was 
discretionary  with  the  court.  Code  Civ.  Proc.  §  3320.  The  record 
does  not  present  the  facts  concerning  his  administration  as  receiver, 
and  consequently  the  disallowing  of  commissions  or  compensation 
cannot  be  reviewed.  However,  it  appears  that  he  erroneously  as-" 
serted  rights  inconsistent  with  the  rights  of  the  representatives  of  the 
deceased  partner,  and  this  necessitated  the  receivership. 

It  follows  that  the  interlocutory  judgment  should  be  modified  as 
herein  indicated,  and,  as  so  modified,  affirmed,  with  costs  to  each  party 
payable  by  the  receiver.   All  concur ;  INGRAHAM,  J.,  in  result. 
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(38  Misc.  Bep.  535.) 

BLLKEB  T.  PRIBSTI^BY  et  aL 

(Clt7  Court  of  New  York,  GenenQ  Tenn.  December,  1902.) 

L  Agent — Sale  of  Qoodb— Warbantt. 

Statements  by  an  agent  to  a  vendee  that  the  poods  sold  by  the  agent 
are  all  wool  does  not  bind  hts  principals,  where  there  Is  no  custom  shown 
for  a  selling  agent  to  warrant  the  quality  of  his  goodSf  w  iffoof  that  Bis 
principals  antborteed  talm  to  warrant  the  quality. 

Appeal  from  trial  term. 

Action  by  Saul  EUner  against  Briggs  Priestley  and  William  £.  B. 
Priestley.   Judgment  for  plaintiff,  and  defendants  appeal.  Reversed. 
Argued  before  SEABURY  and  CONLAN.  JJ. 

Stickney,  Spencer  &  Ordway  (M.  Edward  Kelley,  of  counsel),  for 
appellants. 

Einstein  &  Townsend  (M.  S.  Guiterman,  of  counsel),  for  respond- 
ent. 

SEABURY,  J.  This  action  was  brought  to  recover  damages  for 
a  breach  of  an  alleged  express  warranty.  The  complaint  alleges  that 
the  defendants  sold  certain  goods  to  the  plaintiff  up6n  the  repre- 
sentation and  warranty  by  the  defendants  that  the  goods,  which  were 
known  as  "Zebeline,"  were  "all  wool."  The  defendants  admit  the 
sale  of  the  goods,  but  deny  that  the  cloth  was  sold  upon  any  repre- 
sentation or  warranty  by  them  as  to  its  quality.  The  goods  were 
sold  to  the  plaintiff  through  a  traveling  sdesman  in  the  employ  of 
the  defendants.  Upon  the  trial  it  was  proved,  over  the  exception 
of  the  defendants,  that  the  traveling  salesman,  in  making  the  sale, 
stated  that  the  goods  were  "absolutely  all  wool."  This  was  denied 
by  the  agent  and  the  defendants  were  not  allowed  to  prove  that  their 
agent  was  not  authorized  to  make  such  representations,  or  to  war- 
rant the  quality  of  the  goods.  To  the  exclusion  of  this  evidence  the 
defendants  duly  excepted.  No  evidence  was  offered  by  the  plaintiff 
to  show  that  the  defendants'  agent  was  authorized  by  his  principals 
to  warrant  the  quality  of  the  goods,  or  that  it  was  customary  for 
agents  engaged  in  selling  such  goods  to  warrant  as  to  their  quality. 
The  trial  justice  charged  the  jury  "that  the  law  is  that  an  agent's 
power  to  sell  carried  with  it,  as  against  the  principal  and  in  favor  of 
the  purchaser,  the  authority  to  warrant  in  regard  to  the  material." 
This  portion  of  the  charge  was  duly  excepted  to  by  the  defendants. 
The  question  presented  upon  this  appeal  is  whether  an  agent  em- 
ployed to  sell  goods  can  give  a  warranty  as  to  their  quality  which  will 
bind  his  principal,  when  it  is  not  shown  that  it  was  usual  for  the 
agent  to  warrant  the  quality  in  the  sale  of  goods  of  this  character,  or 
that  the  agent  was  authorized  by  his  principals  to  warrant  the  quality 
of  the  goods.  We  think  that  the  opinion  in  the  case  of  Cafre  v. 
Lockwood,  22  App.  Div.  ii,  13,  47  N.  Y.  Supp.  916,  presents  a  direct 
answer  to  this  specific  question.  In  that  case,  Mr.  Justice  Rumsey 
said : 

"Where  a  contract  for  sale  Is  made  through  an  agent  of  the  seller,  there  Is 
no  Implied  authority  on  the  part  of  the  agent  to  warrant  the  quality  oC  the 
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goods,  nnless  It  Btaall  be  made  to  atipear  that  It  was  tbe  nsiul  coBtom  la  sales 
of  goods  of  that  kind  for  an  agent  to  warrant  them,  or  actual  antb<«ity  was 
glyea  to  blm  fw  that  purpose." 

It  IS  true  that  an  agent  authorized  to  sell  property,  in  the  absence 
of  any  express  limitation  of  his  powers,  is  authorized  to  make  any 
declaration  in  regard  to  the  property  or  to  do  any  act  which  may 
be  found  necessary  to  make  a  sale,  and  which  is  usual  and  incidental 
thereto.  But,  as  was  said  in  Wait  v.  Borne,  123  N.  Y.  592,  25  N.  E. 
X053:  "It  must  be  usual  for  the  agent  to  have  power  to  warrant 
in  order  to  carry  out  the  object  and  to  sell  thie  article  confided  to  him 
for  sale  before  the  law  will  imply  such  power."  In  this  case  no  evi- 
dence was  offered  to  show  that  such  a  practice  was  usual  in  selling 
the  goods  in  question,  and  therefore  no  right  to  warrant  as  to  their 
quality  can  arise  from  implication.  The  evidence  here  discloses 
merely  that  the  agent  had  a  naked  power  to  sell,  and,  not  only  is  it 
not  shown  that  it  was  usual  for  the  agent  selling  such  goods  to  war- 
rant as  to  quality,  or  that  the  agent  ^d  actual  authority  to  warrant, 
but  evidence  was  excluded,  the  purpose  of  which  was  to  show  that 
the  agent  was  not  authorized  to  warrant  the  quality  of  the  goods. 
The  defendants,  being  the  manufacturers  of  the  goods  sold,  would 
probably  be  held  by  implication  to  have  warranted  that  they  were 
free  from  any  latent  defect  arising  out  of  the  process  of  manufacture, 
and  that  they  would  answer  the  purpose  for  which  they  were  spe- 
cifically designed.  Reynolds  v.  Mayor,  Lane  &  Co.,  39  App.  Div. 
218-221,  57  N.  Y.  Supp.  106.  This  rule  cannot,  however,  be  applied 
in  this  case  to  sustain  the  verdict  rendered.  The  goods  sold  were 
not  subject  to  any  latent  defect  arising  out  of  the  process  of  manu- 
facture, nor  were  they  unfit  for  the  purpose  for  which  they  were  spe- 
cially designed.  Here  the  agent  of  the  defendants  was  authorized 
merely  to  sell  the  goods.  So  far  as  the  evidence  shows,  he  was  with- 
out actual  authority  to  warrant  as  to  the  quality  of  the  goods,  nor 
was  the  giving  of  such  a  warranty  shown  to  be  in  accord  with  the 
usual  practice  of  agents  selling  such  goods.  Such  a  warrant,  given 
under  such  circumstances,  was  not  binding  upon  the  principal.  Wait 
V.  Borne,  123  N.  Y.  592,  25  N.  E.  1053;  Smith  v.  Tracy,  36  N.  Y. 
79;  Cafre  v.  Lockwood,  22  App.  Div.  11,  47  N.  Y.  Supp.  916;  Reyn- 
olds V.  Mayor,  Lane  &  Co.,  39  App.  Div.  218,  57  N.  Y.  Supp.  106. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellants  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  event. 

CONLAN,  J.,  concurs. 
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FOBBBS  ▼.  WHEBI'BR 

(01t7  Gonrt  of  New  Toife,  General  Tenn.  December,  1902.) 

1.  AccoDMT  Statkd— Etidkncb. 

Evidence'  that  a  creditor  stated  In  the  presence  of  hie  debtor  tbat  they 
bad  settled  their  differences,  and  that  the  debtor  had  agreed  to  assign  a 
claim  which  he  held  against  a  third  party  for  $1,670,  and  that  the  debtor 
said  nothing,  Mtabllshes  an  ucconnt  stated  between  tiie  parties  for  $1,970. 
a.  Payment— Plbadino. 

Payment  is  an  afflrmatlve  Aeteoae,  which  must  be  pleaded. 

Appeal  from  trial  term. 

Action  by  George  Forbes  against  Alice  L.  M.  Wheeler,  adminis- 
tratrix of  George  A.  Wheeler.  From  a  judgment  by  the  justice  in 
favor  of  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  CONLAN,  SEABURY.  and  McCARTHY,  JJ. 

Purdy,  Squire  &  Rowe  Qames  W.  Purdy,  Jr.,  of  counsel),  for  ap- 
pellant. 

Leslie  &  Minor  (H.  K.  Coddington  and  Warren  Leslie,  of  counsel), 
for  respondent. 

SEABURY,  J.  This  is  an  appeal  from  a  judgment  entered  in 
favor  of  the  plaintiff  on  the  decision  of  the  trial  justice,  before  whom 
the  case  was  tried  without  a  jtiry.  The  action  was  upon  an  account 
stated,  and  the  contention  of  the  defendant  is  that  the  evidence  did  not 
prove  the  existence  of  such  an  account.  The  complaint  alleges  that 
during  the  life  of  George  A.  Wheeler  the  plaintiff  loaned  and  advanced 
to  him  various  sums  of  money,  and  that  Wheeler  made  several  pay- 
ments on  account  of  the  sums  so  advanced,  and  that  an  account  was 
stated  between  the  plaintiff  and  Wheeler,  and  that  upon  said  state- 
ment a  balance  of  $1,670.50  was  found  to  be  due  to  the  plaintiff  from 
Wheeler.  The  complaint  also  alleges  the  promise  of  Wheeler  to  pay 
this  sum,  his  death,  and  the  granting  of  letters  of  administration  to 
the  defendant.  A  witness  called  on  behalf  of  the  plaintiff  testified  that 
he  was  present  in  a  room  whe^-e  Wheeler  and  the  plaintiff  were  holding 
a  conversation ;  that  he  could  not  hear  the  conversation,  but  that  at 
its  termination  the  plaintiff  called  to  him,  and  in  the  presence  of 
Wheeler  stated  that  he  and  Mr.  Wheeler  had  settled  their  differences ; 
that  he  had  a  paper  in  his  hand,  and  added,  "Mri  Wheeler  is  to  send 
me  an  assignment  for  that  amount,"  which  amount  the  witness  testi- 
fied was  $1,670.  The  paper  which  the  plaintiff  had  in  his  hand  during 
this  conversation  was  an  assignment  by  Wheeler  to  the  plaintiff  of  a 
claim  which  he  had  against  the  city  of  New  York  fen*  $1,670.  This  was 
the  only  eWdenoe  offered,  and  upon  this  evidence  the  trial  justice  found 
for  the  plaintiff.  It  is  to  be  noted  that  the  evidence  in  support  of  the 
plaintiff's  claim  was  that  a  statement  had  been  made  in  the  presence 
of  Wheeler  that  he  had  settled  his  differences  with  the  plaintiff,  and 
that  he  would  send  him  an  assignment  for  the  sum  of  $1,670.  The 
counsel  for  the  appellant  argues  that  the  evidence  shows  merely  that 
Wheeler  promised,  not  to  pay  the  debt  of  the  plaintiff,  but  merely  that 


Digiitzed  by 


Google 


374  80  NEW  YORK  SUPPLEMENT  (City  Ct. 

and  114  Maw  Tork  State  Reporter 

he  would  g^ve  the  plaintiff  an  assignment  of  a  claim  which  he  had 
against  the  city,  amounting  to  $1,670.  In  wder,  however,  to  constitute 
an  account  stated,  it  is  not  essential  that  there  should  be  a  direct  prom- 
ise to  pay  the  debt.  If  there  is  a  balance  admitted  to  be  due,  the  law 
implies  a  promise  to  pay  it.  In  order  to  constitute  an  account  stated, 
there  must  be  either  an  express  or  implied  admission  of  a  balance  due 
from  one  party  to  the  other.  From  this  admission  of  the  balance  due 
the  law  implies  a  promise  to  pay.  It  is  not  necessary  that  the  agree- 
ment be  in  writing,  but  there  must  be  such  an  assent  as  can  reasonably 
be  implied  from  the  existing  circumstances.  Eames  Vacuum  Brake 
Co.  V.  Prosser,  157  N.  Y.  2§g,  51  N.  E.  986;  Schutz  v.  Morette,  146 
N.  Y.  137,  40  N.  E.  78a  As  was  said  in  the  case  of  Eames  Vacuum 
Brake  Co.,  supra: 

"Their  minds  must  meet  Id  making  tlie  agreemmt,  the  same  as  in  otber 
agreements.  It  need  not  be  by  direct  and  express  assent,  but  such  assent 
may  be  Implied  from  tbe  circumstances.  If  one  party  invsents  bis  account 
to  the  otber,  and  the  latter  makes  no  objection,  it  maj  be  inferred  that  be  is 
satisfied  with  and  assents  to  it  as  correct" 

The  very  statement  of  the  account  and  admission  of  the  balance 
implies  a  promise  in  law  to  pay  it.  It  has  been  held  that  a  bond  or 
mortgage  or  a  promissory  note  given  on  a  settlement  of  account  is 
prima  facie  evidence  of  the  amount  due.  De  Mott  v.  Benson,  4  Edw. 
Ch.  297;  Dutcher  v.  Porter,  63  Barb.  15;  Treadwell's  Ex'rs  v. 
Abrams,  15  How.  Frac.  219;  Sherman  v.  M(^ntyre,  7  Hun,  592.  In 
the  case  at  bar  the  statement  was  made  in  the  presence  of  the  debtor 
that  there  had  been  a  settlement  of  their  differences  and  that  the  debtor 
had  agreed  to  give  him  an  assignment  of  a  claim  which  he  had  against 
the  city  for  $1,670.  These  facts,  in  our  judgment,  are  sufficient  to 
establish  an  implied  assent  by  the  debtor  that  $1,670  was  the  amount  of 
his  indebtedness  to  the  plaintiff.  The  debtor  having  assented  to  the 
amount,  the  law  implies  a  promise  upon  his  part  to  pay  this  sum. 

Payment,  being  an  affirmative  defense,  must  be  specially  pleaded 
to  be  available,  and  the  pleadings  in  this  case  do  not  set  up  the  plea 
of  payment.  It  was  not  competent  to  prove  payment  under  the  plead- 
ings as  drawn.  The  defendant  admits  -this  rule,  but  relies  upon  the 
contention  that,  as  Wheeler  had  carried  out  his  agreement,  and  given 
the  promised  assignment,  the  court  cannot  assume  that  Wheeler  did 
not  pay  what  he  agreed  to  pay.  We  do  not  think  that  this  view  of 
the  case  is  tenable..  The  account  stated  exists  not  by  virtue  of  the 
promise  of  Wheeler  to  pay  the  debt,  but  by  reason  of  the  implied  prom- 
ise which  the  law  presumes  from  his  admission  as  to  the  amount  of  his 
indebtedness.  If  the  debt  stated  to  be  due  was  paid,  tbe  defendant 
should  have  pleaded  payment,  and  offered  proof  of  payment  upon  the 
trial.  In  the  absence  of  such  a  plea  the  court  would  not  have  been 
justified  in  assuming  that  Wheeler  paid  the  debt.  The  account  stated 
having  been  sufficiently  proved,  and  there  being  no  evidence  of  pay- 
ment, the  decision  of  the  trial  justice  must  be  affirmed.  Judgment  is 
afHrmed,  with  costs. 

Judgment  affirmed,  with  costs.   All  concur. 
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L  Tbustbb  IK  Bankrdptct — Plbadino. 

Where  the  complaint  sbowB  tbat  plaintiff  sues  as  a  trustee  In  bank- 
rnptcy,  tbe  fact  that  In  the  captions  of  the  aummons  and  the  complaint 
his  name  la  followed  by  tbe  word  "tmstee,"  and  not  by  the  words  "aa 
trustee,"  does  not  rendw  the  action  one  by  bim  as  an  IndlTldual.  under 
tbe  rale  that  pleadings  may  be  considered  together  In  order  to  ascertain 
tbe  true  Intent  tb«eof . 

Appeal  from  trial  term. 

Action  by  George  F.  Newland  against  Ludwig  Zodikow.    From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed. 
Argued  before  SEABURY  and  CONLAN,  JJ. 

Theodore  N.  Ripsom,  for  appellant. 

Goldfogle,  Cohn  &  Lind  (Alfred  D.  Lind,  of  counsel),  for  respond- 
ent. 

SEABURY,  J.  The  action  was  brought  against  the  defendant  in 
the  name  of  "George  F.  Newlands,  Trustee,"  as  plaintiff.  The  sum- 
mons and  complaint  were  both  entitled  in  this  manner.  After  the 
caption,  the  complaint  shows  that  "George  F.  Newlands,  the  plaintiff 
above  named,  appearing  by  John  Jay  McKelvey,  his  attorney,  com- 
plains of  the  defendant,"  etc.  The  allegations  contained  in  the  body 
of  the  complaint  clearly  set  forth  the  appointment  of  George  F. 
Newlands  as  trustee  in  bankruptcy  of  Eleanor  T.  Summer,  and  that 
said  Newlands  duly  accepted  said  trust,  and  thereafter  qualified  as 
such  trustee.  The  other  allegations  of  the  complaint  clearly  show 
that  the  cause  of  action  therein  stated  was  to  the  said  Newlands  in 
1^  representative  capacity,  and  not  individually.  Upon  the  trial, 
after  the  jury  had  been  impaneled,  the  defendsmt's  counsel  moved 
to  dismiss  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufhdent  to  constitute  a  cause  ot  action  in  favor  of  the  plaintiff. 
This  motion  was  granted,  subject  to  the  exception  of  the  plaintiff, 
and  judgment  was  entered  dismissing  the  complaint.  From  the 
judgment  so  entered,  the  plaintiff  appeals. 

The  respondent  contends  that,  as  the  plaintiff  in  the  title  of  the 
summons  and  complaint  is  designated  simply  "trustee,"  and  does  not 
sue  "as*'  trustee,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the  plaintiff.  It  is  true  that 
an  adherence  to  correct  rules  of  pleading  requires  that,  where  per- 
sons sue  or  are  sued  in  a  representative  capacity,  the  title  should  indi- 
cate that  the  suit  is  brought  by  or  against  them  in  their  representative 
capacity.  When  a  person  sues  as  an  executor,  trustee,  or  assignee, 
the  word  "as"  should  not  be  omitted  from  the  title,  but  should  follow 
the  person's  name.  When  the  word  "as"  is  omitted,  and  the  aver- 
ments of  the  complaint  do  not  show  that  the  action  is  by  or  against 
parties  in  their  representative  capacity,  the  defect  of  omitting  the 
word  "as"  or  a  description  of  representative  character  is  fatal,  and 
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the  addition  of  the  word  "trustee,"  "executor/*  or  "assignee,"  etc.,  is 
merely  descriptio  personse.  But  when  it  appears  from  averments  of 
the  complaint  that  the  action  is  by  or  against  parties  in  their  repre- 
sentative capacity,  such  a  defect  as  the  omission  of  the  word  "as" 
or  a  description  of  representative  capacity  is  cured.  Bryant's  Code 
PI.  185 ;  Beers  v.  Shannon,  73  N.  Y.  292 ;  State  v.  Bartlett,  68  Mo. 
581.  The  test  by  which  to  determine  when  an  action  is  deemed  to 
be  brought  in  favor  of  or  against  a  party  as  an  individual  and  when 
in  favor  of  or  against  him  in  a  representative  capacity  was  considered 
in  First  Nat.  Bank  v.  Shuler,  153  N.  Y.  163, 173,  47  N.  E.  262,  60  \m. 
St.  Rep.  601,  when  the  court,  through  Andrews,  C.  J.,  said  "that  the 
title  and  pleadings  may  be  considered  together  to  ascertain  the  true 
nature  of  the  action,  and  the  action  will  be  treated  as  an  individual 
or  representative  one,  as  disclosed  upon  an  inspection  of  the  whole 
record."  Applying  this  clear  test  to  the  determination  of  the  ques- 
tion here  presented,  and  viewing,  not  only  the  title,  but  the  whole 
a>mplaint,  we  think  it  is  ^ain  that  the  action  should  be  treated  as  a 
representative  one.  From  this  conclusion  it  follows  that  the  judg- 
ment appealed  from  must  be  reversed,  with  costs  to  the  appellant  to 
abide  the  event. 
Judgment  reversed,  with  costs  to  appellant  to  abide  event. 

CONLAN,  J.,  concurs. 
C3D  Hlsc.  Bep.  512.) 

In  re  MEBTENS'  ESTATE. 
(Surrogate's  Oonrt.  New  York  County.   December,  1902.) 

L  BXBCTTOR— ACCOUNTINO— SURTTTIH©  PABTKBR. 

Where  the  survlTlng  member  of  a  partii«shlp  accounts  as  executor  of 
one  of  the  partners,  he  cannot,  where  the  estate  of  another  partner  la  not 
represented.  b9  compelled  to  account  for  the  partnership  affairs,  In  order 
to  charge  him,  as  executor,  with  moners  tat  ezceu  of  the  sum  admitted 
hy  him  to  be  due  from  him  as  survivor. 

A  partner  accounting  as  executor  of  a  deceased  partner  may  be  charged 
with  amount  admitted  by  him  to  have  been  received  by  him  as  executor 
from  himself  as  surrlvfaig  partner. 
&  Samr— Credits. 

A  surrlTing  partner  acting  as  executor  of  one  partner  cannot  be  al- 
lowed water-meter  charges,  a  lien  on  the  property  of  his  testator,  which 
had  been  conveyed  to  him  by  the  latter,  as  in  paying  these  charges  after 
testator's  death  be  was  In  fact  paying  charges  on  his  own  property. 

In  the  matter  of  the  estate  of  Frederick  W.  Mertens.  To  an  ac- 
counting by  the  general  guardian  the  executor  objects.  ObjectioQS 
overruled. 

Meyer  Auerbach,  for  executor. 
Ashbcl  P.  Fitch,  for  general  guardian. 

THOMAS,  S.  The  testator,  Frederick  W.  Mertens,  had  two  sons, 
Robert  E.  Mertens  and  Frederick  W.  Mertens,  the  accounting  exec- 

1 Z  See  Partnership,  toL  38,  Cent  Dig.  H  B86b  038. 
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utor.  In  1892  a  partnership  was  formed  between  these  three  under 
the  firm  name  of  F.  W.  Mertens  &  Sons  for  the  purpose  of  carry- 
ing on  the  business  of  manufacturing,  tobacco,  each  copartner  having 
an  equal  one-third  interest  in  the  assets  and  profits  of  the  firm.  In 
January,  1899,  Robert  E.  Mertens  died,  leaving,  him  surviving,  his 
widow,  Laura  E.  Mertens,  and  his  son,  Robert  E.  Mertens,  an  in- 
fant. Frederick  W.  Mertens,  Sr.,  died  in  June,  1899.  The  business 
of  the  firm  was  continued  by  Frederick  W.  Mertens,  the  surviving 
partner,  and  is  still  being  conducted  by  him,  and  no  general  accounting 
of  its  affairs  has  been  ^d  by  agreement  of  the  parties  or  otherwise. 
An  action  is  now  pending  in  the  supreme  court  for  such  an  accounting, 
the  plaintiff  in  that  action  being  X^ura  E.  Mertens,  as  administratrix 
of  Robert  E.  Mertens,  dcceasM.  In  the  account  of  the  executor  as 
filed  in  this  court  he  charges  himself  with  a  balance  to  the  credit  of 
the  testator  in  the  firm  of  F.  W.  Mertens  &  Sons  on  June  20,  1899, 
the  date  of  his  death,  56,298.16,  and  also  as  his  share  of  profits  in  busi- 
ness and  interest  on  capital  account,  less  his  share  of  uncollected  ac- 
counts, $500.86.  To  these  items  Laura  E.  Mertens,  as  general  guard- 
ian of  her  infant  son,  Robert  E.  Mertens,  filed  objections,  charging,  in 
substance,  that  the  admitted  balance  of  amount  due  the  testator  for 
his  interest  in  the  assets  and  profits  cA  the  firm  was  not  sufficiently 
large,  that  collectible  debts  due  to  the  firm  had  improperly  been  treated 
as  worthless,  and  that  the  good  will  of  the  business  had  a  value  not 
accounted  for.  On  the  issues  thus  made  much  testimony  was  taken, 
and  the  referee  made  findings  of  fact  and  of  law,  which  are  excepted  to. 

I  am  of  the  opinion  that  this  court  is  without  jurisdiction  to  deter- 
mine these  issues,  or  any  of  them ;  that  the  evidence  given  upon  them 
must  be  ignored  and  disregarded,  though  not  objected  to ;  and  that 
the  findings  made  concerning  them  must  be  overruled,  and  stricken 
out.  It  was  proper  to  charge  the  executor  with  the  amounts  admitted 
by  him  in  his  account  to  have  been  received  by  him,  as  executor,  from 
himself,  as  surviving  partner  of  the  firm  of  which  the  decedent  had 
been  a  member.  Woodruff  v.  Woodruff,  17  Abb.  Prac.  165,  167.  It 
■was  not  proper,  in  this  proceeding,  to  take  an  accounting  of  the  part- 
nership affairs  of  a  firm  in  which  the  estate  of  Robert  E.  Mertens,  de- 
ceased, had  an  interest,  which  estate  was  here  entirely  unrepresented, 
for  the  purpose  of  charging  the  executor,  as  such,  with  moneys  in 
excess  of  the  amount  admitted  by  him  to  be  due  from  himself  as  sur- 
viving partner.  On  the  death  of  his  two  copartners,  the  surviving 
partner  became  the  owner,  at  law,  of  the  entire  assets  of  the  firm,  sub- 
ject to  a  trust  duty  to  account  to  the  legal  representatives  of  his  de- 
ceased copartners.  No  trustee  can  be  required  to  account  in  any 
court  in  an  action  or  proceeding  in  which  all  of  the  beneficiaries  of  the 
trust  are  not  represented.  The  statutory  limitation  of  the  power  of 
tiiis  court  to  determine  a  claim  against  an  executor  or  administrator, 
by  reason  of  his  indebtedness  to  the  estate,  on  his  accounting,  is  found 
in  section  3731  of  the  Code  of  Civil  Procedure,  as  follows : 

"Wbwe  a  contest  arises  between  the  aeconntlng  party  and  any  of  the  other 
parttes  respecting  property  alleged  to  belong  to  the  estatev  hut  to  which  the 
aceoimtlDg  party  lays  claim,  either  Individually  or  as  the  reiffesentatlve  of  the 
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eetate;  or  reepectlDg  a  debt  alleged  to  be  due  by  tbe  accounting  party  to  the 
decedent,  or  by  the  decedent  to  tiie  acconntlng  party,  tbe  contest  must  except 
where  tbe  claim  Is  made  In  a  repreaentaiWe  capacity,  hi  wbicti  case  It  may, 
be  tried  and  determined  In  tbe  tame  manner  as  any  otber  lame  arMng  In  fbe 
sniTogate's  court** 

In  this  case  the  moneys  of  the  partnership,  if  any  there  were, 
were  not  claimed  by  the  executor,  "either  individually  or  as  the 
representative  of  the  estate,"  but  as  trustee,  in  part,  for  a  stranger 
to  the  proceeding.  The  debt,  if  any,  was  due  not  by  the  accounting 
party  to  the  decedent,  but  by  the  accounting-  party  as  a  trustee  for 
a  stranger  to  the  record ;  and  it  was  one  of  a  class  of  claims  which 
cannot  be  adjusted,  liquidated,  or  determined  except  upon  prin- 
ciples approved  by  courts  of  equity,  one  of  which  requires  that  a  trust 
estate  shall  not  be  carved  into  pieces  and  divided  without  affording 
a  hearing  to  each  and  every  party  in  interest.  If  there  had  only 
been  two  members  of  the  firm,  the  decedent  and  the  executor  of  his 
will,  the  rule  would  have  be^n  entirely  different.  In  such  a  case  the 
partnership  accounting  would  have  been  within  the  jurisdiction  of 
this  court.  Thomson  v.  Thomson,  i  Bradf.  Sur.  24 ;  Marre  v.  Gino- 
chio,  2  Bradf.  Sur.  165 ;  Becker  v.  Lawton,  4  Dem.  Sur.  342 ;  Matter 
of  Saltus,  3  Abb.  Dec.  243,  248 ;  Hannahs  v.  Hannahs,  68  N.  Y.  610 ; 
Matter  of  Laney,  50  Hun,  15,  2  N.  Y.  Supp.  443,  affirmed  119  N.  Y. 
607,  23  N.  E.  1 143;  Matter  of  Dummett  (Sur.)  38  Misc.  Rep.  477, 
77  N.  Y.  Supp.  XI 18.  The  claim  that  an  accounting  could  be  had  in 
the  surrogate's  court  of  the  affairs  of  a  partnership  where  some  in- 
terest  was  unrepresented  here  was  distinctly  repudiated  and  denied 
by  the  general  term  in  Woodruff  v.  Woodruff,  17  Abb.  Prac.  165, 
167. 

It  is  conceded  that  no  decree  here  made  would  control  the  de- 
cision of  the  supreme  court  in  the  pending  action  for  an  accounting. 
It  is  better  that  the  present  decision  shall  so  be  framed  as  to  avoid 
a  possibility  of  conflicting  rulings.  In  Schedule  D  of  the  account  of 
the  executor  he  claims  credit  for  $1,580.10,  for  a  payment  of  that 
amount,  made  August  20,  1900,  for  "Water  Department,  Meter 
Bills."  The  seventh  and  eighth  objections  filed  against  the  account 
may  fairly  be  construed  to  challenge  this  item.  Evidence  was  taken 
on  the  subject,  which  was  not  objected  to  as  being  immaterial  to  the 
issues,  and  the  referee  passed  upon  the  question  raised  on  its  merits 
by  his  fourth  finding  of  fact  and  his  fourth  conclusion  of  law.  All 
of  this  puts  a  construction  on  the  objections  as  being  sufficient  to 
raise  the  question  as  to  whether  the  item  was  i»-oper.  The  real  prop- 
erty of  the  testator  upon  which  these  Croton  water  charges  were 
Hens  was  conveyed  by  the  testator  to  the  accounting  executor  on  or 
about  June  i,  1899,  and  the  finding  of  the  referee  is  that  the  amount 
claimed  was  due  at  the  time  of  the  death  of  the  testator  in  the  latter 
part  of  that  month.  They  accrued  before  the  time  of  the  delivery  of 
the  deeds,  and  were  liens  on  the  real  property  of  the  executor  indi- 
vidually. In  paying  these  water  charges  the  executor  was  canceling 
liens  upon  his  own  property,  and  was  not  paying  debts  of  his  testator, 
and  such  payment  cannot  be  allowed  to  him,  and  thus  be  made  a 
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charge  upon  the  estate.  Henderson  v.  Arbuckle,  54  N.  Y.  Super. 
Ct.  141;  Moffat  V.  Henderstm,  50  N.  Y.  Super.  Ct.  211;  Matter  of 
Selleck,  lu  N.  Y.  284,  287,  19  N.  E.  66.  The  conclusion  of  the 
referee  allowing  these  payments  must  be  reversed. 

It  was  argued  by  counsel  for  the  objectant  that  the  referee  struck 
out  objections  and  exceptions  taken  by  him,  and  failed  to  require 
from  his  adversary  a  decent  observance  of  the  ordinary  requirements 
of  decorous  behavior.  A  careful  inspection  of  the  whole  record  satis- 
fies me  that  he  tried  to  keep  counsel  on  both  sides  in  order,  and  that 
his  task  was  a  difficult  one.  I  do  not  find  reversible  error  in  any  of 
his  rulings,  and  every  objection  made  by  counsel,  with  much  of  argu- 
ment and  comment  which  might  have  fairly  been  omitted  from  the 
record,  seems  to  have  been  set  out  at  large,  in  the  stenographer's 
minutes. 

The  remaining  exceptions  concern  findings  as  to  matters  of  fact, 

all  of  which  are  based  upon  legal  evidence  sufficient  to  support  them. 
The  report  is,  therefore,  confirmed  in  every  respect  in  which  I  have 
not,  in  this  memorandum,  determined  otherwise.    All  questions  of 
costs  are  reserved  until  the  settlement  of  the  decree. 
Decreed  accordingly. 


(30  Misc.  Rep.  510.) 

In  re  SOOAARD'S  ESTATE. 
(Surrogate's  Court,  New  York  Oounlr.   December,  1002.) 

1.  Al>lCniISTRATION — REI.EASS  OP  SORETT— ACOODNTIHQ  BT  ADHIHIBTRATBIZ. 

An  administratrix  waa  cited  by  her  snrety  to  show  cause  why  he 
Bbould  not  be  relesaed,  as  provided  by  Oode  Civ.  Proc.  Iff  2600,  2001.  as 
amended  by  Laws  1001,  c.  524.  The  administratrix  filed  a  new  bond,  and 
rendered  an  accouDt,  to  which  the  surety  did  not  object  Beld,  that  a 
decree  settling  the  account  as  filed  should  be  ent»eA  without  brlnglDg  In 
the  parties  Interested  In  the  estate  by  a  supplementary  citation. 

In  the  matter  of  the  estate  of  Thora  Sogaard.  Proceedin|rs  to  pro- 
cure the  release  of  a  surety  of  the  administratrix.   Surety  discharged. 

Samuel  S.  Perry,  for  surety. 

James  A.  Newman,  for  administratrix. 

THOMAS,  S.  The  petitioner  is  the  surety  of  the  administratrix 
of  the  decedent,  and  the  proceeding  is  to  procure  its  release  as  such 
surety  under  sections  2600  and  2601  of  the  Code  of  Civil  Procedure,  as 
amended  by  chapter  524  of  the  Laws  of  1901.  Up  to  this  time  the 
proceedings  have  strictly  followed  the  statute.  On  the  petition  a  cita- 
tion issued,  which  required  the  administratrix  to  show  cause  why  the 
surety  should  not  be  released  from  responsibility  on  account  of  any 
future  breach  of  the  condition  of  the  bond,  and  why  the  administratrix 
should  not  give  new  sureties,  and  render  and  settle  her  account.  On 
the  return  of  this  citation  an  order  was  made  that  the  administratrix 
file  a  new  bond,  with  sureties,  within  five  days  thereafter.  Such  a 
bond  was  filed  within  the  time  limited,  and  thereupon  a  further  order 
or  decree  was  made  releasing  the  petitioner  from  liability  upon  the 
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bond  from  any  subsequent  act  or  default,  and  requiring  the  adminis- 
tratrix to  render  and  settle  her  account  to  and  including  such  decree, 
and  to  file  such  account  within  a  time  then  fixed.  The  administratrix 
has  filed  her  account  in  obedience  to  the  last-menticHied  order  or  de- 
cree. Eight  days  have  since  expired,  and  the  retiring  surety  has  not 
filed,  and  does  not  desire  to  file,  any  objecticms  thereto.  The  question 
now  presented  is  as  to  whether  the  proceeding  may  now  be  ended  by 
a  final  decree  declaring  that  the  account  as  filed  is  "settled"  within  the 
meaning  of  the  statute,  or  should  it  he  extended  by  the  issuance  of  a 
supplemental  citation  directed  to  the  parties  interested  in  the  estate, 
and  should  the  making  of  a  decree  be  postponed  until  they  are  heard  ? 
If  such  a  citation  is  required,  the  administratrix  is  not  obliged  to  ask 
for  it,  or  procure  its  service,  since  no  duty  is  imposed  upon  her  by  the 
statute  to  institute  a  legal  proceeding,  or  to  demand  legal  relief  ag£unst 
any  one.  If  the  surety  has  a  legal  right  to  demand  such  a  supple- 
mental citation,  he  has  not  done  so,  and  disclaims  any  desire  to  do  so. 
Where  an  executor  or  administrator  is  required  to  "render  and  settle 
his  account"  in  proceedings  for  a  compulsory  accounting  under  sec- 
tions 2726  and  2727  of  the  Code  of  Civil  Procedure,  the  proceeding  is 
confined  to  the  original  parties  until  it  is  made  to  appear  "that  there  is 
a  surplus  distributable  to  creditors  or  persons  interested,"  and  until 
the  surrogate  has  issued  a  supplemental  citation.  If  the  account,  as 
filed,  is  not  objected  to  by  the  petitioning  creditor,  it  is  the  common 
practice,  established  by  many  precedents,  to  close  the  proceeding  by 
an  order  declaring  the  accounts  settled  accordingly. 

Without  determining  that  an  account  filed  under  section  2601,  now 
being  considered,  can  be  litigated  at  the  instance  of  the  resigning 
surety,  by  the  issuance  of  a  supplemental  citation  to  all  parties  in  inter- 
est, in  the  absence  of  any  statute  expressly  permitting  it,  I  am  of  the 
opinion  that,  unless  the  surety  objects  to  the  account  as  filed,  and 
makes  some  further  affirmative  application,  the  proceeding  is  at  an 
end,  and  must  be  closed  by  a  decree  settling  the  account  on  the  motion 
of  the  accounting  executor  or  administrator.  Such  a  decree  will,  of 
course,  not  be  binding  upon  strangers  to  the  proceeding,  but  it  places 
upon  record  the  sworn  declaration  of  the  administratrix  as  to  the  con- 
dition of  the  estate  at  the  time  when  the  surety  ceases  to  be  bound  for 
future  defaulting,  and  may  thus  serve  a  useful  purpose.  The  decree 
presented  has  been  modified  and  signed. 

Decree  accordingly. 
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(39  Mlac.  Rep.  522.) 

In  re  LAKE'S  ESTATS. 

(Surrogate's  Court.  New  York  Comi^.   December,  1902.) 

1.  TBAnsvBR  Tax— LaoACT  to  Child. 

Where  the  evidence  showed  that  testator  occupied  (or  more  than  10 
jears  the  relation  of  a  parent  towards  bis  residuary  legatee,  and  that 
such  relatkiQShip  began  before  her  fifteenth  birthday,  a  legacy  was,  un- 
der tbe  direct  prorlslons  of  Laws  188S,  c.  8S»  |  1,  subject  to  a  tranafer 
tax  of  1  pw  cent,  and  no  more. 

In  the  matter  of  the  estate  of  John  G.  Lane.  From  an  order  as- 
sessing and  fixing  the  transfer  tax,  the  executor  appeals.  Modified. 

Stephen  W.  Collins,  for  appellant. 
Edward  H.  Fallows,  for  state  comptroller. 

THOMAS,  S.  The  fact  that  the  deceased  stood  toward  Elizabeth 
S.  Albertson,  the  residuary  legatee,  in  the  mutually  acknowledged  re- 
lation of  a  parent,  at  least  from  the  time  of  his  marriage  to  her  moth- 
er, on  June  29,  1879,  nearly  20  years  before  his  death,  is  fully  estab- 
lished by  evidence,  and  is  not  disputed.  At  that  time  Mrs.  Albert- 
son  was  about  15  years  and  5  months  old;  and  the  statute  requires, 
in  order  that  the  rate  of  transfer  tax  shall  be  reduced  to  i  per  centum, 
that  the  relationship  should  have  begun  at  or  before  her  fifteenth 
birthday.  Tax  Law  1896,  §  221,  as  amended  by  Laws  1898,  c.  88. 
For  more  than  7  years  prior  to  Mrs.  Albertson  s  fifteenth  birthday, 
she  and  her  mother  were  mem'bers  of  the  household  of  the  decedent ; 
and  though  the  proof  of  specific  acts  on  his  part,  prior  to  that  time, 
acknowledging  her  as  his  child,  is  not  very  full  or  specific,  it  is  en- 
tirely uncontradicted,  and  is  sufficient.  For  example,  George  B. 
Borton  and  Susan  W.  Borton  jointly  affirm  "that  the  said  Elizabeth 
S.  Albertson  went  to  live  with  John  G.  Lane  when  she  was  a  small 
child,  and  before  she  was  eight  years  old,  and  then  became  a  member 
of  his  family,  and  that  before  her  fifteenth  birthday  the  mutual  rela- 
tion of  father  and  daughter  existed  between  them,  and  that  they  ad- 
dressed and  introduced  each  other  as  such."  The  burden  of  proof 
rested  on  the  executor,  but  nothing  more  was  required  of  him  than 
to  establish  the  fact  by  evidence  prima  facie  sufficient.  The  order 
a{^ealed  from  will  be  modified  by  reducing  the  tax  on  the  legacy  to 
Mrs.  Albertson  to  i  per  centum  of  its  appraised  value. 

As  to  the  second  g^round  of  appeal,  the  recent  decision  of  the  court 
of  appeals  in  Matter  of  Jones*  Estate,  172  N.  Y.  575,  65  N.  E.  570,  is 
controlling  in  favor  of  the  state.  Order  afilirmed,  except  as  above 
modified. 

Order  modified  and  affirmed. 
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WELKER  T.  AIXEN. 


(Genesee  Coonty  Court.   Decembw,  1902.) 


1.  JurrrcK  of  thb  Peace— Nrw  Thial- 

In  an  action  before  a  Justice,  after  Ibe  counsel  and  defendant  had  gone 
home,  the  Justice  returned,  to  the  courtroom  and  read  to  the  Jury,  at  Its 
request,  his  minutes  of  the  testimony  of  two  witnesses,  without  request- 
ing plaintiff  to  return  to  the  courtroom,  ffeld  not  ground  for  grantbg  a 
new  trial. 

Appeal  from  justice  court. 

Action  by  John  Welker  against  George  Allen.  From  a  judgment 
for  defendant,  for  the  return  of  chattels  replevied,  plaintiff  appeals. 
Affirmed. 

Charles  F.  Wilkie,  for  appellant, 
William  H.  Coon,  for  respondent 

WASHBURN,  J.  The  appellant  urges  that  this  judgment  should 
be  reversed  on  account  of  alleged  error  on  the  part  of  the  justice  in 
communicating  with  the  jury  after  they  had  retired  to  deliberate  upon 
their  verdict.  In  the  consideration  of  this  question,  it  is  important 
that  the  amended  return  of  the  justice — the  sole  evidence  relied  upon 
to  furnish  the  proof  of  the  acts  of  the  justice  which  are  now  com- 
plained of — be  carefully  examined.  Its  niU  text,  omitting  the  formal 
parts,  is  as  follows : 

"That  about  9  o'clock  p.  m.,  after  the  Jury  dispatched  the  officer,  A.  E. 
Amiinger,  who  was  In  charge,  to  the  hotel  across  the  road  from  courtroom, 
where  I  was  in  waiting,  requesting  my  presence;  all  the  attorneys  for  both 
parties  having  returned  to  their  respective  homes  on  the  7  o'clock  p.  m.  train; 
the  defendant  also  having  retired  to  bis  home.  The  Justice  ororlooked  the 
fact  that  the  plaintiff,  John  Welker,  was  at  the  hotel  at  the  time,  and,  In 
that  oversight,  failed  to  seek  him  and  ask  his  presence  when  the  Jury  re- 
quested mine.  On  entering  the  courtroom,  and  while  I  was  present,  thore 
was  only  the  officer  there,  besides  the  Jury.  I  asked  the  Jury  If  they  had 
agreed.  They  answered  they  had  not,  and  asked  me  to  read  to  them  the  evi- 
dence as  given  In  the  minutes  of  John  Weiker,  tbe  plaintiff,  and  Charles  Hill, 
a  witnoBs,  which  I  did,  and  Immediately  retired  from  their  i>resence.  There 
was  no  conversation  held  by  or  between  tbe  Jury  and  the  Justice;  no  ques- 
tions asked  or  answered  while  In  their  presence;  and,  as  above  set  forth,  I 
immediately  retired  from  their  presence." 

After  an  examination  of  all  the  cases  cited  by  either  of  the  parties 
upon  this  appeal,  it  seems  to  me  that  there  is  a  material  distinction 
between  the  facts  shown  in  this  return  and  those  appearing  in  any  case 
in  which  a  judgment  has  been  reversed  for  the  cause  now*  assigned. 
In  Taylor  v.  Betsford  (i8i6)  13  Johns.  487,  the  justice  Went  into  the 
room  with  the  jury  "privately  and  apart  from  the  parties,"  and  the 
judgment  was  reversed.  Bunn  v.  Croul  (1813)  10  Johns.  239;  Moody 
V.  Pomeroy  (1847)  4  Denio,  115;  Valentine  v.  Kelly  (Sup.  1889)  7 
N.  Y.  Supp.  184;  Gibbons  v.  Van  Alstyne  (Sup.  1890)  9  N.  Y.  Supp. 
156;  People  V.  Linzey  (1894)  79  Hun,  23,  29  N.  Y.  Supp.  560;  High 

1 1.  See  Justices  of  tbe  Peace,  voL  31,  Cent  Dig.  |  365. 
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V.  Chick  (1894)  81  Hun,  100,  30  N.  Y.  Supp.  652;  and  Abbott  v. 
Hockenberger  (Co.  Ct.  1900)  31  Misc.  Rep.  587,  65  N.  Y.  Supp.  566, — 
were  all  similar  in  the  facts  appearing  to  Tavlor  v.  Betsford,  and 
were  decided  upon  the  same  principle.  All  of  these  cases  arose  in 
justice's  court.  In  Benson  v.  Clark  (1823)  i  Cow.  258;  N.eil  v.  Abel 
(1840)  24  Wend.  185 ;  Watertown  Bank  &  Loan  Co.  v.  Mix  (1873) 
51  N.  Y.  558;  Plunkett  v.  Appleton  (1876)  51  How.  Prac.  469;  and 
Kehrley  v.  Shafer  (1895)  92  Hun,  196,  36  N.  Y.  Supp.  510, — ^judg- 
ments were  reversed  because  of  written  communications  sent  by  the 
justice  or  judge  to  the  jury  after  they  had  retired,  and  without  the  as- 
sent of  the  parties;  some  of  the  cases  originating  in  justice's  court, 
and  others  in  courts  of  record.  The  language  adopted  by  the  court  of 
appeals  in  Watertown  Bank  &  Loan  Co.  v.  Mix,  that  communications 
to  the  jury  should  "take  place  openly  in  court,  or  with  the  express  as- 
sent of  the  parties,"  should  be  noted.  In  Mitchell  v.  Carter  (1878)  14 
Hun,  448,  the  judgment  was  reversed  because  the  jury  during  the  de- 
liberations took  occasion  to  read  the  minutes  of  the  trial  judge,  found 
in  the  courtroom.  The  keynote  of  all  these  cases  is,  it  seems  to  me, 
the  refusal  of  the  courts  to  permit  any  private  communication  with  the 
jury  by  the  justice  after  the  case  has  been  submitted,  unless  by  express 
consent  of  the  parties;  and,  in  their  condemnation  of  such  acts,  the 
courts  have  made  no  discrimination  between  those  cases  where  it 
has  not  appeared  what  took  place  between  the  justice  and  the  jury, 
and  those  where  it  has  been  proven  that  nothing  improper  or  injurious 
to  either  party  transpired.  See  opinion  in  Abbott  v.  Hockenberger, 
supra,  citing  the  language  of  the  cases  on  tWs  point.  The  material 
difference  between  the  cases  cited  and  the  one  now  under  considera- 
tion is  that  in  the  present  case  the  communication  between  the  justice 
and  the  jury  was  not,  as  far  as  appears,  private,  or  had  in  any  other 
than  the  proper  manner.  The  attorneys  in  the  case  had  returned  to 
their  homes  by  a  train  leaving  two  hours  before  the  jury  sent  for  the 
justice.  One  of  the  parties  had  gone  home.  The  justice  went,  he 
says,  to  the  courtroom,  and,  at  the  request  of  the  jury,  read  the  evi- 
dence of  the  appellant,  and  of  one  of  the  witnesses  for  the  respondent, 
as  contained  in  his  minutes.  The  language  of  Justice  Vann,  at  present 
one  of  the  judges  of  the  court  of  appeals  in  this  state,  in  Wiggins  v. 
Downer  (1884)  67  How.  Prac.  65,  seems  peculiarly  applicable: 

"The  trial  of  a  case  does  not  end  until  a  verdict  is  had,  beoau&e,  If  tbere 
la  no  verdict,  in  the  eye  of  the  law  there  is  no  trial.  Therefore  counsel  who 
leave  court  before  the  verdict  Is  announced  leave  before  the  trial  is  finished. 
Tbey  do  this  at  tbcir  peril,  and  take  the  risk  of  further  Instructions  bdng 
given,  openly  from  the  bench,  so  long  as  court  la  la  session  and  the  Jury  adll 
oaL  While,  .as  a  matter  of  <»artesy,  but  not  as  a  matter  of  right,  It  is  cns- 
tfxnaiT  to  send  for  counsel  upon  the  return  of  the  Jury  for  Information  of 
any  fctnd,  vrhen,  by  the  act  of  cotmsel.  It  Is  impracticable  to  do  so,  the  omis- 
sion cannot  be  urged  as  a  ground  for  a  new  trial.  To  hold  otherwise  would 
enable  counsel,  either  by  n^IIgence  or  design,  to  compel  the  court  to  dis- 
cbarge the  Jury  bef<we  they  had  given  the  case  enough  consideration,  or  to 
confine  them  in  the  Jury  room  until  it  suited  the  convenience  or  Inclination  of 
counsel  to  come  into  court,  when  further  instructions  might  be  given,  and  the 
Jury  could  Int^ligently  resume  their  deliberations.  Mo  evil  can  result  from 
tills  rale,  except  that  the  court  would  not  have  the  aid  of  suggestiona  from 
oonnsd,  but  this  would  cause  less  IncoaTeuleiice  thaa  to  sospend  buslaess.** 


Digiitzed  by 


Google 


I 


384  80  NBW  TORK  BDPPLBKBNT  (County  Ct 

and  111  New  York  State  Reporter 

The  facts  in  the  Wiggins  Case  were  very  similar  to  those  existing 
here.  There  the  trial  was  had  at  circuit.  The  jury  came  in  at  9 
o'clock  in  the  evening,  and  received  certain  instructions  in  open  court. 
Neither  party  was  present,  in  person  or  by  counsel,  and  one  of  the 
counsel  had  left  the  city  where  the  court  was  in  session.  The  court 
refused  to  set  the  verdict  aside.  In  this  case  it  was  suggested  by 
counsel  upon  the  argument  that  the  courtroom  and  the  jury  room  were 
identical,  there  being  no  separate  room  available  for  the  deliberations 
of  the  jury.  This  we  know  to  be  frequently  the  case  in  justices*  courts, 
and  it  may  then  be  said  that  the  room  remains  the  courtroom  so  loi^ 
as  it  is  open  to  the  public  generally,  becoming  the  jury  room  when 
the  public  retire  and  the  jury  are  left  to  commence  their  deliberations. 
In  like  manner,  it  again  becomes  the  courtroom  when  the  doors  are 
thrown  open  to  the  public,  and  the  justice  enters  to  receive  the  verdict 
or  to  communicate  with  the  jury,  accompanied  by  such  others,  if  any, 
as  may  desire  to  be  present ;  the  room  being  regarded  as  open  for 
that  purpose.  If  what  is  then  said  and  done  between  justice  and  jury 
is  in  itself  proper,  no  irregularity  exists.  If  it  is  .erroneous  and 
prejudicial  to  the  appellant,  the  judgment  entered  on  the  verdict  will 
be  reversed.  Wheeler  v.  Sweet,  137  N.  Y.  438,  33  N.  E.  483.  If,  on 
the  other  hand,  the  room  is  closed  to  the  public, — it  makes  no  differ- 
ence how  innocent  in  its  nature  the  communication  may  have  been, — 
and  a  verdict  afterward  rendered  will  not  be  allowed  to  stand.  I  am 
satisfied  that,  upon  the  record  before  me  in  this  case,  the  communica- 
tion between  the  justice  and  jury  must  be  regarded  as  having  been 
had  in  open  court,  and,  not  having  been  of  a  nature  prejudicial  to  the 
appellant,  the  judgment  entered  on  the  verdict  must  stand.  That  the 
justice  failed  to  request  the  presence  of  the  appellant,  who  alone  of 
all  the  parties  and  attorneys  interested  in  the  case  was  near  at  hand 
at  the  time,  is  not  opposed  to  this  view  of  the  case.  The  justice  says  in 
his  return  that  this  was  due  solely  to  an  oversight  on  his  part,  show- 
ing that  he  recognized  the  right  of  the  parties  to  be  present,  and  that 
the  courtroom  was  open  for  that  purpose  if  they  wished  to  avail  them- 
selves of  the  opportunity  to  enter.  It  was  not  incumbent  on  the 
justice  to  seek  out  the  public  and  invite  their  attendance  in  the  court- 
room, so  long  as  the  latter  was  open  for  that  purpose  to  any  who 
desired  to  enter. 

I  have  examined  the  points  raised  by  appellant's  counsel  as  to  evi- 
dence offered  by  plaintiff  and  excluded  upon  defendant's  objection, 
and  find  no  error  requiring  a  reversal  The  judgment  must  be  af- 
firmed, with  costs. 

Judgment  affirmed,  with  costs. 
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PEOPLE  ex  rel.  KRULISH  t.  FOBNES  «t  at 
(Supreme  Oonrt.  Appellate  Division,  Flnt  Department  February  18.  lOOB.) 

1.  AlDBRHBH— BLKCTIOK— POWBK  OF  BOARD  OP  AXDERHBH. 

Under  New  Toxk  City  Charter,  |  27  (Iaws  1901.  c.  460).  proTldlnc 
that  the  board  6t  aldermen  sbaU  be  the  Judge  of  tbe  "election  returns" 
of  Its  members,  mtbject  to  review  bj  certiorari,  Its  duty  Is  to  determine 
who.  from  tbe  returns  of  tbe  election  as  canvassed  by  tbe  board  of 
county  canvassers  and  certified  to  by  the  board  of  elections,  as  provided 
by  Election  Law  (Laws  1896,  c.  900,  as  amended  by  Laws  1001,  c  96) 
I  11,  eabd.  2,  and  sectlona  130.  181.  138,  186,  and  IBS.  were  elected;  and 
It  has  no  power  to  go  behind  tbe  returns. 

Certiorari,  on  the  relation  of  Joseph  Krulish,  against  Charles  V. 
Femes  and  others,  composing  the  board  of  aldermen  of  the  city 
of  New  York,  to  review  their  action  in  refusing  to  award  to  relator 
a  seat  in  the  board.  Proceedings  affirmed  and  writ  dismissed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  HATCH,  O'BRIEN, 
INGRAHAM,  and  McLAUGHLIN,  JJ. 

William  A.  Keener,  for  relator. 

Jacob  Marks,  for  respondent  Chambers. 
Theodore  Connoly,  for  other  respondents. 

INGRAHAM,  J.  The  relator  and  the  respondent  Chambers  were 
candidates  for  alderman  for  the  Twenty-Eighth  aldermanic  district 
of  the  city  of  New  York  at  the  general  election  held  on  the  5th 
day  of  November,  1901.  Upon  the  return  of  the  vote  of  this  aider- 
manic  district  by  the  inspectors  of  election,  it  appeared  that  Chambers 
received  3,352  votes,  and  that  the  relator  received  3,336  votes,  giving 
Chambers  a  plurality  of  16  votes;  that,  while  the  board  of  county 
canvassers  of  the  county  of  New  York  were  engaged  in  the  canvass 
of  this  vote,  the  relator  made  an  application  to  the  special  term  of 
the  supreme  court  for  a  mandamus  requiring  the  board  of  canvassers 
to  count  certain  ballots  which  the  inspectors  of  election  had  returned 
as  void  ballots ;  that  this  application  resulted  in  an  order  requiring 
the  board  of  canvassers  to  count  certain  of  the  ballots  which  had 
been  rejected  as  void,  and  the  board  of  county  canvassers,  in  pur- 
suance of  that  order,  canvassed  the  vote ;  that  upon  such  canvass  it 
appeared  that  Chambers  received  3,348  votes,  and  the  relator  received 
3,340  votes,  giving  to  Chambers  a  plurahty  of  8  votes;  that  subse- 
quently, on  December  18,  1901,  the  board  of  elections  of  the  city 
of  New  York,  in  pursuance  of  the  result  of  such  canvass  by  the 
county  canvassers,  determined,  declared,  and  certified  that  the  re- 
spondent Chambers  was  elected  as  alderman  for  the  Twenty-Eighth 
district,  and  a  certificate  of  election  was  duly  issued  to  him  by  the 
board  of  elections;  that  on  January  6,  1902,  the  aldermen  who  had 
been  declared  elected  by  the  board  of  elections  met  to  organize  the 
board  of  aldermen,  at  which  time  there  was  duly  filed  with  said 
board  a  notice  that  the  election  of  Chambers  as  alderman  for  the 
Twenty-Eighth  aldermanic  district  of  the  city  of  New  York  was  con- 
tested by  the  relator,  who  in  that  notice  claimed  that  he  was  duly 
elected  for  said  district;  that  this  contest  was  referred  to  the  com- 
80K.T.8.— 2B 
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mittee  on  privileges  and  elections ;  that  subsequently  this  committee 
of  the  board  of  aldermen,  having  recounted  the  ballots  cast  at  the 
election,  including  those  rejected  by  the  county  canvassers,  a  ma- 
jority of  the  committee  repprted  that  the  relator  bad  a  plurahty  of 
103  votes  over  the  respondent  Chambers,  a  minority  report  being 
in  favor  of  Chambers,  and  that  thereupon  a  resolution  was  presented 
to  the  board  of  aldermen  to  seat  the  relator  as  alderman  in  place 
of  Chambers ;  that  subsequently,  at  a  meeting  of  the  board  of  alder- 
men on  November  11,  1902,  this  resolution  was  defeated,  and  the 
minority  report  was  adopted,  whereby  it  was  determined  that  Cham- 
bers was  elected,  and  entitled  to  his  seat  in  the  board.  The  relator 
therefore  obtained  a  writ  of  certiorari  to  review  the  action  of  the 
board  in  seating  Chambers  and  in  refusing  to  seat  the  relator. 

Subdivision  2  of  section  11  of  the  election  law  (chapter  909  of 
the  I^aws  of  1896,  as  amended  by  chapter  95  of  the  Laws  of  1901) 
provides  that : 

"There  shall  be  and  there  is  hereby  established,  a  board  of  elections  In 
every  city  of  the  first  class  In  this  state  which  does  or  shall  contain  within  its 
boundaries  one  or  more  counties.  The  said  board  efaall  consist  of  four  persons 
to  be  known  and  designated  as  commlsBlonera  of  elections.  Each  of  the 
snid  boards  of  elections  shall  be  and  are  hereby  chained  wltb  the  duty  of 
executing  the  provisions  of  laws  relating  to  aU  dectloni  held  wltbin  tbelr 
resiKctive  cities,  except  as  otherwise  provided  by  law." 

Section  130  of  the  election  law  (chapter  909  of  the  Laws  of  1896) 

provides  that : 

"Tlie  board  of  aldertnen  in  the  cities  of  New  York  and  Brooklyn,  re- 
spectively, shall  be  the  county  and  city  board  of  canvassers  of  theli  re- 
spective counties  and  cities." 

Section  131  of  said  law  provides  that  this  board  shall,  from  the 
original  statements  of  the  canvass  of  the  votes  by  the  election  officers 
of  each  election  district,  and  a  certified  copy  thereof,  and  the  sealed 
packages  of  void  and  protested  ballots,  proceed  to  canvass  the  vote 
cast  in  such  county  at  such  election.  Section  133  of  the  law  provides 
that : 

'*The  supreme  court  may,  upon  affidavit  presented  by  any  elector,  showing 
that  errors  have  occurred  in  any  statement  or  determination  made  by  the 
state  board  of  canvassers  or  by  any  board  of  county  canvassers,  or  that  any 
such  bonrd  has  failed  to  act  In  conformity  to  law,  make  an  order  requiring 
such  board  to  correct  sucb  errors,  or  perform  Its  doty  In  the  manner  pre- 
scribed by  law." 

Section  135  of  said  law  provides  that  upon  the  completion  by  a 
county  board  of  canvassers  of  their  canvass  of  the  votes  so  cast  m 
such  county,  they  shall  make  separate  statements  thereof. 

"Each  such  statement  shall  set  forth,  In  words  written  out  at  length,  all 
the  votes  so  cast  for  all  the  candidates  for  each  such  office;  and  If  any  such 
office  was  to  be  filled  at  such  election  by  the  electors  of  a  portion  only  of  such 
county,  all  tlie  votes  ca»t  for  all  the  candidates  for  each  office  in  any  such 
portion  of  the  county  di'si^'iijiting  by  Its  proper  district  number  or  other 
apiiropriale  designation,  tlie  names  of  each  such  candidate  and  the  number 
of  votes  80  cast  for  each.  *  *  *  If,  upon  such  canvass,  any  statement 
or  duly  cortifled  copy  of  a  statement  of  the  result  of  the  canvass  of  the 
vote.s  of  any  election  district  shall  be  Included  any  ballot  indorsed  by  the 
Inspectors  to  the  eA'cct  that  it  was  rejected  as  void,  the  county  board  of 
canvassers  shall  not  count  sucb  ballot  unless  otherwise  ordered  by  a  court 
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of  competent  Jnrladtctlon,  but  they-sball  add  to  each  appropriate  BtatemeDt, 
a  statement  of  the  whole  number  of  ballots  bo  endorsed,  and  the  number 
of  Totes  on  ancb  ballots,  not  counted  for  each  candidate." 

Section  136  of  said  law  provides  that  upon  the  completion  of  such 
statement — 

"In  tbe  dties  of  New  York  and  Brooklyn,  the  atatemrait  of  the  county 
board  as  to  the  persons  elected  to  municipal  offices  therein,  sfaall  be  filed  In 
the  office  of  the  county  clerk.  •  •  *  All  such  determlnatlonB  shnll  be 
reduced  to  writing,  and  signed  by  the  members  of  such  board,  or  a  majority 
of  them,  and  filed  and  recorded  In  the  office  of  the  county  clerk  of  such 
conn^,  •  • 

Section  137  of  tbe  said  law,  as  amended  by  chapter  95  of  the  tayrs 
of  1901,  provides  that: 

"Upon  tbe  filing  In  the  office  of  the  county  cinfe  of  a  county  whol^  or 
partly  within  the  dty  of  New  York  of  a  statement  of  the  county  board  of 
cauTBsaera  as  to  tbe  votes  cast  for  candidates  for  a  city  office  within  such 
city,  such  county  clerk  shall  forthwith  make  a  catlfled  copy  of  each  such 
statement  and,  within  Ave  days  after  the  filing  thereof  In  his  office,  deliver 
In  a  sealed  envelope  such  certified  copy  to  the  board  of  elections  of  the  city 
of  New  York.  On  or  before  the  fifteenth  day  of  December  in  any  year  In 
which  there  sbetl  have  been  an  election  for  a  city  office  for  which  votes 
were  cast  in  a  county  within  the  city  of  New  York,  the  county  clerk  thereof 
■ball  file  with  the  city  clerk  of  such  city  a  certi^  copy  of  the  official 
canvan  of  the  votes  cast  In  such  county  or  portion  thereof  by  Section  dis- 
tricts for  such  ctty  office,  and  such  canvass  by  election  districts  shall,  as 
soon  as  possible  thereafter,  be  published  In  tbe  City  Becord,  by  the  city 
clerk.** 

Section  138  of  said  law,  as  amended  by  chapter  95  of  the  Laws  of 
1901,  provides  that: 

"The  board  of  elections  of  the  city  of  New  York  shall  be  the  board  of 
canvassers  of  the  city  of  New  York  of  the  statements  of  tbe  county  board 
of  canvassers  of  the  county  within  such  dty  of  the  votes  cast  In  such 
city  or  any  portion  thereof  for  a  city  office  or  upon  any  proposition  or  ques- 
tion npon  which  only  electors  of  such  city  were  entitled  to  vote.  •  •  * 
As  soon  as  such  board  ^all  have  organised  the  secretary  shall  deliver  to 
such  board  the  certified  copies  of  the  statements  of  tbe  county  board  of  can- 
vassers of  each  county  wholly  or  partly  within  such  dty  of  the  votes  cast 
for  candidates  for  dty  office  within  such  dty,  •  •  •  and  the  said  board 
shall  proceed  to  canvass  such  statements.  •  •  •  Upon  the  completion  of 
such  canvass  said  board  shall  make  separate  tabulated  statements  signed 
by  the  members  of  such  board  or  a  majority  thereof,  and  attested  by  the 
secretary,  of  the  whole  number  of  votes  cast  for  all  tbe  candidates  for  each 
office  shown  by  such  certified  statements  to  have  been  voted  for  and  of  the 
wbole  nnmbCT  of  tbe  votes  cut  for  each  of  sucb  candidates,  Indicating  Uie 
number  of  votes  csst  In  each  county  for  them.  •  •  •  Each  such  state- 
ment and  determination  shall  be  filed  and  recorded  In  the  office  of  tbe  board 
of  elections.  «  «  •  Upon  the  filing  In  the  office  of  ttie  board  of  elec- 
tions of  such  statements  and  determination  the  president  of  tbe  I»oard  of 
elections  shall  issue  and  transmit  by  mall  or  otherwise  a  certificate  of  dectlou 
to  each  person  shown  thereby  to  be  elected,  such  certificate  to  be  counter- 
signed by  the  mem1>ers  of  the  board  of  elections  ct  Ibe  cl^  of  New  York 
under  the  seal  of  the  city  of  New  York." 

There  is  here  pnmded  a  complete  system  for  the  canvass  of  the 
votes  in  the  city  of  New  York  for  a  city  office,  and  ample  provision 
is  made  for  a  review  by  the  supreme  court  of  any  determination  of 
the  election  officers  and  the  board  of  county  canvassers  in  relation 
to  void  or  rejected  ballots,  so  that  the  canvass  shall  be  a  complete 
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record  of  the  vote  actually  cast.  The  determination  of  the  vote 
actually  cast*  subject  to  a  review  by  the  supreme  court,  is  devolved 

upon  the  board  of  canvassers,  and  the  board  of  elections  are  required 
to  canvass  the  returns  made  by  the  board  of  county  canvassers,  and 
determine  from  those  returns  the  persons  who  are  elected  to  office. 
Upon  the  completion  of  that  canvass,  the  question  as  to  what  bal- 
lots should  or  should  not  be  counted  is  finally  determined,  subject 
to  a  review  by  the  court  in  a  proper  action  brought  to  determine 
the  title  of  an  officer  declared  elected  to  the  office.  The  vote  has 
been  cast  and  counted  by  the  officers  designated  in  the  law  as  those 
who  are  to  canvass  the  vote,  and  the  question  determined  as  to  the 
votes  that  are  to  be  counted.  Upon  the  transmission  of  their  canvass 
to  the  board  of  elections,  that  board  has'to  perform  the  clerical  duty 
of  determining  from  the  canvass  the  persons  elected  to  office  within 
the  city  of  New  York,  and  is  required  to  transmit  to  the  person  who 
appears  by  that  canvass  to  be  elected  a  certificate  of  his  election. 
No  authority  is  given  in  the  election  law  by  which  that  canvass,  hav- 
ing once  been  made  and  duly  certified,  can  be  reviewed,  except  upcm 
an  application  to  the  court  to  require  the  county  canvassers  to  re- 
canvass  the  vote.  No  other  board  or  officer  is  given  authority  to 
determine  whether  ballots  have  been  properly  or  imprc^rly  counted 
upon  such  canvass.  When  the  canvass  of  the  vote  cast  for  alder- 
man in  the  Twenty-Eighth  aldermanic  district  in  the  city  of  New 
York  was  completed  by  the  board  of  county  canvassers,  and  the  su- 
preme court  had  determined  what  ballots  should  and  should  not  be 
counted,  and  in  pursuance  of  that  order  the  canvass  has  been  actually 
made  and  transmitted  to  the  board  of  elections,  and  that  board  had 
canvassed  the  returns  and  issued  its  certificate  to  Chambers,  the  re- 
spondent here,  he  became  entitled  to  hold  the  office  to  wtuch  he  had 
been  declared  elected,  unless  his  title  to  that  office  was  questioned 
in  some  proceeding  authorized  by  law,  and  it  had  been  in  such  pro- 
ceeding determined  that  he  had  not  been  legally  elected  to  the  office. 

By  section  27  of  the  charter  of  the  city  of  New  York  (chapter  466 
of  the  Laws  of  1901)  it  is  provided  that: 

"The  board  of  aldermen  shall  determine  the  mles  of  Its  own  proceedings; 
shall  be  the  Judge  of  the  election  returns  and  qualidcattons  of  Its  own  mem- 
bers, subject,  however,  to  review  by  certiorari  of  any  court  of  competent 
jurisdiction." 

Under  this  provision  of  the  charter,  it  was  the  duty  of  the  board 
to  determine  who,  "by  the  election  returns,"  had  been  elected,  and 

that  determination  was  subject  to  review  by  certiorari;  but  this  pro- 
vision gave  the  board  no  power  to  go  behind  the  official  canvass  of 
the  vote  of  the  county  of  New  York  made  by  the  board  of  county 
canvassers,  and  subsequently  certified  by  the  board  of  aldermen,  as 
provided  for  by  the  election  law.  The  board  of  aldermen  were  to 
judge  of  the  election  returns,  not  of  the  validity  of  the  election  of 
a  member;  and  if  it  appeared  by  the  returns  which  had  been  filed  in 
the  office  of  the  city  clerk,  and  the  certificate  of  the  board  of  dec- 
tions,  that  a  person  had  been  duly  elected  a  member  of  the  board,  it 
was  bound  to  award  to  such  person  a  seat  in  the  board.  The  con- 
s'lltution  of  the  state  gives  to  each  house  of  the  legislature  a  power 
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to  "judge  of  the  elections^  returns  and  qualifications  of  its  members." 
Article  3,  §  10,  Const.  Under  this  power,  each  house  of  the  legis- 
lature has  jurisdiction  to  determine  whether  or  not  a  person  who 
has  been  duly  declared  elected  a  member  of  that  house  has  been 
properly  elected ;  but  in  this  provision  of  the  charter  the  aldermen  are 
not  given  the  power  to  determine  the  elections  of  its  members,  but 
a  power  to  judge  of  the  "election  returns,"  and  this,  I  think,  clearly 
limits  the  power  of  the  board  to  determine  who,  from  the  returns 
of  the  election  as  canvassed  by  the  board  of  county  canvassers,  and 
certified  to  by  the  board  of  elections,  were  properly  elected  members 
of  the  board;  and  this  determination,  upon  the  face  of  the  returns^ 
is  subject  to  review  by  this  writ. 

Under  the  charter  of  1873,  it  was  provided  that  the  board  of  alder- 
men "shall  be  the  jud^e  of  the  election  returns  and  qualifications  of 
its  own  members,  subject,  however,  to  review  of  any  court  of  com- 
petent jurisdiction";  and  in  Peo.  ex  rel.  Hatzel  v.  Hall,  80  N.  Y. 
117,  in  discussing  the  question  as  to  whether  this  phrase  in  the 
charter  of  1873  gave  to  the  board  of  aldermen  exclusive  power  to  de- 
termine as  to  the  election  of  its  members,  the  court  say,  in  speaking 
of  the  provisions  of  the  constitution  of  the  United  States  and  of  the 
state  of  New  York : 

"The  power  thus  given  to  the  honsea  of  the  legislature  Is  a  Jadldal  pmrw, 
■Dd  eacb  house  acts  In  a  judicial  capacity  when  It  exerts  It  The  express 
vesting  of  the  Judicial  power,  In  a  particnlar  case  so  closely  and  vitally 
affecting  the  body  to  whom  that  power  is  glTen,  takes  it  ont  of  the  general 
Jodlclal  power,  which  Is  at  the  same  time,  in  pnrsnance  of  a  general  plan 
that  has  regard  In  each  p«rt  to  w&cy  other  part,  bestowed  upon  another 
body;  both  bodies  betaig  eotanporaneons  In  wlgln,  and  equal  In  dignity, 
d^ree.  and  proposed  duration,  none  of  tbese  things  apply,  to  the  council  of 
a  city.  It  is  the  creature  of  the  legislature.  It  has  not  the  Inherent  powers 
d  one  of  the  constitutional  depositaries  of  auttiorlty.  It  Is  from  the  out- 
start  a  body  inferior  to  the  Judiciary,  and,  as  a  general  rule,  answeraUe  unto 
it.  It  Is  not  unsafe  for  It  nor  Is  it  inconvenient  that  a  power  to  determine 
of  the  membership  to  It  should  be  given  to  the  eonrta." 

The  provisions  of  the  election  law  giving  to  the  courts  authority 
to  determine  whether  ballots  improperly  rejected  by  the  election  offi- 
cers should  be  counted,  with  the  language  used,  giving  the  board  of 
aldermen  power  to  pass  only  upon  the  election  returns,  and  not  upon 
the  elections,  restricted  the  power  of  the  board  of  aldermen  to  a 
determination,  from  the  canvass  of  the  vote,  as  to  who  was  elected; 
and  as  the  board  of  aldermen  had  no  inherent  power  to  determine 
whether  or  not  a  member  of  the  board  who,  upon  the  canvass  of  the 
votes,  had  been  declared  by  the  county  .canvassers  and  the  board 
of  elections  as  duly  elected  an  alderman,  it  had  power  only  to  de- 
termine who  had  been  elected  by  the  returns  of  the  county  canvassers. 

It  follows  that  the  proceedings  of  the  board  of  aldermen  shotdd 
be  affirmed,  and  the  writ  dismissed,  with  costs.  All  concur. 
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SBflTH  T.  LEHIGH  VALUCT  R  GO. 

(Bnpreme  Oonrt  Appellate  DlTision,  Fourth  Department  Norember  T«m, 

1902.) 

1.  Costs— £xTBA  Allow ANCK—DimcoLT  avd  Eztraordiitabt  Cask. 

An  action  for  personal  Injury  from  coUlsloD  of  a  train  with  a  team  at  a 
railroad  crossing.  If  dlfflcnlt,  Is  not  extraordinary,  within  Oode  CIt.  Ptoc 
I  S268»  authorli^  an  extra  allowance  of  ooata  In  a  difficult  and  extnuwdl- 
nar7  case. 

Appeal  from  special  term,  Ontario  county. 

Action  by  Porter  D.  Smith  against  the  Lehigh  Valley  Railroad 
Company  for  damages  for  personal  injuries  to  plaintiff  from  a  ccAM- 
sion  at  a  railroad  crossing  of  a  train  with  his  carriage.  From  an 
order  granting  plaintiff  an  extra  allowance  of  costs  of  $400  (being 
5  per  cent,  on  the  verdict  of  $8,000  recovered  by  plaintifiE),  defendant 
appeals.  Reversed. 

See  79  N.  Y.  Supp.  106.  1147. 

Argued  before  McLENNAN.  SPRING.  WILLIAMS,  and  HIS- 

COCK,  JJ. 

Martin  Carey  and  James  McC.  Mitchell,  for  appellant. 
Thomas  Raines,  for  respondent. 

WILLIAMS,  J.  The  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs. 

In  order  to  authorize  the  granting  of  an  extra  allowance,  a  case 
must  be  both  difficult  and  extraordinary.  Code  Civ.  Proc  §  3253. 
While  a  railroad  crossing  accident  case  may  be  difficult  and  require 
much  labor  and  expense  in  the  trial,  such  a  case  cannot  be  said,  in 
any  sense,  to  be  extraordinary.  Cases  of  this  kind  are  very  common. 
Our  courts  are  continually  trying  them  and  reviewing  them  on  appeal. 
Extra  allowances  should  not  be  granted  in  these  cases  unless  they 
come  clearly  within  the  provisions  of  the  statute.  The  verdicts  arc 
ordinarily  large  enough,  and  create  a  sufficient  burden  upon  the  rail- 
roads, without  granting  extra  allowances.  In  this  case  the  plaintiff 
is  adequately  compensated  in  the  verdict  and  the  statutory  costs. 
The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.   All  concur. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
denied.    All  concur. 


<31)  yi  isc.  Rep.  530.) 

BURDEN  T.  BUItDBN  IRON  CO.  et  aL 

(Supreme  Court,  Trial  Term,  BensBelaer  Oonnty.  January,  1903.) 

1.  Corporation— Contract  with  Prrsident— Validity. 

The  majority  of  the  trustees  of  a  manufacturing  corporation  passed  a 
resolution  by  the  terms  of  which  the  president,  who  did  not  vote,  en- 
tered Into  a  contract  with  It  to  license  it  for  five  years,  and  for  a  fair 
royalty,  to  make  and  use  certain  machines,  containing  new  inventions 
made  by  bim.  Held,  that  the  contract  was  valid,  and  not  aubject  to  aa 
attucic  by  a  stockholder  aa  trandulCDt. 
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&  Same — Inventions  op  Phebident. 

A  corporation  has  no  actual  or  implied  license  to  tue  patented  Invwi* 
tlona  of  Its  president  withoot  compensatlOD  to  him,  though  the  experi- 
mental work  was  done  b7  the  employfis  of  the  corporation,  but  paid  for 
by  the  president  with  his  own  mon^. 

8.  Pahtnehsuip. 

A  firm  baa  no'  right  to  use  the  InTentlons  of  a  partner  without  com- 
pensation, though  Its  use  might  be  a  benefit  to  tiie  business. 

Action  by  I.  Townsend  Burden  against  the  Burden  Iron  Company 
and  others.   Judgment  for  defendants. 

Countryman  &  Du  Bois  (Robert  W.  Hardie  and  Frank  S.  Black, 
of  counsel),  for  plaintiff. 

William  J.  &  £.  G.  Roche  (Charles  Neave,  Frederick  P.  Fish,  and 
Austen  G.  Fox,  of  counsel),  for  defendants. 

BETTS,  J.  The  testimony  in  this  action  was  taken  before  Mr. 
Justice  Chase  while  he  was  a  trial  justice,  but  prior  to  his  decision 
thereof  he  was  appointed  a  member  of  the  appellate  division.  Upon 
stipulation  by  the  attc»-neys,  the  case  was  submitted  to  me  upon  the 
record  as  made  up  by  Justice  Chase.  The  time  necessarily  consumed 
in  the  examination  of  the  very  voluminous  record  and  the  authorities 
cited  by  the  respective  attorneys  has  been  such,  in  order  to  intel- 
ligently pass  upon  the  proposed  findings  submitted,  that  I  shall  give 
only  a  very  brief  (pinion,  embodying  some  of  the  reasons  for  the 
action  taken. 

In  a  prior  action  between  substantially  the  same  parties,  the  char- 
acter of  the  corporation,  the  history  of  its  formation,  its  business, 
and  much  information  concerning  the  principal  parties  to  this  action, 
were  fully  set  forth.  Reference  is  therefore  made  to  those  decisions 
of  the  courts  in  that  action,  found  in  8  App,  Div.  i6o,  40  N.  Y.  Supp. 
499,  and  159  N.  Y.  287,  54  N.  E.  17.  This  action  was  commenced 
some  time  before  the  decision  of  the  court  of  appeals  was  handed 
down  in  that  case.  In  January,  1898,  at  a  meeting  of  the  board  of 
trustees  of  the  defendant  the  Burden  Iron  Company,  a  resolution  was 
passed  by  which  it  was  decided  to  enter  into  a  contract  or  agree- 
ment with  the  defendant  James  A.  Burden,  for  a  term  of  five  years, 
for  the  license  by  the  said  company  to  make  and  use  machines  con- 
taining inventions  described  in  certain  letters  patent  claimed  to  be 
owned  by  said  defendant  James  A.  Burden,  and  referred  to  through- 
out this  action  as  the  patents  of  1887,  1894,  and  1895.  For  this 
license  the  company  was  to  pay  said  James  A.  Burden  the  sum  of 
eight  cents  for  each  keg  of  100  pounds  of  horseshoes  manufactured 
by  the  use  of  the  inventions  secured  by  said  letters  patent.  This 
agreement  was  subsequently  executed.  It  is  so  short,  and  reference 
thereto  will  be  so  frequent  in  this  opinion,  that  it  is  here  inserted  in 
full.    It  is  as  follows : 

"This  agreement  made  the  Sth  day  of  January,  1898,  between  James  A. 
Burden,  of  the  city  of  Troy,  county  of  Eensaelaer,  and  state  of  New  York, 
of  the  first  part,  and  the  Burden  Iron  Company,  of  the  same  place,  here- 
insfter  cnlled  the  'CompHny,'  of  the  second  part.  Whereas,  the  faiH  James 
A.  Bnrdni  has  procured  and  is  now  the  owner  of  the  following  letters  patent 


T  8.  See  Patents,  vol.  38,  Cent  Dig.  |  801. 
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of  the  TTntted  States,  to  wit:  Letters  patent,  dated  Koyemba  IS,  1887,  Ko. 
37S,125;  letterB  patent  dated  August  14.  18M.  No.  624,307;  letters  patent 
dated  January  1.  18B6,  No.  631,903;  said  letters  patent  being  all  (or  new  and 
nstfnl  ImproTements  In  horesboe  machines.  And  wbereas,  the  said  com- 
pany Is  desirous  of  obtaining  a  license  to  make  and  nse  machines  contatniug 
the  seTeral  luTeotlons  described  and  claimed  In  the  said  letters  patent  fur 
the  torn  of  years  hereinafter  stated:  Now,  this  agreement  wltnesseth  that. 
In  consideration  of  the  cOTenants  of  said  company  hereinaftw  contained,  the 
said  James  A.  Burden  has  licensed,  and  does  herein  license,  the  said  com- 
pany to  make  and  nse  horseshoe  machtnes  containing  the  InrentionB  described 
and  claimed  In  the  said  several  letters  patent  at  tbelr  works  In  the  city  of 
Troy,  New  York,  for  the  full  term  of  five  years  from  the  date  of  this  Instru- 
ment. And  the  said  James  A.  Burden  covenants  and  agrees  that  during  the 
existence  of  this  contract,  and  the  faithful  performance  thereof,  on  Its  part,  by 
the  said  company,  he  will  not  assign  the  said  patents,  or  either  of  them,  nor 
grant  licenses  therennder  to  any  party  other  than  the  said  company.  And 
the  said  James  A.  Bifrden  further  covenants  and  agrees  that  In  case  of  In- 
fringement by  other  parties  upon  said  letta«  patent,  or  either  of  tiiem. 
during  the  existence  of  this  contract  he  will,  at  the  request  of  the  com- 
pany, take  the  proper  1^1  steps  to  put  an  end  to  said  Infringements  In  his 
own  name  and  at  bis  own  expense.  And  In  consideration  of  the  above  license 
and  covenants,  the  said  company  hereby  agrees  to  pay  to  the  said  James 
A.  Burden,  as  a  royalty  for  the  privilege  of  making  and  using  the  said 
patented  Inventions,  the  sum  of  eight  cents  for  each  keg  of  one  hundred 
pounds  of  horseshoes  manufactured  by  the  use  of  the  Inventions  secured  by 
bU  or  either  of  the  said  lettws  patent,  after  the  execution  and  during  the  exist- 
ence of  this  agreemoit  And  the  company  further  covenants  and  agrees  that 
upon  each  first  day  of  April,  July,  October,  and  January,  during  the  exist- 
ence of  this  agreement.  It  will  render  to  the  said  James  A.  Burden  a  Just  and 
fxdl  account  of  all  the  hors^hoes  manufactured  by  the  use  of  said  patented 
inventions  by  the  company  during  the  preceding  three  months,  and  that, 
within  fifteen  days  after  the  rendering  of  such  account,  It  will  pay  to  him 
the  royalties  upon  the  same  as  provided  by  this  contract  In  witness  whereof, 
the  parties  to  these  presents  have  hereunto  set  their  hands  and  seals  the 
day  and  year  first  above  written. 

"James  A.  Burden. 
**Tbe  Burden  Iron  Oompany, 
"By  Nicholas  J.  Oable. 

"Secretary." 

James  A.  Burden  was  at  that  time,  is  now.  and  has  been  since  the 
incorporation  of  the  Burden  Iron  Company,  in  i88i,  the  president 
thereof.  He  did  not  attend  this  meeting.  The  meeting  was  attend- 
ed by  the  four  other  trustees.  I.  Townsend  Burden,  the  plaintiff,  and 
the  defendants  John  L.  Arts,  Nicholas  J.  Gable,  and  James  A.  Bur- 
den, Jr.  The  plaintiff  voted  against  this  resolution.  The  other  three 
trustees  for  it.  At  that  time  the  plaintiff  owned  998  shares  of  the 
stock  of  the  corporation;  the  defendants  James  A.  Burden  owned 
998  shares;  John  L.  Arts,  2  shares;  and  Nicholas  J.  Gable  and 
James  A.  Burden,  Jr.,  each,  i  share.  The  plaintiff,  as  a  stockholder, 
brings  this  action  to  have  that  agreement  of  January  5,  1898,  ad- 
judged to  be  fraudulent,  illegal,  null,  and  void,  and  of  no  effect,  and 
that  the  same  be  delivered  up  to  be  canceled ;  that  said  three  letters 
patent  be  adjudged  to  be  null  and  void  and  of  no  force  and  effect 
as  against  the  plaintiff  and  the  defendant  the  Burden  Iron  Company, 
and  that  the  defendant  the  Burden  Iron  Company  be  adjudged  to 
be  the  real  and  lawful  owner  of  the  letters  patent,  and  the  inventions 
secured  thereby,  and  that  the  same  be  assigned  to  the  defendant 
the  Burden  Iron  Company,  and  that  said  James  A.  Burden  be  ad- 
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judged  not  to  be  the  discoverer  of  the  said  inventions  or  devices, 
and  that  the  resolution  of  the  board  of  trustees  of  January  5,  189S, 
be  adjudged  to  be  fraudulent,  illegal,  null  and  void,  and  of  no  effect; 
and  that  the  defendants  be  enjoined  from  paying  to  the  defendant 
James  A.  Burden  any  royalties  under  said  resolution  or  agreement, 
or  for  or  on  account  of  said  letters  patent,  or  the  improvements  or 
devices  secured  thereby. 

This  action  13  based  on  fraud.  The  plaintiff  claims  that  this  resolu- 
tion authorizing  this  contract,  and  the  contract  made  thereunder,  was 
fraudulent,  as  to  him  and  as  to  the  Burden  Iron  Company,  for  the 
reasons,  among  others,  that  the  defendant  James  A.  Burden  was  not 
the  inventor  ofthe  devices  or  methods  described  in  these  letters  pat- 
ent, and  that  each  of  the  different  trustees  present  at  this  meeting 
which  passed  this  resolution  authorizing  the  execution  of  this  agree- 
ment knew  of  this  fact  as  well  as  did  James  A.  Burden  himself ;  also 
that  the  patents  were  invalid  for  the  reason  that  James  A.  Burden 
was  not  the  inventor;  that  there  was  no  patentable  novelty  secured 
by  either  one  of  them ;  that  the  real  inventor  or  inventors  were  em- 
f^o^es  of  the  defendant  company,  or  its  preceding  firm;  that  the 
devices  or  inventions  secured  thereby  had  been  in  public  use  more 
than  two  years  prior  to  the  application  for  these  several  letters  patent. 
He  also  claims  that,  in  any  event,  there  was  a  license  on  the  part  of 
the  Burden  Iron  Company  to  use  the  machines,  devices,  or  methods 
secured  by  these  patents,  so,  even  if  valid,  this  defendant,  James  A. 
Burden,  was  not  entitled  to  any  royalty  thereunder,  and  that  these 
facts  were  well  known  to  these  trustees  who  directed  this  contract 
to  be  entered  into,  and  subsequently  entered  into  the  same  on  behalf 
of  the  defendant  the  Burden  Iron  Company.  It  is  stoutly  contended 
by  the  defendants  that  this  issue  of  fraud  is  the  only  issue  in  this 
case ;  that,  having  asserted  this  fraud,  the  plaintiff  must  maintain  the 
same,  unless  he  does  so  by  showing  by  a  preponderance  of  evi- 
dence that  these  trustees  who  took  this  action  on  the  part  of  the 
company  were  aware  of  such  fraud,  and  participated  in  it.  This  court 
is  not  called  upon  to  decide  whether  these  patents  are  valid  or  other- 
wise, or  whether  James  A.  Burden  is  the  inventor  or  not,  and  the 
numerous  other  questions  growing  out  of  these  two  principal  ones. 

It  is  also  claimed  on  behalf  of  the  defendants  that  the  validity 
of  these  three  patents  cannot  thus  be  attacked  in  a  collateral  action. 
The  defendants  cite  the  case  of  Marston  v.  Swett,  66  N.  Y.  206,  23 
Am.  Rep.  43 ;  Id.,  82  N.  Y.  526,  in  support  of  this  claim.  The  rule 
in  that  case  is  held  to  be  substantially  as  follows;  That  where  the 
parties  were  the  assignees  of  a  patent  supposed  by  all  of  them  to 
hn  valid  and  in  force,  and  some  of  the  assignees  thereof  agreed  with 
the  remaining  assignees  that  the  second  parties  should  have  the  ex- 
clusive use  and  benefit  thereof,  and  such  exclusive  use  is  had,  and 
the  first  parties  refrain  from  any  use.  the  parties"  receiving  the 
benefit  of  its  supposed  validity  are  liable  for  royalties  agreed  to  be 
paid,  and  cannot  set  up  as  a  defense  the  actual  invalidity  of  the 
patent.  The  reasons  for  the  rule  are  that  the  party  has  got  what  he 
bargained  for,  that  he  cannot  be  allowed  at  the  same  time  to  affirm 
and  disaffirm  the  patent,  and  that  he  cannot  in  this  way  force  the 
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patentee  into  a  defense  of  his  right,  and  compel  him  to  try  it  in  a 
collateral  action."  Numerous  English  cases  are  there  cited  as  being 
in  harmony  with  this  view,  and  it  is  stated  that  these  cases  "steadily 
resisted  all  attempts  of  licensees  under  patents  apparently  valid  to 
raise  the  question  of  their  validity." 

While  I  concede  that  there  is  much  force  in  these  contentions  of 
the  defendants,  still  there  is  a  distinction  between  Marston  v.  Swett, 
supra,  and  this  case,  in  the  fact  that  it  would  be  impossible  for  this 
patent  to  be  void,  for  the  reason  that  James  A.  Burden  was  not 
the  inventor  thereof  under  the  circumstances  claimed  by  the  plaintiff, 
without  said  James  A.  Burden  having  full  knowledge  thereof,  so  tliat 
if  this  one,  at  least,  of  the  plaintiff's  contentions  were  true,  there 
would  be  a  trustee  of  the  defendant  company  individually  entering 
into  a  contract  with  it,  and  receiving  royalties  therefrom,  and  ^ving 
nothing  in  exchange  therefor. — in  other  words,  a  contract  without 
consideration.  So  I  have  concluded,  on  account  of  the  involved  re- 
lation of  the  parties  to  this  action  and  to  this  contract,  that  the  ends 
of  justice  would  be  best  subserved  by  fully  deciding  the  issues  pre- 
sented by  the  pleadings  and  the  record  here. 

One  of  the  pivotal  questions  is  whether  James  A.  Burden  was  the 
inventor  or  not, — whether  he,  or  some  one  or  more  of  the  em- 
ployes of  himself  or  the  Burden  Iron  Company,  invented  these  de- 
vices or  methods  covered  by  the  three  patents  in  dispute.  There  is 
quite  a  seeming  contradiction  in  the  testimony,  as  shown  by  this  rec- 
ord. This  court  has  not  had  the  advantage  of  seeing  any  of  these 
witnesses,  so  that  much  careful  study  has  been  required  to  ascertain 
where  the  truth  lies.  It  is  not  my  purpose  to  go  in  detail  into  the  evi- 
dence submitted.  Suffice  it  to  say  that  I  consider  it  clearly  shown 
from  the  entire  evidence  that  James  A.  Burden  was  the  inventor  of 
these  three  disputed  patents.  The  work  undisputably  done  by  the 
others  in  connection  with  the  machines  or  devices  erected  from  the 
specifications  of  such  letters  patent,  the  suggestions,  the  framing  and 
construction  of  mechanical  parts  of  said  devices  during  the  experi- 
mental slices,  were  such  work,  and  such  work  only,  as  would  be  ex- 
pected to  be  and  is  done  by  mechanics  skilled  in  the  arts,  in  carrying 
out  the  instructions  of  the  inventor,  in  whatever  manner  such  instruc- 
tions are  conveyed.  His  mind  conceived  the  idea.  He  saw  the  com- 
pleted machine  or  method,  and  the  skilled  mechanic  was  called  in  to 
frame  and  construct  in  wood  or  metal  the  model  or  machine.  All 
this  was  accompanied  by  the  usual  number  of  practical  errors,  failures, 
and  mistakes  that  are  attendant  upon  the  construction  of  such  com- 
plicated machinery,  and  the  adaptation  of  ideas  to  actual  operation. 
Some  of  the  men  who  assisted  were  very  skillful,  and  testified  that 
their  ideas,  rather  than  James  A.  Burden's,  conceived  the  inventions. 
But  numerous  contradictions,  changes  of  testimony,  and  a  vivid  mem- 
ory at  one  time,  and  an  unreliable  one  at  other  times,  together  with 
the  evidence  produced  by  the  defendants,  lead  me  to  the  conclusion 
that  the  patentee  was  the  inventor.  Blandy  v.  Griffith,  3  Fed.  Cas-. 
676-678  (No.  1,529);  Agawam  Co.  v.  Jordan,  7  Wall.  583,  19  L.  Ed. 
177.  The  presumption  arising  from  the  oath  of  the  applicant  that  he 
believes  himself  to  be  the  first  inventor  or  discoverer  of  the  thisyj^ 
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for  which  he  seeks  letters  patent  remains  until  the  contrary  is  proved. 
Elizabeth  v.  Pavement  Co.,  97  U.  St  126,  24  L.  Ed.  1000. 

It  has  been  contended  that,  even  if  James  A.  Burden  was  the  in- 
ventor of  the  patents,  th^  ought  of  right  to  belong  to  the  corpora- 
tion, since  he  was  president  of  the  company,  or  a  copartner  with 
plaintiff,  at  the  time  of  the  inventions.  But  he  was  serving  as  presi- 
dent without  salary,  and  was  under  no  obligation  to  perform  any 
such  services  for  the  company,  or  to  give  to  it  the  results  of  his  in- 
ventive genius.  We  shall  show  later  that  the  fact  that  he  was  a 
copartner  with  plaintiff  at  the  time  of  the  invention  gave  the  firm 
OT  the  succeeding  corporation  no  title  to  or  interest  in  the  invention 
of  James  A.  Burden.  Hence  we  have  the  inventor  of  these  three 
devices  or  methods  applying  for  and  obtaining  a  patent  upon  his 
own  inventions,  and  being  the  owner  of  such  patents. 

Henry  Burden,  the  father  of  James  A.  and  I.  Townsend  Burden, 
died  in  1871.  At  the  time  of  his  death  the  horseshoe  machines  then 
in  use,  and  called  in  this  case  the  Henry  Burden  Machine,  did  not 
turn  out  a  horseshoe  that  was  considered  by  his  sons  to  be  up  to 
the  requirements  of  the  trade,  nor  was  it  considered  to  be  such  a 
shoe  as  was  necessary  to  enable  them  to  stand  the  strong  com- 
petition then  beginning  to  be  felt  of  other  horseshoe  manufacturers, 
so  that  a  machine  was  built  called  the  "Swaging  Machine."  The 
horseshoes,  after  passing  through  the  Henry  Burden  machine,  were 
passed  through  this  swaging  machine,  and  certain  roughness  and 
irregularities  were  taken  from  them.  This  enabled  the  company 
to  keep  its  business  for  some  years,  but,  the  stress  of  competition 
again  becoming  greater,  the  improvements  secured  by  these  three 
patents  in  question  were  made  upon  the  swaging  machine,  so  that 
this  one  machine  did  the  work  formerly  done  by  the  Henry  Burden 
machine  and  the  swaging  machine.  Experiments  with-  this  "new 
machine"  (so  called  in  the  testimony),  or  the  "new  process,"  as  some 
times  referred  to,  were  continuous  until  about  the  year  1897;  that 
is  to  say,  some  parts  of  it  were  found  to  be  satisfactory  before  that 
time,  but  improvements  and  mechanical  changes  were  made  during 
portions  of  that  period,  and  also  the  necessary  additions  or  changes 
were  made,  so  it  was  about  the  year  1897  before  it  was  completed, 
and  the  large  number  of  varieties  of  horseshoes  in  1898  manufactured 
by  the  company  were  enabled  to  be  turned  out  by  it.  Some  time 
before  this  James  A.  Burden  had  told  certain  of  the  trustees  of  the 
Burden  Iron  Company  that  he  should  expect  a  royalty  from  the 
machines  perfected  from  his  patents,  when  completed ;  so  we  find  him 
in  the  fall  of  1897  demanding  from  the  defendant  Arts,  the  general 
manager  and  superintendent  of  the  defendant  the  Burden  Iron  Com- 
pany, such  roysilty.  For  the  very  comprehensive  fwwers  exercised 
by  Arts  in  this  company,  reference  may  be  had  to  the  decisions 
hereinbefore  quoted  in  the  prior  action  between  these  parties.  The 
amount  of  royalties  desired  was  not  stated  by  Mr.  Burden,  but 
Arts,  apparently  acting  in  behalf  of  the  company,  set  about  ascer- 
taining this  amount,  and  the  propriety  of  the  payment  of  any  royalty, 
in  an  apparently  bir  way.  He  consulted  the  late  Esek  Cowen,  who 
bad  beoi  tiie  attorney  for  the  company  for  many  years,  and  who 
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had  also  at  different  times  been  the  attorney  for  both  the  plaintiff  and 
the  defendant  James  A.  Burden,  concerning  the  matter.  Cowen 
went  to  Washington  and  made  investigations  concerning  the  patents. 
Arts  investigated  the  books  of  the  ccnnpany,  to  ascertain  what  sav- 
ing, if  any,  had  been  made  by  the  company  under  the  use  of  what 
he  calls  the  "new  process,"  which  was  the  m^ufacture  of  the  horse- 
shoes by  this  company  with  the  new  horseshoe  machine,  instead  of 
with  the  old  or  Henry  Burden  machine  and  the  swaging  machine; 
and  after  eliminating  whatever  he  and  his  assistant  considered  might 
be  doubtful  savings,  or  savings  which  were  so  involved  that  it  was 
not  clear  what  proportion  thereof  might  be  ascribed  to  the  new  pro- 
cess, he  concluded  that  about  ii  cents  per  keg  was  the  saving  to 
the  company  by  this  new  process,  but  he  decided,  for  greater  safety 
and  protection,  that  8  cents  per  keg  should  be  the  maximum  amount 
of  royalty  paid.  The  other  trustees,  aside  from  James  A.  Burden 
and  I.  Townsend  Burden,  agreed  with  him.  Mr.  Cowen  returned 
from  Washington,  and  reported  the  patents  all  right,  and  he  also 
advised  that  it  was  right  for  this  agreement  to  be  entered  into.  James 
A.  Burden  objected  to  the  amount  of  the  royalty,  claiming  it  was 
too  small,  but  eventually  agreed,  and  the  contract  was  entered  into. 
The  three  defendant  trustees  testified,  in  substance,  that  they  passed 
the  resolution  and  entered  into  the  contract  in  question  for  the  com- 
pany in  ^ood  faith,  that  they  made  or  had  made  an  investigation 
which  satisfied  them  that  it  was  fair  and  right  for  James  A.  Burden 
to  have  this  royalty,  and  that  the  amount  was  not  excessive,  but  fair 
and  just.  The  method  adopted  by  the  trustees  to  ascertain  what  was 
a  fair  amount  of  royalty — they  having  determined,  in  the  first  in- 
stance, that  a  royalty  should  be  paid — seems  to  have  been  a  practical 
and  fair  one.  Testimony  has  been  taken,  and  tables  introduced  in 
evidence,  showing  in  detail  the  methods  used  and  the  results  arrived 
at.  No  successful  criticism  has  been  made  by  the  plaintiff  upon 
the  method  used;  nor  has  he  shown  any  better  method  of  arriving 
at  the  amount  of  savings,  or  at  what  would  be  a  fair  royalty,  if  any 
royalty  should  be  paid,  although  he  objects  on  the  ground  that  the 
royalty  is  excessive.  Certainly  a  great  saving  has  been  shown  in  the 
expense  of  manufacturing  horseshoes  by  this  company  since  the 
adoption  of  these  new  machines  or  this  new  process.  The  defend- 
ants claim  that  this  saving  of  expense  came  from  the  adoption  of 
the  new  process  or  the  new  machines  secured  to  the  company  by  the 
use  of  these  three  patents.  The  plaintiff  denies  this,  yet  he  does 
not  dispute  that  a  saving  has  been  effected,  and  he  does  not  show 
that  it  was  reached  by  any  other  means;  so  I  must  and  do  conclude 
that  the  saving  was  accomplished  by  this  new  process,  or  by  the 
use  of  these  new  macliines  secured  by  these  patents,  and  that  the 
royalty  agreed  to  be  paid  was  fair,  and  not  excessive.  In  any  event, 
this  matter  was  something  within  the  province  of  the  board  of  trus- 
tees to  ascertain  and  act  upon.  They  were  acting  within  their  pow- 
ers. They  have  not  been  shown  to  have  exceeded  their  powers, 
nor  have  they  been  shown,  in  regard  to  this  royalty,  to  have  acted 
unjustly,  fraudulently,  or  dishonestly  either  toward  tlus  plaintiff  or 
the  defendant  the  Burden  Iron  Company;  but  the  expenses  have 
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been  shown  to  be  greatly  reduced,  and  the  income  to  have  been  in- 
creased. They  ascribe  this  to  the  adoption  of  this  new  process,  and 
the  court  agrees  with  them. 

As  to  the  objection  that  these  patents,  or  one  or  more  of  them, 
were  invalid  because  there  was  no  patentable  novelty  secured  by  them, 
the  facts  seem  to  be  substantially  as  follows:  These  new  machines 
are  built  upon  what  was  formerly  the  swaging  machine.  They  are 
now  used  to  manufacture  what  is  called  in  this  case  the  "standard 
shoe,"  and  also  a  shoe  called  the  snow,  mud,  or  easy  shoe.  The  prin- 
cipal business  of  the  company  is  in  manufacturing  the  standard  shoe. 
In  making  these  two  different  kinds  of  shoes,  different  parts  of  the 
inventions  secured  by  these  patents  are  used.  Some  of  these  parts 
had  been  in  tise  before,  but  it  is  claimed  by  the  defendants  that  the 
combinations  or  the  methods  in  each  case  were  new;  and  much  evi- 
dence has  been  given  to  sustain  this  contention,  and  it  apparently 
does  so.  In  addition  to  the  evidence  presented  here,  we  have  the 
action  of  the  patent  office,  declaring  that  this  was  a  patentable  novelty. 
The  action  of  the  patent  office  alone  presents  a  prima  facie  case  of 
the  patentable  novelty  of  these  inventions  or  processes,  that  must 
be  met  and  overcome  by  the  plaintiff  before  the  defendants  would 
be  called  upon  in  this  collateral  action  to  furnish  any  proof;  and  I 
do  not  think  that  the  plaintiff  has  satisfied  this  burden  thus  upon 
him,  even  to  disturb  the  prima  facte  case  made  by  the  patent  of  these 
inventions. 

As  to  the  claim  that  the  devices  or  inventions  secured  by  these 
letters  patent  had  been  in  public  use  or  on  sale  for  more  than  two 
years  prior  to  the  application  for  these  several  tetters  patent,  there 
has  been  no  such  sale  shown  as  is  contemplated  by  the  statute  and 
decisions  thereunder. 

Neither  has  it  been  shown  that  the  completed  devices  or  methods 
as  used  at  the  time  these  various  patents  were  applied  for  were 
in  public  use  two  years  prior  thereto,  respectively.-  The  ohly  use 
shown  was  the  use  by  the  Burden  Iron  Company.  This  was  experi- 
mental, changes  were  being  constantly  made.  The  machines  were 
also  being  adapted  to  the  manufacture  of  the  large  number  of  varieties 
of  standard  shoes  finally  made  by  the  company,  amounting  at  the 
time  of  trial  to  over  loo  varieties.  Manifestly  the  necessary  details 
of  construction  to  make  such  machinery  as  would  turn  out  all  this 
variety  of  shoes  would  take  a  long  time.  As  fast  as  the  machinery 
was  completed,  the  new  varieties  were  constructed,  and  the  testimony 
is  that  it  was  about  1S97  when  all  of  these  were  made.  Elizabeth  v. 
Pavement  Co.,  97  U.  S.  134,  24  L.  Ed.  looa 

I  do  not  think  there  is  any  actual  or  implied  license  of  the  cor- 
poration to  use  these  devices  or  methods  covered  by  the  three  patents 
in  question.  This  license  more  frequently  arises  where  the  patentee 
is  an  employe,  is  a  personal  one,  and  extends  only  to  the  machine 
or  devices  actually  in  use.  It  has  been  shown,  I  think,  that  James  A. 
Burden  was  not  in  any  sense  an  employe  of  the  corporation,  nor  was 
he  of  the  firm. 

The  principal  contention  of  the  plaintiff  in  this  regard  is  that  these 
machines,  during  experimental  stages  and  afterward*  were  con* 
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striicted,  altered,  and  changed  by  the  employes  of  the  corporation 
or  partnership  of  James  A.  Burden  and  I.  Townsend  Burden,  which 
preceded  it.  But  all  of  this  work,  or  at  least  substantially  all  of  it, 
was  charged  to  James  A.  Burden,  and  paid  by  him.  Of  course,  this 
does  not  include  the  machines  in  use  at  the  time  of  the  contract,  as 
the  company  was  to  make  them  in  any  event,  and  did  so. 

It  was  held  in  Burr  v.  De  I^a  Vergne,  102  N.  Y.  415,  419,  7  N.  E. 
366,  367,  that : 

"The  proposition  •  *  •  that  one  partner  acqulrCB  no  right  or  Interest, 
legal  or  equitable,  lo  an  Invention  made  by  his  copartner  dnrlng  the  eslstenra 
of  the  partnership,  by  reason  merely  of  the  copartnership  relation,  although 
the  Invention  relates  to  an  Improvement  In  machinery  to  facilitate  the  busi- 
ness carried  on  by  the  firm,  and  although  the  partner  making  the  inrentloD 
uses  copartnerehlp  means  In  his  experiments,  and  Is  also  bound  by  the  co- 
partnership  articles  to  devote  his  whole  time  and  attention  to  the  firm  busi- 
ness, Is  a  doctrine  siutported  by  authority  and  ccmaonant  with  reason.*' 

That  disposes  of  the  license,  so  far  as  the  work  done  during  the 
partnership  was  concerned.  James  A.  Burden  never  acquiesced  in 
the  proposition  that  the  corporation  should  use  his  invention  with- 
out the  payment  of  any  royalty.  On  the  contrary,  he  informed  Arts, 
the  general  manager  and  superintendent,  that  he  should  require  pay- 
ment of  royalties,  and  seems  to  have  demanded  such  payment  as  soon 
as  a  basis  for  the  adjustment  of  a  fair  royalty  could  be  had.  The 
company,  by  its  superintendent  and  some  of  its  trustees,  was  so  in- 
formed. A  stockholder  would,  in  any  event,  require  no  such  notice ; 
but  the  evidence  of  the  plaintiff  does  not  disclose  that  he  was  led  to 
suppose  by  any  one  that  James  A.  Burden  would  permit  the  use  of 
his  inventions  without  compensation,  so  that  all  the  material  ele- 
ments of  a  license  seem  to  be  lacking.  In  any  event,  such  license 
would  be  only  for  the  machines  in  use,  nearly  or  quite  all  of  which 
some  time  since  were  worn  out  and  replaced,  would  not  be  ex- 
clusive, and  would  have  conveyed  to  this  company  no  such  valuable 
rights  as  were  'conveyed  by  the  contract  sought  to  be  vacated.  This 
is  an  equitable  action.  So  far  as  the  equities  are  concerned,  this 
plaintiff  certainly  ought  not  to  be  heard  to  complain  that  this  agree- 
ment or  contract  was  not  entered  into  earUer.  He  was  not  injured 
but  benefited.  The  company  was  getting  the  use  of  these  devices  for 
nothing,  and  it  would  have  benefited  the  plaintiff,  as  a  stockholder, 
if  the  experimental  stage  or  structural  stage  of  these  machines  to 
construct  the  different  kind  of  shoes  had  been  longer  continued. 

It  has  been  shown,  I  think,  that  valuable  rights  belonging  to  James 
A.  Burden  were  conveyed  to  the  defendant  the  Burden  Iron  Com- 
pany. No  one  has  directly  attacked  these  patents.  No  one  has  ap- 
peared, claiming  to  own  them.  No  infringements  have  been  shown. 
The  company  got  all  it  bargained  for,  and,  judging  from  results, 
it  got  a  good  bargain.  I  do  not  think  this  contract  should  be  vacated 
or  set  aside,  or  any  of  the  other  relief  asked  for  granted.  A  judgment 
may  be  entered  accordingly. 

Judgment  accordingly. 
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BCHW'OERER  t.  LEO. 

(Supreme  Court,  Special  Term,  New  York  Coun^.  December,  1902.) 

L  Vbndor  and  Purchaser — Marketable  Title— Bdilding  Rkbtriction. 

Ad  owner  of  land  In  1886  conveyed  25  feet  thereof,  with  a  covenaat 
that  any  building  erected  thereon  Bbould  be  eet  back  at  least  16  feet 
from  the  building  line,  and  thereafter  conveyed  another  adjoining  lot 
18  feet  wide,  without  such  covenant.  In  1802  the  executori  of  the  owner 
eonreyed  the  balance  of  the  land  to  another  without  snch  covenant. 
There  was  no  general  scheme  In  the  locality  aettli^  the  buildings  back 
16  feet  from  the  lln^  nor  did  the  original  owner  of  the  lots  Impose  any 
such  restriction  on  lots  owned  by  blm  on  the  other  aide  of  the  street.  A' 
purchaser  of  the  second  lot  sold,  and  seven  feet  of  the  first  lot,  refused 
the  title  because  of  such  restriction.  Held,  that  any  easement  In  such 
second  lot,  If  It  ever  existed,  was  extingoisbed  when  the  title  to  socta 
lot  and  the  lot  first  sold  united  in  the  same  person,  and  tbe  easement 
waa  not  revived  In  conveyances  by  him. 

&  SaBEHEKT— CkmSTRl'CTION. 

Where  an  ovraer  of  land  sold  a  lot  with  a  restriction  against  building 
wlUiln  16  feet  of  the  building  line,  tbe  corenant  ran  only  to  the  seller, 
and  was  not  Intended  to  run,  and  did  not  run,  la  favor  of  any  grantee 
from  blm  of  any  other  lot  or  parceL 

Action  by  Anthony  Scbwoerer  against  John  P.  Leo  to  recover 
money  paid  on  a  contract  for  the  purchase  of  real  estate.  Judgment 

ior  defendant. 

Albert  h.  Phillips,  for  plaintiflf. 
Dulon  &  Roe,  for  defendant 

SCOTT,  J.  This  is  an  action  to  recover  the  money  paid  on  ac- 
count of  a  contract  for  the  purchase  of  real  estate,  on  the  ground 
that  the  defendant  cannot  convey  a  good  and  marketable  title.  The 

premises  covered  by  the  contract  consist  of  a  lot  on  the  northerly 
side  of  West  154th  street,  between  St.  Nicholas  and  Amsterdam  ave- 
nues, containing  25  feet  in  width.  The  incumbrance  alleged  relates 
to  the  7  feet  on  the  easterly  side  of  the  lot.  The  property  comprises 
part  of  a  plot  84  feet  in  width  conveyed  in  1881  by  Sarah  Palmer 
to  James  Montelth.  In  January,  1SS6,  Monteith  conveyed  to  Ed- 
ward E.  Williams  the  easterly  25  feet  of  the  plot  by  a  deed  which 
contained  the  usual  covenant  against  nuisances,  and  a  further  cove- 
nant that  the  premises  should  not  be  occupied  for  other  purposes  than 
as  a  private  dwelling  for  a  period  of  15  years,  and  that  any  building 
to  be  erected  upon  the  premises  should  not  be  nearer  the  building 
line  than  16  feet.  It  is  this  covenant  requiring  the  building  to  be  set 
back  which  constitutes  the  incumbrance  set  up  in  the  complaint,  since 
the  lot  contracted  to  be  conveyed  includes  7  feet  of  the  lot  described 
in  the  aforesaid  deed.  In  February,  18S6,  Monteith  conveyed  a  plot 
18  feet  in  width,  adjacent  to  the  lot  above  conveyed,  on  the  west 
thereof,  to  the  same  Edward  E.  Williams,  by  a  deed  containing  the 
usual  covenant  against  nuisances,  and  a  further  covenant  that  the 
premises  should  not  be  occupied  for  any  purpose  other  than  a  pri- 
vate dwelling  for  a  period  of  15  years,  and  that  any  building  to  be 

1 2.  See  Deeds,  vol.  16,  Cent  Dig.  8  543. 
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erected  upon  said  premises  during  that  period  should  not  be  nearer 
to  the  building  line  than  ii  feet.  The  premises  then  conveyed  com- 
prise a  part  of  the  property  contracted  to  be  sold  by  defendant  to 
plaintiff,  and,  since  15  years  have  elapsed,  the^  are  not  now  subject 
to  the  set-back  covenant.  The  41  feet  comprising  the  westerly  half 
of  the  plot  conveyed  by  Sarah  Palmer  to  James  Monteith  were  not 
sold  by  the  latter  during  his  lifetime,  but  were  conveyed  by  his 
executors  in  1892  by  a  deed  which  contained  a  covenant  aji^inst 
nuisances,  and  a  covenant  that  for  a  limited  period  the  premises 
should  be  occupied  only  for  a  private  dwelling,  but  contained  no 
covenant  respecting  the  setting  back  of  any  building  that  might  be 
erected.  Monteith  never  owned  any  other  property  on  the  north  side 
of  154th  street.  He  did  own  property  on  the  south  side  of  the  street 
between  the  same  avenues,  which  was  conveyed  by  his  executors  to 
several  grantees  by  deeds  containing  covenants  against  nuisances, 
and  against  erecting  anything  but  private  dwellings  for  a  period  of 
15  years,  but  no  set-back  covenant.  To  the  west  of  the  lot  first  con- 
veyed by  Monteith  to  Williams  stand  11  houses  and  lots  acquired  by 
John  Kelly  by  deed  dated  October  16,  1874,  and  conveyed  bv  Anna 
P.  Kelly,  devisee  of  John  Kelly,  in  1902.  These  houses,  which  have 
been  standing  for  some  20  years,  are  built  upon  a  terrace,  and  are 
actually  set  back  from  the  building  line,  but  neither  the  deed  to  Kelly 
nor  the  deed  from  Mrs.  Kelly  contains  any  restrictions  or  covenants 
as  to  the  setting  back  of  any  building  to  be  erected  upon  the  lots. 
Hence,  if  the  plaintiff's  contention  be  upheld,  the  25  feet  conveyed  by 
Monteith  to  Williams  in  January,  1886,  is  the  only  lot  upon  the 
northerly  side  of  the  street  upon  which  a  building  cannot  be  erected 
out  to  the  building  line.  It  will  be  observed  that  there  were  no 
reciprocal  easements  imposed  upon  any  other  lot  in  favor  of  the  lot 
first  conveyed  to  Williams,  nor  was  there  any  mutuality  of  covenant 
to  sustain  Williams'  covenant  to  set  back  any  building  to  be  erected. 
As  to  all  his  other  property,  Monteith  kept  himself  free  to  build  as 
he  chose.  This  lack  of  mutuality  or  reciprocal  obligation  distin- 
guishes the  present  case  from  the  authorities  upon  which  the  plaintiff 
relies.  Trustees  of  Columbia  College  v.  Lynch,  70  N.  Y.  440,  26 
Am.  Rep.  615;  Kountze  v.  Helmuth,  67  Hun,  343,  22  N.  Y.  Supp. 
204;  Lattimer  v.  Livermore,  72  N.  Y.  174;  Wetmore  v.  Bruce,  118 
N.  Y.  322,  23  N.  E.  303 ;  Raynor  v.  Lyon,  46  Hun,  227.  Nor  can 
it  be  said  that  the  restriction  contained  in  the  first  deed  to  Williams 
constituted  part  of  a  general  and  uniform  plan  of  restriction,  since 
nowhere  else  is  to  be  found  any  evidence  of  such  a  scheme.  On  the 
contrary,  Monteith's  second  deed  to  Williams  and  all  the  deeds 
by  Monteith's  executors  negative  any  presumption  that  they  or 
Monteith  intended  to  establish  a  general  scheme  of  perpetual  restric- 
tion upon  building  out  to  the  building  line.  The  case  as  presented 
by  the  proof  is  brought  squarely  within  Equitable  Life  Assurance 
Society  v,  Brennan,  148  N.  Y.  661,  43  N,  E.  173,  wherein  the  court 
said: 

"If  the  covenant  li  silent,  If.  there  la  no  mutual  agreement  or  nnderatandbig 
between  the  varloiu  owners  creating  as  easement,  if  there  la'  nothing  In  the 
surrounding  circumstances  from  which  mutual  rigbta  can  be  fairly  Inferred, 
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then  no  action  [for  an  Injunction  to  restrain  tlie  violation  of  a  covenant] 
can  be  maintained." 

I  am  clearly  of  the  opinion  that  the  covenant  in  question  ran  only 
to  James  Monteith,  and  was  not  intended  to  run.  and  in  fact  did  not 
run,  in  favor  of  any  grantee  from  him  or  his  executors  of  any  other 
lot  or  parcel  of  land ;  that  upon  the  conveyance  to  Williams  of  the  ad- 
joining lot  on  the  west  in  February,  1886,  the  easement,  if  it  ever 
existed,  in  favor  of  the  lot  secondly  conveyed,  was  extinguished  as  to 
that  lot  by  the  union  of  the  title  to  both  lots  in  the  same  owner 
(Post  V.  Weil,  115  N.  Y.  361,  32  N.  E.  X4$,  5  L.  R.  A,  422,  12  Am. 
St.  Rep.  809),  and  that  the  restriction  was  never  revived  by  Williams, 
the  only  restriction  contained  in  his  deed  to  Clara  M.  Williams  of 
the  property  now  in  dispute  being  the  covenant  against  nuisances 
contained  in  the  second  deed  from  Monteith  to  Williams ;  that  Mon- 
teith  did  not  reserve,  or  intend  to  reserve,  as  to  the  property  first 
sold  to  Williams,  an  easement  in  favor  of  the  land  which  he  re- 
tained, and,  if  he  did,  that  his  executors,  by  their  deed  to  Westervelt 
of  the  westerly  half  of  the  property  acquired  by  Monteith  from 
Palmer,  did  not  convey  to  Westervelt  any  easement,  as  against  the 
property  in  question,  that  it  be  perpetually  set  back.  I  therefore  find 
no  such  incumbrance  upon  the  property  as  is  pleaded  by  the  plain- 
tiff as  a  reason  for  rejecting  the  title,  and,  as  all  the  evidence  neces- 
sary to  establish  the  freedom  of  the  property  from  incumbrance  is  a 
matter  of  record,  I  find  the  title  to  be  not  only  good,  but  marketable. 
There  must  therefore  be  judgment  for  the  defendant,  dismissing  the 
complaint  upon  the  merits,  with  costs,  and  an  extra  allowance  of  $60. 

Judgment  for  defendant,  with  costs,  and  an  extra  allowance  of  $60. 


<30  Misc.  KfiJ.  TrOO.) 

ALLEN  T.  UNITED  CIGAR  STORES  GO. 

fiSopreme  Court,  Trial  Term,  New  York  County.  December.  1902.) 

1.  Attaciiheict— Sjtub  op  Drbt. 

A  creditor  of  a  foreign  Arm  cannot  attach  a  debt  due  from  a  foreign 
corporation  to  such  firm  In  the  state  of  New  York,  and  payment  thereof 
affords  such  foreign  col-poration  no  defense  to  a  subsequent  action  by  a 
receiver  of  the  foreign  firm  to  recover  the  same  debt. 

Action  by  Horace  G.  Allen,  receiver,  against  the  United  Cigar 
Stores  Company.   Judgment  for  plaintiff. 

H.  B.  Closson,  for  plaintiff. 
John  W.  Ingram,  for  defendant. 

BISCHOFF,  J.  The  action  is  brought  by  the  plaintiff,  as  receiver 
of  the  partnership  of  F.  Abraham  &  Son,  under  appointment  by  the 
superior  court  of  Massachusetts,  to  recover  a  debt  due  from  the 
defendant,  a  foreign  corporation,  to  the  firm.  The  defense  is  that  the 
amount  of  the  indebtedness  in  suit  had  been  paid  over  by  the  de- 
fendant to  or  for  the  benefit  of  the  Surbury  Company,  another  for- 
eign corporation,  upon  an  attachment  obtained  by  the  latter  in  its 
action  against  the  partnership  of  F.  Abraham  &  Son,  instituted  in 
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this  county.  At  the  time  of  the  issuance  of  the  attachment,  the  plain- 
tiff had  been  appointed  receiver,  but  it  is  apparent  from  the  record 
of  the  Massachusetts  court  that  the  appointment  was  not  of  such  a 
character  as  to  vest  title  to  the  property  in  the  receiver.  He  was 
appointed  to  preserve  the  assets  of  the  partnership  during  the  pen- 
dency of  the  action,  and  for  this  purpose,  in  the  absence  of  some 
provision  of  the  statute,  he  was  what  is  known  as  a  "common-law 
receiver,"  or  "custodian,"  merely.  Therefore,  if  the  attachment  were 
valid,  there  could  be  no  doubt  as  to  the  sufficiency  of  the  defense  in- 
terposed in  this  action,  since  the  present  plaintiff  could  interpose  no 
title  as  against  the  attacliing  creditor  which  might  relate  to  the  time 
of  the  levy  under  attachment ;  but  it  is  shown,  and,  indeed,  conceded, 
that  by  a  later  order  of  the  Massachusetts  court  the  plaintiff  was 
given  all  the  necessary  authority  to  maintain  the  present  action,  and, 
if  the  attachment  may  be  assailed  upon  jurisdictional  grounds,  he  is 
in  a  position  to  assert  its  invalidity. 

Within  the  rules  laid  down  in  the  case  of  Douglass  v.  Phcenix  In- 
surance Co.,  138  N.  Y.  209,  219,  33  N.  E.  938,  20  L.  R.  A.  118, 
34  Am.  St.  Rep.  448,  I  conceive  that  this  attachment  must  neces- 
sarily be  held  void  as  against  the  partnership  and  its  receiver.  The 
property  attached  was  a  debt  due  to  a  nonresident  from  a  foreign 
corporation,  and  the  attaching  creditor  of  the  nonresident  was  also 
a  foreign  corporation.  Whether  the  situs  of  the  debt  be  fixed  at 
the  place  of  residence  of  the  debtor  or  of  the  creditor  (the  residence 
of  a  foreign  corporation  being  confined  to  the  sovereignty  which  cre- 
ated it),  the  property  attached  was  never  within  the  state  of  New 
York,  and  the  court  at  no  time  obtained  jurisdiction  of  the  defend- 
ant to  the  attachment  suit,  i^ee  Wood  v.  Furtick,  17  Misc.  Rep. 
562,  40  N.  Y.  Supp.  6S7.  The  payment  by  the  present  defendant 
to  the  Surbury  Company  was  not,  therefore,  a  payment  of  the  debt 
due  from  the  former  to  the  firm  which  this  plaintiff  represents,  and 
the  fact  of  that  payment  has  no  greater  effect  than  a  mere  voluntary 
payment  by  the  debtor  to  a  third  party. 

The  defendant's  objections  to  the  documentary  evidence  offered 
by  the  plaintiff  are  sustained,  and  judgment  is  directed  for  the  plain- 
tiff for  the  amount  due,  according  to  the  'pleadings  and  stipula* 
tions.  Judgment  for  plaintiff. 


(38  m»c.  Rep.  540.) 

PEASE  y.  FRBIWALD  et  aL 
(Supreme  Court.  Appellate  Term,  JaniuuTr  1908.) 

1.  Pat,rh  Imprisonment—Complaint. 

The  complaint  In  an  action  for  false  Imprisonment  alleged  tiiat  de- 
fendant wronfirfully  caused  plalntlfT  to  be  Imprisoned  for  two  days  on  a 
false  cbarge  of  grand  larceny,  and  showed  tliat  the  public  authorities  ar^ 
rested  her  after  the  charge  made.  Held  to  state  no  cause  of  action,  as 
It  must  be  presumed  that  the  arrest  and  Imprisonment  were  legal,  and 
there  Is  no  statement  of  facts  showing  that  they  were  caused  by  unlaW' 
ful  means. 

8.  WitoNOFui,  Ahhest. 

A  coniplnliit  for  wrongful  arrest  Is  demurrable  where  It  talli  to  allGige 
detention  and  damage; 


Digiitzed  by 


Google 


Sup.  Ct.) 


FEA8E  V.  FBEIWALD. 


403 


Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Mary  Pease  against  Sarah  Freiwald  and  others.  Prom 
a  judgment  dismissing  the  complaint  (78  N.  Y.  Supp.  1130),  plaintiff 
appeals.  Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  CLARKE  and  GREEN- 
BAUM,  JJ. 

David  M.  Neuberger  and  Eugene  N.  L.  Young,  lor  appellants. 
Bert  Cohen  and  Wm.  J.  Barr,  for  respondent 

_  FREEDMAN,  P.  J.  The  complaint  sets  forth  two  causes  of  ac- 
tion, and  the  defendant  demurred  on  the  ground  that  neither  con- 
tains sufficient  facts  to  constitute  a  cause  of  action.  The  first  is- 
sought  to  be  upheld  as  one  for  a  wrongful  arrest,  and  nothing  else. 
Its  statement  is  clearly  insufficient,  for  it  alleges  neither  detention 
nor  damage.  Even  if  there  were  a  cause  of  action  known  to  the 
law  as  "wrongful  arrest,"  which  is  separate  and  distinct  from  false 
imprisonment,  and  in  which  detention  is  immaterial,  it  would  not 
lie  unless  accompanied  by  some  damage,  and  none  is  pleaded.  The 
damages  pleaded  in  paragraph  4  of  the  second  cause  of  action  do  not 
refer  to  the  first  cause  of  action. 

The  second  cause  of  action  presents  a  more  serious  question.  It 
is  for  wrongfully  and  unlawfully  causing  the  plaintiff  to  be  imprisoned 
and  detained  for  two  days  upon  a  false  and  unfounded  charge  of 
grand  larceny,  by  reason  of  which  she  sustained  dunages.  etc  The 
alleged  cause  of  action  cannot  be  upheld  as  one  for  malicious  prose- 
cution, because  of  the  absence  of  well-known  elements  necessary 
in  such  a  case.  It  therefore  remains  to  be  seen  whether  a  cause  of 
action  for  false  imprisonment  is  sufficiently  set  forth.  The  grava- 
men of  such  an  action  is  the  act  of  trespass  "committed  by  one  man 
against  the  person  of  another  by  unlawfully  arresting  and  detaining 
him  without  legal  authority."  Snead  v.  Bonnoil,  166  N.  Y.  325,  59 
N.  B.  899.  If  the  arrest  or  imprisonment  is  caused  or  procured  up- 
on a  charge  made  to  some  public  authority,  no  action  for  false  im- 
prisonment will  He  against  the  person  who  made  the  charge,  upon 
the  mere  ground  that  the  charge  was  false.  This  was  fully  discussed 
in  Cousins  v.  Swords,  14  App.  Div.  338,  43  N.  Y.  Supp.  907.  In 
that  case  the  complaint  alleged  arrest  and  imprisonment  after  mali- 
cious and  false  complaint  made,  charging  a  misdemeanor,  and  dis- 
charge by  the  magistrate  after  examination.  In  the  course  of  the 
opinion  it  was  said: 

**It  was  not  trespass  on  the  part  of  the  defendant  to  make  a  complaint 
against  the  plaintiff,  nor  was  It  auy  trespass  against  lilm  to  cause  his  arrest, 
unless  that  arrest  was  for  some  reason  Illegal.  There  was  no  allegation  of 
this  kind.  All  that  was  said  on  tbe  subject  In  the  complaint  Is  that  tlie 
plaintiff  was  arrested,  and  that  the  arrest  was  caused  by  the  defendnnt, 
and  that  upon  the  trial  there  was  no  sufficient  cause  to  believe  blm  guilty, 
and  he  was  discharged.  But  every  word  of  this  may  be  true,  and  yet  it 
may  be  equaUy  true  that  this  arrest  brought  about  by  the  complaint  of 
the  defendant,  was  made  upon  a  warrant  which  was  duly  Issued.  If  It  was 
M  made,  there  was  no  false  Imprisonment,  and  there  Is  no  presumption  that 
it  was  not  so  made.  The  plaintiff  Is  bound  to  allege  In  his  complaint  the 
facts  from  whlcb.lt  will  appear  that  his  arrest  was  illegal.  In  this  case  not 
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only  does  be  not  allege  those  facts,  but  he  does  not  even  aver,  as  a  prop- 
■osltloD  of  law,  that  bis  arrest  was  not  p^ecdy  legal." 

The  foregoing  quotation  is,  in  the  main,  apf^icable  to  the  case 
under  review;  the  only  distinction  being  that  here  it  is  averred 
that  the  defendant  wrongfully  and  unlawfully  caused  the  plaintiff  to  be 
imprisoned  and  detained.  But  this  averment,  taken  in  connection 
with  the  other  allegations  of  the  complaint,  from  which  it  appears 
that  the  arrest  and  imprisonment  was  not  by  the  defendant,  but  by 
the  public  authorities  after  charge  made,  is  an  averment  of  a  mere 
legal  conclusion.  The  presumption  in  such  a  case  is  that  the  arrest 
and  imprisonment  were  procured  by  lawful  means,  whether  with  or 
-without  a  warrant;  the  allegation  being  that  the  crime  charged 
■was  a  felony.  That  being  so,  the  complaint  is  fatally  defective  for 
•not  setting  forth  facts  to  show  that  the  imprisonment  and  detention 
were  caused  by  illegal  means.  In  Lange  v.  Benedict,  73  N.  Y.  12, 
29  Am.  Rep.  80,  the  alleged  false  imprisonment  was  charged  to  have 
been  the  personal  act  of  the  defendant ;  and  yet  it  was  held  that  the 
general  averment  in  the  complaint  that  the  defendant  wrongfully  and 
willfully,  and  without  jurisdiction,  falsely  imprisoned  the  plaintiff, 
did  not  entitle  the  plaintiff  to  judgment,  under  the  rule  that  the  de- 
murrer admits  the  allegations  in  the  pleading  demurred  to,  because 
the  -complaint  did  not  rest  satisfied  with  that  general  allegation, 
but  proceeded  to  set  forth  special  circumstances  under  which  the  gen- 
eral allegation  had  to  be  treated  as  no  broader  or  more  effectual 
than  the  special  circumstances,  and  because  such  special  circum- 
stances showed  that,  after  all,  the  plaintiff  had  no  cause  of  action. 

Neither  cause  of  action  set  forth  in  the  complaint  containing  suffi- 
cient facts  to  constitute  a  cause  of  action,  the  judgment  appealed 
from  should  be  affirmed,  with  costs  to  the  respondent,  but  with  leave 
to  the  plaintiff  to  amend  her  complaint  within  six  days  upon  pay- 
ment of  the  costs  of  this  appeal,  the  costs  of  the  appeal  to  the  gen- 
eral term,  and  of  the  demurrers.   All  concur. 

Judgment  affirmed,  with  costs  to  respondent,  with  leave  to  plain- 
tiff to  amend  her  complaint  within  six  days  upon  payment  of  costs 
of  this  appeal,  the  costs  of  appeal  to  general  term,  and  of  demurrers. 


ISU  Mlsv.  Uep.  tf48.) 

SANFOBD  T.  RH0AD9  et  aL 
<Snpreme  Court,  Special  Term,  Kings  County.  January,  190ft.) 

1.  PLKADIHa— nBFRNSBa— ADHISSION. 

Admissions  in  defenses  in  an  answer  will  be  atrldren  out  as  imle- 
▼ant 

Action  by  Robert  Sanford  against  Benjamin  T.  Rhoads,  Jr.,  and 
others.  Motion  to  strike  out  portions  of  the  answer.  Granted. 

Edward  S.  Clinch,  for  plaintiff. 
Samuel  B.  Thomas,  for  defendants. 

GAYNOR,  J.   The  first  paragraph  or  subdivision  of  the  answer 

consists  of  admissions,  as  though  admissions  were  a  necessary  part 
of  or  ought  to  be  in  an  answer;  and  the  second  paragraph,  of  denials. 
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Then  come  five  defences,  each  being  introduced  by  an  allegation 
that  the  defendants  "re-allege  all  the  allegations  contained  in  the  first 
and  second  paragraphs  of  this  answer,  to  be  of  and  to  have  the 
same  force  and  effect  as  though  the  same  were  herein  again  set  forth 
in  full  and  at  large." 

The  motion  to  strike  this  matter  out  of  each  defence  as  irrele- 
vant and  redundant  under  section  545  of  the  Code  of  Civil  Pro- 
cedure must  be  granted.  It  is  useless  to  again  point  out  the  reason 
why  denials  cannot  be  part  of  a  "defence.  A  "defence"  can  only 
consist  of  matter  which  cannot  be  proved  under  a  denial,  and  which, 
taking  every  allegation  of  the  complaint  to  be  true,  nevertheless  de- 
feats the  action.  Any  other  matter  in  it  is  irrelevant  there.  A 
"defence"  is  "confession  and  avoidance,"  i.  e.,  it  is  on  the  basis  that 
confessing  the  complaint  to  be  true,  the  matter  pleaded  as  a  defence 
nevertheless  avoids  or  defeats  it.  The  phrase  has  recently  been  turned 
about  and  put  in  disjunctive  form,  being  changed  to  read  "avoidance 
or  confession"  (Staten  Island  M.  R.  Co.  v.  HinchlifTe,  170  N.  Y. 
4B1,  63  N.  E.  545),  but  I  suppose  nevertheless  that  it  has  lost  neither 
its  form  nor  its  life  in  our  educated  profession. 

Motion  granted,  with  $10  costs. 


{im  Misc.  Rep.  552.) 

Mcdonald  r.  oxtt  trust,  safe  dbposit  a  burktt  go.  op 

FHILADELFHLA.. 
(Snprane  Oonrt,  Appellate  Term.  January,  1903.) 

1.  ACTIOR  AOATKST  ShBHIVP— WrOKOFUL  LbTT— EtIDBNCE. 

An  owner  of  horses  executed  an  Instrument  to  plaintiff,  which  was 
either  a  mortgage  or  a  bill  of  sale  of  the  horses,  bnt  which  was  not  filed 
as  required  by  Laws  1897,  c.  418,  8  90.  The  sheriff  levied  upon  them, 
and  plaintiff  sued  for  wrongful  levy.  Held,  that  the  evidence  offered  by 
plaintiff  that  the  owner  of  the  horses  had  transferred  them  to  biM  In 
payment  ot  the  loan  was  admissible, 
fll  Chattbl  Hortoaob— Thanbfbk  to  Mortgaobb. 

Where  a  chattel  mortgage  was  not  'filed  as  required  by  Laws  1807.  e. 
418,  {  90,  and  was  therefore  void  as  against  the  creditors  of  the  mopt- 
gagor,  sacb  mortgagor  could,  before  levy  of  a  Judgment,  transfer  tbe 
Iffop^ty  hidependently  of  tbe  instrument,  so  as  to  vest  in  the  transferee 
a  title  snperlo-  to  the  rights  of  the  judgment  creditor. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Patrick  J.  McDonald  against  the  City  Trust,  Safe  Deposit 
&  Surety  Company  of  Philadelphia.  From  an  order  of  the  general 
term  affirming  the  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals. Reversed. 

See  66  N.  Y.  Supp.  475. 

Argued  before  FREEDMAN,  P.  J.,  and  CLARKE  and  GREEN- 
BAUM,  JJ. 

David  M.  Neuberger,  for  appellant. 

Dayton  &  Swift  (Joseph  Rosenszweig,  of  counsel),  for  respondent, 
f  2.  See  Obattel  Mortgages,  vol.  9.  Gent  Dig.  »  427,  434,  439.  440.  446,  447. 
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CLARKE,  J.  The  action  is  against  a  surety,  substituted  as  de- 
fendant in  place  of  a  slieriff,  to  recover  possession  or  the  value  of 
certain  horses  alleged  to  belong  to  the  plaintiff,  and  taken  by  the 
sheriff  upon  execution  against  one  Camman,  from  whom  plaintiff 
claims  to  have  derived  title.  The  answer  admits  taking  by  the 
sheriff,  but  denies  that  the  acts  of  the  sheriff  were  unlawful.  The 
plaintiff  proved  Camman's  ownership  on  August  14,  1894,  the  sub- 
sequent loan  by  plaintiff  of  $200  to  Camman,  and  his  execution  and 
delivery  to  plaintiff  of  an  alleged  mortgage  or  bill  of  sale  covering 
the  property  in  question  as  security  for  the  loan ;  also  the  making 
of  note  for  $200  by  Camman,  and  his  delivery  of  the  same  to  plain- 
tiff, and  that  the  $200  was  never  paid.  The  mortgage  or  bill  of  sale 
was  not  recorded,  and  Camman  retained  possession  of  the  horses 
for  some  time  after  the  making  of  the  loan  and  the  alleged  mortgage. 

The  defen,dant  relies  upon  chapter  279  of  the  I«aws  of  1833,  re- 
enacted  in  chapter  418  of  the  Laws  of  1897,  §  90,  which  provides : 

"Every  mortgage  or  coDveyance  intended  to  operate  as  a  mortgage  of  goods 
and  chattels,  «  *  •  wbicb  Is  not  accompanied  by  an  Immediate  delivery, 
and  followed  by  an  actual  and  continued  cluinge  of  possession  of  the  things 
mortgaged,  is  alxiolutely  void  as  against  the  creditors  of  the  mortgagor,  end 
as  against  subsequent  purchasers  and  mortgagees  In  good  faltta,  unless  the 
mortgage  or  a  true  copy  thereof.  Is  filed  as  directed  in  this  article." 

It  is  contended  that  the  mortgage,  not  having  been  filed  as  pro- 
vided by  law,  is  absolutely  void  as  against  creditors  of  Camman,  the 
mortgagor,  irrespective  of  whether  said  creditors  had  or  had  not 
actual  notice;  that  the  expression  "in  good  faith"  applies  only  to 
subsequent  purchasers  and  mortgagees,  and  not  to  creditors.  Farm- 
ers' Loan  &  Trust  Co.  v.  Hendrickson,  25  Barb.  484,  and  Stevens  v. 
Buffalo  &  N.  Y.  C.  R.  R.  Co.,  31  Barb.  590.  cited  with  aporoval 
in  Karst  v.  Gane,  136  N.  Y.  316,  32  N.  E-  1073,  support  such  con- 
tention, and  the  general  term  has  affirmed  a  dismissal  of  the  complaint 
upon  this  ground. 

There  is,  however,  another  point  on  which  we  are  of  the  opinion 
that  the  plaintiff  is  entitled  to  a  new  trial.  The  plaintiff  offered  to 
prove  a  transfer  to  the  plaintiff  of  the  property  in  question  hv  Cam- 
man,  in  payment  and  extinguishment  of  his  debt  to  the  plaintiff,  prior 
to  the  existence  of  any  lien  against  Camman  in  favor  of  the  judgment 
creditor  upon  whose  execution  the  sheriff  took  possession  of  the  prop- 
erty. The  plaintiff  was  not  permitted  to  prove  such  transfer,  and  Hub" 
excepted.  This  refusal  was  prejudicial  error.  In  Bowdish  v.  Page. 
153  N.  Y.  104,  47  N.  E.  44,  there  was  a  transfer  of  property  covered 
by  an  invalid  mortgage  in  payment  of  the  debt,  and  a  subsequent  ex- 
ecution upon  a  judgment  theretofore  entered.  Judge  Gray,  deliver- 
ing the  opinion  of  the  court,  said: 

"In  that  situation,  plaintiff's  right  to  the  goods  was  superior  to  tlie  bank's; 
for  it  rested,  not  upon  -the  void  chattel  mortgage,  but  upon  an  Independent 

trfiDpfer  of  possession  by  the  mortgagor." 

In  Stephens  v.  Perrin^,  143  N.  Y.  476,  39  N.  E.  11,  the  court  dis- 
tinguishes between  the  c  se  before  them,  where  it  was  held  that  title 
to  property  covered  by  a  %  oid  mortgage  could  not  be  obtained  by  the 
murlgagcc  by  proceedings  taken  under  the  mortgage,  and  whii. . 
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assert  the  validity  of  the  instrument,  and  the  case  of  a  bona  fide  trans- 
fer of  the  property  in  payment  of  the  debt.  Judge  Peckham  says  at 
page  481,  143  N.  Y.,  and  at  page  12,  39  N.  E. : 

"If,  before  any  lien  bad  been  acquired  by  the  credltorH,  the  mortgagors  had 
■delivered  the  property  to  the  mortf^ngce  In  payment  of  her  debt,  she  could 
have  then  held  It,  because  It  would  hiive  been,  In  such  a  case,  a  transfer  of 
property  by  them  Id  payment  of  their  debt;  and  although  It  Mould  havo  been. 
In  fact,  preferring  such  debt,  yet  It  would  have  been  a  preference  which  the 
mortgagors  then  had  the  right  to  make." 

In  Tremaine  v.  Mortimer,  128  N.  Y.  i,  8,  27  N.  E.  1060,  1062,  Judge 
Earl  says: 

"While  the  mortgage  Is  void  as  to  creditors,  they  cannot  touch  the  property 
until  they  come  with  an  execution.  Ae  between  the  mortgiigor  and  the  cred- 
itors. If  the  latter  can  claim  that  the  mortgage  had  no  existence,  so,  also,  can 
the  former  make  the  same  claim.  They  cannot  at  the  anme  time  assert  Its 
Invalidity  and  validity.  They  cannot  seize  the  property  as  belonging  to  the 
mortgagor,  and  at  the  same  time  deny  that  he  has  any  title  to  the  property. 
They  must  constantly  stand  upon  the  position  that  the  mortgage  Is  a  nullity. 
As  l>etween  them  and  the  mortgagor,  both  parties  have  the  right  to  act  as  if 
the  mortgage  had  never  existed;  and,  before  the  creditors  obtain  a  Hen  on  the 
property  by  virtue  of  their  executions,  tlie  mortgagor  may  deal  with  the  same 
in  any  honest  way.  He  may  sell  it  and  convey  an  absolute  title,  subject  to 
any  rights  the  mortgagee  has.  or  he  can  deliver  the  property  to  the  mortgagee 
In  iwyment  of  the  debt  secured  by  the  mortgage,  or  the  mortgagee  can  release 
the  debt,  with  or  without  payment,  and  thus  Invest  him  with  an  absolute 
title,  and  the  creditors  will  have  no  legal  ground  of  complaint" 

Judge  Gray,  in  Bowdish  v.  Page,  supra,  after  referring  to  Stephens 
V.  Perrine,  says : 

"That  case  and  Karst  v.  Gane,  130  N.  T.  318,  32  N.  B.  1078,  Tremaine  v. 
Mortimer,  128  N.  Y.  1,  27  N.  K.  1060,  and  Mandevllle  v.  Avery,  124  N.  Y.  376, 
36  N.  E.  21  Am.  St  Kep,  678,  held  this  doctrine,— that  while  the  mort- 
gagee cannot  enforce  a  void  chattel  mortgage  against  the  creditors  of  the 
mortgagor,  yet.  if  the  mortgagor  treats  It  as  void,  and,  before  the  creditors 
«btaln  a  lien,  transfers  the  propnrty  to  the  mortgagee  in  payment  of  a  debt, 
that  the  tnuwaetion  will  bold." 

Wheeler  v,  Lawson,  103  N.  Y.  40,  8  N.  E.  360;  Kitchen  v.  Lowery, 
127  N.  Y.  S3.  27  N.  E.  357- 

The  plaintiff  was  entitled  to  prove  a  transfer  in  payment  of  the 
debt  prior  to  the  existence  of  the  Hen  under  which  the  property 
was  taken,  whether  the  instrument  purporting  to  be  a  mortgage 
was  one  or  not,  ;ind  irrespective  of  any  question  of  notice  as  to 
the  existence  of  such  mortgage.  If  the  title  of  the  plaintiff  was  su- 
perior to  the'Claim  of  the  judgment  creditor,  because  of  a  prior  bona 
fide  transfer  of  the  property  for  value,  the  plaintiff  was  clearly  enti- 
tled to  establish  that  fact.  The  proof  offered  is  consistent  with  his 
complaint,  namely,  that,  at  the  time  of  the  sheriff's  alleged  wrongful 
taking,  plaintiff  was  the  owner  and  entitled  to  possession  of  the  prop- 
erty in  question.  He  should  have  been  permitted  to  prove  his  source 
of  title  independent  of  the  mortgage.  Judgment  reversed,  with  costs 
to  appellant  to  abide  the  event,  and  a  new  trial  ordered. 

Judgment  reversed,  with  costs  to  appellant  to  abide  event,  and 
new  trial  ordered.   All  concur. 
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PEOPLE  «  rel.  MURPHY  T.  CRANE,  City  Magistrate,  et  aL 
(Supreme  Court,  Appellate  DlTlslon,  Pint  Department   February  13,  190S.) 
L  CaiHiNAL         ExAMixATiox— Labcbict— ^uririciBNOT  OF  Btidbscs— OOK- 

MITMBNT. 

Pen.  Code,  S  5^.  makes  an  officer  of  an  asaoclatlou  who  approprlatea 
tbe  property  of  the  nssociation  in  his  possession  guilty  of  larceny.  Upon 
an  examination  of  defendant,  charged  with  larceny,  before  a  magistrate.  It 
was  shown  that  he  was  the  treasurer  of  a  TOluntary  association;  that  he 
had  received  from  its  financial  secretary  a  check  for  a  certain  sum,  and  a 
certain  sum  in  bills,  for  which  he  gave  a  receipt;  that  he  deposited  tfie 
same  In  a  bank  in  his  own  name,  aa  treasurer  of  the  association;  that 
he  subsequently  withdrew  tbe  same  from  the  bonk,  and  failed  to  accoimt 
for  it  on  demand  of  the  association's  ofllcers.  Beld  sufficient  evidence. 
in  the  absence  of  any  explanation  by  defendant,  to  warrant  the  vuigis- 
trate  in  holding  him  to  answer  the  charge;  Code  Or.  Proc.  f  206,  provid- 
ing that  if  It  appears  from  the  examination  that  a  crime  has  been  com- 
mitted, and  that  there  Is  sufllclent  cause  to  believe  defendant  guilty 
thereof,  the  magistrate  must  hold  him  to  answer  tbe  same. 

Hatch  and  Patterson,  JJ.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Application  fay  the  people  for  writs  of  habeas  corpus  and  certiorari, 
on  the  relation  of  Lawrence  Murphy,  against  Leroy  B.  Crane,  as  city 
magistrate,  and  another.  From  a  final  order  dismissing  the  writs, 
the  relator  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, INGRAHAM,  and  LAUGHUN,  JJ. 

John  F.  Mclntyre,  for  appellant. 
Henry  G.  Gray,  for  respondents. 

INGRAHAM,  J.  By  this  proceeding  it  was  sought  to  review 
the  action  of  a  city  magistrate  in  committing  the  relator  to  the 
city  prison  to  answer  to  a  charge  of  larceny.  It  appeared  by  the 
return,  to  which  there  was  no  traverse,  that  the  rdator  was  ar- 
rested and  brought  before  the  respondent  Crane,  one  of  the  city 
magistrates,  charged  with  grand  larceny;  that  the  city  magistrate 
proceeded  to  examine  the  complainant  and  the  witnesses,  and,  upon 
such  examination,  determined  that  there  was  probable  cause  to  be- 
lieve the  relator  guilty  of  the  charge,  and  fixed  the  bail  at  the  sum 
of  $io,ooo,  which  the  relator  failed  to  furnish,  whereupon  he  was 
committed  to  the  city  prison. 

The  proceedings  upon  an  examination  before  a  magistrate  are  reg- 
ulated by  chapter  7,  tit.  3,  pt.  4,  of  the  Code  of  Criminal  Procedure. 
Section  207  provides  that: 

"After  hearing  the  proofs  and  the  statement  of  the  defendant.  If  he  bave 
made  one,  It  it  appear,  either  that  a  crime  has  not  been  committed,  or 
Ibat  there  Is  no  sufltclent  cause  to  believe  the  defendant  guilty  tbereof,  the 
magistrate  must  order  the  defendant  to  be  diacharged.** 

And  section  208  provides: 

"If,  however,  it  appear  from  the  examination  that  a  crime  has  been  com- 
mitted, and  that  there  is  BiitHclent  cause  to  believe  the  defeuiliint  gull".T 
thereof,  the  magistrate  must,  In  like  manuen,"  hold  the  prisoner  to  auswur 
tbe  same. 
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The  only  inquiry  upon  this  appeal  ts  whether  it  appeared  upon  the 
examination  before  the  magistrate  that  a  crime  had  been  committed, 
and  that  there  was  sufficient  cause  to  believe  the  defendant  guilty 
thereof.  The  relator  was  charged  with  grand  larceny.  Section  3^ 
of  the  Penal  Code  provides  that: 

"A  person  who,  wltli  Intent  to  deprive  or  de&aud  the  true  owner  of  his 
property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the 
use  of  the  taker,  or  of  any  other  person,  •  •  «  having  in  his  posses- 
sion, custody  or  control,  as  a  bailee,  servant,  attorney,  agent,  clerk,  tms- 
tee,  or  officer  of  any  person,  association  or  corporation  *  •  *  any  money, 
property,  evidence  of  debt  or  contract,  article  of  value  of  any  nature,  or 
thing  in  action  or  possession,  appropriates  the  same  to  his  own  use.  or  that 
of  any  other  person  other  than  the  true  owner  or  person  entitled  to  the  twnefit 
thereof,  steals  such  proper^  and  Is  guilty  of  larceny." 

Upon  the  examination  before  the  magistrate,  it  appeared  that  the 
relator  was  the  treasurer  of  a  voluntary  association  called  the  "Stone 
Cutters'  Association";  that  as  such,  on  the  19th  day  of  March,  1902, 
he  received  from  the  financial  secretary  of  the  association  a  check 
for  $10,000,  and  $100  in  bills,  for  which  he  gave  a  receipt;  that  at 
the  time  the  relator  received  this  check  he  was  told  by  the  president 
to  meet  the  executive  board  of  the  association  at  Broadway  and 
Liberty  street  on  Saturday  morning  at  10  o'clock,  and  turn  that  check 
over  to  the  executive  board,  to  be  deposited  with  a  surety  company ; 
that  the  relator  was  not  present  at  the  time  and  place  stated,  and 
has  never  returned  or  accounted  therefor  to  the  executive  commit- 
tee. It  further  appeared  from  the  testimony  of  an  officer  of  the 
Twelfth  Ward  Bank  that  on  March  20th,  the  day  after  the  rehitor 
received  this  money  of  the  association,  he  deposited  in  said  bank, 
in  his  own  name,  as  treasurer  of  the  association,  the  sum  of  $10,100. 
and  that  subsequently  in  the  month  of  March  he  withdrew  that 
money  from  the  bank ;  that  subsequently,  in  August,  one  of  the  trus- 
tees of  the  association  called  upon  the  relator  to  turn  over  this  money 
and  account  to  the  trustees,  but  that  he  failed  to  comply  with  that 
request.  The  record  shows  that  a  copy  of  the  by-laws  and  consti- 
tution of  this  voluntary  association  was  offered  in  evidence,  but  no 
copy  of  them  was  annexed  to  the  return,  and  it  does  not  appear 
from  the  record  what  were  the  duties  of  the  treasurer  in  regard  to 
the  money  of  the  association.  We  have,  however,  the  fact  that  the 
relator  received  this  money  as  treasurer  of  the  association,  deposited 
it  in  a  bank  as  such  treasurer,  and  subsequently  drew  it  out  of  the 
bank,  without  any  explanation  as  to  what  disposition  he  had  made 
of  it,  and  refused  to  account  for  the  money  to  the  officers  of  the 
association.  I  think  that,  in  the  absence  of  any  explanation  by  the 
relator,  there  was  sufficient  evidence  to  show  that  a  crime  had  been 
committed,  and  that  there  was  probable  cause  to  believe  that  the 
relator  was  guilty  of  the  crime,  under  section  528  of  the  Penal  Code. 
The  money  was  the  money  of  the  voluntary  association,  not  that  of 
any  individual  member  of  it.  It  was  received  by  the  relator  as  treas- 
urer of  the  association,  and  he  was  bound  to  keep  it  as  such,  to  be 
applied  as  required  by  the  by-laws  and  constitution  of  the  associa- 
tion. Any  appropriation  of  that  property  by  the  treasurer  in  vio- 
lation of  this  duty  would  be  larceny,  within  the  section  r^erred  to. 
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Associations  of  this  character  are  recognized  by  the  law  as  being 
distinct  from  copartnerships.  There  could  be  no  question  but  that 
the  legislature  would  have  the  power  to  make  the  appropriation  of 
the  copartnership  property  by  one  member  of  the  copartnership  a 
crime;  and  by  section  528  of  the  Penal  Code  the  legislature  has 
made  it  a  crime  for  an  officer  of  an  association,  having  in  his  posses- 
sion, custody,  or  control  any  money,  property,  or  article  of  value  of 
any  nature,  of  the  association,  to  appropriate  the  same  to  his  own 
use,  or  that  of  any  other  person,  other  than  the  true  owner,  or  per- 
son entitled  to  the  benefit  thereof;  and  there  was  evidence  which, 
unexplained,  justified  the  magistrate  in  holding  that  the  relator  had 
appropriated  money  of  the  association  to  his  own  use,  and  failed 
to  account  for  it  to  the  association.  I  think,  therefore,  that  the  mag- 
istrate was  justified  in  holding  the  relator,  and  that  the  court  below 
properly  dismissed  the  writs. 

It  follows  that  the  order  appealed  from  should  be  affirmed, 

VAN  BRUNT,  P.  J.,  concurs.    LAUGHLIN,  J.,  concurs  in  result. 

HATCH,  J.  I  dissent  on  the  ground  that  there  was  no  evidence 
to  show  that  a  crime  had  been  committed,  and  therefore  there  was 

no  basis  upon  which  to  found  probable  cause,  which  alone  would  au- 
thorize the  magistrate  to  commit  the  relator  to  answer. 

PATTERSON,  J.,  concurs. 


In  re  I^AW. 

(Sapreme  Conrt,  Appellate  Division,  First  Department.   Febmary  13,  1903.) 

1.  WiLTfl— PhOOF — SOUROOATB'S  CntIRT— JORIfiniCTHiH. 

Under  Code  Civ.  Proc.  S  2020,  providing  that,  wh^e  a  written  will  i« 
proved  as  prescribed  In  sucb  seotlon.  it  must  be  filed  and  remain  Id  tbe 
surrofiate's  office,  etc.,  the  sarroKnte  has  no  power  to  admit  to  probate  the 
will  of  a  resldmt  decedent  which  had  been  probated  In  another  state,  and 
therefore  cannot  be  produced  and  filed  In  the  sorrogate's  offlce,  but  meta 
will  must  be  established  by  an  action  as  authorized  by  section  1861. 

Appeal  from  surrograte's  court.  New  York  county. 

Application  by  William  W.  Law  for  the  probate  of  the  will  of  John 
S.  I^w,  deceased.  From  a  surrogate's  decree  dismissing  the  proceed- 
ing, petitioner  appeals.  Affirmed. 

See  67  N.  Y.  Supp.  857. 

.Tohu  S.  Ijiw  died  on  the  25th  dny  of  August,  IfiftS.  nt  Greenwich,  in  the 
Rtate  of  Connecticut,  leaving  a  last  will  and  testament,  which  related  to  Ixitb 
real  and  personal  property.  After  the  decease  of  the  testator,  his  widow  pre- 
fiented  a  petition  for  the  probate  of  his  will  to  tbe  probate  court  In  the  state 
of  Connecticut,  where  the  will  was  admitted  to  protKate  as  the  will  of  a  domi- 
ciled resident  of  that  state.  On  .Taiiu:iry  23.  1000,  a  gmndson  of  the  testator, 
wlio  wjis  not  a  party  to  the  Connecticut  procerdint:,  brought  a  proceeding  in 
the  BiirniEatc's  conrt  of  New  York  county  to  have  the  last  will  and  teatanient 
of  sakl  Jnlm  S.  l^aw,  dcccnsod.  nrlinitted  to  probate;  alleging  In  his  petition, 
among  otlier  usual  Jurisdictional  facts,  that  the  deccaKcd  was  a  domiciled 
refcideut  of  the  state  and  county  of  New  York.    The  contestants,  In  their 
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answer  thereto,  admitted  the  valldtty  of  tbe  will,  but  denied  that  tbe  deceased 
-was  a  realdent  ot  the  state  of  New  York  at  the  time  of  his  death,  and  set  np 
the  fact  of  the  protuitlDg  of  the  wni  In  tfie  state  of  Connecticut  as  a  bar  to 
further  proceedings  In  the  state  of  New  Tork.  The  surrogate's  court  dis- 
missed the  proceeding  on  tbe  ground  that  the  Conuecticut  proceeding  was  res 
adjudlcata,  and  a  bar  to  any  proceedings  in  the  New  York  surrogate's  court, 
and  a  decree  was  thereupon  entered  accordingly.  From  such  decree  the  pro- 
ponent appealed  to  the  appellate  division,  which  latter  court  reversed  tlie  de- 
cree, and  remanded  the  proceeding  to  the  surrognte  for  a  further  hearing. 
56  App.  DlT.  454.  67  N.  Y.  Supp.  867.  In  the  new  hearing  before  tbe  surro- 
gate, be  rendered  a  decision  wherein  he  found  that  the  teatatw,  John  8.  Law. 
died  at  Greenwich,  in  the  state  of  Connecticut,  but  that  at  the  time  of  bis 
death  be  was  a  resident  of  the  county  and  state  of  New  York;  that  be  left  a 
last  wUI  and  testament,  which  Is  now  In  custody  of  the  probate  court  of 
Greenwich,  Conn.,  and  which  was  not  produced  before  the  surrogate's  court 
of  New  York  county.  As  matter  of  law.  the  surrogate  found,  among  other 
things,  that  the  said  surrogate's  court  of  New  York  county  has  jurisdiction 
of  the  estate  of  said  deceased;  that  the  said  last  will  and  testament  cannot 
be  pi-ohated  in  this  proceeding,  as  the  original  Instrument  was  not  produced 
before  tbe  court  upon  the  hearing;  and  therefore  tbe  proceedings  were  dis- 
missed. From  the  decree  thereupon  entered,  this  appeal  la  taken. 

Argued  before  VAN  BRUNT.  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Wm.  H.  Cochran,  for  appellant. 

J.  J.  Karbry  O'Kennedy,  for  respondent 

HATCH,  J.  It  is  not  essential  to  a  disposition  of  this  case  that  we 
follow  the  argument  of  the  learned  counsel  for  the  appellant  in  his 
discussion  of  the  probate  jurisdiction  conferred  upon  the  surrogate  by 
the  several  provisions  of  the  Code  of  Civil  Procedure,  or  of  the  au- 
thorities bearing  thereon,  both  before  and  since  their  enactment.  No 
useful  purpose  would  be  served  by  so  doing.  The  question  as  to 
whether  the  will  of  an  inhabitant  of  this  state,  made  and  executed  here- 
in, can  be  admitted  to  probate  by  the  surrogate  without  the  production 
of  the  will  itself,  is  settled  by  decisive  authority.  In  Matter  of 
Cameron,  47  App.  Div.  120,  62  N.  Y.  Supp.  187,  it  was  said,  "The 
implication  of  the  first  subdivision  of  section  1S61  and  of  section  2620 
of  the  Code  of  Civil  Procedure  is  that  the  surrogate  cannot  admit  such 
a  will  to  probate."  This  decision  was  aflfirmed  in  the  court  of  appeals 
upon  the  opinion  below.  166  N.  Y.  610,  59  N.  E.  1 120.  The  fact  that 
in  the  Cameron  Case,  supra,  the  surrogate  found  that  he  was  not 
satisfied  from  the  evidence  that  any  such  will  was  in  existence,  did 
not  affect  at  all  the  question  of  ^he  power  to  admit  to  probate  if  not 
produced.  While  it  is  true  that  in  that  case  the  application  was  for 
the  issuance  of  letters  of  administration  upon  the  estate  of  the  dece- 
dent, yet  upon  the  hearing  before  the  suiTOgate  the  appellant  therein 
asked  for  a  commission  to  take  additional  testimony  in  Chicago  as  to 
the  original  instruments,  their  custody,  and  the  proceedings  for  their 
fvobate.  This  application  was  denied,  and  the  question  raised  thereby 
was  presented  for  determination.  Consequently  the  question  as  to  the 
power  of  the  surrogate  in  the  premises  was  directly  involved,  and  it 
was  thought  that  such  ruling  was  proper,  for  the  reason  that  without 
the  production  of  the  will  the  surrogate  had  no  power  to  admit  it  to 
probate.   Nor  could  it  be  established  by  the  issuance  of  a  commission. 
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for  the  reason  that  the  witnesses  to  the  instrument  involved  in  the  pro- 
ceeding resided  within  the  state  of  New  York,  and  therefore  could  not 
be  produced  before  the  commissioner  to  take  such  proof.  For  both 
these  reasons  the  ruling  of  the  surrogate  was  sustained.  The  court 
cites  Russell  v.  Hartt,  87  N.  Y.  19,  and  Matter  of  Delaplaine,  45 
Hun,  225,  as  authorities  showing  that,  under  the  circumstances  pre 
sented  by  these  cases,  a  will  may  be  established  by  producing  the  same 
before  a  commissioner  appointed  to  take  testimony  for  that  purpose, 
when  the  production  of  the  will  before  the  commissioner  is  deemed, 
in  law,  to  be  the  production  of  the  same  before  the  surrogate.  It  is 
evident  that  the  court  in  the  Cameron  Case,  supra,  did  not  intend  to 
lay  down  any  different  rule  from  that  which  had  been  announced  in 
the  cases  which  it  cites  as  authority.  It  simply  announced  the  doctrine 
determined  therein.  In  Russell  v.  Hartt,  supra,  it  was  held  that  where 
a  testator,  not  an  inhabitant  of  this  state,  died,  leaving  assets  within  the 
jurisdiction  of  the  surrogate,  proof  might  be  taken  <4  a  will  by  inter- 
position of  a  commission,  where  the  original  will  was  in  the  possession 
of  a  court  or  tribunal  of  another  country,  and  could  not  be  physically 
produced.  Matter  of  Delaplaine,  supra,  was  decided  upon  the  au- 
thority of  this  case,  and  does  not  extend  its  doctrine. 

In  the  case  before  us  the  will  has  been  probated  in  the  state  of  Con- 
necticut. The  testator  was  an  inhabitant  of  this  state.  The  will  was 
executed  herein,  and  the  witnesses  to  the  will  and  codicil  all  reside  in 
the  state  of  New  York.  It  is  evident,  therefore,  that  under  such,  cir- 
cumstances the  will  could  not  be  established  before  a  commissioner,  as 
the  proponent  would  be  confronted  with  the  same  difficulty  as  existed 
in  Matter  of  Cameron,  supra.  While  it  is  true  that  wills  may  be  ad- 
mitted to  probate,  which  have  been  lost  or  destroyed,  yet,  where  a  writ- 
ten will  is  established,  having  a  present  physical  existence,  it  is  required' 
by  the  provisions  of  section  2620  of  the  Cfode  of  Civil  Procedure  to  be 
produced  before  the  surrogate,  and  it  must  be  filed  and  remain  in  the 
surrogate's  office.  The  will  established  by  the  petitioner  in  the  pres- 
ent case,  and  found  by  the  surrogate  to  exist,  is  a  written  will,  having 
a  present  existence ;  and,  under  the  provisions  of  this  section,  it  must 
be  produced  and  be  filed  in  the  surrogate's  office  when  it  is  admitted  to 
probate.   The  cases  which  we  have  cited  clearly  so  recognize. 

This  conclusion  is  strengthened  by  the  provisions  of  section  1861  of 
the  Code  of  Civil  Procedure,  which  authorizes  an  action  to  establish 
or  impeach  a  will  under  the  following  j:arcumstances: 

"(1)  Where  a  will  of  real  or  personal  property,  or  both,  has  been  executed. 
In  such  manner  and  under  such  clrcumstanceB.  that  It  might  undnr  the  laws 
of  the  state,  be  admitted  to  probate  In  the  surrogate's  court;  but  the  orlglaal 
will  Is  in  another  state  or  country  under  such  circumstances  that  It  canDOt 
be  obtained  for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  It  was  duly  proved  and  recorded  within  the  state." 

This  section  clearly  contemplates  the  existence  of  a  condition  such 
as  the  present  case  presents,  and  therefore  an  action  might  He  to 
establish  this  will.  Younger  v.  Duffie,  94  N.  Y.  535, 46  Am.  Rep.  156. 
If  it  were  an  original  question,  we  should  not  hesitate  to  hold,  tn  the 
case  of  a  will  made  by  an  inhabitant  of  this  state,  and  executed  within 
its  jurisdiction,  that  it  cannot  be  probated  without  the  physical  produc- 
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tion  o£  the  will,  where  such  will  is  in  writing  and  in  existence.  The 
authorities  which  we  have  cited  are  conclusive  in  support  of  this  doc- 
trine. 

It  follows  that  the  decree  of  the  surrogate  should  be  affirmed,  with 
costs.   All  concur. 


WILLSEN  T.  METKOPOLITAN  ST.  RT.  OO. 

(Suprema  Oonrt  Appelate  Division,  Flnt  Department  Februarr  18,  1008.) 

1.  Strsbt  Railroads— Ik juriks  to  Pkdkbtriakb— Withbsb— Crobb-EzahihA' 
tiun— bcopk. 

Where  plaintiff  claimed  that  the  kiUlng  of  bis  Infant  Intestate  hj 
one  of  defendant's  street  cars  was  caused  by  the  negligence  of  the 
motorman  in  not  looking  ahead,  and  his  failure  to  stop  the  car  in  time 
to  prevent  the  Injury,  while  defendant  claimed  that  the  motorman  was 
looking  ahead  and  that  the  child  ran  suddenly  In  front  of  the  car.  so 
close  that  it  could  not  be  stopped,  plaintiff,  on  cross-examination  of  the 
motorman,  was  entitled  to  Inquire  as  to  his  method  of  operating  the  car 
at  particular  places;  the  rate  of  speed  at  which  he  ran;  his  obedience 
to  orders  relating  to  the  operation  of  his  car  before  a  schoolbouse  within 
a  short  distance  of  the  place  of  the  accident;  the  crossing  by  people  on 
the  street;  the  application  of  his  brake;  statements  w^blch  he  made 
concerning  the  accident;  what  be  had  testified  to  on  a  former  trial;  and 
whether  or  not  his  present  version  of  the  transaction  was  not  different 
from  bis  previous  testimony. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Julius  Willsen,  as  administrator,  etc.,  of  Lawrence  Will- 
sen,  deceased,  against  the  Metropolitan  Street  Railway  Company. 
From  a  judgment  in  favor  of  defendant,  and  from  an  oraer  denying 
plaintiff's  motion  for  a  new  trial,  he  appeals.  Reversed. 

See  74  N.  Y.  Supp.  774, 

This  action  is  brought  for  the  purpose  of  recovering  damages  for  the  al- 
leged negligent  killing  of  the  plaintiff's  intestate  by  being  run  over  by  one  of 
the  defendant's'  cars.  The  deceased  was  an  Infant  between  five  and  six 
years  of  age,  and  the  accident  took  place  on  Lexington  avenue,  between 
NJnety-Sixth  and  Ninety-Seventh  streets,  in  the  city  of  New  York.  The  plain- 
tiff's evidence  tended  to  shovr  that  the  child  was  playing  on  the  sidewalk  with 
its  fifteen  year  old  brother,  and  In  going  after  a  ball  fell  on  defendant's 
north-bound  track;  that  the  motorman  on  the  car  was  not  krafclng  ahead,  and 
although  he  had  abundant  time  In  which  to  stop  the  car.  which  was  going 
down  grade  and  at  a  very  high  mte  of  speed,  he  failed  to  stop  It,  and  the 
eblld  was  BO  Injured  by  the  car  that  It  died  on  aeeonnt  thereof.  On  the  part 
of  the  defendant  evidence  was  given  tending  to  show  that  the  motorman 
was  looking  straight  ahead;  that  the  child  was  standing  on  the  pavement; 
that  when  the  car  was  close  to  It  the  child  suddenly  ran  onto  the  track  and 
fell  down;  that  the  motorman  had  the  car  under  complete  control,  but  at 
the  time  when  the  child  went  onto  the  track  it  was  so  close  to  the  car  that 
It  could  not  be  stopped,  and  the  Injuries  received  were  unavoidable. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON. 
INGRAHAM,  and  LAUGHLIN,  JJ. 

William  McArthur,  for  appellant. 
Henry  Melville,  for  respondent. 


HATCH,  J.  This  case,  as  presented  upon  the  evidence,  author- 
ized the  jury  to  find  a  verdict  in  favor  of  either  party  thereto,  and 
their  finding  in  favor  of  the  defendant  cannot  be  disturbed  for  lack 
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of  evidence  to  support  it ;  for  if  the  testimony  of  the  defendant  was 
believed  by  the  jury,  as  their  verdict  indicates  it  was,  it  shows  that 
the  defendant  was  guilty  of  no  negligence,  and  that  the  death  was 
the  result  of  an  unavoidable  accident.  The  testimony  of  the  grip- 
man  upon  this  question  was  of  the  last  consequence  to  the  defendant, 
as  he  gave  important  and  controlling  testimony  bearing  thereon,  and 
the  plaintiff  became  entitled  to  the  fullest  latitude  in  cross-examina- 
tion of  such  witness  respecting  the  material  part  of  his  testimony. 
The  plaintiff  had  given  evidence  tending  to  show  that  the  gripman, 
when  he  reached  Ninety-Seventh  street,  and  near  the  point  of  the 
accident,  was  not  attentive  to  his  duties,  but  was  looking  up  at  some 
one  in  the  window  of  a  house  upon  the  street,  and  was  laughing 
at  somebody  in  the  window.  This  testimony  was  denied  by  the 
gripman.  Testimony  was  also  given  by  the  plaintiff  tending  to  show 
that  the  car  was  running  at  a  rapid  rate  of  speed  at  the  point  of 
the  accident,  and  had  been  so  running  before  it  reached  such  point. 
This  testimony  was  also  contradicted  by  the  gripman.  Upon  cross- 
examination  of  this  witness  he  was  asked  what  the  rate  of  speed 
was  at  which  the  car  was  running  when  the  boy  fell  upon  the  track, 
and  answered  six  to  seven  miles  an  hour.  He  was  then  asked, 
"What  is  the  usual  rate  of  speed  ?"  This  was  objected  to  as  irrelevant 
and  incompetent;  that  the  only  question  before  the  court  was  the 
rate  of  speed  at  this  time.  Objection  was  sustained,  and  an  excep- 
tion taken.  He  was  then  asked,  "At  what  rate  of  speed  were  you 
in  the  habit  of  propelling  your  car  at  that  period  on  a  level  plane  ?" 
Objection  was  interposed,  and  the  objection  sustained.  He  was  then 
asked  as  to  the  grade  of  the  street  at  this  particular  place,  and 
S;ave  the  grade  of  the  street  at  that  point  as  compared  with  the 
grade  of  the  street  at  other  points,  showing  that  the  grade  between 
Ninety-Sixth  and  Ninety-Seventh  streets  was  quite  steep,  and  the 
witness  stated  that  he  knew  he  was  approaching  such  grade.  He 
was  then  asked,  "Did  it  not  occur  to  you  at  that  particular  locality 
that  you  should  have  slackened  and  gone  less  fast  than  usual?" 
This  was  objected  to  as  argumentative,  and  the  objection  was  sus- 
tained. He  then  stated  that  he  was  examined  as  a  witness  on  the 
last  trial,  and  was  asked,  "Q.  Did  you  deny  or  attempt  to  deny  that 
you  had  been  smiling  or  laughing  up  at  the  window  of  the  west 
side"?  Objection  was  made  and  sustained.  He  was  then  examined 
as  to  how  far  the  boy  was  in  front  of  the  car  when  he  stumbled  and 
fell,  and  answered,  "Over  i8  feet."  "Q.  The  car  stopped  when  it 
passed  the  boy,  within  five  feet;  isn't  that  so?"  "A.  And  that  would 
make  13  feet.  "How  do  you  reconcile  that  with  the  statement  you 
have  made  ?"  Defendant's  counsel  objected,  and  the  court  sustained 
the  objection.  He  was  then  questioned  concerning  when  he  put 
on  the  brake  before  the  boy  fell,  and  answered  that  he  had  the  car 
under  control  going  down  the  hill,  and  when  he  saw  the  boy  he 
put  on  the  brake.  He  was  then  asked  how  far  away  was  the  boy  when 
the  witness  saw  him  leave  the  curb,  and  answered,  "When  I  saw  the 
boy  first,  20  or  25  feet."  "Q.  When  you  saw  the  boy  leave  the 
curb,  that  was  the  reason  why  you  put  on  the  brake?"  Objection 
was  inteiposed  that  the  question  was  argumentative,  and  the  court 
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sustained  the  objection.  He  was  then  asked  as  to  whether  he  was 
excited  at  the  time  of  the  accident,  and  answered  that  he  was  not. 
He  was  then  asked,  "Q.  At  what  rate  of  speed  used  you  to  go 
through  that  section  of  L/Cxington  avenue,  namely,  Ninety-Sixth  and 
Ninety -Seventh  streets?"  Defendant  objected,  and  tlie  objection  was 
sustained.  Plaintiff's  counsel  thereupon  stated,  "I  want  to  show 
whether  or  not  the  gripman  on  that  occasion  deviated  from  his  usual 
course."  Objection  was  interposed  and  sustained.  He  was  then 
asked  if  he  knew  that  between  Ninety-Fifth  and  Ninety-Sixth  streets 
there  was  a  schoolhouse  and  that  gripmen  had  orders  to  go  slower 
past  the  schoolhouse.  He  testified  that  he  slackened  the  rate  of 
speed  when  passing  the  schoolhouse.  He  was  then  asked,  "Q. 
What  was  the  rate  of  speed  you  were  going  at"?  Objection  was 
made  as  to  the  speed  between  Ninety-Fifth  and  Ninety-Sixth  streets, 
and  the  objection  was  sustained.  He  was  then  asked  if  he  signed  a 
statement  in  connection  with  the  transaction  after  the  accident,  and 
stated  that  he  did.  "Q.  Did  you  give  the  same  version  as  you 
do  now?"  This  was  objected  to,  as  calling  for  his  pinion.  The 
court  sustained  the  objection.  He  was  then  asked,  "in  substance." 
Same  objection  was  interposed  and  sustained.  "Q.  You  were  aware 
that  persons  crossed  that  avenue  at  places  not  the  regular  crossings ; 
isn't  that  so?"  It  was  objected  to  as  immaterial,  and  the  objection 
sustained.  To  all.  of  these  rulings  of  the  court  the  plaintiff's  counsel 
took  an  exception. 

The  cross-examination  was  proper,  and  bore  upon  matter  material 
to  the  issue  which  was  being  tried.  It  was  cross-examination  of  a 
witness  who  had  given  important  and  evidently  controlling  evidence 
in  favor  of  the  defendant.  The  subject-matter  to  which  the  questions 
were  directed  were  substantially  all  found  in  the  direct  testimony 
of  the  witness.  Plaintiff  had  the  right  to  lay  before  the  jury  the 
character  of  the  gripman,  and  to  question  him  fully  as  to  the  methods 
of  operation  of  his  car  at  particular  places;  the  rate  of  speed  at 
which  he  ran ;  his  obedience  to  orders ;  the  operation  of  his  car  be- 
fore the  schoolhouse  within  a  short  distance  of  the  place  of  the  ac- 
cident; the  crossing  by  people  upon  the  street;  the  application  of  his 
brake ;  the  statements  which  he  had  made  concerning  the  accident ; 
what  he  had  testified  to  upon  the  former  trial;  and  whether  or  not 
his  present  version  of  the  transaction  upon  the  stand  was  not  differ- 
ent from  that  which  he  had  previously  g^ven  upon  the  other  trial 
or  in  his  statement.  These  were  all  pertinent  matters  to  lay  before 
the  jury,  and  from  which  they  might  determine  whether  the  opera- 
tion of  the  car  at  the  time  when  the  accident  occurred  was  proper, 
and  whether  the  gripman's  testimony  was  entitled  to  credence,  and 
upon  such  subjects  the  plaintiff  was  entitled  to  examine  the  witness 
fully  and  completely. 

In  addition  to  this,  whether  or  not  the  gripman,  just  prior  to  the 
happening  of  the  accident,  was  attentive  to  his  duties,  or  was  look- 
ing up  at  the  windows  of  the  adjoining  houses,  was  a  controlling 
question  in  the  disposition  of  this  controversy,  and  the  plaintiff  was 
entitled  to  ask  and  receive  an  answer  as  to  whether  upon  the  former 
trial  he  had  either  denied,  admitted,  or  failed  to  deny  Uiat  he  had 
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not  be^n  smiling  and  laughing  up  at  the  window  on  the  west  side 
of  the  street.  Exclusion  of  such  question  was  dearly  erroneous.  If 
he  had  been  permitted  to  answer  that  question,  he  might  have  testified 
that  he  did  not  deny  such  fact  upon  the  former  trial,  and  therefrom 
the  jury  might  conclude  that  the  reason  why  he  did  not  was  be- 
cause it  was  a  fact,  and  thereby  discredit  his  statement  upon  the 
present  trial  that  he  had  not  been  looking  up  at  the  windows  just 
prior  to  the  accident,  and  might  have  credited  the  testimony  of  the 
plaintiff  upon  such  subject,  and  therefrom  rendered  a  verdict  in  favor 
of  the  plaintiff.  We  might  conclude  as  to  the  other  questions,  an- 
swers to  which  were  excluded,  that  it  would  not  be  of  sufficient  con- 
sequence to  the  plaintiff  to  show  prejudicial  error;  but  the  exclu- 
sion of  the  whole  series  of  questions  pertaining  to  the  issue  presented 
for  determination,  including  that  which  might  show  tluit  the  gripman 
was  not  attentive  to  his  duties,  could  scarcely  help  but  work  prej- 
udicial error  to  the  plaintiff's  case.  These  errors  are  of  so  plain  a 
character  as  to  call  for  a  reversal  of  the  judgment. 

Judgment  and  order  should  therefore  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.  All  concur. 


OSnpreme  Oonrt,  Appellate  Division,  First  Department   Febmarr  13,  1003.) 

1.  Real  Eatatb  Bhokbb — Sale— Emplotment— Evtdbnce. 

'  Evidence,  Id  an  action  to  recover  brokerage  fees  for  selling  real  estate^ 
examined,  and  held  to  Justify  a  finding  that  the  plaintiff's  employmmt  to 
make  the  sale  continued  until  the  sale  was  completed. 

a.  Same— Contract— Tkurtkeb— Parties. 

Where  one  of  two  trusteea  employed  a  broker  to  sell  the  trust  property, 
a^n^tig  to  pay  blm  a  commission  therefor,  the  engagement  by  such 
trustee  was  personal,  and  the  other  trustee  was  not  a  necessary  party  to 
■n  actloo  to  recover  aacb  commlsalon. 

8L  Same- EviDBNCR— Memorakduh. 

Wbere.  In  an  action  by  a  broker  to  recover  a  commission  for  selling 
property,  the  defendant  claimed  that  the  broker  was  discharged  before 
the  sate  was  made,  the  exclusion  of  a  written  memorandum  made,  by  tlie 
defendant,  to  be  telephoned  to  the  broker,  discharging  him  and  not  ihown 
to  have  been  communicated  to  blm,  was  not  error. 
Patterson,  J.,  dissents. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  H.  Diamond  against  Everett  P.  Wheeler.  From 
a  judgment  in  favor  of  plaintiff  and  an  order  overruling  a  motion  for 
a  new  trial,  the  defendant  appeals.  Affirmed. 


Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 

INGRAHAM,  and  LAUGHUN,  JJ. 

John  A.  Carver,  for  appellant. 


William  C  Breed,  for  respondent 

HATCH,  J.  This  action  is  brought  to  recover  brokerage  fees, 
claimed  to  have  been  earned  by  effecting  the  sale  of  certain  premises 
known  as  the  "Appraisers'  Stores,"  of  a  portion  of  which  the  defend- 
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ant  Wheeler  and  another  were  owners  as  trustees  of  the  Spofford 
estate.  These  stores  occupied  the  whole  block,  except  a  small  liquor 
saloon,  occupying  one  comer.  The  Astor  estate  owned  the  center 
portion  of  the  blodc,  which  the  Spofford  estate  held  under  a  lease 
for  a  long  term  oi  years. 

The  complaint  avers  that  the  plaintiff  was  employed  to  sell  the 
entire  block,  except  the  small  store  on  the  southwesterly  corner, 
and  further  avers  that  on  the  6th  day  of  February,  1899,  a  contract 
was  entered  into  and  a  sale  subsequently  effected  at  the  purchase 
price  of  $425,000,  of  the  property  owned  by  the  trustees.  The  an- 
swer denies  that  the  trustees  had  power  to  sell  the  entire  property, 
or  that  they  ever  agreed  to  pay  plaintiff  commissions  therefor,  and 
tliat  he  ever  procured  a  purchaser.  It  appeared  from  the  evidence 
that  in  the  latter  part  of  December,  1898,  the  plaintiff  saw  the  de- 
fendant, and  he  authorized  him  to  sell  the  whole  property,  and  agreed 
to  give  him  a  commission  of  I  per  cent,  if  he  should  complete  the 
sale.  It  is  not  contended  but  that  this  arrangement  was  made,  and 
that  pursuant  thereto  plaintiff  sought  to  obtain  purchasers  for  the 
entire  property,  and  that  on  or  about  the  2d  or  3d  day  of  January 
he  introduced  Mr.  Gibson  and  Mr.  Secor  to  the  defendant,  who 
subsequently  purchased  that  portion  of  the  property  owned  by  the 
Spofford  estate.  When  the  parties  first  met,  after  some  negotia- 
tions and  haggling  about  the  price,  Mr.  Wheeler  refused  to  take 
anytliing  but  cash  for  the  property,  and  that,  as  the  Astor  estate 
owned  a  portion  running  through  the  entire  block,  Mr.  Wheeler 
thought  that  it  could  be  purchased  for  $125,000,  and  the  purchase 
price  was  fixed  with  reference  to  such  acquirement  of  title.  Negotia- 
tions were  continued,  but  Gibson  and  Secor  did  not  close  the  trans- 
action, and  the  defendant  leased  a  portion  of  the  property.  After 
this  lease  had  been  executed,  Gibson  and  Secor  made  an  offer  for 
the  property,  on  January  28,  1899,  which  was  accepted  conditionally 
upon  being  able  to  obtain  title  to  the  Astor  property.  Subsequently 
it  was  learned  that  Astor  would  not  sell,  and  this  contract  fell  through. 
Thereafter  Gibs(Xi  and  Secor  entered  into  a  contract  for  the  purchase 
of  that  portion  of  the  property  owned  by  the  Spofford  estate,  and 
on  February  4th  the  price  therefor  was  agreed  upon,  and  on  Febru- 
ary 6th  the  sale  was  consummated  by  entering  into  a  contract  for  its 
purchase  at  the  price  of  $425,000,  which  contract  was  subsequently 
carried  out. 

It  is  the  contention  of  the  defendant  that  the  plaintiff  only  had  an 
agreement  to  sell  the  whole  property,  and,  when  he  was  unable  to 
obtain  purchasers  willing  to  pay  the  price  which  the  Astor  estate 
wanted  for  its  property,  that  he  had  nothing  more  to  do  with  the 
transaction,  and  was  not  entitled  to  any  commission  upon  the  sale 
of  that  portion  of  the  property  owned  by  the  trustees.  Upon  this 
point  defendant  gave  evidence  tending  to  show  that  after  the  sale  of 
the  entire  property  had  fallen  through  prior  to  and  on  the  6th  day 
of  February,  1899,  the  defendant  notified  the  plaintiff  over  the  tele- 
phone that  the  ^offord  estate  would  no  longer  recognize  him  in  con- 
nection with  the  sale  of  the  "Appraisers*  Stores";  that  the  plaintiff 
never  introduced  Gibson  and  Secor  to  him,  but  that  they  were  intro- 
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duced  by  a  man  named  Nicholscm,  to  whom  commissions  were  paid. 
Tlie  plaintiff  testified  that  on  the  4th  day  of  February,  1899,  he  had 
a  talk  with  Mr.  Wheeler  over  the  telephone  in  which  Mr.  Wheeler 
told  him  that  the  Astor  estate  had  refused  to  sell,  and  the  thing  for 

Diamond  to  do  was  to  go  ahead  and  get  his  parties  to  purchase  the 
rest  of  the  property,  and  that  he  would  pay  commissions  therefor; 
that  lie  talked  with  Gibson  and  Secor  about  purchasing  the  Spofford 
prop;jrty,  and  that  they  made  defendant  a  written  offer  upon  that  day, 
which  was  accepted.  Gibson  and  Secor  substantially  corroborate  him 
upon  this  point,  and  that  it  was  through  Diamond's  negotiations  that 
they  made  the  final  offer,  which  was  accepted.  The  jury  found  for 
the  plaintiff,  and  upon  the  judgment  entered  thereon  and  the  order 
denying  a  new  trial  this  appeal  is  taken. 

The  complaint  in  the  action  avers  that  plaintiff  was  employed  to 
sell  the  whole  of  the  property,  with  the  exception  of  the  liquor  saloon. 
This  undoubtedly  embraced  that  part  owned  by  the  Astor  estate, 
as  well  as  that  owned  by  the  trustees,  and  had  the  evidence  estab- 
lished that  this  was  the  only  contract  that  was  ever  made  there 
could  be  no  recovery  for  commissions,  as  such  contract  was  not  ful- 
filled, and  was  rendered  impossible  of  performance  by  Astor's  refusal 
to  sell ;  but  the  complaint  further  avers  that  the  defendant  promised 
and  agreed  to  pay  the  plaintiff  in  the  event  he  procured  a  purchaser 
for  the  premises,  or  the  part  thereof  owned  by  the  trustees,  the  usual 
commission  allowed  to  brokers.  This  was  at  least  an  attempted  aver- 
ment of  an  engagement  of  the  plaintiff  to  sell  the  whole  or  a  part. 
Rvidence  was  g^ven  by  both  parties  respecting  all  of  the  conversa- 
tions which  were  had,  showing  the  contract  and  its  modification,  with- 
out objection  that  such  testimony  was  not  admissible  within  the  plead- 
ings, and  the  whole  question  was  submitted  to  the  jury.  Under  the 
issues  as  raised,  therefore,  the  plaintiflf  became  entitled  to  recover 
if  he  continued  his  negotiations  with  the  assent  of  the  defendant, 
and  such  negotiations  resulted  in  a  sale  of  the  property  owned  by 
the  trustees.  If  he  so  continued  in  his  employment,  and  was  the 
procuring  cause  of  the  sale,  he  is  entitled  to  his  commission  (Sib- 
bald  V.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441),  and  the 
defendant  is  liable  to  him  therefor  (Austin  v.  Munroe,  47  N.  Y.  360). 
Nor  was  it  essential  that  the  co-trustee  should  be  joined  as  a  party 
defendant.  Mr.  Wheeler's  engagement  with  the  plaintiff,  if  anything, 
was  personal.  Jarvis  v.  Schaefer,  105  N.  Y.  289,  11  N.  E.  634.  The 
case  comes  to  rest,  therefore,  upon  a  determination  of  the  question 
as  to  whether  the  plaintiff  was  in  good  faith  discharjjed  from  any 
further  employment  in  and  about  effecting  the  sale  prior  to  the  time 
when  the  agreement  was  reached.  There  was  the  unquestioned  right 
in  the  defendant,  if  the  sale  of  the  whole  property  had  fallen  through, 
to  sever  all  relations  with  the  plaintiff,  and  if  he  did  that  in  good 
faith,  althouj;h  he  subsequently  effected  a  sale  of  the  property  owned 
by  the  trustees  to  the  parties  with  whom  the  plaintiff  had  negotiated, 
he  would  not  be  liable  to  him  for  commissions.  He  had  the  right  at 
any  time  after  the  failure  to  obtain  title  to  the  Astor  property  to  dis- 
continue negotiations  with  the  purchasers  of  the  property,  or  to  per- 
mit the  plaintiff  to  offer  such  property  for  sale,  and,  if  they  sub- 
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sequently  effected  a  sale  to  the  persons  with  whom  he  had  a  former 
negotiation,  such  fact,  standing  alone,  does  not  create  any  obligation 
against  him  to  pay  commissions  to  the  plaintiff.  The  crucial  fact, 
therefore,  is,  was  the  plaintiff  discharged?  Halstead,  who  repre- 
sented the  beneficiaries  under  the  trust  estate,  and  who  was  engaged 
in  conducting  negotiations  for  a  sale  of  the  property,  testified  that 
he  told  the  plaintiff  on  January  17th  that  he  was  to  have  nothing  fur- 
ther to  do  with  this  property,  and  that  his  connection  therewith 
was  terminated  so  far  as  the  Spofford  estate  was  concerned  on  that 
day.  The  plaintiff,  however,  testifies  that  he  had  a  conversation  with 
Halstead  as  late  as  January  20th,  at  which  time  Halstead  asked  him 
to  take  Nichols  &  Co.  into  the  negotiations,  and  that  he  refused,  stat- 
ing that  he  had  closed  the  deal  and  had  everything  fixed.  Halstead 
undoubtedly  occupied  very  intimate  relations  with  the  trustee,  and 
he  was  recognized  by  both  the  trustees  and  the  plaintiff  as  having 
authority  to  represent  the  estate  in  and  about  the  negotiations.  He 
did  not,  -however,  have  control  over  the  trustee  so  as  to  prevent 
him  from  continuing  negotiations  with  the  plaintiff  for  a  sale  of  the 
trust  estate,  and,  even  though  Mr.  Halstead  directed  the  plaintiff  to 
have  nothing  more  to  do  with  the  negotiations,  this  did  not  preclude 
the  defendant  from  continuing  them  with  him.  But  whether  Halstead 
severed  negotiations  became  a  question  of  fact  under  the  testimony 
given  by  the  plaintiff  with  respect  thereto.  The  plaintiff  testifies 
that  he  was  authorized  and  urged  by  the  defendant,  after  the  Astor 
negotiations  had  terminated,  to  go  on  and  procure  a  purchaser  of 
the  trust  estate,  and  that,  acting  thereunder,  he  did  see  the  purchas- 
ers, negotiated  with  them  respecting  the  same,  and  finally  brought 
them  to  a  point  where  they  concluded  to  purchase  the  property,  and 
so  stated  to  the  plaintiff  on  the  4th  of  February,  and  the  purchasers 
then  intrusted  him  with  a  commission  to  negotiate  respecting  a 
lease  held  by  one  Durkee;  that  the  plaintiff  thereupon  telephoned 
to  the  defendant  that  the  purchasers  would  take  the  property,  and 
upon  this  subject  the  purchasers  themselves  corroborate  the  plain- 
tiff's statements.  This  testimony,  if  believed  by  the  jury,  showed  that 
the  plaintiff  was  continually  engaged  with  these  purchasers  in  effect- 
ing a  sale  of  this  property  from  the  time  he  was  first  employed  by 
the  defendant  down  to  the  comsummation  of  the  sale.  The  testunony 
upon  the  part  of  the  defendant  controverts  and  contradicts  this  ver- 
sion of  the  negotiations  by  the  plaintiff  and  his  witnesses,  and,  if 
believed,  authorized  a  finding  that  the  defendant  had  in  good  faith 
severed  his  relations  with  the  plaintiff,  and  that  he  was  not  authorized 
and  had  not  been  for  some  time  previous,  and  did  not  in  fact  ne- 
gotiate a  sale  of  the  property.  This  condition,  however,  presented  a 
question  of  fact  for  determination  by  the  jury,  and  the  couA;  sub- 
mitted the  question  for  determination  in  a  very  full  and  complete 
charge,  which  covered  every  phase  of  the  case,  and  was  quite  as 
favorable  to  the  defendant  as  that  to  which  he  was  entitled.  We 
are  quite  convinced  that  in  the  letter,  which  was  written  by  the  plain- 
tiff on  February  4th  to  the  defendant,  he  was  engaged  in  making 
testimony  to  support  his  claim,  but  such  fact  did  not  destroy  the 
Other  testimony  in  the  case,  and  upon  it  the  jury  had  the  right  to 
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found  a  verdict.  The  exclusion  of  the  written  memorandum  made 
by  the  defendant  to  be  telephoned  to  the  plamtiff  was  not  error. 
It  was  a  mere  declaration  ui>on  his  part,  and  no  more  admissible  in 
evidence  than  would  have  been  any  other  declaration.  It  was  not 
shown  to  have  been  communicated  to  the  plaintiflf.  No  attempt  was 
made  to  prove  that  the  person  who  refused  to  receive  the  message 
from  the  defendant's  clerk  was  the  plaintiff,  nor  was  there  any  other 
attempt  to  show  that  such  declaration  was  ever  communicated  to  the 
plaintiff  prior  to  the  time  when  it  was  offered  upon  the  trial. 

This  case  presents  a  question  of  fact,  and,  whatever  may  be  our 
views'  respecting  the  merits  of  the  controversy,  it  seems  clear  to  us 
that  the  evidence  was  sufficient  from  which  to  find  that  the  plaintiff 
was  employed  to  sell  the  property,  and  was  the  procuring  cause  in 
effecting  such  sate.    This  entitles  him  to  recover. 

It  follows  tliat  the  judgment  and  order  should  be  affirmed,  with 
costs.  All  concur,  except  PATTERSON,  J.,  who  dissents. 


JONES  V.  WIIXCOX.  President  of  Park  Department 
(Supreme  Court,  Appellate  Division,  First  Department.  Febniary  18,  1003.) 

I.  MaNDAHUB— COHPBLLING  RBinSTATBMBNT  OP  OrFICER— TBAKSrBR  TO  NbW 

Office— Parti  bs. 

In  mandamus  to  compel  the  reinstatement  of  petitioner  to  an  office 
abonahed  In  bad  faith,  tlie  appointee  of  the  new  office  created  In  tbe  place 
of  tbe  one  abollsbod  is  not  a  necessary  party,  but  In  mandamus  to  compel 
the  transfer  of  petitioner  to  tbe  newly  created  position  the  appointee  is  a 

necessary  party, 
t  Ba.mk — Issuance  of  Ai.tetinativr  Writ. 

Though,  In  a  case  where  tbe  allegations  In  tbe  petition  for  a  writ  of 
mandamus  are  controverted,  tbe  petitioner  la  not  entitled  to  a  peremp- 
tory writ,  an  alternative  writ  will  be  awarded,  even  when  not  demanded. 
Id  case  a  new  proceeding  will  be  barred. 

I.  Civil  Sbkticb— Vetera ks— Abolition  of  Office— TRANsPSRa—DisifissAL. 
Under  Olvll  Serrice  Law  (Laws  1899,  c.  870.  |  21.  ss  amended  by  Laws 
1902,  c.  270,  i  1),  prohibiting  the  removal  from  office  of  veterans  except 

for  misconduct  or  incompetency  on  due  bearing,  and  providing  that  If  an 
office  filled  by  a  veterau  shall  be  abolished  he  shall  he  transferred  to 
any  branch  of  the  public  service  for  which  be  is  fitted,  and  Greater  New 
York  Charter,  }  1543.  providing  that  tbe  person  holding  an  office  whieh 
is  abolished  shall  be  deemed  suspended  without  pay  and  entitled  to  re- 
instatement In  the  same  or  similar  position,  if  within  one  year  there  la 
need  for  his  services,  a  veteran  cannot  be  dismissed  from  the  service 
though  bis  office  is  abolished  in  good  faith.  . 
L  Samk. 

Thouffb  Civil  Service  Law  (Laws  1899.  c  370,  |  21,  as  amended  by 
L^s  1902,  c.  270,  S  1)  gives  a  veteran  tbe  right  to  be  transferred  to  any 
position  In  the  public  service  for  which  he  Is  fitted  on  his  office  being 
abolished  In  good  faith  for  reason  of  economy,  a  veteran  cannot  be  de- 
prived of  his  right  to  hold  bis  office  by  tbe  abolition  tbereof  in  bad  faith, 
ii.  Same. 

Where  an  office,  filled  by  a  veteran  In  a  satisfactory  manner,  Is  abol- 
ished in  good  faith  for  the  reason  of  economy,  and  newly  created  posi- 
tions are  charged  with  the  same  duties  as  tbe  one  abolished,  tbe  veteran 
is  entitled,  under  the  civil  service  law  (Laws  1899,  c.  370,  9  21,  as 
amended  by  Laws  1902,  c.  270.  {  1),  to  one  of  tbe  newly  created  positions, 
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ttionffh  tbe  salary  of  each  of  the  new  posltioDs  is  leaa  than  the  salary  o( 
the  office  abolished. 

&  SAME— Trakspbhs— FiTMKSs— Bdhdbn  ov  Proof. 

C(nut.  art  I  9,  requires  that  appointments  and  promotions  In  the 
ciTil  serrlce  shall  be  acoordlng  to  mwlt  Laws  1890,  c  370.  I  21,  ihto- 
Ublts.  in  snbstantlally  the  language  of  Laws  1896,  c.  821,  tbe  discharge 
of  veterans  from  tbe  pnUic  service  except  for  Incompetency  or  miscon- 
duct shown  after  due  hearing,  and  provides.  In  substantially  the  terms 
of  Laws  1896.  c.  184,  for  their  transfer  to  any  branch  of  tbe  service  for 
Thlch  they  are  fitted  on  the  abolition  of  their  positions,  with  the  addi- 
tion of  the  proTlalon  of  Laws  1896,  c  821.  that  the  burdm  of  proving 
Incompetency  or  misconduct  shall  be  on  tbe  poaon  alleging  the  same. 
Stld  that,  since  the  clause  fixing  the  burden  ct  proving  Incompetency  or 
miseimdact  applies  only  to  the  provision  for  the  removu  of  vetwans  from 
Oie  pnMIc  sorvlce,  and  does  not  apply  to  their  transfers  to  other  positions 
therein,  a  veteran  seeking  a  transfer  to  another  position  most  prove  bis 
fltneo. 

Ingrabam.  dissenting. 

Appeal  from  special  term,  New  York  county. 

Application  for  a  mandamus  by  James  £.  Jones  against  William 
R.  'Willcox,  president  of  the  department  of  parks  of  the  city  of  New 
York  and  commissioners  of  parks  for  the  boroughs  of  Manhattan 
and  Richmond,  to  compel  respondent  to  reinstate  the  petitioner  as 
superintendent  of  small  parks  in  the  department  of  parks  of  the  city 
of  New  York,  or,  if  said  position  has  been  abolished,  to  transfer 
him  to  the  position  of  assistant  superintendent  of  parks  or  to  any 
branch  of  the  municipal  public  service  for  which  he  may  be  fitted. 
From  an  order  denying  petitioner's  motion  for  a  peremptory  writ  of 
mandamus,  he  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON. 
INGRAHAM,  and  LAUGHLIN,  JJ. 

William  Rumsey,  for  af^ellant. 
Theodore  Connoly,  for  respondent 

LAUGHLIN,  J.  On  the  6th  day  of  April,  1898,  the  petitioner 
was  appointed  superintendent  of  smaU  parks  at  a  salary  of  $3,000  per 
annum.  He  continued  to  perform  the  duties  of  this  position  until  the 
30th  day  of  April,  1902,  when  he  received  a  notice  in  writing  from 
the  commissioner  of  public  parks,  boroughs  of  Manhattan  and  Rich- 
mond, that  the  position  was  abolished,  to  take  effect  that  day,  and 
his  services  were  no  longer  required.  The  petitioner  is  an  honorably 
discharged  solider  of  the  Union  army  in  the  Civil  War.  The  day 
after  his  discharge,  as  superintendent  of  small  parks,  through  his  at- 
torneys, he  sent  a  written  communication  to  the  commissioner  of 
parks,  setting  forth  the  fact  that  he  was  a  veteran,  and  that  he  claimed 
to  be  entitled  to  be  transferred  to  some  other  branch  of  the  mu- 
nicipal service  pursuant  to  the  provisions  of  section  21  of  the  civil 
service  law  (Laws  1899,  c.  370),  as  amended  by  chapter  270  of  the 
Laws  of  1902.  About  the  time  he  discharged  the  petitioner,  the  com- 
missioner of  parks  created  the  positions  of  two  assistant  superin- 
tendents of  parks ;  and  they  were  classified  on  the  3d  day  of  May, 
1902,  by  the  municipal  civil  service  as  noncompetitive  and  exempt 
fr<nn  civil  service  examination,  and  this  classification  was  approved 
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by  the  state  board  of  civil  service  commissioners,  and  became  of  force 
on  the  loth  of  May.  On  the  27th  day  of  May  the  commissioner  of 
parks  appointed  William  £.  Weeks  and  Thomas  F.  Murphy  to  these 
positions.  This  proceeding  was  then  instituted  for  the  reinstatement 
or  transfer  of  the  petitioner.  The  moving  papers  were  served  on 
the  appointees  named,  but  they  do  not  seem  to  have  appeared.  In 
so  far  as  relief  is  sought  upon  the  theory  that  the  removal  of  the 
petitioner  was  illegal,  that  is,  in  bad  faith,  doubtless  it  was  unneces- 
sary to  make  these  appointees  parties,  for  the  relief  sought  would 
be  reinstatement  to  the  original  position,  and  not  to  the  position  held 
by  either  of  them  (Peo.  ex  rel.  Tate  v.  Dalton,  158  N.  Y.  204,  52  N. 
E.  1119;  Matter  of  Stutzbach  v.  Coler,  168  N.  Y.  416,  6l  N.  E-  697); 
but,  on  the  questions  arising  concerning  the  right  of  the  petitioner  to 
be  transferred  to  one  of  the  newly  created  positions,  it  was  neces- 
sary to  make  the  person  appointed  to  the  position  a  party,  as  has  been 
done,  for  now  the  statutory  remedy  by  mandamus  in  these  cases  takes 
the  place  of  the  writ  of  quo  warranto,  and  a  decision  that  the  peti- 
tioner is  entitled  to  the  ofHqe  necessarily  ousts  the  occupant  who  has 
been  made  a  party  to  the  proceeding.  Peo.  ex  rel.  Conlin  v.  Village 
of  Dobbs  Ferry,  63  App.  Div.  276,  71  N.  Y.  Su:->p.  578;  Peo.  ex  rel. 
Mcsick  V.  Scannell,  63  App.  Div.  243,  71  N.  Y.  Supp.  383,  and  cases 
cited. 

The  material  allegations  of  the  petition  upon  which  the  right  of  the 
petitioner  to  be  reinstated  or  to  be  transferred  to  some  other  position 
in  the  municipal  civil  service  depends  were  controverted,  and,  conse- 
quently, he  was  not  entitled  to  a  peremptory  writ.  Although  an 
alternative  writ  was  not  demanded  in  the  prayer  of  the  petition,  it  is 
evident  that,  if  the  petitioner  be  not  awarded  an  alternative  writ  in  this 
proceeding,  the  lapse  of  time  would  doubtless  be  a  bar  to  a  new 
proceeding;  and  for  that  reason,  if  he  be  entitled  to  an  alternative 
writ,  it  should  have  been  awarded  notwithstanding  it  was  not  de- 
manded. 

The  petitioner  should  not,  in  any  event,  have  been  dismissed,  even 
if  his  position  were  lawfully  abolished.  His  discharge  was  expressly 
forbidden  by  section  21  of  the  civil  service  law,  as  amended  by 
chapter  270  of  the  Laws  of  1902,  which  became  of  force  prior  to  the 
date  of  his  discharge,  at  least  if  there  was  any  vacancy  in  any  position 
of  the  municipal  civil  service  which  he  was  "fitted  to  fill  receiving  the 
same  compensation  therefor."  Even  if  there  was  no  position  to 
which  he  could  be  transferred,  he  was  entitled  under  section  1543  of 
the  charter  to  have  his  name  certified  to  the  municipal  dvil  service 
commission  for  reinstatement  for  the  same  or  a  corresponding  class 
of  work.  In  no  event  could  he  be  removed  or  discharge.  At  most 
he  was  only  suspended  by  operation  of  law.  This  proceeding,  how- 
ever, is  not  broutjht  to  enforce  his  rights  under  section  1543  of  the 
charter,  but  rather  to  obtain  a  reinstatement  or  transfer  under  said 
section  21  of  the  civil  service  law. 

The  petition  fairly  charges,  in  effect,  that  the  superintendent  of 
parks  acted  in  bad  faith  in  abolishing  the  position  held  by  the  peti- 
tioner, and  facts  are  disclosed  by  the  record  tending  to  support  this 
cliarge.   The  affidavits  presented  in  opposition  to  the  motion  tended 
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to  show  that  the  abolishment  of  this  position  and  the  creation  of  the 
new  positicais  were  all  in  good  faith  and  with  a  view  to  improve  the 
public  service.  Under  section  1543  of  the  Greater  New  York  charter, 
which  in  this  respect  is  a  substantial  re-enactment  of  section  48  of  the  , 
consolidation  act  (Laws  1882,  c.  410),  the  commissioner  of  parks  could, 
doubtless/ with  the  approval  and  consent  of  the  board  of  estimate  and 
apportionment,  change  the  title  or  duties  of  an  office  or  abolish  it 
altogether,  and  tranSKr  the  duties  to  another  position  or  office.  Feo. 
ex  rel.  Dean  v.  Brookfield,  i  App.  Div.  68,  37  N.  Y.  Supp.  107;  Peo- 
ex  rel.  Wardrop  v.  Adams  (Sup.)  4  N.  Y.  Supp.  522.  A  position  may 
be  abolished  in  the  interests  01  economy  without  giving  notice  to  the 
occupant  or  affording  him  an  opportunity  to  make  any  explanation, 
notwithstanding  the  provisions  of  law  forbidding  a  removal  without 
nc^ce  and  an  opportunity  to  explain,  or  without  a  formal  hearing  upon 
charges.  Peo.  ex  rel.  Moloney  v.  Waring,  7  App.  Div.  204,  40  N.  Y. 
Supp.  275 ;  Matter  of  Breckenndge,  x6o  N.  Y.  io>3,  54  N.  E.  670.  Prior 
to  the  statute  forbidding  the  removal  of  certain  classes  of  veterans, 
and  requiring  their  transfer  where  the  position  is  abolished,  it  was  well 
settled  that,  while  a  position  occupied  by  the  veteran  might  be  abol- 
ished in  good  faith  and  in  the  interests  of  economy,  this  might  not  be 
done  in  bad  faith  and  as  a  mere  pretext  or  subterfuge  to  remove  the 
veteran  and  make  a  place  for  another.  Peo,  ex  rel.  Shields  v.  Scan- 
nell,  48  App.  Div.  69,  62  N.  Y.  Supp.  682;  Peo.  ex  rel.  Nutall  v. 
Simis,  18  App.  Div.  199,  45  N.  Y.  Supp.  940;  P.eo.  ex  rel.  Gildersleeve 
v.  Dalton,  44  App.  Div.  445,  60  N.  Y,  Supp.  909,  affirmed  in  163  N.  Y. 
599,  57  N.  E.  1121 ;  Peo.  ex  rel.  Nason  v.  Feitner,  58  App.  Div.  594, 
69  Isf.  Y.  Supp.  141.  See,  also.  People  ex  rel.  Moloney  v.  Waring, 
supra;  Peo.  ex  rel.  Reynolds  v.  Squier,  10  App.  Div.  415,  42  N.  Y. 
Supp.  I ;  Peo.  ex  rel.  Corrigan  v.  Mayor,  149  N.  Y.  225,  4^  N.  E.  554; 
Peo.  ex  rel.  Traphagen  v.  King,  13  App.  Div.  400,  42  N.  Y.  Supp.  961 ; 
Peo.  ex  rel.  Linnekin  v.  Ennis,  18  App.  Div.  412,  46  N.  Y.  Supp.  444 ; 
Matter  of  Kelly,  42  App.  Div.  283,  59  N.  Y.  Supp.  30;  Matter  of 
Breckenridge,  160  N.  Y.  103,  54  N.  E.  670;  Matter  of  Kenny,  52 
App.  Div.  385,  65  N.  Y.  Supp.  204.  There  is  no  reason  why  this  rule 
should  not  still  obtain.  The  mere  fact  that  the  veteran  is  given  a  right 
to  be  transferred  to  any  position  in  the  municipal  civil  service  for  which 
he  is  fitted  shcnild  not  deprive  him  of  the  right  to  hold  the  position, 
if  it  has  been  abolished  in  bad  faith,  and  not  in  the  interests  of 
economy.  It  is  evident  that  in  many  instances  there  might  be  no  posi- 
tion vacant  for  which  the  veteran  was  qualified,  and  it  is  also  apparent 
that,  by  a  change  of  salaries  or  a  consolidation  of  duties,  he  might  not 
be  able  to  obtain  a  position  at  all  or  one  paying  the  same  salary,  and, 
manifestly,  the  interests  of  the  veteran  would  not  be  fully  protected  in 
all  cases  by  this  statutory  right  to  be  transferred.  On  the  moving 
papers  and  the  replying  affidavits,  a  question  of  fact  was  presented  as 
to  whether  the  petitioner  was  removed  and  his  office  abolished  in  good 
faith.  If,  on  the  alternative  writ  of  mandamus,  this  question  should  be 
resolved  in  favor  of  the  petitioner,  on  evidence  fairly  overcoming  the 
presumption  of  law  that  public  officials  have  acted  in  good  faith  (Peo. 
ex  rel.  Nutall  v.  Simis,  supra),  he  will  be  entitled  to  be  reinstated  to 
the  position  formerly  held  by  him  and  to  receive  the  salary  thereof. 
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Moreover,  the  petitioner  shows  that  the  duties  of  the  newly  created 
positions  are  the  same  or  similar  to  those  that  he  has  been  satisfac- 
torily performing  as  superintendent  of  small  parks,  and  he  alleged  that 
'  he  is  fuUy  qualifted  to  perform  the  duties  of  either  of  these  new  posi- 
tions. This  is  also  controverted  by  the  respondents,  and  therefore 
presents  a  question  of  fact  which  should  be  determined  on  an  alterna- 
tive writ.  If  the  duties  are  the  same  or  similar  to  those  which  the 
petitioner  has  been  performing  to  the  satisfaction  of  his  superior,  it 
was  the  express  duty  of  the  park  commissioner,  by  section  21  of  the 
civil  service  law  as  so  amended,  to  transfer  the  petitioner  to  one  of 
those  positions  upon  their  creation,  assuming  that  he  was  removed 
and  his  former  position  was  abolished  in  good  faith.  The  fact  that  the 
salary  of  each  of  the  new  positions  is  less  should  be  no  obstacle,  inas- 
much as  the  petitioner  af^ars  to  be  willing  to  accept  it.  Upon  such 
facts,  and  to  that  extent  at  least,  this  statute  is  undoubte<Uy  valid. 
Matter  of  Pratt  v.  Phelan,  67  App.  Div.  349,  73  N.  Y.  Supp.  823. 
See,  also,  People  ex  rel.  Hoyt  v.  Board  of  Trustees,  19  App.  Div. 
567,  46  N.  Y.  Supp.  564 ;  Matter  of  Stutzbach  v.  Coler,  supra. 

It  thus  appears  that  there  are  two  questions  of  fact  to  be  determined 
on  an  alternative  writ,,  and  if  either  be  determined  in  favor  of  the 
petitioner  he  will  be  entitled  to  reinstatement  or  to  be  transferred  to 
one  of  these  new  positions.  An  alternative  writ  may,  therefore,  be 
of  avail  to  the  petitioner,  and  it  should  have  been  granted. 

A  question  of  more  difficulty  may  arise  if  it  shall  appear  that  the 
position  was  abolished  in  good  faith,  and  that  the  duties  of  neither  of 
the  newly  created  positions  are  the  same  or  similar  to  those  previously 
performed  by  the  petitioner.  Said  section  21  of  the  civil  service  law, 
as  thus  amended,  purports  to  entitle  a  veteran  in  such  case  to  be  trans- 
ferred to  any  position  in  any  branch  of  the  municipal  service  for  which 
he  is  qualified,  whether  the  duties  are  the  same  or  similar  to  those  he 
has  previously  held  or  not.  There  is  no  provision  for  a  civil  service 
examination  in  such  case  to  determine  his  qualifications  for  the  other 
position  to  which  he  claims  the  right  to  be  transferred.  It  is  manifest 
that  veterans  would  not  in  all  cases  be  qualified  to  fill  other  positions 
the  duties  of  which  are  entirely  dissimilar,  even  though  the  salary 
might  be  the  same  or  less.  Of  course,  he  would  be  required  to  assert 
his  rights  and  represent  to  the  appointing  power  that  he  possessed 
the  necessary  qualifications  before  appealing  to  the  courts,  and  when 
application  should  be  made  to  the  courts  he  would  be  confined  to  his 
demand  for  a  particular  transfer.  'The  municipal  civil  service  com- 
mission has  exempted  these  newly  created  positions  from  either  a  com- 
petitive or  qualifying  examination,  presumably  upon  the  ground  that 
in  their  opinion  an  examination  would  be  impracticable,  for  it  is 
manifest  that  neither  of  the  positions  is  exempt  by  law,  as  neither  is 
legfislative  or  that  of  a  private  secretary,  cashier,  or  deputy.  Section 
21,  Civil  Service  Law;  Matter  of  Shaughnessy  v.  Fornes,  172  N.  Y. 
323,  65  N.  E.  168.  The  statute  does  not  declare  that  a  veteran  shall 
be  entitled  to  such  transfer  as  of  course,  but  only  in  case  he  is  qualified 
to  fill  the  position.  It  is  evident  that  in  the  case  at  bar  bis  qualifica- 
tions must  be  passed  upon  by  the  appointing  power. 

The  learned  counsel  for  the  appellant  contends  that  the  statute 
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raises  a  presumption  that  the  veteran  is  qualified  for  any  position  the 
compensation  of  which  is  the  same  as  that  received  by  him  in  his 
former  position,  and  expressly  places  the  burden  of  showing  that  he 
is  not  qualified  upon  the  appointing  power.  The  statute  is  suscepti- 
ble of  this  construction,  but  I  am  of  the  opinion'  that  this  was  not 
the  intention  of  the  legislature.  It  is  unreasonable  to  suppose  that 
the  lawmakers  would  have  cast  this  burden  on  the  ofHcial  clothed  with 
the  appointing  power,  without  making  any  provision  for  the  applicant 
submitting  to  an  examination  to  enable  the  offida!  to  determine  the 
question.  If  this  were  the  necessary  construction  of  the  statute,  its 
constitutionality  might  well  be  doubted.  It  will  be  observed  that  this 
right  to  a  transfer  in  such  case  rests  upon  the  statute  alone,  and  is 
not  conferred  by  the  constitution  (section  9,  art.  5,  State  Const.; 
Matter  of  Stutzbach  v.  Coler,  supra).  The  constitutional  right  of  vet- 
erans is  confined  to  preferences  in  appointments  and  promotions,  and 
refers  only  to  appointments  and  promotions  made  from  an  eligible 
civil  service  list  after  their  qualifications  have  been  ascertained.  Sweet 
V.  Partridge,  66  App.  Div.  309,  72  N.  Y.  Supp.  699;  section  9,  art.  5, 
State  Const.;  Matter  of  Stutzbach  v.  Coler,  supra.  Statutory  en- 
actments regulating  appointments,  promotions,  and  transfers  in  the 
municipal  civil  service  must  be  construed  with  reference  to  section  2 
of  article  10  of  the  state  constitution,  which  provides  that  such  ap- 
pointments shall  be  made  by  officers  of  the  municipality.  The  legis- 
lature could  not  itself  make  the  appointment,  and  yet  we  are  asked 
to  hold  that  it  has  attempted  to  create  a  presumption  that  the  veteran 
is  qualified  without  any  examination,  and  to  cast  the  burden  upon 
the  appointing  power,  filling  any  position  for  a  transfer  to  which  the 
veteran  applies,  to  show  that  he  is  not  so  qualified.  Would  not  this 
be  an  unmwful  interference  with  the  discretion  and  authority  of  the 
local  appointing  power,  in  whom  alone,  under  the  constitution  and 
the  statutes  enacted  pursuant  to  the  requirements  thereof,  is  vested 
the  responsibility  of  making  the  appointment?  It  has  been  held  that 
it  is  not  competent  for  the  legislature,  in  view  of  the  section  of  the 
constitution  last  cited,  to  require  the  appointing  power  to  appoint  the 
person  standing  highest  on  a  civil  service  list,  even  after  his  quali- 
fications have  been  determined  by  a  dvil  service  examination.  Peo. 
ex  rcl.  Balcom  v.  Mosher,  163  N.  Y.  32,  57  N.  E.  88, 79  Am.  St.  Rep. 
552.  Likewise  it  has  been  held  that  it  is  not  within  the  province  of 
the  legislature  to  exempt  veterans  from  competitive  examination 
where  the  compensation  of  the  position  does  not  exceed  four  dollars 
per  day,  and  where  the  legislature,  by  requiring  a  civil  service  ex- 
amination for  others  not  veterans,  recognized  the  practicability  of 
competitive  examination  for  such  positions.  Matter  of  Kevmer,  148 
N.  Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447;  Matter  of  Sweeley,  12  Misc. 
Rep.  174,  33  N.  Y.  Supp.  369,  affirmed  in  146  N.  Y.  401,  42  N.  E.  543. 
The  right  to  a  transfer,  although  conferred  in  general  terms,  has  been 
limited  by  the  courts  to  a  case  where  there  is  a  vacancy  to  which  the 
veteran  may  be  transferred.  Matter  of  Breckenridge,  supra ;  Peo.  ex 
rel.  Rodenbough  v.  Voorhis,  63  App.  Div.  249,  71  N.  Y.  Supp.  c66. 
A  construction  which  would  render  the  statute  of  doubtful  validit) 
should  be  avoided.   An  examination  of  the  history  of  this  legislation, 
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however,  leads  to  the  conclusion  that  the  provision  imposing  the 
burden  of  proving  incompetency  or  misconduct  upon  the  person  al- 
leging the  same  (section  2i,  Qvil  Service  Law)  relates  only  to  re- 
movals, and  was  not  intended  to  apply  in  cases  of  an  alleged  denial 
of  a  veteran's  right  to  be  transferred.  It  is  unnecessary  to  go  back 
furtlier  than  chapter  821  of  the  Laws  of  1896,  which  gave  veterans 
a  preference  "for  appointment,  employment  and  promotion,"  prohib- 
ited their  removal  "except  for  incompetency  or  misconduct  shown 
after  a  hearing  upon  due  notice,"  gave  them  a  right  to  review  a  re- 
moval by  certiorari  and  also  a  remedy  by  mandamus,  and  provided 
that  "the  burden  of  proving  incompetency  or  misconduct  shall  be 
upon  the  party  alleging  the  same."  At  this  time  there  was  no  pro- 
vision authorizing  me  transfer  of  a  veteran  in  case  of  the  abolition 
of  the  position  held  by  him;  and  clearly  the  burden  of  proof  referred 
to  in  that  statute  related  to  cases  of  removal.  The  first  statute  re- 
lating to  the  transfer  of  veterans  on  the  abolition  of  their  positions 
was  chapter  184  of  the  Laws  of  1898,  It  provided  that  certain  hon- 
orably discharged  soldiers,  sailors,  or  marines,  and  certain  volunteer 
firemen,  should  not  be  removed  except  for  cause  shown  after  a  hear- 
ing ;  and  that  in  cities  of  the  first  class,  where  the  position  "shall  be- 
come unnecessary  or  be  abolished,"  marine  or  volunteer  firemen 
holdmg  the  same  "shall  not  be  discharged  from  the  public  service, 
but  shall  be  transferred  to  any  branch  of  the  said  service  for  duty  in 
such  position  as  he  may  be  fitted  to  fill,  receiving  the  same  compen- 
sation therefor."  There  was  no  provision  about  burden  of  proof  in 
this  act.  In  other  respects  the  statutory  law,  so  far  as  'material  to 
the  present  inquiry,  remained  the  same  until  the  enactment  of  the 
present  dvil  service  law  (chapter  370  of  the  Laws  of  1899),  Section 
21  01  that  act,  after  providing  that  certain  honorably  discharged  sol- 
diers, sailors,  marines,  and  volunteer  firemen  should  not  be  discharged 
from  the  public  service  "except  for  incompetency  or  misconduct  shown 
after  a  hearing  upon  due  notice,"  incorporated  the  material  provi- 
sions of  said  act  of  1898  with  reference  to  a  transfer  of  said  per- 
sons in  case  of  the  abolition  of  the  position,  and  expressly  made  it 
the  duty  "of  all  persons  clothed  with  power  of  appointment  to  make 
such  transfers  effective."  Then  follows  the  sentence,  "The  burden 
of  proving  incompetency  or  misconduct  shall  be  upon  the  person 
alleging  the  same."  It  will  be  observed  that  the  words  here  used 
relating  to  the  burden  of  proof  correspond  exactly  with  the  words 
used  in  the  clause  relating  to  a  removal  after  a  hearing  upon  char- 
ges, and  that  they  do  not  correspond  with  the  words  employed  in  the 
provision  relating  to  a  transfer,  which  are  "fitted  to  fill.  The  clause 
relating  to  the  burden  of  proof,  therefore,  should  not  be  construed 
as  applying  to  the  provisions  of  the  section  relating  to  a  transfer,  not 
only  for  the  reason  that  such  construction  would  render  the  con- 
stitutionality of  the  statute  doubtful,  but  also  because  it  was  man- 
ifestly not  the  intention  of  the  legislature.  Where  the  position  has 
been  abolished  in  good  faith,  and  the  occupant  claims  the  right  to 
be  transferred  to  some  other  position  the  duties  of  which  are  not  the 
same  or  similar,  the  burden  should  rest  upon  him  of  showing  his 
qualifications,  and  not  upon  the  appointing  power  of  showing  the  con- 
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trary.  The  constitution  (section  9,  art.  5)  provides  that  appointments 
shall  be  made  according;  to  merit  and  fitness.  Where  the  duties  of 
the  position  are  not  the  same  or  similar,  and  the  transfer  thus  prac- 
tically becomes  a  new  appointment,  there  is  room  for  argument  that 
in  view  of  this  constitutional  provision  it  is  not  only  the  right  but 
the  duty  of  the  appointing  power  to  select  the  person  who,  in  his 
judgment,  is  the  best  qualified  in  those  cases, — of  course,  where,  as 
here,  the  constitutional  right  of  preference  of  the  veteran  does  not 
exist.  The  reasoning  in  the  opinion  of  the  court  of  appeals  in  Matter 
of  Stutzbach  v.  Coler,  supra,  although  not  precisely  in  point,  tends 
toward  sustaining  the  constitutionality  of  the  law. 

These  grave  questions  relating  to  the  constitutionality  of  the  stat- 
ute may  be  eliminated  by  the  findings  upon  the  other  questions,  or 
upon  this  should  it  be  presented,  and,  in  view  of  their  far-reaching 
importance,  they  should  not  be  finally  decided  by  us  now.  There- 
fore, with  these  suggestions,  we  leave  them  open  to  be  determined 
when  the  questions  shall  be  directly  and  necessarily  presented. 

The  case  of  People  ex  rel.  Mesick  v.  Scannell,  supra,  is  not  in  point. 
That  related  to  a  claim  of  a  right  to  promotion,  and  did  not  involve 
this  statute  relating  to  tratisfers  in  case  of  the  abolition  of  the  posi- 
tion. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  chsbursements  to  the  appellant,  and  an  alternative  writ 
should  be  issued  in  accordance  with  the  suggestions  contained  in 
this  opinion. 

PATTERSON  and  HATCH,  JJ.,  concur.  VAN  BRUNT,  P.  J., 
concurs  in  result. 

INGRAHAM,  J.  I  dissent  from  the  reversal  of  this  order  and 
awarding  an  alternative  writ  of  mandamus.  The  relator  made  an 
application  for  a  peremptory  writ  upon  affidavits.  He  asked  for  no 
alternative  writ,  but  in  the  court  below  rested  his  right  to  be  rein- 
stated upon  the  facts  appearing  upon  the  application.  The  court 
denied  his  application  upon  those  facts,  and  of  this  determination  the 
prevailing  opinion  approves.  I  can  see  no  reason  why,  upon  appeal, 
when  the  case  was  correctly  decided  below,  the  order  should  be 
reversed,  because,  if  the  relator  had  asked  for  an  alternative  writ  in 
the  first  instance,  he  would  have  been  entitled  to  it.  He  made  no  such 
demand,  but  rested  his  right  to  be  reinstated  upon  the  facts  as  they 
appeared,  and,  when  defeated  upon  that  application,  we  are  not,  I 
thmk,  justified  in  reversing  t^e  order  and  granting  an  alternative  writ 
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COLUMBIA  BANK  et  al.  r.  EQUITABLE  LITB  A88UB.  800.  OF  THE 
UNITED  STATES. 

(8uiH%me  Court,  Appellate  DlTlsion.  FltBt  Department   February  13,  1908.) 

L  Attachubnt— TOKTivB  Insubanob  Poliot— MATimrFT. 

Where  a  tonttne  inearance  policy  provided  that  It  should  taaTe  no  casli 
Kirrender  value  prior  to  the  completion  of  the  tontine  dividend  period, 
on  October  8,  1888,  and  that  prior  thereto  neither  assured  nor  his  bene- 
ficiary could  derive  any  benefit  from  the  policy,  except  the  face  value 
of  the  policy  In  the  event  of  the  Insured's  death,  the  tontine  period,  after 
the  expiration  of  which  the  Insured  was  entitled  to  exercise  certain  op- 
tions, among  which  was  to  surrender  the  policy  for  cash,  ln<^ded  the 
8th  day  of  October,  188S;  and  hence  no  demand  existed  In  favw  of  the 
Insured,  and  agalnat  the  company,  on  that  date,  which  conld  be  attached, 
as  anthorlzed  by  Code  Olr.  Free.  I  649,  mibd.  8.  by  leaving  and  aervlns 
a  copy  <jt  the  warrant  and  the  notice  of  the  attachment  with  tbe  Insur- 
ance company. 

%  Bahb— Right  of  Election— Nature  and  Sccipe. 

Code  CHv.  Proc.  I  648,  authorizes  an  attacliment  to  be  levied  on  a  cause 
of  action  arising  on  contract  belonging  to  tbe  defendant  etc.;  and  sec- 
tion 640  provides  that  a  levy  may  be  made  by  leaving  and  serving  a  copy 
ot  the  warrant  and  notice,  showing  the  property  attached,  with  the  po^ 
eon  against  whom  the  demand  exists,  ffcid,  that  the  right  of  the  h<rtder 
ot  a  tontine  insurance  policy  to  elect  whether  lie  will  take  the  cask  sur- 
render value,  an  annuity,  or  paid-up  policy,  in  settlement  of  his  tontine 
policy,  was  neither  a  cause  of  action,  a  demud,  nor  property  on  wUch  a 
Uen  could  be  acaulred  by  attachment 

Appeal  from  trial  term.  New  York  county. 

Action  by  the  Columbia  Bank  and  another  against  the  Equitable 
Life  Assurance  Society  of  the  United  States.  From  a  judgment  in 
favor  of  dainties,  defendant  appeals.  Reversed. 

See  70  N.  Y.  Supp.  767. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHUN,  JJ, 

C.  B.  Alexander,  for  appellant. 
Julius  J.  Frank,  for  respondents. 

INGRAHAM,  J.  The  action  was  brought  in  aid  of  an  attachment 
alleged  to  have  been  issued  out  of  the  superior  court  of  the  city  of 
New  York  on  the  31st  day  of  May,  1887,  in  an  action  wherein  the 
Columbia  Bank,  one  of  the  plaintiffs  in  this  action,  was  plaintiff,  and 
Thomas  J.  Hurley  was  defendant.  On  the  9th  day  of  October,  1873, 
the  defendant  had  issued  to  Hurley  a  policy  of  life  insurance  known 
as  a  "tontine  savings  fund  policy."  By  it  the  defendant,  in  considera- 
tion of  the  sum  of  $204  to  be  paid  in  advance  by  the  assured,  and  of 
the  semiannual  premium  of. $204  to  be  paid  on  or  before  the  8th  day 
of  October  in  each  year  during  the  continuance  of  the  policy,  did 
"assure  the  life  of  said  Thomas  J.  Hurley,  of  Rochester,  in  the  county 
of  Monroe,  state  of  New  York,  in  the  amount  of  ten  thousand  dol- 
lars, for  the  term  of  his  natural  life."  In  1882,  an  amendment  to 
the  policy,  it  was  agreed  that  the  amount  of  the  said  assurance,  should 
the  said  Thomas  J.  Hurley  die  before  the  8th  day  of  October,  1888, 
was  to  be  paid  to  his  surviving  children,  share  and  share  alike.  The 
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policy  provided  that,  if  the  premium  should  not  be  paid  in  cash  on  or 
before  the  days  mentioned  for  the  payment  thereof,  then  the  defend- 
ant should  not  be  liable  for  the  payment  of  the  sum  assured,  or  any 
part  thereof,  and  that  the  policy  should  cease  and  determine,  and  that 
in  case  the  policy  should  cease  and  determine,  or  become  or  be  null 
and  void,  all  payment  made  thereon  should  be  forfeited  to  the  de- 
fendant. It  was  further  provided  that  the  policy  should  be  issued  un- 
der the  tontine  savings  fund  plan;  that  the  tontine  dividend  period 
for  this  policy  shotdd  be  completed  on  the  8th  day  of  October,  1888; 
that  no  dividend  should  be  allowed  or  paid  on  the  policy  unless  the 
person  whose  life  was  assured  should  survive  the  completion  of  its 
tontine  dividend  period,  and  unless  the  policy  should  then  be  in  force; 
that— 

"All  surplns  or  prc^ts  derlred  from  such  policies  on  the  tontine  savings  fond 
assurance  plan  as  shall  cease  to  be  in  force  before  tbe  completion  of  their 
respective  tontine  dividend  periods  shall  be  apportioned  equitably  among  such 
policies  as  shall  complete  tlwlr  tontine  dividend  periods";  that  "upon  the 
completion  of  the  tontine  dividend  period  on  Octolier  8th,  18S8.  provided  this 
policy  shall  not  have  been  terminated  prevloiiBly  by  lapse  or  death,  the  legal 
holder  or  boldm  of  thla  policy  shall  have  the  option  either:  First,  to  wlUi- 
draw  In  cash  this  policy's  entire  share  of  the  assets  (whether  In  the  reserve 
fund  proper,  or  In  the  accumulated  surplus);  secondly,  to  convert  the  same 
Into  ft  paid-up  policy  for  an  equivalent  amount:  provided,  always,  that  if  the 
amount  of  said  paid-up  policy  shall  exceed  the  original  amount  of  the  assur- 
ance a  certificate  of  good  health  from  one  of  the  society's  medical  examiners 
shall  be  required:  thirdly,  to  continue  tbe  assurance  for  the  original  amount, 
and  apply  the  entire  tontine  dividend  to  the  purcliase  of  an  annuity  to  reduce 
the  subsequent  premiums  falling  due  upon  this  policy:  provided,  that  in  any 
year  In  which  the  amount  derived  from  such  annuity,  together  with  the  an- 
iiunl  dividend  on  this  policy,  shall  exceed  the  amount  of  premium  due  thereon, 
the  excess  shall  be  paid  in  cash  to  said  Thomas  J.  Hurley  or  assigns;  or, 
fourthly,  to  withdraw  In  cash  this  policy's  share  of  the  accumulated  surplus, 
and  continue  the  policy  In  force  on  the  ordlnar}'  plan";  and  that,  "previous 
to  tlie  completion  of  Its  tontine  dividend  period,  this  policy  shall  have  no  sur- 
render value  in  cash  or  in  a  paid-up  policy." 

Prior  to  the  completion  of  the  tontine  dividend  period,  this  policy 
was  an  ordinary  life  policy, — if  the  assured  should  die  before  the  8th 
day  of  October,  1888,  the  amount  to  be  paid  to  his  surviving  children, 
share  and  share  alike.  It  was  only  upon  the  completion  of  the  ton- 
tine dividend  period  that  the  options  were  to  accrue  to  the  legal 
holder  or  holders  of  the  policy,  and  this  tontine  dividend  period  was 
completed  on  the  8th  day  of  October,  1888. 

The  complaint  alleges  that  the  cash  value  of  the  said  policy  on  the 
8th  day  of  October,  1888,  was  $2,835.30,  which  sum  was  on  that  day 
due  and  payable  to  Hurley  by  the  defendant,  in  accordance  with  the 
provisions  of  the  policy ;  that  on  the  said  8th  day  of  October,  1888, 
the  plaintiff  Hugh  J.  Grant,  as  sheriff,  acting  under  and  in  pursuance 
of  said  warrant,  and  in  the  execution  of  the  same,  "duly  levied  upon 
said  sum  of  money  on  that  day  due  and  payable  under  the  provisions 
of  said  policy  of  insurance  so  issued  as  aforesaid  by  the  defendant 
herein  upon  the  life  of  said  Hurley,  and  demanded  from  the  said  de- 
fendant tbe  said  twenty-eight  hundred  thirty-five  and  dollars, 
the  cash  value  of  said  policy  on  that  day  to  said  Hurley" ;  and  that 
prior  to  the  8th  day  of  October,  1888,  the  plaintiff  the  Columbia  Bank 
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had  given  notice  to  the  defendant  of  its  election  to  receive  the  full 
cash  value  of  said  policy  on  the  8th  day  of  October,  i8^.  The  an- 
swer alleges,  "If  the  said  Hurley  survived  the  said  8th  day  of  Octo- 
ber, i888,  and  had  exercised  certain  privileges  secured  to  him  by 
said  policy,  as  will  more  fully  appear  from  said  policy  itself,  when 
produced,  that  the  full  cash  value  of  said  policy  would  have  been 
$2,835.30,  but  it  denies  that  said  sum  was  on  that  day  due  and  pay- 
able to  the  said  Hurley  by  the  defendant  in  accordance  with  the  pro- 
visions of  the  said  policy;"  admits  that  on  the  8th  day  of  October, 
1888,  "a  paper  purporting  to  be  a  copy  of  a  warrant  of  attachment 
against  the  property  of  said  Hurley,  and  a  copy  of  the  affidavit  upon 
which  the  same  purported  to  have  been  based,  was  left  with  the  de- 
fendant by  a  person  purporting  to  represent  the  plaintiff  Hugh  J. 
Grant,  as  sheriff,"  and  that  a  demand  was  made  upon  it  by  said  per- 
son purporting  to  represent  the  said  Hugh  J.  Grant,  as  sheriff,  f -r  / 
sum  of  $2,835.30,  alleged  to  be  due  under  the  provisions  of  the  said 
policy,  and  that  it  refused  to  pay  the  same,  but  denies  that  the  said 
sum  of  $2,835.30,  or  any  sum  whatever,  was  due  and  payable  by  the 
said  defendant  to  Huriey,  or  to  the  plaintiffs,  or  either  of  them,  on 
the  8th  day  of  October,  1888.  The  answer  further  alleges  that  the 
plaintiffs  did  not,  by  virtue  of  any  of  the  proceedings  or  acts  which 
are  alleged  to  have  been  had  or  to  have  taken  place,  make  a  levy 
upon  the  said  poHcy,  or  acquire  any  lien  upon  or  interest  therein  or 
thereunder ;  that  the  said  policy  has  never  been  in  its  possession  or 
under  its  control  since  the  time  of  its  issuance,  to  wit,  on  or  about  the 
8th  day  of  October,  1873,  and  there  was  not  in  its  possession  or  under 
its  control  at  the  time  the  levies,  or  either  of  them,  were  sought  to 
be  made,  any  property  whatever  belonging  to  said  Hurley. 

Upon  the  trial  the  court  submitted  to  the  jury  the  question  as  to 
whether,  prior  to  the  attempted  levy  by  the  sheriif,  and  in  the  year 
1882,  the  said  policy  had  been  assigned  by  Hurley  to  his  children, 
and  refused  to  submit  any  other  question  to  the  jury.  That  question 
the  jury  answered  in  the  negative,  whereupon  the  court  directed  a 
verdict  for  the  plaintiff  for  the  sum  of  $2,835.30,  with  interest  thereon 
from  the  8th  day  of  October,  1888,  and  from  the  judgment  entered 
upon  that  verdict  the  defendant  appeals. 

The  principal  question  involved  upon  this  appeal  is  whether  the 
Columbia  Bank  acquired  any  lien  upon  this  policy  of  insurance,  or 
the  obligation  of  the  defendant  to  Hurley  under  the  policy  by  virtue 
of  the  service  of  the  warrant  of  attachment  and  the  demand  made  by 
the  sheriff  upon  the  defendant,  on  the  8th  of  October,  1888.  It  is  not 
pretended  that  the  sheriif  ever  had  actual  possession  of  the  policy  of 
insurance,  and  the  bank  acquired  a  lien,  if  at  all,  by  the  service  of  a 
copy  of  the  warrant  of  attachment  upon  the  defendant,  and  the  de- 
mand then  made  by  the  sheriff.  The  method  by  which  such  a  levy 
can  be  obtained  is  regulated  by  section  649  of  the  Code  of  Civil 
Procedure.  Subdivision  2  of  that,  section  provides  that  a  levy  must 
be  made  upon  personal  property  capable  of  manual  delivery,  includ- 
ing a  bond,  a  promissory  note,  or  other  instrument  for  the  payment  of 
money,  by  taking  the  same  into  the  sheriff's  actual  custody;  and 
subdivision  3  provides  that  a  levy  must  be  made  upon  other  per- 
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sonal  property  by  leaving  a  certified  copy  of  the  warrant,  and  a  notice 
showing  the  property  attached,  with  the  person  holding  the  same, -or, 
if  it  consists  of  a  demand,  other  than  as  specified  in  the  last  subdivi- 
sion, with  the  person  against  whom  it  exists.  To  uphold  this  levy, 
therefore,  it  must  appear  that  there  was  personal  property  of  Hur- 
ley's which  consisted  of  a  demand  other  than  upon  a  bond,  a  prom- 
issory note,  or  other  instrument  for  the  payment  of  money,  against 
the  defendant,  on  the  8th  day  of  October,  1888.  The  nature  of  the 
right  of  the  holder  of  a  policy  of  life  insurance  during  the  life  of  the 
assured  has  been  much  discussed,  and  the  exceptional  nature  of 
such  an  instrument  repeatedly  recognized.  Generally  stated,  such  a 
policy  of  life  insurance  may  be  said  to  be  zn  agreement  by  the  obligor 
to  pay  to  a  certain  person  named  a  sum  of  money  upon  the  death 
of  the  insured,  subject  to  the  condition  that  the  premiums  reserved 
are  ^id  upon  the  day  that  they  fall  due,  and  subject,  also,  to  other 
conditions  as  to  the  residence  and  occupation  of  the  assured.  Upon 
the  death  of  the  assured,  the  other  conditions  of  the  pohcy  having 
been  performed,  there  then  exists  a  demand  for  the  payment  of  a 
sum  of  money;  but,  until  that  contingency  happens,  the  obligation  of 
an  insurer  is  not  that  of  a  debtor,  and,  unless  the  policy  has  a  sur- 
render value,  no  demand  exists  against  the  insurer,  which,  within  the 
provisions  of  the  section  of  the  Code  to  which  attention  has  be^n 
called,  is  subject  to  an  attachment.  In  the  development  of  the  busi- 
ness of  life  insurance,  other  policies  than  a  policy  to  insure  the  life 
qf  a  person  named  have  been  issued ;  and  it  has  been  recognized  that 
certain  kinds  of  policies  have  a  surrender  value,  which  the  holder,  or 
the  person  to  whom  the  insurance  is  payable,  is  entitled  to  receive 
upon  the  surrender  of  the  policy  before  the  obligation  of  the  insurer 
has  become  fixed  by  the  terms  of  the  policy  itself.  By  the  express 
provisions  of  the  policy  in  this  action,  it  was  agreed  that,  previous  to 
the  completion  of  the -tontine  dividend  period,  the  policy  should  have 
no  surrender  value  in  cash  or  paid-up  policy,  and  that  neither  the 
assured,  nor  those  for  whose  bene&t  the  policy  was  issued,  could  have 
any  right  to  receive  anything  from  the  insurer,  but  should  forfeit  all 
premiums  that  had  been  paid  upon  the  policy.  This  policy,  there- 
fore, prior  to  the  maturity  of  the  tontine  dividend  period,  had  no  sur- 
render value,  and  the  only  right  of  any  one  to  demand  any  sum  of 
money  from  the  defendant  depended  upon  the  continuance  of  the 
policy  in  force  during  the  whole  of  that  period,  which  was  to  be  com- 
pleted upon  the  8th  day  of  October,  i88S,  or  the  death  of  the  assured 
prior  to  that  time.  If  the  assured  had  died  on  the  8th  day  of  Octo- 
ber, the  defendant  would  have  been  liable  for  the  amount  payable 
upon  his  death,  and  not  liable  under  the  option  contained  in  the  pol- 
icy, to  be  exercised  upon  the  completion  of  this  period.  There  is 
no  provision  of  the  charter  of  the  defendant,  or  of  the  insurance  law 
of  this  state  in  force  when  this  policy  was  issued,  or  which  affected 
the  policy,  to  which  our  attention  has  been  called,  which  prevented 
the  parties  to  a  policy  of  insurance  of  this  character  from  agreeing 
that,  until  the  completion  of  a  period  fixed  in  the  policy,  there  should 
be  no  surrender  value,  and  no  obligation  of  the  insurance  company 
to  the  assured,  or  those  (or  whose  benefit  the  policy  is  issued.  All 


Digiitzed  by 


Google 


432 


80  NEW  YORK  SUPPLBMENT 
and  U4  N«w  York  SUt«  Reporter 


(Sup.  CL 


that  the  plaintiffs  should  acquire  by  virtue  of  a  levy  under  this  war- 
rant of  attachment  was  the  right  that  the  defendants  in  the  action  in 
which  the  attachment  was  issued  had  at  the  time  of  the  service  of  the 
attachment  upop  the  defendant;  and  that  right  must  be  determined 
by  the  agreement  between  the  parties,  as  evidenced  by  the  policy  of 
insurance  which  the  defendant  had  issued.  If  our  construction  of  this 
policy  is  correct,  it  would  follow  that  upon  the  8th  day  of  October, 
i888,  when  the  attachment  was  served  upon  the  defendant,  there  was 
no  demand  in  favor  of  Hurley  upon  which  the  plaintiffs  acquired  a  lien. 

There  is  nothing  in  either  of  the  cases  relied  upon  by  the  plaintiffs 
which  bears  upon  this  question.  In  Kratzenstein  v.  Lehman,  19  App. 
Div.  228,  46  N.  Y.  Supp.  71,  the  question  presented  was  whether  the 
levy  made  by  the  sheriff  by  virtue  of  a  warrant  of  attachment  was 
sufficient  to  give  him  the  custody  of  the  property  levied  upon,  and 
thereby  give  the  court  jurisdiction  to  enter  judgment  in  the  action. 
The  property  levied  upon  was  the  interest  of  the  defendant  in  the 
action  in  a  policy  of  insurance  upon  his  own  life,  which  had  not  yet 
matured,  but  upon  which  premiums  were  to  be  paid;  and  in  the 
prevailing  opinion  the  conclusion  is  expressly  based  upon  the  fact 
that,  under  section  88  of  the  insurance  law  (Laws  1892,  c.  690),  the 
policy  which  was  attempted  to  be  levied  upon  had  at  the  time  of  the 
levy  a  surrender  value  of  $599 ;  and  it  was  assumed  that  as  the  policy 
had  such  a  surrender  value,  which  right  the  owner  of  the  policy  could 
enforce  at  any  time,  there  was  a  demand,  within  section  649  of  the 
Code  of  CivU  Procedure,  which  was  subject  to  attachment.  The 
question  was  whether  any  property  of  the  defendant  was  attached,  so 
that  the  court  would  have  jurisdiction  to  enter  judgment,  and  the 
question  discussed  was  whether  a  policy  of  insurance  was  within  sub- 
division I  or  2  of  section  649  of  the  Code  of  Civil  Procedure.  It  is 
clear  that  if  there  had  been  no  surrender  value  to  this  policy  when  the 
attachment  was  served,  so  that  the  defendant  .in  the  action  in  which 
the  attachment  was  issued  had  no  right  to  demand  from  the  insurance 
company  any  sum  of  money  under  its  contract,  the  question  presented 
would  have  been  entirely  different,  and  the  reasoning  upon  which  that 
decision  was  based  would  have  no  applicaticm. 

In  Trepagnier  v.  Rose,  18  App.  Div.  393,  46  N.  Y.  Supp.  397, 
affirmed  on  opinion  below  in  155  N.  Y.  637,  46  N.  E.  1105,  as  stated 
in  the  opinion,  "the  only  question  presented  was  whether  a  fire  insur- 
ance policy  under  which  a  loss  has  occurred  is  an  instrument  for  the 
payment  of  money,  within  the  meaning  of  subdivision  2  of  section  649 
of  the  Code  of  Civil  Procedure.  If  it  is,  the  sheriff  has  made  no 
valid  levy  under  his  attachment,  for  he  has  failed  to  obtain  the  posses- 
sion of  the  written  policy";  and  it  was  held  that  where  a  loss  had 
been  incurred,  and  the  amount  was  payable  by  the  insurance  company 
to  the  assured,  the  policy  of  insurance  was  not  an  instrument  for  the 
payment  of  money,  within  the  meaning  of  subdivision  2  of  section  649 
of  the  Code.  In  that  case,  when  the  warrant  of  attachment  was 
served,  it  was  conceded  that  the  insurance  company  was  indebted  to 
the  defendant  in  the  action  in  which  the  attachment  was  issued,  and 
the  only  question  discussed  was  whether  the  sheriff  was  required  to 
take  into  his  possession  the  policy  of  insurance  before  acquiring  a  valid 
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lien  upon  the  amount  due  by  the  insurance  company.  In  this  case, 
if  our  construction  of  this  policy  is  .correct,  there  was  nothing  due 
to  Hurley  when  the  warrant  of  attachment  was  smred;  no  demand 
that  Hurley  could  on  that  day  enforce  against  the  insurance  company ; 
and  nothing,  therefore,  upon  which  a  Hen  could  be  obtained. 

The  further  question  which  has  been  argued  by  counsel  in  this  case 
is  whether,  assuming  that  the  warrant  of  attachment  had  been  served 
after  the  completion  of  this  tontine  dividend  period,  the  attaching, 
creditor  would  have  acquired  the  right  to  exercise  this  option,  which 
by  the  policy  was  given  to  the  legal  holder  thereof  upon  the  com- 
pletioi  of  this  perira.  It  is  necessary  to  keep  clearly  in  mind  what 
right  Hurley  acquired  under  his  contract  with  the  defendant  Un- 
doubtedly, upon  the  completion  of  this  period.  Hurley  had  the  right 
to  elect  to  surrender  his  policy  and  to  withdraw  its  cash  value.  He 
also  had  the  right  to  elect  to  accept  a  paid-up  policy,  payable  upon 
his  death,  but  this  right  was  exclusively  vested  in  the  legal  holder  of 
the  policy.  As  between  an  attaching  creditor  and  an  insurance  com- 
pany, the  attaching  creditor  is  not  the  legal  holder  of  the  policy.  It 
had  only  acquired  a  lien  upon  whatever  demand  there  was  due  from 
the  defendant  to  Hurley;  but,  imtil  the  legal  holder  of  the  policy  had 
exercised  his  c^on,  there  was  nothing  due»  and  no  demand  in  favor 
of  Hurley  agamst  the  insurance  company  existed.  It  is  proved  in 
the  case  that  subsequent  to  the  8th  of  October,  1888,  Hurley,  as  the 
legal  holder  of  the  polifcy,  elected  to  take  a  policy  payable  upon  his 
death  to  his  children,  and  that  in  pursuance  of  that  election  the  de- 
fendant issued  such  a  policy ;  but  assuming  that  Hurley,  as  the  legal 
holder  of  the  policy,  had  the  right  to  exercise  that  option  notwithstand- 
ing the  service  of  the  warrant  of  attachment,  then  this  action  cannot 
be  maintained,  which  is  to  recover  the  amount  that  would  have  been 
due  to  Hurley  had  he  exercised  the  option  to  withdraw  the  cash  value 
of  the  property  upon  the  completion  of  the  tontine  dividend  period. 
No  such  election  was  ever  made  by  Hurle;^,  who,  by  the  agreement 
between  himself  and  the  company,  was  entitled  to  make  the  election 
or  exercise  the  option.  Neither  the  plaintiff  nor  the  sheriff  was  ever 
in  a  position  in  which,  as  between  them  and  the  insurance  company, 
they  could  make  the  election ;  and,  until  that  election  was  actually 
made,  there  was  nothing  due  from  the  insurance  company  to  Hurley. 

By  section  648  of  the  Code  of  Civil  Procedure,  the  attachment  may 
be  levied  upon  a  cause  of  action  arising  upon  contract  which  belongs 
to  the  defendant,  and  is  found  within  the  county ;  and  in  such  a  case 
the  levy  of  the  attachment  thereupon  is  deemed  a  levy  upon,  and  a 
seizure  and  attachment  of,  the  debt  represented  thereby.  By  sec- 
tion 649  of  the  Code  the  levy  is  to  be  made  by  leaving  a  certified  copy 
of  the  warrant,  and  a  notice  showing  the  property  attached,  with  the 
person  against  whom  the  demand  exists.  Now,  what  is  the  demand 
that  existed  in  favor  of  Hurley  upon  the  completion  of  this  tontine 
dividend  period?  It  was  the  right  to  receive  from  the  company  either 
a  sum  of  money  or  a  policy  of  life  insurance,  as  he  should  elect.  When 
the  election  had  been  made,  then  a  cause  of  action  arose  against  the 
insurance  company  in  favor  of  Hurley,  which  would,  under  Kratzen- 
stein  V.  I^hman  and  Trepagnier  v.  Rose,  supra,  be  subject  to  the 
SON.T.S.— 28 
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attachment ;  but,  as  I  read  these  sections  of  the  Code,  the  right  to 
elect  is  neither  a  cause  of  action  existing  in  favor  of  Hurley,  nor  a 
demand  against  the  insurance  company,  which  can  be  levied  upon 
under  a  warrant  of  attachment.  "Cause  of  action"  is  defined  in 
Bouvier's  Law  Dictionary  as  "matter  for  which  an  action  may  be 
brought.  *  *  *  A  cause  of  action  does  not  accrue  until  the  ex- 
istence of  such  a  state  of  things  as  wilt  enable  a  person  having  the 
proper  relations  to  the  property  of  persons  concerned  to  bring  an 
action."  In  the  Encyclopaedia  of  Pleading  &  Practice,  vol.  i,  p.  ii6, 
it  is  said,  '*A  cause  of  action  is  generally  held  to  be  a  union  of  the 
light  of  the  plaintiff  and  its  infringement  by  the  defendant."  ■  There 
could  therefore  be  no  cause  of  action  until  the  insurance  company  was 
in  default  and  had  failed  to  comply  with  its  contract,  and  there  was 
certainly  no  failure  of  the  defendant  to  comply  with  the  contract  until 
the  legal  holder  of  the  policy  had  made  the  election  provided  for 
therein.  The  right  to  attach  a  cause  of  action  would  not  give  the 
right  to  attach  this  right  to  elect  under  section  648  M  the  Code.  This 
right  is  to  attach  the  property  of  the  party  against  whom  the  attach- 
men  is  issued,  and  this  is  recognized  by  the  3d  subdivision  of  sec- 
tion 649  of  the  Code,  which  provides  that  the  levy  may  be  made  upon 
other  personal  property,  if  it  consists  of  a  demand  other  than  as  speci- 
fied in  the  2d  subdivision  of  the  section,  by  leaving  a  certified  copy 
of  the  attachment  and  the  notice  with  the  person  against  whom  it 
exists.  It  must  therefore  have  been  property  which  consists  of  a 
demand  against  this  insurance  company,  and  certainly  a  right  to  de- 
termine what  particular  form  the  obligation  of  the  insurance  company 
should  be  cannot  be  said  to  be  property,  under  this  subdivision. 
When  the  right  to  receive  the  money  is  in  existence,  the  demand  then 
exists,  and  that  demand  would  be  subject  to  attachment ;  but  the  right 
to  determine  is  not  such  a  demand.  The  election  preceded  the  ex- 
istence of  a  cause  of  action  against  the  defendant,  as  it  could  not  have 
discharged  its  obligation  until  the  legal  holder  of  the  policy  had  ex- 
ercised the  right  to  elect.  A  tender  of  the  cash  value  of  the  policy 
on  the  completion  of  the  tontine  dividend  period  would  not  have  dis- 
charged the  defendant  unless  the  legal  holder  of  the  policy  had  elect- 
ed to  accept  that  option. 

I  think,  therefore,  that  there  was  no  valid  levy  by  the  sheriff  of'the 
dty  and  county  of  New  York  upon  the  interest  of  Hurley  in  this 
policy,  that  there  was  never  a  demand  due  by  the  defendant  to  Hurley 
or  to  the  plaintiffs  for  the  cash  value  of  the  policy,  and  that  the  motion 
of  the  defendant  to  dismiss  the  complaint  should  have  been  granted. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.   All  concur. 
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{Supreme  Court,  Appellate  Division,  First  Department.   February  18,  1908.) 

1.  COBTRACT— TBRMB— EXPLAWATIOK  — PaBOL  EtIDRNCB. 

Where  a  contract  between  a  theatrical  manager  and  a  lithographer 
provided  that  the  latter  should  make  for  the  former  a  certain  number 
of  "aheeta,**  the  work  to  be  flrst-daas.  It  waa  proper,  In  an  action  for 
the  price  of  the  work  done,  to  admit  parol  evidence  aa  to  the  under^ 
standing  between  the  parties,  the  writing  being  Incomplete  as  to  the 
work  to  be  done  and  methods  of  doing  it 

Appeal  from  trial  term.  New  York  county. 

Action  by  Ignatz  Guttentag  against  Clark  J.  Whitney  and  another. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendants  appeal.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN,  HATCH. 

McLaughlin,  and  ingraham,  jj. 

Alfred  Pagelow,  for  appellants. 
Franklin  Bien,  for  respondent 

INGRAHAM,  J.  The  action  was  to  recover  for  work,  labor,  and 
services  performed  and  materials  furnished  by  the  plaintiff's  assignor 
for  the  defendants  under  a  written  order  given  by  the  defendants  to  an 
agent  of  the  plaintiff's  assignor.  On  the  part  of  the  plaintiff,  Mr. 
Bien,  the  general  superintendent  of  the  plaintiff's  assignor,  testified 
that  the  goods  were  manufactured  in  accordance  with  this  order,  and 
that  a  part  of  the  materials  were  shipped  to  and  received  by  the  defend- 
ants. The  shipments  were  one  to  Syracuse  on  January  15,  1902,  one 
to  Gloversville  on  the  i6th  day  of  January,  1902,  and  one  to  Albany 
about  January  17  or  18,  1902,  and  were  made  to  a  theatrical  company, 
which  was  under  the  management  of  the  defendants.  There  also 
seems  to  have  been  a  subsequent  delivery  made  to  the  same  company 
in  the  city  of  New  York,  but  there  was  evidence  that  the  defendants 
were  not  present  when  the  goods  were  received  and  used,  and  did  not 
inspect  any  of  the  articles  manufactured  under  this  order  until  some 
time  in  January  at  the  city  of  New  York,  when  they  refused  to  accept 
the  remainder  of  the  sheets  manufactured  as  required  by  the  contract. 
The  order  called  for  50,000  sheets,  of  which  2,310  were  delivered  to 
the  defendants.  L^pon  cross-examination  of  Mr.  Bien,  he  testified 
that  a  Mr.  Schwartz  was  employed  by  the  plaintiff's  assignor  to  seek 
woric,  which  he  was  to  submit  for  its  consideration  and  acceptance. 
Mr.  Bien  was  then  asked:  "When  Mr.  Schwartz  brought  you  this 
paper,  Exhibit  i,  and  before  you  wrote  the  acceptance,  did  he  tell  you 
that  this  work  was  to  be  lithograph  stone  work?"  This  was  objected 
to,  and  was  excluded,  upon  the  ground  that  nothing  that  occurred  be- 
tween the  plaintiff's  assignor  and  their  agent  and  the  defendants  would 
have  any  effect  on  the  contract  between  the  parties,  the  contract  being 
in  writing.  The  witness  was  asked  other  questions  as  to  the  conver- 
sation between  the  officers  of  the  plaintiff's  assignor  and  its  agent  when 
this  order  was  delivered,  which  Were  objected  to  and  excluded  upon 
the  same  ground, -to  which  the  defendant  excepted.   One  of  the  de- 
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fendants,  when  examined  as  a  witness,  was  asked :  "At  the  time  you 
gave  Mr.  Schwartz  plaintiff's  Exhibit  i  [the  order],  what  conversation 
did  you  have  with  Mr.  Schwartz?"  This  was  objected  to  by  the 
^intiff,  and  the  objection  sustained,  to  which  the  defendants  excepted. 
The  agent  of  the  plaintiff's  assignor,  who  obtained  the  order,  was  also 
called  as  a  witness,  and  testified  that  he  -wzs  in  the  employ  of  the  plain- 
tiffs assignor,  and  procured  the  order  marked  "Exhibit  i"  from  the 
defendants,  and  delivered  it  to  Mr.  Julius  Bien.  He  was  then  asked, 
"What  did  you  say  to  him  when  you  gave  it  to  him?"  That  was 
objected  to  as  immaterial,  irrelevant,  and  incompetent ;  and  the  objec- 
tion was  sustained,  to  which  the  defendants  excepted.  The  witness 
was  then  asked,  "When  you  received  this  order  froiyi  Mr.  Whitney, 
what  was  said  ?"  That  question  was  also  objected  to  and  excluded,  lo 
which  the  defendants  excepted.  Counsel  for  the  defendants  then  said : 
"What  I  propose  to  prove  is  this :  That  when  this  order  was  obtained 
the  express  stipulation  was  made,  and  stated  by  the  defendant  Mr. 
Whitney,  that  this  must  be  lithographic  stone  work,  and  that  there 
must  be  no  zinc  work;  and  this  witness  is  prepared  to  testify  that 
when  he  took  that  contract  to  the  plaintiff  he  told -them  that  that  was 
what  he  had  undertaken  to  do."  The  court  again  sustained  the  ob- 
jection, and  the  defendants  excepted.  The  witness  was  then  asked, 
"Was  anything  said  by  you  to  Mr.  Whitney  as  to  what  kind  of  pictorial 
lithographic  y^ork  your  firm  would  give  him?"  That  was  objected 
to,  the  objection  sustained,  to  which  the  defendant  .excepted.  There 
was  also  evidence  by  the  defendants  that  what  is  commonly  known  as 
"pictorial  lithographic  work"  is  stone  work,  and  that  a  combination  of 
stone  and  zinc  work  is  not  accepted  in  the  trade  as  pictorial  litho- 
graphic work,  and  that  the  work  done  by  the  plaintiff's  assignor  for 
the  defendants  was  a  combination  of  zinc  and  stone  work.  The  con- 
tract, as  alleged  in  the  complaint,  is  that  "one  Julius  Bien  &  Co.,  a 
corporation,  entered  into  an  agreement  with  the  defendants  herein, 
wherein  and  whereby  the  said  Julius  Bien  &  Co.  agreed  to  do  certain 
work,  labor,  and  services  and  furnish  certain  materials  for  the  defend- 
ants herein,  known  as  'pictorial  lithographic  work,'  fOT  their  produc- 
tion known  as  'Dolly  Varden.*"  In  answer  the  defendants  admit 
that  "an  agreement  was  entered  into  between  the  defendants  and  the 
said  Julius  Bien  &  Co.,  wherein  the  said  Julius  Bien  &  Co.  agreed  to 
do  certain  work,  labor,  and  services,  and  furnish  certain  materials 
known  as  'pictorial  lithographic  work,'  to  be  used  in  connection  with  a 
certain  theatrical  production  known  as  'Dolly  Varden'  " ;  and  it  further 
alleges  that  the  particular  pictorial  lithographic  work  for  the  produc- 
tion of  "Dolly  Varden,"  which  the  plaintiff  s  assignor  agrees  to  exe- 
cute and  perform  for  the  defendants  "in  manner  and  lorm  provided  for 
in  said  contract  and  as  herein  admitted,  was  to  be  what  is  generally 
known  in  the  theatrical  profession  as  'pure  lithographic  work,  and  the 
agreement  of  the  plaintiff's  assignors  was  that  the  said  work  should  be 
performed  and  the  articles  produced  should  be  pure  lithographic  work, 
and  should  be  executed  to  the  absolute  satisfaction  of  this  defendant, 
and  should  only  be  paid  for  by  him  after  he  had  accepted  the  same  as 
satisfactory  in  all  its  parts";  and,  further,  that  the  work  was  never 
accepted  by  the  defendants  in  whole  or  in  part;  that  the  same  was  not 
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pure  lithographic  work>  but  was  work  of  an  entirely  different  and  en- 
tirely unsatis^ctory  character.  "The  process  employed  in  its  produc- 
tion was  not  a  lithographic  process,  nor  was  the  work  produced  what 
is  commonly  and  ordinarily  known  as  'lithographic  work/  but  was  oi 
an  imperfect  and  inferior  grade,  produced  by  a  cheaper  form  of  manu- 
facture, known  as  the  'zinc'  or  some  other  process. 
The  written  order,  which  was  introduced  in  evidence,  is  as  follows : 

"F.  C.  Whitney,  14/02  Broadway,  New  York. 

"New  Tork,  Norb.  14th,  1901. 
"JoiluB  Blen  &  Company— Dear  Sirs:  Kindly  make  for  na  1,250  of  two 
different  12  sheets;  1,2S0  of  one  8  sheets;  C,000  of  two  different  1  sheet,  oM 
per  photos  gfren  yon  at  5c  pr  sheet.  Each  item  to  be  paid  as  soon  as  finished. 
The  work  has  to  be  tn  flrst-class  workmanship,  and  satisfactory  In  every  re> 
spect,  and  done  In  about  fonr  wedo.  F.  O.  Whitney. 

••a  J.  Whitney.** 

This  order  was  accepted  in  writing  by  the  plaintiff's  assignors.  The 
order  was  silent  as  to  the  character  of  the  work  or  the  process  by 
which  it  was  to  be  produced,  and,  unless  it  were  supplemented  by 
some  verbal  testimony  as  to  what  the  parties  intended,  it  is  apparent 
that  it  would  be  unintelligible;  and  there  is  nothing  in  the  accept- 
ance which  specifies  the  work  to  be  done  or  the  method  to  be  adopted 
in  doing  it.  It  is  evident,  therefore,  that  this  order  does  not  alone 
prove  the  contract  as  alleged  either  by  the  plaintiff  or  by  the  defend- 
ants. There  was  simply  an  order  for  a  certain  number  of  sheets  as 
per  photographs  sent  to  the  plaintiff.  It  is  thus  clear  that  the  whole 
contract  between  the  parties  was  not  expressed  in  the  writing,  and  in 
such  a  case  the  rule  excluding  parol  evidence  of  the  contract  which 
was  made  has  no  application. 

In  Brigg  V.  Hilton,  99  N.  Y.  517,  3  N.  E.  51,  52  Am.  Rep.  63,  the 
plaintiffs  signed  a  paper  in  form  which  acknowledged  the  receipt 
of  an  order  from  the  defendants  to  the  plaintiffs  for  certain  goods, 
and  it  was  there  claimed  that,  the  contract  being  in  writing,  parol 
evidence  as  to  what  took  place  at  the  time  the  order  was  given  was 
inadmissible ;  but  it  was  held  that  "even  an  agreement  may  be  valid, 
although  only  a  part  is  in  writing,  and  while,  as  to  that  part,  the  writ- 
ing is  conclusive,  parol  evidence  may  be  used  to  show  the  rest" ;  and 
the  same  rule  has  been  applied  where  the  writing  is  ambiguous,  so 
that  from  the  writing  itself  the  real  contract  between  the  parties  did 
not  fully  appear.  In  such  a  case  parol  evidence  is  offered,  not  to 
contradict  or  vary  the  writing,  but  to  show  how  the  parties  under- 
stood its  terms  so  as  to  relieve  it  from  ambiguity.  Griffiths  v.  Har- 
denbergh.  41  N.  Y.  464;  Dodge  v.  Zimmer,  llo  N.  Y.  43,  I7  N.  E- 
399.  We  think  that  this  case  comes  within  this  exception,  if  it  may 
be  so  called,  to  the  rule  that  excludes  all  negotiations  leading  up  to 
the  making  of  a  contract  which  was  subsequently  reduced  to  writing, 
and  by  which  the  parties  are  bound.  It  would  seem  to  follow,  there- 
fore, that  the  court  erroneously  excluded  this  testimony  to  which 
attention  has  been  called.  If  the  agent,  when  accepting  the  order  for 
this  work,  specifically  undertook  that  the  sheets  were  to  be  printed 
by  a  particular  method,  and  that  the  understanding  was  stated  to 
the  plaintiff's  assignors  as  a  part  of  the  agreement  before  they  ac- 
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cepted  the  order,  they  were  certainly  bound  by  that  agreement;  and 
before  they  could  recover  they  must  prove  that  they  carried  out  their 
contract,  or  that  it  was  waived  by  an  acceptance  of  the  articles  as 
manufactured,  or  in  some  other  manner.  But  the  defendants  are 
entitled  to  have  the  evidence  as  to  the  contract  that  was  actually 
made  submitted  to  the  jury.  It  follows  that  for  the  exclusion  of  this 
testimony  there  must  be  a  new  trial. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


(Supreme  Court.  Appellate  Division,  First  Department.   February  13,  1903.) 

1.  CORPORATIOKS— 8aI,B  OF  StOCK— MlSAPPROPHIATfON— EviDEKCE. 

In  an  action  by  a  corporation  for  money  claimed  to  have  bwu  misap- 
propriated by  a  partner  from  the  concern  while  it  was  still  a  partnership, 
and  for  money  misappropriated  by  the  same  person  while  he  was  ai 
officer  of  the  corporation,  evidence  examined,  and  IkM  stifflclent  to  sop- 
port  a  verdict  that  the  money  was  never  bo  misappropriated. 

2i,  Same— Dividends— Inforkal  Dbclaratioh  —  &alb  or  Stook— Rioan  o* 

Corporation. 

Where  the  owners  and  holders  of  all  the  stock  of  a  corporation,  which 
was  a  family  affair,  and  conducted  without  formalities,  agreed  among 
themselves  to  a  distribution  of  a  certain  Bom,  to  which  they  were  en- 
titled as  dividends,  the  corporation  could  not  object  to  SDcb  action,  thoimli 
the  money  was  distributed  after  a  portion  of  the  stock  was  aold  to  an- 
other. 

8.  Same — Rights  of  Purchaser. 

Where  the  owners  and  holders  of  all  the  stock  of  a  corporation,  which 
was  a  family  affair,  and  conducted  without  formalities,  agreed  amongr 
themselves  to  a  distribution  of  a  certain  sum.  to  which  they  were  entitled 
as  dividends,  a  subsequent  purchaser  of  a  portion  of  the  stodE  was  not 
entitled  to  such  stock's  portion,  unless  tt  was  so  understood. 

4.  Bamb— Dvidence. 

In  an  action  by  a  corporation  for  money  alleged  to  have  been  mis- 
appropriated, but  which  the  defendant  alleged  was  due  himself  and 
mother  as  dividends  earned  on  the  stock  of  the  corporation  while  tbey 
were  its  sole  owners,  evidence  examined,  and  \eld  sufficient  to  support,  a 
finding  of  an  agreement  between  the  defendant  and  bis  mother,  when 
they  were  such  owners,  that  such  sum  should  be  distributed  from  the 
profits  earned. 

BL  Same— Misappropriation— Evidence— Materialitv. 

In  an  action  where  the  only  issues  were  as  to  what  right  defendant 
had  to  take  certain  sums  of  money  from  a  corporation  In  which  he  was 
a  minority  stockholder,  evidence  was  Immaterial  as  to  the  amount  of 
salaries  paid  the  officers  under  the  management  of  the  majority  stock- 
holders. 

8.  Tkiaij— Evidence— Specific  Ubjbctionb. 

An  objection  to  evidence  on  the  ground  of  materiality  does  not  also 
raise  the  question  as  to  its  being  incompetent  and  prejudicial. 

7.  Bahe— REquEBTRD  Charge— Curing  of  Errob. 

Where  evidence  was  Improperly  admitted  over  the  objection  of  plain- 
tiff, and  subsequently  the  court  gave  plaintlfiTs  requested  charge  that  tlw 
subject-matter  of  such  evidence  had  no  bearing  on  the  case,  reUef  hav- 
ing been  granted  to  the  full  exteat  asked,  the  emv  was  cured. 
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8l  Samb— FiauRE  to  Object. 

An  answer  of  a  deceased  defendant  waa  Introduced  In  evidence  by 
defendant,  his  execntrlx,  and,  objections  thereto  baring  been  overruled 
and  exceptions  taken,  the  court  stated,  in  response  to  plalntUTa  question, 
that  the  answer  was  received  onir  as  one  of  the  pleadings  of  tiie  case. 
Beld,  that  plaintlflTs  failure  to  object  to  sach  final  ruling  amounted  to 
an  acquiescence. 

9.  Same — Coument  to  Jdrt. 

An  answer  of  a  deceased  defendant  was  Introduced  in  evidence  by  de- 
fendant, his  executrix,  over  the  objection  of  plaintUf.  Subsequently  de- 
fendant withdrew  the  answer,  bnt  the  coort  gave  defendant's  counsel 
the  right  to  ctHnment  theretm  to  the  jury;  counsel  for  plalntitt  making 
no  objection  and  taking  no  exception.  Beti,  that  plaintiff  could  not 
predicate  emt  oa  aach*  disposition  of  the  matter. 

10.  Aptkal— Recobd. 

Where  the  allied  Improper  remarks  to  tiie  Jury  of  o^Kislng  counsel 
do  not  appear  In  the  record,  the  error  cannot  be  considered  on  appeal; 
the  proper  method  being  to  call  the  attention  of  the  court  to  such  matter, 
take  exception  thereto,  and  Insert  the  matter  In  the  record. 

O'Brien,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  M.  Groh's  Sons  against  Julia  A.  Groh,  executrix  of  John 
Groh.  From  a  judgment  in  favor  of  defendant,  and  an  order  denying 
plaintiff's  motion  for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  O'BRIEN, 
INGRAHAM,  and  McLAUGHUN,  JJ. 

Thomas  Allison,  for  appellant. 
Abram  I.  Elkus,  for  respondent. 

HATCH,  J.  This  action  was  commenced  against  John  Groh,  and 
an  answer  was  interposed  by  him.  He  died  before  the  case  came  on 
for  trial,  his  executrix  was  substituted  as  defendant,  and  an  amended 
answer  was  served  by  her.  The  ^Jaintiff  is  a  domestic  corporation. 
Three  separate  causes  of  action  are  alleged  in  the  complaint.  In  the 
first  cause  of  action  it  is  averred  that  M.  Groh's  Sons  prior  to  Decem- 
ber 30,  1896,  was  a  copartnership;  that  the  defendant's  testator,  John 
Groh,  had  charge  of  its  cash,  and  between  June  i,  1895,  and  Decem- 
ber 30,  1896,  received  $7,175.02  belonging  to  said  copartnership,  which 
he  still  retains,  and  refuses  to  account  therefor;  that  the  plaintiff 
purchased  said  copartnership  and  all  its  claims  on  the  30th  day  of  De- 
cember, 1896.  For  a  second  cause  of  action,  that  between  December  . 
30,  18915,  and  April  17,  1897,  the  said  John  Groh,  while  president  and 
treasurer  of  plaintiff,  received  as  such  president  and  treasurer  $1,577.53, 
the  property  of  plaintiff,  which  he  has  appropriated  to  his  own  use; 
that  the  plaintiff  has  duly  demanded  of  the  said  John  Groh,  prior  to  the 
commencement  of  this  action,  the  sum  so  appropriated,  but  that  he 
has  failed  to  return  the  same.  For  a  third  cause  of  action,  that  the 
said  John  Groh  on  or  about  the  17th  day  of  April,  1897,  received  from 
this  plaintiff,  without  consideration,  the  sum  of  $6,763.16,  and  that 
said  sum  was  procured  by  the  said  John  Groh  from  this^  plaintiff  by 
said  Groh's  representations  that  it  was  due  and  owing  to  him,  when 
in  fact  there  was  nothing  owing  him  from  the  plaintiff,  all  of  which 

T 10.  See  Appeal  and  Error,  vol.  3,  Cent  Dig.  1 280S. 
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the  said  Groh  well  knew  at  the  time  he  made  the  representations  as 
aforesaid ;  that  before  the  commencement  of  this  action  the  plaintiff 
duly  demanded  from  said  John  Groh  the  payment  of  said  last-men- 
tioned sum,  so  received  by  him  without  consideration ;  that  the  same 
has  not  been  paid,  nor  any  part  thereof.  Then  follows  a  demand  for 
judgment  for  the  full  amount  set  forth  in  the  three  causes  of  action, — 
$15,5x5.71.  The  answer,  after  admitting  the  copartnership  of  M. 
Groh's  Sons,  and  the  incorporation  of  the  plaintiff,  denies  the  receipt 
and  appropriation  of  the  money  alleged  in  the  first  and  second  causes 
of  action,  and  denies  that  the  sum  declared  upon  in  the  third  cause  of 
action  was  wrongfully  obtained ;  averring  that  it  was  justly  due  to  the 
said  John  Groh  and  his  mother,  Julia  A.  Groh,  as  the  uncfivided  earn- 
ings and  profits  upon  their  shares  of  stock  in  the  concern.  For  a 
second  and  separate  defense  to  the  first  and  second  causes  of  action, 
the  defendant  set  forth  a  history  of  the  transaction,  which  shows  that 
prior  to  the  ist  day  of  January,  1897,  the  defendant,  with  one  Julia 
A.  Groh,  was  carrying  on  the  business  of  brewers,  as  a  partnership 
under  the  firm  name  and  style  of  M.  Groh's  Sons;  that  upon  January 
1 ,  1897,  a  corporation  was  formed  for  the  purpose  of  carrying  on  said 
business  under  the  same  name,  and  all  the  real  and  personal  property 
of  the  old  firm  was  transferred  to  the  corporation  so  formed ;  that  the 
said  John  Groh  and  Julia  A.  Groh  owned  all  the  capital  stock,  in  equal 
shares ;  that  one  George  Flammer,  an  attorney  and  counselor  at  law, 
had  been  the  attorney  for  the  old  firm,  and  continued  to  be  the  at- 
torney for  the  corporation,  and  was  the  personal  attorney  for  the  said 
John  and  Julia  A.  Groh,  and  waa  familiar  with  and  had  knowledge  of 
all  their  business  affairs ;  that  on  April  16,  1897,  the  said  Flammer 
purchased  all  the  capital  stock  of  said  Julia  A.  Groh,  being  one-half 
of  the  whole,  and  through  her  purchased  for  himself  one  share  from 
the  said  John  Groh ;  that  certain  expenses,  amounting  to  $8,332.30, 
up  to  the  time  of  this  transfer  of  stock,  had  been  paid  out  by  the  said 
John  Groh,  and  that  he  had  not  credited  himself  therefor  upon  the 
books  of  the  corporation,  and  that  on  the  15th  day  of  April,  1897,  the 
said  John  Groh  had  said  last-mentioned  sum  credited  upon  said  books 
as  expenses  having  been  paid;  that  on  or  about  the  15th  day  of  April, 
1897,  the  plaintiff,  with  the  consent  and  approval  of  the  said  Flammer 
and  Julia  A.  Groh,  paid  to  the  said  John  Groh  and  Julia  A.  Groh 
$3,381.68  each,  which  was  due  them  as  earnings  upon  their  capital 
stock ;  that  by  an  instrument  in  writing  the  said  Flammer  released  the 
said  Julia  A.  Groh  from  all  the  liability  set  forth  in  the  complaint. 

The  first  two  causes  of  action  may  be  considered  together.  For  all 
practical  purposes,  they  arise  out  of  the  same  state  of  facts,  and  re- 
sort is  had  to  the  same  class  of  proof  in  estabhshment  of  their  ex- 
istence as  constituting  a  legal  demand  against  the  estate  of  John  Groh. 
The  proof  upon  the  part  of  the  plaintiff  bearing  thereon  tended  to 
show  that  the  cashbook  kept  by  the  firm  showed  that  there  was  cash 
received  between  June  i,  1895,  and  December  30,  1896,  amounting  to 
$7,175.02,  which,  so  far  as  shown  by  the  book,  had  not  been  paid  over 
by  John  Groh  to  the  firm,  or  deposited  with  the  firm's  assets,  and  that 
it  had  never  been  received  by  the  corporation.  The  second  cause  of 
action  was  arrived  at  by  deducting  two  items  which  had  been  enter- 
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cd  in  the  cashbook  under  the  direction  of  John  Groh ;  one  being,  "By 
expenses,  sundries,  %  old  firm,  $8,332.30."  These  two  items  made 
op  the  sum  o£  $8,753.55,  and  deductuig  therefrom  the  amount  claimed 
in  the  first  cause  of  action  leaves  a  balance  of  $1,577.53,  amount 
which  the  plaintiff  claimed  John  Groh  was  chargeable  with,  which 
said  sum  has  been  in  no  wise  accounted  for  by  him  to  the  corporation. 
The  evidence  to  establish  these  two  causes  of  action  was  given  by  the 
bookkeeper,  Schwarzer.  His  testimony  was  to  the  effect  that  the 
balance  stated  in  the  first  cause  of  action  stood  as  a  charge  upon  the 
cashbook  as  money  received  by  John  Groh  for  which  he  had  not 
accounted;  that  on  April  17,  1897,  shortly  before  Flammer  entered 
upon  the  control  of  the  business,  John  Groh  directed  Schwarzer  to 
make  certain  entries  in  the  cashbook  from  a  slip,  among  which  were 
the  two  items  heretofore  mentioned.  Schwarzer  had  no  personal 
knowledge  of  the  transaction,  beyond  what  appeared  upon  the  book, 
and  the  directions  which  Groh  gave  to  him  from  time  to  time  as  to 
the  entries  to  be  made  therein.  Plaintiff's  case,  therefore,  came  to 
rest,  in  the  establishment  of  these  two  causes  of  action,  upon  the 
cashbook,  its  entries,  and  an  arithmetical  calculation  which  produced 
the  specified  sum.  It  is  easily  seen  that  this  evidence  is  by  no  means 
conclusive,  in  showing  that  John  &oh  owed  these  particular  sums, 
and  was  bound  to  account  therefor  to  the  corporation.  It  appeared 
with  much  clearness  that  the  business  methods  of  the  concern,  car- 
ried on  under  the  partnership  which  had  existed  before  the  forma- 
tion of  the  corporation,  were  quite  loose  in  character,  and  the  books 
quite  imperfectly  and  carelessly  kept.  For  a  long  period  of  time 
it  had  been  the  custom  of  the  firm  to  keep  the  cash  received  in  one 
compartment  of  the  safe  used  in  the  business,  and  checks  and  other 
paper  items  in  another  compartment.  When  deposits  were  made  in 
a  bank,  they  were  made  in  equal  sums,  in  units  of  $100.  If  the  paper 
items  to  be  deposited  did  not  make,  in  amount,  equal  hundredths, 
enough  money  was  taken  from  the  safe  to  eqtuilize  the  matter,  so 
that  the  deposit  would  make  the  unit.  In  the  course  of  business, 
money  was  placed  in  the  safe  and  paid  out  without  going  into  the 
cashbook  at  all ;  such  moneys  being  represented  by  slips,  which  took 
the  place  of  cash  paid  out.  These  items  were  never  placed  in  the 
cashbook,  and  the  bookkeeper  knew  nothing  about  them,  did  not  have 
charge  of  the  cash,  did  not  know  how  much  was  paid  out,  and  only 
made  his  entries  in  the  book  from  time  to  time  as  specified  and 
directed  by  C^oh.  This  course  of  business  had  continued  for  a  long 
period  of  time.  When  Michael  Groh,  the  brother  of  John,  was  alive, 
he  and  John  had  access  to  the  cash  drawer,  and  they  were  the  only 
persons  who  placed  cash  therein  or  paid  cash  therefrom.  During 
Michaers  lifetime  he  gave  more  attention  to  this  branch  of  the  busi- 
ness than  did  John.  When  he  died,  John  was  the  only  person  who 
bad  control  of  the  matter.  It  api>eared  by  the  testimony  of  one 
Wernz  that  he  was  in  the  employ  of  M.  Groh's  Sons  from  the  begin- 
ning of  1895  to  August,  1896;  and  he  states  the  course  of  business 
danng  that  period  of  time,  and  testifies  that  sums  of  money  for  a 
considerable  number  of  purposes  were  paid  out  from  the  cash  drawer 
wiUiout  entering  the  sums  in  the  cashbook ;  that  the  stuns  so  paid  out 
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were  usually  represented  by  slips,  but  no  entries  of  the  transactions 
appeared  upon  any  book.  The  two  brothers  and  Julia  A.  Groh,  the 
mother,  were  the  only  persons  interested  in  the  partnership ;  and  it 
being  a  family  affair,  among  the  members  of  which  existed  amicable 
relations,  no  complaint  was  made  of  the  looseness  of  business  meth- 
ods, or  that  which  obtained  in  the  receiving  and  paying  out  of  cash. 
It  is  easy  to  see  that  under  this  system,  involving,  as  it  did,  the  re- 
ceipt and  payment  of  large  sums  of  money,  bookkeeping  would  only 
represent  a. part  of  the  transaction,  and  would  furnish  a  very  unsafe 
basis  upon  which  to  found  a  charge  of  the  misappropriation  of  mon- 
eys. The  whole  subject-matter  was  gone  into  in  considerable  detail, 
and  it  is  quite  evident  that  the  jury  were  authorized  to  find  that  the 
moneys  which  these  items  in  the  cashbook  showed  did  not  in  fact 
represent  the  sums  on  hand  which  John  Groh  was  required  to  turn 
over  to  the  corporation,  and  also  to  find  that,  at  the  time  when  the 
transfer  was  made  to  Flammer,  there  was  no  money,  in  fact,  actually 
chargeable  against  John  Groh,  and  due  to  the  corporation.  Upon 
these  two  causes  of  action  the  evidence  was  conflicting.  Different 
inferences  can  easily  be  drawn  therefrom.  The  jury  were  authorized 
to  draw  the  inference,  and,  having  found  that  John  Groh  was  not 
chargeable  with  these  sums,  we  think  such  conclusion  must  be  sup- 
ported. 

The  third  cause  of  action  presents  a  different  question,  and  rests 
upon  different  evidence.  When  Flammer  assumed  control  of  the 
corporation,  on  April  17,  1897,  John  Groh  directed  Schwarzer  to 
draw  two  checks, — one  for  $5,241.65,  and  the  other  for  $1,521.47. 
The  bookkeeper  testifies  that,  after  the  checks  were  drawn,  John 
Groh  went  to  the  desk  of  Mr.  Flammer,  in  the  same  office,  and  said : 
"Here  is  two  checks  I  wish  you  to  sign.  They  are  moneys  due  me 
from  the  old  firm."  "Mr.  Flammer  said,  'Well,  if  you  say  they  are  all 
right,  I  will  sign  them.'  "  They  were  thereupon  signed  and  handed 
to  Groh.  Of  the  proceeds  of  these  checks,  John  Groh  paid  one-half 
to  his  mother.  The  fact  that  he  had  these  two  checks  and  their  pro- 
ceeds is  undisputed.  John  Groh's  estate,  therefore,  is  liable  to  pay 
the  same,  unless  it  is  made  to  appear  that  he  and  his  mother  were 
entitled  to  receive  this  sum  of  money  as  due  to  them  from  the  cor- 
poration. It  is  claimed  by  the  defendant  that  such  is  the  fact;  that 
these  persons  were  entitled  to  have  and  receive  such  sums  as  profits 
or  earnings  upon  their  stock  in  the  corporation  between  December 
30,  1896,  and  April  17,  1897,  during  which  time  they  were  the  owners 
and  holders  of  all  the  stock,  and  would  be  entitled  to  a  dividend  there- 
from, if  in  fact  it  had  been  earned  and  declared.  The  corporation  at 
this  time  was  a  family  affair.  It  had  changed  none  of  its  business 
methods  from  what  had  existed  when  it  was  a  partnership.  John 
Groh  and  his  mother  owned  all  the  stock  and  bonds.  They  were  a 
majority  of  the  board  of  directors ;  the  third  member  was  an  employ^, 
and  followed  Groh's  instructions.  All  the  offices  of  the  corporation 
were  held  by  John  Groh  and  his  mother,  and  the  former  conducted 
the  business  of  the  corporation  without  going  through  the  form  of 
holding  directors'  meetings,  or  evidencing  any  act  of  the  corpora- 
tion by  written  minutes.    In  so  far  as  John  Groh  dealt  with  third 
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parties  in  connection  with  the  business  carried  on  by  the  corporation, 
he  could  create  a  legal  liability  against  it,  and  a  third  party  would  not 
be  driven  to  the  necessity  of  showing  a  resolution  authorizing  such 
dealing,  or  other  minute  vesting  him  with  auth(»ity  to  act.  Under 
such  circumstances,  the  business  of  the  corporation  may  be  lawfully 
carried  on  mthout  formal  votes,  and,  if  the  obligation  incurred  is  with- 
in the  general  scope  of  the  business  of  the  corporation,  the  transaction 
will  be  upheld,  and  the  third  party  need  not  prove  formal  action,  lo  es- 
tablish the  liability  of  the  corporation.  Sheridan  Electric  L.  Co.  v. 
Chatham  Nat.  Bank,  52  Hun,  575,  5  N.  Y.  Supp.  529;  affirmed  on 
appeal,  127  N.  Y.  517,  28  N.  E.  467;  Hall  v.  Herter,  83  Hun,  19,  31 
N.  Y.  Supp.  6g2;  s.  c.  on  another  appeal,  90  Hun,  280,  35  N.  Y. 
Supp.  769;  amrmed  on  appeal  on  opinion  below,  157  N.  Y.  694,  51 
N.  E.  109Z.  As  between  the  owners  and  holders  of  all  the  stock  of 
the  corporation,  it  must,  in  principle,  follow  that  the  members  of  such 
corporation,  entitled  to  receive  dividends,  may  agree  among  them- 
selves, either  by  conversation  or  otherwise,  to  appropriate  of  the 
funds  of  the  corporation  a  specified  sum,  as  agreed  upon,  and  dis- 
tribute the  same;  and  the  stockholder,  upon  the  receipt  of  it,  will 
acquire  good  title  thereto  as  against  the  other  members  of  the  cor- 
poration. It  amounts  to  a  mere  division  of  the  property  by  agree- 
ment of  all  the  parties  in  interest,  and,  as  between  them,  it  is  perKCtly 
good,  and  may  not  be  attacked,  where  the  act  does  not  impair  the 
rights  of  third  parties.  It  appears  in  the  testimony  that  this  money 
was  in  fact  divided  between  Mrs.  Groh  and  John,  and  Mrs.  Groh  tes- 
tified that  it  was  her  share  of  the  moneys  which  belonged  to  the  old 
firm;  that  she  knew  that  this  was  money  due  to  her;  the  amount 
that  was  coming,  she  did  not  know  until  she  received  it,  but  the  pur- 
pose for  which  it  was  to  be  paid,  she  did  know,  and  it  had  been 
the  subject  of  an  arrangement  between  herself  and  John  prior  to 
the  time  when  it  was  to  be  paid  to  her.  According  to  the  testimony 
of  the  bookkeeper,  John  Groh  claimed  when  he  received  the  checks 
that  they  were  for  money  due  to  him  which  had  accrued  prior  to 
the  transfer  to  Flammer.  Flammer  also  understood  this  claim,  as 
Groh  told  him  what  the  mone^  was  for,  and  he  knew  when  he  signed 
the  checks  that  they  were  given  for  the  purpose  of  discharging  a 
claim. 

If  the  claim  existed,  as  a  legitimate  debt,  which  Groh  and  his  mother 
were  entitled  to  withdraw  from  the  corporation,  then  he  had  the  right 
to  take  the  same,  and  Flammer  could  not  be  misled  as  to  the  purpose 
for  which  the  checks  were  delivered,  if  the  claim  existed.  It  only 
remains,  therefore,  to  see  if  the  evidence  was  sufficient  to  authorize 
the  jury  to  find  that  the  moneys  represented  by  the  checks  had  in 
fact  been  appropriated  by  agreement  between  Mrs.  Groh  and  her  son, 
while  they  were  the  owners  and  holders  of  the  stock,  and  in  control 
of  the  corporation.  The  evidence  as  to  the  earnings  of  the  cor- 
poration during  the  period  of  time  when  its  stpck  was  held  by  Mrs. 
Groh  and  her  son  is  the  subject  of  much  testimony.  The  figures 
are  not  only  confusing,  but  counsel  have  been  enabled  to  draw  en- 
tirely different  conclusions  from  the  testimony.  The  defendant  claims, 
and  quotes  from  the  testimony  to  show,  that  the  profits  of  the  cor- 
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poration  during-  this  period  of  time  were,  upon  the  average,  $3,350 
per  month,  and,  up  to  the  time  when  the  transfer  to  Flammer  took 
place,  amounted  to  something  over  $11,000,  while  from  the  same  testi- 
mony the  plaintiff  is  enabled  to  extract  that  the  average  profits  per 
month  were  only  $850.66^  per  month,  and  for  the  3^  months  the 
gross  profits  amounted  only  to  $2,977.33^.  The  checks  amounted 
to  $6,763.12.  It  may  be  said  that  the  evidence  in  establishment  of 
the  sum  earned  as  profits  at  this  time  is  quite  uncertain, — so  much 
so  that  to  make  an  accurate  estimate  of  the  same  is  quite  impossible. 
The  amount  withdrawn  was  much  less  than  the  defendant  claims 
was  earned,  an^l  over  twice  as  much  as  claimed  by  the  plaintiff. 
The  proof  clearly  shows  that  some  sum  was  earned  as  profits,  and 
the  jury  were  authorized  to  find  that  the  sum  which  was  withdrawn 
by  the  defendant  did  not  exceed  the  amount  of  profits  which  the 
business  had  canted.  Because  the  proof  is  somewhat  uncertain,  does 
not  preclude  the  jury  from  finding  a  fact  therefrom,  and  the  result 
of  their  finding  is  no  more  speculative  and  conjectural  than  it  is  in 
many  other  classes  of  actions ;  and  because  it  is  difficult  or  impossible 
to  arrive  at  exact  figures,  does  not  furnish  a  reason  why  the  jury 
should  make  no  finding  at  all.  All  the  facts  have  been  laid  before 
them,  and  from-  those  facts  they  were  authorized  to  make  the  finding 
which  they  reached.  Equitably,  Mrs.  Groh  and  her  son  were  entitled 
to  the  profits  which  the  stock  of  the  corporation  had  earned  during 
the  time  they  were  the  exclusive  owners  thereof.  The  defendant 
Flammer  by  his  purchase  did  not  acquire  the  right  to  such  profits, 
unless  it  was  understood  that  no  dividend  was  to  be  paid  therefrom. 
The  profits  having  been  earned,  and  Mrs.  Groh  and  her  son  being 
equitably  entitled  thereto,  they  had  the  right  to  agree  upon  the  with- 
drawal of  a  sum  which  should  not  exceed  their  interest  prior  to  the 
time  when  Flammer's  interest  attached.  That  they  did  so  agree  is 
meagerly  established  by  the  testimony,  but  enough,  we  think,  ap- 
peared to  authorize  the  jury  so  to  find.  Mrs.  Groh  understood  that 
she  was  to  have  and  receive  the  sum  of  money  on  account  of  this 
matter.  What  its  exact  amount  was,  she  did  not  know.  Nobody 
could  have  known,  from  the  manner  and  method  in  which  the  busi- 
ness was  conducted.  That  John  Groh  so  understood  it  is  also  made 
clear.  His  mouth  is  closed,  but  the  fact  that  he  made  the  claim  that 
this  sum  was  due  him,  and  that  he  asserted  such  claim  when  the 
checks  were  drawn  and  signed,  had  previous  to  that  time  negotiations 
with  his  mother,  and  subsequently  gave  to  her  one-half  of  such  pro- 
ceeds, is  sufficient  evidence  from  which  the  jury  could  find  that  the 
agreement  to  distribute  this  sum  of  money  was  made  between  them, 
and  that  such  sum  represented  the  earnings  of  their  stock  for  the 
period  of  time  they  were  exclusively  entitled  to  have  and  receive  the 
same.  We  think,  therefore,  that  the  jury  were  authorized  to  find  that 
the  plaintiff  was  not  entitled  to  recover  upon  any  of  its  causes  of  ac- 
tion. 

It  is  claimed,  however,  that  errors  were  committed  upon  the  trial 
which  call  for  reversal  of  this  judgment.  The  defendant  was  permit- 
ted to  prove  that,  after  Flammer  entered  upon  the  control  of  the  affairs 
of  the  corporation,  he  made  himself  president  thereof,  and  his  two 
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brothers-in-law  directors;  that  he  voted  himself  a  salary  of  $15,000 
a  year,  and  subsequently  increased  it  to  $25,000,  and  also  paid  salaries 
to  the  other  directors  in  connection  with  positions  held  by  them  in  the 
management  of  the  corporation.  Objection  was  made  to  this  testi- 
mony. The  objection  was  overruled,  and  the  testimony  received. 
The  basis  of  the  objection  was  that  it  was  immaterial.  The  testimony 
was  immaterial  to  any  issue  presented  by  the  pleadings.  The  plaintiff, 
however,  nowhere  claimed  upon  the  trial  that  it  was  prejudiced  by  the 
introduction  of  such  testimony.  Its  sole  complaint  was  that  it  was 
immaterial,  as  bearing  upon  any  issue.  Upon  this  appeal  it  is  argued 
that  it  was  not  only  immaterial,  but  incompetent,  improper,  and 
prejudicial.  It  was  the  duty  of  council  to  call  the  court's  attention  to 
the  ground  of  objection.  Had  the  court's  attention  been  called  there- 
to, doubtless  it  would  have  excluded  it,  or  it  might  have  been  with- 
drawn. Turner  v.  City  of  Newburgh,  109  N.  Y.  301,  16  N.  E.  344,  4 
Am.  St.  Rep.  453.  The  question  as  now  sought  to  be  presented  was 
not  raised.  Atkins  v.  Elwell,  45  N.  Y.  753 ;  Charlton  v.  Rose,  24  App. 
Div.  485,  48  N.  Y.  Supp.  1073.  When  the  objection  was  made  that 
the  testimony  was  immaterial,  it  was  conceded  to  be  competent.  Ward 
V.  Kilpatrick,  85  N.  Y.  413,  39  Am.  Rep.  674. 

Assuming,  however,  that  error  could  be  predicated  of  this  ruling,  it 
appears  that,  at  the  close  of  the  charge,  counsel  for  the  plaintiff  asked 
the  court  to  charge  that  the  amount  of  Mr.  Flammer's  salary  had  no 
bearing  upon  the  issues  in  this  action,  and  the  court  so  charged.  It 
was  within  the  defendant's  right  to  ask  that  this  testimony  be  disre- 
garded Hatner  v.  Platner,  78  N.  Y.  90.  Counsel  did  not  ask  that  it 
be  disregarded,  but  he  asked  the  court  to  charge  that  it  had  no  bear- 
ing upon  the  issues.  The  court  granted  to  the  counsel  all  the  relief 
in  respect  to  such  testimony  which  was  asked  to  be  given.  He  might 
have  asked  that  such  testimony  be  stricken  from  the  record,  and  that 
the  jury  be  instructed  to  disregard  it,  and  requested  such  charge  as 
would  eliminate,  so  far  as  was  possible  to  have  eliminated,  any  harmful 
results  which  may  have  resulted  from  its  introduction.  Counsel,  how- 
ever, contented  himself  upon  this  subject  with  the  request  which  he 
made,  and  which  was  charged ;  and,  as  he  obtained  with  respect  to 
such  testimony  all  that  he  asked,  he  ought  not  now  to  be  heard  to 
complain  because  he  did  not  ask  more,  or  all  to  which  he  was  entitled. 
If,  tnerefore,  error  was  committed  in  receiving  it,  it  was  cured  by  the 
request  which  was  made,  as  relief  was  granted  to  the  full  extent  to 
which  the  plaintiff  asked. 

It  is  further  objected  that  counsel  was  permitted  to  read  in  evidence 
the  answer,  sworn  to  by  John  Groh.  The  record  shows  that  the 
answer  was  introduced  in  evidence,  and  counsel  objected  upon -the 
^ound,  "It  is  evidence  for  the  plaintiff  in  his  own  behalf."  Ilie  ob- 
jection was  overruled,  and  exception  taken.  Counsel  for  the  plaintiff 
then  asked : 

"Does  your  bonor  admit  It  as  evidence  of  the  facts  stated  in  It?  The  Court: 
No;  It  Ib  not  entitled  to  be  regarded  as  evidence  of  tbe  fact  Mr.  Natban: 
It  1m  for  that  purpose  my  friend  offers  It— because  It  Is  before  tbe  court 
for  the  trial  of  the  issues,  and  not  for  the  facts  contained  in  it.  The  Court: 
I  will  receive  it  as  one  of  tbe  ideadlngs  in  the  ease." 
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Counsel  did  not  object  to  this  ruling  of  the  court,  which  simply  re- 
ceived the  answer  in  evidence  as  one  of  the  pleadings  before  the  court. 
He  is  to  be  deemed,  therefore,  as  acquiescing  in  this  holding  of  the 
court  that  for  this  limited  purpose  it  might  be  properly  considered. 
The  court  expressly  excluded  it  as  evidence  of  the  facts  stated  in  it. 
At  the  close  of  the  case,  and  before  charging  the  jury,  the  court  called 
the  parties'  attention  to  the  reception  cm  the  answer  in  evidence,  and 
stated  that,  if  plaintiff  stood  upon  the  objection  and  exception,  the 
answer  would  be  stricken  out,  and  further  stated  to  counsel  for  the 
defendant  that  he  had  a  perfect  right  to  comment  upon  the  pleadings 
before  the  jury.  Defendant's  counsel  then  stated:  "Very  well.  L 
will  withdraw  it."  The  court  then  stated  the  qualification  under  which 
it  was  first  admitted,  and  counsel  for  the  defendant  said,  "I  may  com- 
ment on  it  to  the  jury?"  to  which  the  court  replied,  *'Oh,  yes;  you 
have  a  perfect  right."  Counsel  for  the  plaintiff  made  no  objection  to 
this  disposition  of  the  matter,  and  took  no  exception  to  the  ruling  of 
the  court  thereon.  Consequently  he  must  be  considered  as  having 
acquiesced  in  such  ruling,  and  may  not  now  predicate  error  of  it.  It 
is  urged  upon  our  attention  that  counsel  for  the  defendant  commented 
upon  the  facts  set  forth  in  the  answer  before  the  jury,  and  made  an 
argument  based  thereon.  Such  fact  does  not  appear  in  anything  con- 
tained in  the  record.  If  counsel's  summing  up  to  the  jury  was  im- 
proper in  any  respect,  the  only  way  any  question  could  be  presented, 
arising  thereon,  was  for  the  plaintiff  to  nave  called  the  attention  of  the 
court  to  the  improper  matter,  taken  an  exception  thereto,  and  inserted 
the  language  claimed  to  be  improper  in  the  record,  so  that  the  court 
upon  the  appeal  might  see  that  the  exception  thereto  was  good. 
There  is  nothing  in  this  record  which  raises  any  such  question.  In- 
deed, there  is  nothing  to  show  that  the  defendant  even  referred  to  the 
answer  in  his  summing  up  before  the  jury. 

Other  exceptions  have  been  urged  upon  our  attention,  but  all  of 
them  are  embraced  within  the  discussion  already  had,  and  need  not 
further  receive  attention  from  us.  We  do  not  think  that  any  prejudi- 
cial error  was  committed  against  the  plaintiff,  which  has  been  the  sub- 
ject of  a  proper  exception,  enabling  it  to  be  reviewed  by  this  court,  or, 
if  so,  plaintiff  has  waived  any  rights  which  he  possessed  to  object 
thereto. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 

costs. 

VAN  BRUNT,  P.  J.,  and  INGRAHAM  and  McLAUGHUN, 
JJ.,  concur. 

O'BRIEN,  J.  (dissenting).    Upon  the  first  two  causes  of  action, 

questions  of  fact  were  presented  to  the  jury.  It  was  not  shown  that 
Groh  had  actually  received  the  moneys,  all  that  appeared  being  that 
he  had  directed  such  moneys  to  be  chiarged  up  in  the  cash  account  as 
for  expenses;  and  the  jury  were  thus  free  to  infer  that  the  entries 
were  correct,  or  that  the  moneys,  if  wrongfully  drawn,  were  not  so 
drawn  by  John  Groh.  Their  conclusion,  therefore,  should  not  be  dis- 
turbed, in  finding  no  cause  of  action  against  the  defendant  as  to  these 
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sums.  As  to  the  third  cause  of  action,  however,  I  think  there  should 
be  a  reversal,  and  therefore  dissent. 

It  appears  that  the  money  was  withdrawn  by  check  after  Flammer 
had  purchased  his  stock  and  bonds,  and  became  entitled  to  a  majority 
interest  in  the  corporation,  and  after  he  was  actually  installed  as  treas- 
urer, for  his  signature  as  treasurer  was  duly  affixed  to  the  checks  in 
■question.  The  claim  made  by  the  defendant  is  that  such  moneys  were 
due  to  John  Groh  and  to  his  mother,  who  prior  to  April  17,  1897, 
were  the  sole  owners  of  the  corporation  which  had  been  formed 
December  30, 1896;  and  it  was  sought  to  be  inferred  that  such  moneys 
were  withdrawn  for  the  purpose  of  paying  the  son  and  mother  a 
dividend  for  the  period  between  January  i  and  April  17,  i8c)7,  and 
it  was  shown  that,  upon  receipt  of  the  checks,  John  Groh  paid  over 
to  his  mother  a  part  of  the  moneys  obtained.  The  entry  made  at  the 
time  such  checks  were  given  was,  "To  balance  old  firm  account."  A 
great  deal  of  testimony  was  introduced,  under  exception,  to  show  what 
the  relations  between  Flammer  and  the  Groh  family  had  been,  what 
be  received  as  an  officer  of  the  corporation .  during  the  ensuing  year, 
what  his  friends  received,  what  the  earnings  of  the  company  were,  and 
what  percentage  thereof  the  defendant  obtained,  all  with  a  view  to 
showing  that  the  money  received  by  John  Groh  on  April  17,  1897, 
-which  he  divided  with  his  mother,  was  no  more  than  a  fair  dividend  to 
■be  declared  and  obtained  by  them  for  the  period  between  January  i 
and  April  17,  1897.  Much  of  this  evidence  was  evidently  incompetent 
and  immaterial ;  the  issue  being  whether  or  not  John  Groh  was  justi- 
fied in  thus  receiving  moneys  at  the  time  he  did.  There  is  no  doubt 
that  had  such  moneys  been  taken  by  him  prior  to  April  17,  1897,  and 
at  a  time  when  Flammer  had  no  interest  in  the  corporation,  such  with- 
•drawal  would  have  been  entirely  justified,  since  only  he  and  his  mother 
were  interested  in  the  concern.  Although  they  may  have  agreed  prior 
to  April  17, 1897,  to  withdraw  from  the  company  such  moneys,  in  the 
way  of  a  (Uvidend,  the  fact  remains  that  they  did  not  do  so,  but  waited 
until  Flammer  had  made  his  purchase  of  stock  and  bonds,  and  was  in- 
stalled as  treasurer  of  the  company,  when  it  was  necessary  to  obtain 
his  signature  to  make  the  withdrawal.  It  was  not  shown  that  Flam- 
mer, when  he  bought  the  stock  and  bonds,  agreed  to  any  such  payment 
of  dividends ;  but,  on  the  contrary,  regarding  such  payment  as  a  debt, 
4W  it  must  be  considered,  if  due  at  all,  he  had  expressly  stipulated  in  his 
written  agreement  that  the  defendant,  Julia  Groh,  should  assume  all 
debts  outstanding.  The  inevitable  conclusion,  it  seems  to  me,  is  that 
the  mcHieys  withdrawn  by  John  Groh  on  April  17,  1897,  were  with- 
drawn without  authority,  and  that  his  estate  is  liable  to  the  company 
ior  their  return. 

I  think,  therefore,  that,  as  to  the  third  cause  of  action,  the  judgment 
appealed  from  should  be  reversed,  and,  as  to  the  first  and  second  causes 
•of  action,  it  should  be  affirmed 
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MOORE  T.  HANOVER  NAT.  BANK  OF  CITY  OP  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department.   February  13,  190&.) 

1.  JUDGHKNT  IN  EOLIDO — RkLEABE  OF  OXB  DsrBKDAHT — LUBII^TTT  OF  DkBTOB — 

ExcBsaivB  Levy. 

A  complaint  allied  that  defendant  obtained  against  plalntlll  and 
another.  In  the  state  of  Louisiana,  a  judgment  In  aolldo.  after  which  de> 
fendant  released  plalntlfTs  co-debtw,  but  reserved  hla  rights  against  plain- 
tiff, and  thereafter  collected  under  execution  against  plaintiff  more  than 
plaintiff's  proportionate  share  of  the  judgment;  and  the  complaint  al- 
leged that,  under  a  certain  statute  of  Louisiana,  defendant  was  not  en- 
titled to  recover  more  than  plaintiffs  proportionate  share,  and  that,  hj 
such  statute,  plaintiff  could  not  enforce  contribution  from  his  co-debtor. 
Beld,  that  the  complaint  was  sufHcIent,  wltbont  alleging  the  exhaostloa 
of  legal  remedies  against  plalntlfTs  co-debtor. 

2.  Sahr— Defenses. 

Defendant  could  controvert  the  all^tlon  that  plaintiff  was  prevented 
from  enforcing  contribution  from  his  codefendant  by  the  release  granted. 
8.  Baue— Recovert  of  Excess. 

Rev.  Civ.  Code  La.  art  2203,  provides  that  where  one  of  the  eo-debton 
In  Bolldo  is  discharged  by  the  creditor,  who  reserves  lils  rights  against 
the  other,  the  creditor  cannot  recover  from  the  other  more  tlian  his  pro- 
portionate share.  A  note  owned  by  a  citizen  of  New  York  was  sued  on 
In  Louisiana,  and  a  Judgment  in  soUdo  against  the  makers  obtained.  The 
plaintiff  discharged  one  of  the  makers,  and,  under  an  execution,  collected 
from  the  other  more  than  his  proportionate  share,  tfeld,  that  the  debtor 
oot  released  might  sue  the  plaintiff  In  tbe  courts  of  New  York  to  n- 
cover  the  eiccess  over  bla  proportlbnate  share  of  the  judgment 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  George  W.  Moore  against  the  Hanover  National  Bank 
of  the  city  of  New  York.  From  a  judgment  overrnling  a  demurm 
to  the  complaint,  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Paul  Fuller,  for  appellant. 
George  Ryall,  for  respondent. 

HATCH,  J.  The  complaint  avers  that  the  defendant  is  a  banking 
association  organized  and  incorporated  under  and  by  virtue  of  an  act 
of  the  United  States,  and  doing  business  in  the  city  of  New  York, 
borough  of  Manhattan ;  that  theretofore,  and  at  the  city  of  New  Or- 
leans, in  the  state  of  Louisiana,  the  plaintiff,  with  one  Byrne,  without 
consideration,  and  solely  for  the  accommodation  of  the  Robt.  H. 
Chaffe  Company,  Limited,  maker,  indorsed  a  promissory  note  for 
the  sum  of  $io,ooo ;  that  said  note  was  made  payable  to  the  order  oE 
this  plaintiff  and  said  Byrne,  was  indorsed  at  the  city  of  New  Orleans, 
and  payable  at  the  defen<)ant's  place  of  business,  in  the  city  of  New 
York;  that  when  so  made  and  indorsed  it  was  received  by  the  de- 
fendant, and  discounted  for  the  account  and  benefit  of  the  maker,  who 
received  the  proceeds ;  that  the  maker  promised  and  agreed  to  take  up 
and  pay  said  note  when  the  same  fell  due,  but  failed  so  to  do ;  that  the 
■  defendant,  after  the  said  note  became  due,  and  on  or  about  the  20th 
day  of  March,  1895,  brought  an  action  in  the  circuit  court  of  the 
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United  States,  Fifth  circuit,  Eastern  district  of  Louisiana,  in  which 
action  this  plaintiff  and  said  Byrne  were  defendants,  and  the  defendant, 
Hanover  National  Bank  of  the  City  of  New  York,  was  plaintiff;  that 
a  judgment  wgs  recovered  therein  against  the  plaintiff  and  said  Byrne, 
in  solido,  for  the  sum  of  $zopoo,  with  interest  and  costs,  as  indorsers 
upon  the  note  (.the  judgment  was  annexed  to  the  complaint,  and  made 
a  part  thereof) ;  that  subsequent  to  the  rendition  of  said  judgment  the 
plaintiff  therein  procured  to  be  issued  an  execution  to  the  sheriff  of 
the  parish  of  Orleans,  in  the  state  of  Louisiana,  and  said  sheriff,  pur- 
suant to  the  directions  contained  in  said  execution,  levied  upon  and 
sold  certain  real  property  of  the  plaintiff  in  satisfaction  of  said  judg- 
ment ;  that  the  proceeds  of  such  levy  and  sale,  amounting  to  the  sum 
of  $9,569.45,  were  applied  by  the  sheriff  to  the  payment  of  said  judg- 
ment on  or  about  the  loth  day  of  July,  1896;  that  the  plaintiff  herein, 
by  reason  of  these  facts,  became  entitled  to  recover  and  receive  from 
the  said  Byrne,  his  codefendant  in  said  action  and  judgment,  a  con- 
tribution of  OTie-half  of  the  amount  so  recovered  from  the  plaintiff, 
amounting  to  the  sum  of  $4,479.17;  that  the  defendant  did  on  or  about 
the  6th  day  of  February,  1896,  receive  and  accept  from  the  said  Byrne 
the  sum  of  $500,  and,  in  consideration  thereof,  did  release  and  dis- 
charge Byrne  from  any  and  all  liability  to  the  defendant  herein  for  and 
on  account  of  said  judgment,  expressly  reserving,  however,  in  said  re- 
lease, all  of  the  defendant's  right  and  claim  to  enforce  said  judgment 
against  the  plaintiff  herein;  that  the  defendant  had  no  notice  of  such 
release,  and  the  same  was  not  discovered  by  him  until  in  or  about  the 
month  of  May,  1897;  that  after  the  rendition  of  the  judgment,  and  the 
levy  and  sale  thereunder,  as  above  set  forth,  and  subsequent  to  the  re- 
lease, of  the  said  Byrne  from  said  judgment,  the  plaintiff  herein,  in  or 
about  the  month  of  May,  1897,  instituted  legal  proceedings  to  compel 
contribution  by  the  said  Byrne  of  his  proportionate  share  of  the 
amount  so  collected  of  the  plaintiff;  that  the  said  Byrne  appeared  in 
such  proceedings,  and  produced  and  proved  the  release  to  him  by  the 
defendant,  and  by  reason  thereof  the  plaintiff  was  unable  to  enforce 
contribution  or  payment  by  him  of  such  proportionate  share;  that, 
under  and  by  virtue  of  the  provisions  of  the  statute  of  the  state  of 
Louisiana,  it  is  provided  that  a  release  or  discharge  of  one  of  the  co- 
debtors  in  solido  discharges  all  the  others,  unless  the  creditor  ex- 
pressly reserved  his  right  against  the  other  co-debtor ;  that  the  effect 
of  such  reservation,  however,  is  to  preclude  the  enforcement  of  the 
claim  against  the  co-debtors  beyond  their  proportionate  share  thereof, 
the  purpose  and  object  of  the  statute  being  to  compel  the  creditor  so 
releasing  a  co-debtor  jointly  and  severally  liable  to  limit  the  recovery 
from  the  co-debtors  not  released  to  the  amount  of  his  or  their  propor- 
tionate share,  as  such  release  defeats  such  co-debtor's  rights  to  subro- 
gation to  claim  contribution  or  equal  payment  against  his  co-debtors; 
that  by  the  statute^  of  Louisiana  the  releasing  creditor  is  regarded, 
where  he  collects  the  whole  sum  from  the  co-debtor  after  executing 
a  release,  as  having  been  paid  money  on  the  supposition  of  an  obliga- 
tion which  did  not  exist.  The  complaint  further  avers  that  the  defend- 
ant did  not  deduct  from  the  judgment,  or  from  the  proceeds  resulting 
from  its  enforcement,  the  sum  which  the  plaintiff  herein  was*  entitled 
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to  enforce  under  the  statute  against  his  codefendant,  Byrne ;  that  the 
amount  or  sum  for  which  the  defendant  is  liable  by  reason  of  the  facts 
hereinbefore  set  forth,  and  the  giving  of  said  release,  is  the  sum  of 
$4,479.17,  with  interest  at  S  per  cent,  from  the  loth  day- of  July,  1896, 
and  for  such  sum  the  plaintiff  demands  judgment.  The  complaint  also 
avers  the  laws  and  statutes  of  the  state  of  Louisiana,  and  specific  pro- 
visions thereof,  as  follows : 

"Art  2203.  The  remission  or  conrentloiial  discharge  In  law  of  one  of  the 
co-debtors  in  solldo  discharges  all  the  others,  unless  the  creditor  has  expressly 
reserved  his  rights  against  the  latter.  In  the  latter  case,  he  cannot  claim  the 
debt  without  making  a  deduction  of  the  part  of  him  paid,  to  whom  be  has 
made  the  remission." 

"Art.  2301.  He  who  received  what  Is  not  dne  him,  whether  he  received  It 
throuKh  error  or  unknowtn^y,  obliges  himself  to  restore  It  to  blm  from  whom 
he  has  unduly  received  It." 

"Art.  2304.  A  thing  not  due  Is  that  which  Is  paid  on  the  supposition  of  obli- 
gation which  did  not  exist,  or  from  which  a  person  has  been  released." 

It  clearly  appears  from  the  averments  of  the  complaint  that  after 
the  judgment  was  rendered  against  the  plaintiff  and  Byrne,  and  before 
the  enforcement  of  the  judgment,  the  bank  released  the  defendant 
Byrne  from  all  liability  upon  the  judgment  for  the  sum  of  $500,  and 
then  proceeded  to  enforce  the  same  for  the  full  amount  due  and  unpaid 
thereon,  by  a  levy  upon  and  a  sale  of  the  plaintiff's  property.  It  also 
clearly  appears  from  the  averments  of  the  complaint  that  by  such  act 
the  plaintiff  herein  was  precluded  from  enforcing  contribution  against 
his  co-debtor,  Byrne ;  and  this  result  apjpears  whether  we  regard  the 
legal  proceedings  which  are  alleged  therem  to  have  been  taken  by  the 
plaintiff  against  the  defendant  Byrne  as  having  exhausted  his  legal 
remedies  against  Byrne,  or  not.  Had  the  plaintiff  herein  prosecuted 
the  proceedings  against  Byrne  to  a  judgment,  from  which  it  appeared 
that  Byrne  was  not  legally  liable  to  make  contribution  under  the  laws 
of  the  state  of  Louisiana,  the  defendant  herein  would  not  have  been 
conclusively  bound  by  such  adjudication,  as  it  was  not  a  party  thereto. 
It  could  still  contest  the  legal  effect  of  the  execution  of  the  release  to 
Byrne,  and  the  most  that  could  be  claimed  for  the  judgment  in.  his 
favor,  if  such  in  fact  had  been  rendered,  would  be  as  matter  of  evi- 
dence. It  was  not  necessary,  however,  to  show  that  the  plaintiff  had 
taken  any  legal  proceedings  or  exhausted  his  legal  rights  and  reme- 
dies against  Byrne,  as  a  condition  precedent  to  the  maintenance  of 
this  action.  The  effect  of  the  pleading  is  to  show  that  the  legal  result 
flowing  from  the  release  is  to  prevent  the  enforcement  of  a  contribu- 
tion from  Byrne.  The  defendant  herein  is  not  cut  off  from  contro- 
verting such  fact,  or  from  showing  that  such  legal  conclusion  did  not 
flow  from  its  execution  of  the  release  under  the  circumstances  which 
attended  its  execution.  The  complaint,  quite  independent  of  its 
statement  concerning  the  resort  to  legal  remedies,  states  that  the  exe- 
cution of  the  release  was,  in  legal  effect,  to  discharge  Byrne  from  con- 
tribution to  him,  and  tliat  by  this  act  of  the  defendant  he  has  suffered 
in  the  sum  which  he  claims  to  recover  in  this  action. 

The  only  question,  therefore,  which  the  case  really  presents,  is 
whether  this  action  will  lie  in  this  jurisdicticm  to  recover  the  sum 
claimed,  or  any  other  sum,  on  account  of  the  releasing  and  discharge 
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of  Byrne  from  the  operation  and  effect  of  the  judgment.  It  is  clear 
that  the  note  itself,  as  it  vas  made  and  indorsed  for  use  in  the  city  of 
New  York,  and  was  discount«l  therein,  became  subject,  in  its  enforce- 
ment, to  the  laws  of  this  jurisdiction ;  but,  notwithstanding  this  fact, 
it  was  quite  competent  for  the  defendant  to  institute  legal  proceedings 
for  the  enforcement  of  the  note  within  the  state  of  Louisiana.  That 
was  matter  of  election  upon  its  part,  and,  when  it  invoked  the  aid  of 
the  jurisdiction  oi  the  courts  administering  the  law  in  such  state,  it 
became  bound  by  such  laws,  and  was  required  to  conform  thereto, 
in  procuring  a  judgment  and  enforcing  the  same.  In  Union  Naiional 
Bank  v.  Chapman,  169  N.  Y.  538,  62  N.  £.  672,  57  L.  R.  A.  513,  a 
general  rule  was  announced  respecting  the  law  which  governs  the  en- 
forcement of  a  contract  obligation  in  a  foreign  jurisdiction  tn  these , 
words:  "All  matters  respecting  a  remedy  to  be  pursued,  including 
the  bringing  of  suits  and  the  service  of  process,  depend  upon  the  law 
of  the  place  where  the  action  is  brought."  When,  therefore,  the  de- 
fendant procured  its  judgment  in  the  state  of  Louisiana,  it  became  at 
once  subject,  in  dealing  with  the  same,  to  the  laws  of  that  state ;  and  if, 
by  such  Uiws,  a  release  bv  one  co-debtor  had  the  legal  effect  of  limiting 
the  enforcement  of  the  judgment  against  the  remaining  debtor  to  his 
proportionate  share  of  sudi  judgment,  then  the  defendant  became 
bound  by  such  rule,  and  was  prohibited  from  collecting  more  upon 
the  judgment  than  was  represented  by  the  debtor's  share,  if  contribu- 
tion were  made  by  both.  Moreover,  there  is  a  higher  obligation  rest- 
ing upon  the  defendant  than  such  as  is  represented  by  the  mere  use  of 
remedies  and  proceedings  in  enforcing  its  claim.  When  the  judgment 
was  rendered,  it  became  a  contract  between  all  of  the  parties  to  the 
action,  the  terms  of  which  were  created  by  operation  of  law.  Mills 
V.  Hoffman,  92  N.  Y.  181 ;  Peo.  ex  rel.  Reynolds  v.  City  of  Buffalo 
(Super.  Buff.)  21  N.  Y.  Supp.  601,  and  cases  cited,  affirmed  on  appeal 
140  N.  Y.  300,  35  N.  E.  485,  37  Am.  St.  Rep.  563.  The  judgment 
having  become  a  contract  between  the  parties,  it  could  only  be  enforced 
according  to  the  contractual  relation  which  the  law  operated  to  create. 
By  the  terms  of  the  contract,  a  release  of  one  co-debtor,  in  law, 
operated  to  the  destruction  of  all  remedy  by  the  other  co-debtor  to 
compel  contribution  from  the  debtor  so  released.  This  impaired  the 
contract,  to  the  prejudice  of  the  plaintiff,  and  operated,  in  law,  to  a 
breach  of  its  conditions,  except  to  the  extent  that  it  permitted  in  the 
present  case  a  limited  enforcement  of  the  judgment  for  the  propor- 
tionate share  for  which  the  plaintiff  herein  remained  liable  after  such 
release.  The  defendant  could  not  enjoy  the  benefits  to  be  derived  from 
the  judgment,  and  repudiate  the  obligations  which  attended  upon 
its  enforcement.  Wood  v.  Seely,  32  N.  Y.  105.  The  judgment  which 
the  defendant  obtained  shows  that  it  was  as^ainst  the  plaintiff  and 
Byrne  jointly,  and  was  such  a  judgment  as  is  termed  in  the  law  of 
Ix}uisiana  a  "judgment  in  solido."  Being  such,  the  law  operated  to 
create  the  contract  between  the  parties  thereto.  The  defendant  be- 
came entitled  to  enforce  it  against  either  or  both  of  the  co-debtors 
for  its  full  amount.  It  could  not,  however,  release  one,  and  enforce 
it  for  the  whde  amount  against  the  remaining  debtor.  Such  act  im- 
paired such  debtor's  rights  under  the  judgment,  and,  in  operation,  was 
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distinctly  to  his  prejudice.  As  the  defendant,  after  it  had  executed  the 
release,  could  not  enforce  the  judgment  for  more  than  an  amount  of 
the  remaining  debtor's  proportionate  share,  when  the  defendant,  in 
violation  of  the  law  under  which  it  held  its  judgment,  collected  mon 
than  that  sum,  it  received  money  from  this  plaintiff,  to  which  it  was  not 
entitled,  either  by  virtue  of  the  judgment,  or  for  any  other  reason.  It 
must  be  held  within  the  law  of  tlus  jurisdiction  that  it  is  now  to  be 
regarded  as  holding  such  money  for  the  use  of  the  plaintiil,  and  that  an 
action  will  lie  within  this  jurisdiction  to  recover  such  sum. 

If  these  views  are  sound,  it  follows  that  the  interlocutory  judgment 
should  be  affirmed,  with  costs  in  this  court  and  in  the  court  below, 
with  leave  to  the  defendant  to  withdraw  demurrer  and  to  answer  within 
2o  davs  upon  payment  of  such  costs.  All  concur,  except  VAN 
BRUNT,  P.  J.,  and  PATTERSON,  ].,  who  dissent. 


(79  App.  UiT.  306.) 

PEOPLE  ei  rel.  BOLZA  t.  ADAM  et  al. 
(Supreme  Court,  Appellate  Division,  Fonrth  DeparttneDt  December  18,  1902.) 
1.  Ht7HiciPAZi  ConpoRATiom— Buffalo— Oradb  Crossiho  Commission— Pbti- 

TIOH — Sd  FFICIENCY. 

A  petition  filed  with  the  grade  crossing  commissioners  of  Buffalo, 
requesting  that  application  be  made  for  the  appointment  of  a  commission 
to  appraise  the  compensation  to  be  awarded  petitioner  for  damages  caused 
by  tiie  construction  of  a  viaduct  through  a  street,  set  out  that  under  an 
agreement  between  the  commissioners.  In  behalf  of  Buffalo,  and  a  rail- 
road company,  and  nnder  the  act  creating  the  grade  crossing  commis- 
sioners of  Bnflalo  and  the  various  acta  amendatory  tbereof  and  supple- 
mental thereto,  a  cut  was  made  In  a  certain  highway,  etc.  The  graSe 
crossing  act  (Laws  1800.  c.  25S)  provides  that.  If  the  commissioners  shall 
decide  tbat  It  is  necessary  to  any  plan  adopted  by  them  that  any  street 
shall  be  closed,  etc.,  they  may  apply  to  the  special  term  for  the  appoint- 
ment of  three  commissioners  to  ascertain  the  compensation  to  be  made 
therefor.  Held,  that  the  petition  aufflclently  averred  that  the  cut  was 
the  result  of  a  determination  of  the  commissioners  that  for  the  purpose 
of  carrying  out  a  plan  adopted  by  them  it  was  necessary  that  it  be  made. 

Certiorari  by  the  people,  on  the  relation  of  Auguste  Bolza,  against 
Robert  B.  Adam  and  others,  as  grade  crossing  commissioners,  etc 

Writ  allowed. 

Ar^ed  before  ADAMS,  P.  J.,  and  SPRING,  WILLIAMS,  HIS- 
COCK,  and  NASH,  JJ. 

Frank  F.  Williams,  for  relator. 
De  Witt  Clinton,  for  respondents. 

ADAMS,  P.  J.  This  is  a  proceeding  which  was  commenced  by 
the  granting  of  a  writ  of  certiorari  by  the  Erie  special  term  to  review 
the  action  of  the  grade  crossing  commissioners  of  the  city  of  Buffalo 
denying  to  the  relator  a  liearing,  and  also  denying  her  request  that 
application  be  made  for  the  appointment  of  a  commission  to  appraise 
the  compensation  to  be  awarded  her  for  damages  caused  by  the  con- 
struction of  a  viaduct  and  tunnel  through  a  street  or  public  highway 
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known  as  the  "Terrace,"  in  front  of  the  relator's  premises,  upon  the 
ground  that  the  grade  crossing  commissioners  had  no  jurisdiction. 
The  act  in  question  (Laws  1890^  c.  255)  provides,  among  other  things, 
that: 

"If  the  commiselonerB  eball  decide  that  It  is  necessary  for  the  purpose  of 
can7liig  out  aoy  plan  or  modification  or  alteration  of  a  plan  adopted  by  tbem, 
tlut  any  street  shall  be  closed  or  discontinued,  or  that  the  grade  of  any 
street  or  portion  of  any  street  or  public  ground  shall  be  changed,  and  that 
any  property  may  be  injured  thereby  for  which  the  owner  or  persons  Inter- 
ested therein  are  lawfully  entitled  to  compensation,  •  •  •  the  commls- 
slonerB,  by  their  chairman,  may  apply  to  the  special  term  of  the  supreme 
court  for  the  appointment  of  three  commUisioners  to  ascertain  the  compen- 
sation therefor  to  be  paid  to  the  owners  or  persons  interested  In  the  land 
proposed  to  be  taken  or  which  may  be  injured." 

The  relator,  in  her  petition,  states,  in  substance,  that  in  the  year 
1895,  pursuant  to  an  agreement  entered  into  between  the  grade  cross- 
ing commissioners  in  behalf  of  the  city  of  Buffalo  and  the  New  York 
Central  &  Hudson  River  Railroad  Company,  and  pursuant  to  the 
provisions  creating  the  grade  crossing  commission  of  the  city  of 
Buffalo,  and  the  various  acts  amendatory  thereof  and  supplemental 
thereto,  a  cut  or  opening  was  made  in  the  so-called  "Terrace"  through 
the  same  from  the  east  to  the  west,  and  passing  immediately  in  front 
of  her  premises,  which  opening  or  excavation  is  about  28  feet  in  width 
and  about  4  feet  in  depth  below  the  surface  of  the  Terrace,  and  that 
about  such  opening  there  were  erected  two  copings  or  stone  walls, 
with  two  iron  fences  thereon,  which  copings,  stone  walls,  and  iron 
fences  were  erected  above  the  surface  of  the  Terrace  to  the  height  of 
about  4^  feet;  that  the  same  were  extended  through  the  Terrace 
and  across  the  entire  front  of  her  premises,  and  that. thereby  there 
was  appropriated  to  the  exclusive  use  of  the  New  York  Central  & 
Hudson  River  Railroad  Company  so  much  of  the  Terrace  as  was  in- 
cluded within  such  excavation,  copings,  stone  walls,  and  iron  fences, 
and  that  such  excavation,  copings,  stone  walls,  and  iron  fences  have 
continued  to  exist  as  so  erected,  and  do  continue  to  exist  at  the  pres- 
ent time ;  that  they  deprive  the  owners  of  the  premises  adjacent  there- 
to of  the  access  to  and  egress  from  their  respective  premises  which 
they  had  always  enjoyed  prior  to  the  year  1895,  when  such  struc- 
tures were  erected,  and  have  lessened  and  injured  the  rental  and 
actual  value  of  the  relator's  premises.  It  is  to  be  observed  that  in 
her  petition  the  relator  does  not  in  terms  charge  that,  for  the  purpose 
of  carrying  out  any  plan  adopted  by  them,  the  grade  crossing  com- 
missioners had  decided  that  it  was  necessary  to  close  or  discontinue 
any  portion  of  the  Terrace,  or  to  change  the  grade  thereof;  nor  does 
she  allege  in  so  many  words  that  any  portion  of  the  Terrace  has 
been  closed  or  discontinued,  or  that  the  grade  thereof  has  been  chan- 
ged ;  and  we  assume  that  it  was  because  of  these  informalities  that 
the  commissioners  held  that  they  had  no  jurisdiction  to  entertain 
her  claim.  If  we  are  correct  in  this  assumption,  we  think  the  com- 
missioners were  clearly  in  error.  The  grade  crossing  act  was  obvi- 
ously designed  by  the  legislature  to  afford  a  summary  and  inex- 
pensive method  by  which  claims  arising  out  of  the  appropriation  of 
or  changes  in  the  streets  of  that  city  might  be  determined;  and,  while 
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it  may  be  conceded  that,  before  persons  seeking  to  avail  themselves 
of  such  act  can  invoke  the  aid  of  tribunals  exercising  semijudicial 
powers  by  virtue  of  special  statutory  provisions,  they  must,  in  their 
petition,  which  furnished  the  jurisdictional  foundation  of  their  pro- 
ceeding, make  an  affirmative  case  of  necessity  for  the  application,  yet 
we  think  it  is  not  essential  that  this  be  done  by  language  which  is 
exact  and  technical,  if  only  it  be  such  as  to  bring  the  case  fairly  within 
the  intent  and  spirit  of  the  creative  act.  This,  to  our  mind,  is  a  just 
and  reasonable  rule,  and-  there  is  all  the  more  reason  why  it  should 
obtain  in  a  case  arising  under  an  act  like  the  one  in  question,  which 
this  court  has  held  affords  a  remedy  exclusive  in  its  nature.  Myer 
V.  Adam,  63  App.  Div,  540,  71  N.  Y.  Supp.  707,  affirmed  in  169  N.  Y. 
605,  62  N.  E.  1098 ;  People  v.  Same,  74  App.  Div.  604,  77  N.  Y.  Supp. 
754.  Giving,  therefore,  to  such  an  act  a  fairly  liberal  construction, 
it  is  not  at  all  difficult  to  reach  the  conclusion  that  the  relator's  peti- 
tion contained  allegations  which  are  sufficient  to  call  upon  the  com- 
missioners to  take  such  action  as  is  contemplated  by  the  statute  from 
which  their  power  to  act  is  derived ;  for  it  is  to  be  observed  that  she 
not  only  avers  that  the  cut  or  opening  complained  of  was  the  result 
of  an  agreement  entered  into  by  the  grade  crossing  commissioners 
on  behalf  of  the  city  of  Buffalo  with  the  railroad  company,  but  she 
adds  that  this  agreement  was  made  "pursuant  to  the  provisions  of 
the  act  creating  the  grade  crossing  commissioners  of  the  city  of  Buf- 
falo, and  the  various  acts  amendatory  thereof  and  supplemental  there- 
to," which,  in  our  opinion,  is  equivalent  to  saying  that  it  was  the  re- 
sult of  a  determination  by  the  commissioners  that,  for  the  purposes  of 
carrying  out  a  plan  adopted  by  them,  it  was  necessarv  to  do  the  thing 
complained  of,  which,  as  the  petition  and  accompanying  affidavits  dis- 
close, was  such  an  alteration  of  the  grade  of  the  Terrace,  or  such  par- 
tial closing  of  the  street  itself,  as  cause  a  substantial  diminution  in 
the  rental  and  actual  value  of  the  relator's  premises.  We  conclude, 
therefore,  that  the  relator  is  entitled  to  a  hearing,  and  that  if.  upon 
such  hearing,  she  establishes  the  allegations  of  her  petition,  commis- 
sioners should  be  appointed  to  appraise  the  compensation  to  which 
she  may  show  herself  entitled.  An  order  may  be  entered  accord- 
ingly. The  matter  of  costs  is  reserved  until  the  coming  in  of  the 
defendant's  return. 

Determtnntlon  of  commltifilODerB  ovemilpd.  nnd  henring  directed.  The  qaes- 
tlon  of  costs  reserved  nntll  the  coming  In  of  the  return.  All  concor. 


(Snpreme  Gontt,  Appellate  Division,  First  Departmait  Febmary  18,  1908.) 

1,  Trial— SuBCHONS  and  CoifPLAiN-r— Cafacitt  or  Partibs— Ihtalid  Ahbxd> 
MENT— Effect. 

Plaintiff  sued  defendant  In  his  Indtvldnal  capacity,  and,  after  verdict 
was  granted  leave  to  amend  the  snmmons  and  complaint  bo  as  to  charge 
defendant  In  a  representatlTe  capacity  as  manager  and  trustee  of  a  cer- 
tain newspaper.  Judgment  was  entered  against  defendant  in  such  repre- 
sentatlTe capacity,  which  was  reveraed  od  appeal  on  the  ground  that  the 
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court  had  no  pow^r  to  authorize  the  amendment.  On  Tacntlon  of  the 
Judgment  plaintiff  moved  to  vacate  the  order  by  which  the  summons  and 
complaint  were  amended,  which  was  graoted,  and  thereupon  a  Judgment 
was  entered  on  the  Tcrdlct  against  defoidant  bidlTldnally.  ffel^  that 
Binee  the  oider  amadlng  the  snmmons  and  complaint  was  void,  It  did 
not  operate  as  a  discontinuance  of  the  action  as  to  defendant  IndMduaUy, 
and  the  judgment  against  blm  Individually  was  proper. 

5.  Pkess  Associations— Contb acts— Breach— AcnoKB—EvTDKSCR. 

Where,  In  an  action  by  a  press  association  for  breach  of  a  contract  for 
the  delivery  of  news.  It  was  contended  that  plaintiff  was  not  the  real 
party  In  Interest,  but  that  another  corporation  organized  in  UUnoIs  was 
8uch  real  party  In  interest,  an  unexecuted  and  undelivered  contract  be- 
tween the  Illinois  corporation  and  a  member  of  the  association  of  news- 
papers to  which  defendant  belonged  was  inadmissible  to  corroborate 
other  testimony  that  the  IlUnols  c<ffporatlon  was  the  real  party  In  In- 
terest 

8.  BaMB— COHOLUBION. 

Where,  in  an  action  for  breach  of  a  news  contract,  It  was  claimed  that 
plaintiff  was  not  the  real  party  in  Interest,  evidence  of  an  attorney  that 
he  knew,  from  transactions  of  plalntlfC's  assignor,  that  they  were  dealing 
with  an  Illinois  corporation,  which  defendant  claimed  to  be  the  real 
party  In  interest,  and  from  these  dealings  witness  inferred  that  a  transfer 
of  the  contract  sued  on  had  been  made  to  the  Illlnote  corporation,  was  In- 
competent. 
4.  Sahr— Damages. 

Where  plaintiff,  a  news  association,  contracted  to  furnish  newspapers 
vrltb  news  for  pubIlcatl<Mi,  such  contract  was  depefadent  on  idalntUTs 
BklU,  knowledge,  and  dlsoetlon,  and  Imposed  to  some  extent  a  relation 
€t  confidence  between  the  parties;  and  hence,  In  an  action  for  breach, 
on  repudiation  of  the  contract  by  defendant,  where  It  was  shown  that 
before  the.  expiration  of  the  contract  plaintiff  became  insolvent,  and 
therefore  unable  to  perform,  and  the  contract  from  its  personal  character 
being  unassignable,  It  was  only  entitled  to  recover  the  difference  between 
what  it  would  have  received  after  the  breach  up  to  the  time  of  Its  In- 
solvency and  what  it  would  have  cost  plaintiff  to  have  performed  the 
contract  during  such  time. 

6.  BAin— ExcBssiTK  Dauaors— Appeal— HoDtncATioii  or  JuxKUiBitT. 

Where,  In  an  action  for  breach  of  contract,  the  damages  awarded  were 
a  certain  sum  per  month,  and  it  was  held  on  appeal  that  plaintiff  was  not 
entitled  to  recover  for  the  entire  length  of  time  for  which  damages  were 
assessed,  plaintiff  will  be  given  the  option  to  reduce  the  judgment  or 
Bubmlt  to  a  new  trlaL 

Appeal  from  trial  term.  New  York  county. 

Action  by  the  United  Press  ap;ainst  the  A.  S.  Abell  Company  and 
others.  From  a  judgment  against  defendant  Felix  Agnus,  he  ap- 
peals. Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  PATTERSON. 
INGRAHAM,  and  LAUGHUN,  JJ. 

A.  G.  Fox,  for  appellant. 
William  C.  Davis,  for  respondent. 

PATTERSON,  J.  This  action  was  brought  to  recover  damages 
for  the  breach  of  a  contract.  Many  defendants  are  named  in  the 
summons  and  complaint,  but  service  was  alone  made  on  the  defend- 
ant Felix  Agnus.  Issue  was  joined  upon  his  answer,  and  upon  a 
trial  a  verdict  was  directed  by  the  court  in  favor  of  the  defendant. 
From  the  judgment  entered  upon  the  verdict  thus  directed  an  appeal 
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was  taken  to  this  court,  and  it  was  reversed,  and  a  new  trial  ordered. 
58  App.  Div.  611,  68  N.  Y.  Supp.  613.  That  reversal  was  placed  upon 
the  ground  that  the  condition  of  the  evidence  as  it  appeared  in  the 
record  required  the  submission  of  an  issue  of  fact  to  the  jury.  The 
cause  was  brought  on  for  retrial,  and  the  jury  found  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  $35,000.  The  defendant  Agnus  moved 
for  a  new  trial,  which  motion  was  denied,  and  an  order  was  duly 
entered  thereupon.  After  the  verdict  was  rendered  on  the  second 
trial  the  plaintiff,  by  motion,  asked  leave  of  the  court  to  amend  the 
summons  and  complaint  so  as  to  charge  the  defendant  Agnus  with 
liability,  not  as  an  individual,  but  in  a  representative  capacity,  "as 
manager  and  trustee  of  the  Baltimore  American  &  Commercial  Ad- 
vertiser, a  newspaper  published  in  the  city  of  Baltimore  under  a  deed 
of  trust  made  to  him  by  Charles  C.  Fulton  and  wife."  That  motion 
was  granted,  and  thereupon  judgment  was  entered  against  Agnus 
in  his  representative  capacity.  After  the  entry  of  such  judgment 
Agnus  moved  to  vacate  it,  the  ground  of  the  motion  being  that  the 
court  had  no  power  to  amend  the  process  and  pleadings,  Agnus  not 
having  been  made  a  defendant  in  a  representative  capacity,  but  being 
sued  only  as  an  individual.  His  motion  was  denied,  and  from  the 
order  of  denial  an  appeal  was  taken  to  this  court,  when  such  order 
was  reversed,  and  the  motion  was  granted.  By  the  judgment  thus 
vacated  it  was  adjudged  that  the  United  Press,  the  plaintiff,  recover 
of  Felix  Agnus,  as  manager  and  trustee  of  the  Baltimore  American 
&  Commercial  Advertiser,  a  newspaper,  etc.,  the  sum  of  $35,000  and 
costs.  When  that  judgment  was  vacated  by  the  order  of  this  court 
the  case  stood  in  this  situation,  viz. :  It  had  been  fully  tried  upon  an 
issue  of  the  liability  of  the  defendant  as  an  individual ;  a  verdict  had 
been  rendered  after  that  full  trial ;  on  that  verdict  the  plaintiff  was 
entitled  to  judgment  against  Agnus  individually,  but  the  summons  and  ■ 
complaint  had  been  amended  by  an  order  which,  if  it  stood  unrevoked, 
would  make  a  judgment  against  Agnus  individually,  in  conflict  with 
the  allegations  of  the  complaint  as  to  his  liability.  In  that  state  of 
the  case  the  plaintiff  moved  for  an  order  vacating  the  order  by  which 
the  summons  and  complaint  were  amended,  and  that  motion  was 
granted,  the  effect  being  to  reinstate  the  summons  and  complaint  as 
they  were  before  the  amendments  were  allowed.  Thereunon  a  judg- 
ment was  entered  upon  the  verdict  by  which  it  was  adjudged  that 
the  plaintiff  recover  of  the  defendant  Felix  Agnus,  manager  and 
trustee;  the  word  "as"  being  omitted,  and  the  words  "manager  and 
trustee"  being  merely  descriptive.  This  is  treated  as  an  individual 
judgment  against  Agnus,  who  now  appeals  therefrom,  and  from  the 
order  denying  the  motion  for  a  new  trial,  and  in  his  notice  of  appeal 
he  brings  up  for  review  the  order  vacating  the  order  by  which  the 
summons  and  complaint  were  amended. 

It  is  urged  by  the  appellant  that  the  order  allowing  the  amendment 
of  the  summons  and  complaint  was,  in  effect,  a  discontinuance  of  the 
action  as  to  the  defendant  Agnus  individually;  that  it  was  final,  and 
one  which  the  court  had  no  power  to  vacate  or  set  aside ;  or,  in  other 
words,  that,  notwithstanding  the  invalidity  of  the  order  by  which  the 
amendments  were  allowed,  he,  in  consequence  of  the  granting  of  such 
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invalid  order,  was  effectually  and  finally  dismissed  from  the  action, 
and  could  not  be  brought  back  into  it.  It  may  be  conceded  that  an 
amendment  of  a  summons  and  complaint  substituting  one  party  for 
another  amounts  to  a  discontinuance  of  the  action  as  against  the 
party  stricken  out  as  a  defendant,  and  that  the  party  thus  stricken  out 
is  no  longer  before  the  court ;  but  the  order  making  the  substitution 
must  be  a  valid  and  binding  order,  and  one  within  the  power  of  the 
court  to  make.  Here  the  order  of  amendment  was  invalid.  It  was 
so  declared  to  be  by  this  court,  which  said : 

"Tbe  defendant  Agnus  having  been  sued  Individually  only,  tbe  court  bad 
no  power,  after  a  trial  bad  and  a  verdict  rendered  against  him  In  that  ca- 
pacity only,  to  amend  tbe  summons  and  complaint  bo  as  to  make  tbe  action 
one  against  him  in  bis  representative  capacity.  By  tbe  amendment  a  new 
and  Independent  cause  of  action  was  substituted  by  making  another  party  a 
defendant  In  the  action  (Van  Cott  v.  Prentice,  104  N.  Y.  45.  10  N.  E.  257), 
—a  cause  of  action  upon  wbicb  issue  had  never  been  Joined,  and  one  which 
tbe  defendant  In  bis  rqavsentative  capacity  had  never  bad  an  opportunity 
to  defend/'  78  App.  Div.  245.  76  N.  Y.  Snpp^  692. 

The  court  having  no  power  to  make  that  order,  nothing  was  ac- 
complished by  it ;  no  new  defendant  was  admitted,  and  no  old  defend- 
ant was  discharged.  It  remained  upon  the  files  of  the  court  as  an 
order  obligatory  upon  no  one,  determining  nothing,  and  was  properly 
vacated,  because  it  remained  in  form  merely  as  an  obstruction  to  the 
cntrjr  of  a  proper  judgment. 

With  the  verdict  of  the  jury  on  the  merits,  as  the  facts  were  made  to 
appear  by  the  evidence,'  we  see  no  reason  to  interfere.  The  evidence 
on  the  second  trial  is  substantially  the  same  as  that  contained  in  the 
record  of  the  first  trial.  It  is  unnecessary  to  rehearse  the  facts  in 
detail,  as  they  are  quite  fully  set  forth  in  the  opinion  of  this  court 
written  by  Rumsey,  J.,  and  reported  in  58  App.  Div.  611,  68  N.  Y. 
Supp.  613.  A  general  reference  to  what  was  in  controversy  between 
the  parties  will  now  suffice.  The  New  York  Associated  Press,  an 
organization  engaged  in  the  business  of  collecting  and  selling  to  news- 
papers for  publication  commercial  news  and  other  reports  ofa  general 
and  miscellaneous  character,  both  domestic  and  foreign,  entered  into 
a  contract  with  the  Baltimore  News  Association,  which  was  composed 
of  the  proprietors  of  various  newspapers,  by  which  the  Associated 
Press  agreed  to  furnish  to  those  Baltimore  associated  newspapers  "a 
comprehensive  summary  of  all  the  news  of  the  world  that  might  be 
obtained,"  for  which  the  Associated  Press  was  to  be  paid  the  sum  of 
$600  weekly,  with  a  special  payment  for  reports  of  a  certain  character, 
not  material  to  the  present  case.  The  Baltimore  News  Association, 
or  those  who  composed  it,  became  bound  by  the  agreement  not  to  use 
or  permit  to  be  used  the  news  thus  furnished,  either  directly  or  indi- 
rectly, except  for  publication  in  the  newspapers  belonging  thereto, 
and  such  other  papers  published  in  the  dty  of  Baltimore  as  the  Balti- 
more News  Association  might  contract  to  supply.  The  agreement 
was  to  remain  in  force  from  its  date,  which  was  the  iith  day  of  April, 
1^9,  to  the  1st  day  of  January,  1899.  Business  was  done  under  the 
contract,  the  Associated  Press  furnishing,  and  the  newspapers  com- 
prising the  association  called  the  Baltimore  News  Association  receiv- 
ing, reports  of  news  until  the  8th  of  December,  1892,  when  the  New 
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York  Associated  Press  assigned  and  transferred  the  contract  to  the 
United  Press.  After  that  assignment  the  Baltimore  News  Associa- 
tion received  and  paid  for  news  reports  furnished  by  the  United  Press, 
and  thus  ratified  and  acquiesced  in  the  transfer  or  assignment.  On  or 
about  the  xpth  of  December,  1894,  all  of  the  defendants,  except  one 
Edward  Raine,  withdrew  from  the  contract,  and  have  ever  since  re- 
fused to  perform  their  part  of  it,  or  to  accept  and  pay  for  news  service 
furnished  by  the  United  Press.  On  the  29th  day  of  March,  1897,  this 
plaintiff,  the  United  Press,  made  an  assignment  in  insolvency. 

The  principal  issue  of  fact  before  the  jury  related  to  the  plaintiff 
being  the  real  party  to  whom  the  contract  had  been  assigned  by  the 
Associated  Press.  The  defendant  alleged  that  the  plaintiff  was  not  the 
real  party  in  interest,  but  that  the  assignment  by  the  Associated  Press 
of  the  contract  with  the  Baltimore  News  Association  was  to  the  United 
Press  of  Illinois,  another  and  different  organization,  although  the  two 
corporations  were  substantially  controlled  by  the  same  persons.  On 
this  subject  the  evidence  was  conflicting,  but  such  as  was  given 
strongly  preponderated  in  favor  of  the  plaintiff.  The  plaintiff,  the 
United  Press  of  New  York,  was  a  coiporation  with  a  capital  of 
$20,000.  .  It  was  organized  in  1882.  In  1887  the  United  Press  of 
Illinois  was  organized,  with  a  capital  of  $1,000,000.  In  1892  an  agree- 
ment was  entered  into  between  these  two  corporations  by  which  rela- 
tions were  established  between  them.  It  was  held  on  the  former  ap- 
peal that  by  such  agreement  the  United  Press  of  New  York  was  not 
constituted  an  agent  of  the  United  Press  of  Illinois,  and  that  the  essen- 
tial part  of  the  contract  was  that  the  business  of  the  United  Press  of 
New  York  remained  in  that  corporation,  and  the  Illinois  corporation 
had  no  control  over  it  nor  any  right  to  interfere  with  it.  We  think 
it  clear  from  the  whole  evidence  that  the  assignment  by  the  Associated 
Press  of  New  York  of  the  contract  was  to  the  United  Press  of  New 
York,  and  that  it  was  so  understood  by  the  parties  to  that  transaction. 

The  chief  objection  now  urged  by  the  appellant  is  that  the  court  on 
this  second  trial  ruled  out  evidence  which  was  very  material  on  this 
issue  as  to  the  corporation  to  which  the  contract  was  assi^ed.  The 
court  rejected  a  proposed  contract  which  was  offered  in  evidence.  It 
was  between  the  United  Press  of  Illinois  and  the  proprietor  of  one  of 
the  newspapers  constituting  the  Baltimore  News  Association.  That 
contract  was  never  executed,  but  contained  a  recital  that  the  United 
Press  of  Illinois  had  assumed  the  debts  and  was  to  perform  the  con- 
tract between  the  New  York  Associated  Press  and  the  A.  S.  Abell 
Company,  one  of  the  newspaper  proprietors  composing  the  Baltimore 
News  Association.  It  is  urged  by  the  appellant  that  this  document 
was  not  offered  as  one  binding  upon  the  United  Press  corporation^ 
but  as  evidence  to  be  taken  in  connection  with  the  oral  testimony  of  a 
witness  (Mr.  Venable)  of  admissions  made  by  officers  of  the  plaintiff, 
and  for  the  purpose  of  contradicting  the  testimony  of  those  ofHcers 
as  to  the  real  party  in  interest  in  the  contract  upon  which  this  action 
was  brought.  The  proposed  unexecuted  and  undelivered  instrument 
was  properly  rejected.  This  court  had  held  upon  a  construction  of  the 
contract  between  the  United  Press  of  New  York  and  the  United 
Press  of  Illinois  that  no  such  relations  had  been  established  between 
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those  two  corporations  as  were  claimed  by  the  defendant,  and  the  re- 
cital in  the  unexecuted  proposed  contract  of  the  United  Press  of  Illinois 
with  the  A.  S.  Abell  Company  could  have  no  effect  in  changing  the 
construction  which  this  court  had  given  to  the  contract  between  the 
two  United  Press  corporations.  The  mere  recital  in  that  contract 
would  not  be  effective  as  a  contradiction  of  the  testimony  of  the 
officers  of  the  plaintiff,  and  could  not  be  legitimately  used  to  support 
Mr.  Venable 's  contradiction  of  what  those  oflicers  had  testified  to. 

The  defendant  also  excepted  to  rulings  of  the  court  in  the  rejection 
of  testimony  offered  by  several  witnesses  concerning  the  relations 
between  the  United  Press  of  New  York  and  the  United  Press  of 
IlHnois,  and  to  the  court  striking  out  certain  testimony.  We  have 
examined  these  exceptions,  and  do  not  find  that  the  rulings  to  which 
they  apply  were  erroneous.  It  was  proper  to  expunge  those  portions 
of  the  testimony  of  Mr.  Walsh  which  the  court  directed  to  be  stricken 
out.  His  answers  to  questions  put  were  matters  of  opinion,  and 
did  not  relate  facts,  and  the  same  may  be  said  of  the  testimony  of 
Mr.  Sackett,  who  was  an  attorney,  and  who  testified  that  he  knew 
from  the  transactions  of  the  New  York  Associated  Press  that  they 
were  dealing  with  the  Illinois  corporation,  and  from  the  transactions 
as  they  occurred,  and  hence  he  inferred  that  the  transfer  of  the  con- 
tract was  made  to  the  United  Press  of  Illinois. 

Criticism  is  made  that  the  rulings  of  the  trial  judge  in  rejecting 
much  of  this  evidence  were  based  upon  a  misapplication  of  what  had 
been  decided  by  this  court  on  the  first  appeal.  When  some  of  the 
rejected  evidence  was  being  offered,  the  court  said : 

**I  am  bound  to  charge  the  Jury  that  according  to  the  ai^llate  dlTblon  the 
New  York  company  was  not  the  agent  of,  or  snbsldlaty  to,  or  tiie  opmtlTe 
of  or  creature  of,  the  Illinois  company." 

That  was,  in  substance,  the  decision  of  this  court  as  to  the  effect 
of  the  agreement  between  the  two  corporations.  But  the  trial  judge 
did  not  charge  the  jury  that  that  agreement  was  conclusive  of  the  sub- 
ject of  the  relations  established  between  the  two  corporations.  He 

charged  as  follows : 

"At  the  outset  of  the  case  we  are  met  by  the  question  whether  or  not  this 
plalntlfC.  the  United  Press  of  New  York,  Is  the  proper  party  to  sue.  Thta  to 
the  question  first  to  he  determined  hy  you;  for,  If  the  United  Press  of  New 
York  was  not  the  owner  of  the  contract  InTtdved,  then  your  verdict  must  be 
for  the -defendant.  In  cmutderlng  this  branch  of  your  inquiry,  yon  must  take 
Into  eondderatlon  all  the  facts  and  clrcum stances  testified  to  by  all  tiie  wit- 
nesses, together  with  all  the  documentaiy  evldmce  contemporaneoiuly  made." 

The  court  then  proceeded  to  state  tp  the  jury  what  these  two  United 
Press  corporations  were.  With  respect  to  the  contract  establishing 
the  relations  between  them  the  jury  were  told  that  its  provisions  were 
"only  material  to  this  issue,  so  far  as  they  may  throw  light  upon  the 
question  as  to  who  is  the  proper  plaintiff  in  this  case." 

The  evidence  established  a  breach  of  the  contract  on  the  part  of 
the  defendants.  No  point  is  raised  as  to  the  several  liability  of  the 
defendant  Agnus  under  the  contract,  and  the  question  remains  as 
to  the  proper  rule  of  damages  applicable  to  the  case.  On  that  sub- 
ject the  court  instructed  the  jury  that  thei  measure  of  damages  "is 
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the  difference  between  what  the  plaintiff  would  have  received  during 
the  time  for  which  this  contract  had  been  carried  out  and  during  the 
time  that  it  had  yet  to  run,  and  what  it  would  cost  the  plaintiff  to 
perform  the  service  which  it  had  agreed  to  perform."  The  appellant 
contends  that  the  rule  thus  laid  down  was  erroneous,  and  that  the 
proper  rule  was  the  market  value  of  the  contract  at  the  date  of  the 
alleged  breach.  The  rule  announced  by  the  court  as  applicable  to  this 
case  is,  in  substance,  that  the  measure  of  damage  was  the  value  of  the 
contract  for  the  unexpired  portion  of  its  term.  That  insisted  upon  by 
the  appellant  cannot  apply,  for  a  contract  of  the  character  of  that  in 
suit  can  have  no  market  vahie.  It  could  not  be  sold,  and  was  not  as- 
signable without  the  consent  of  the  Baltimore  News  Association,  or 
the  newspaper  proprietors  who  composed  that  association.  That  fea- 
ture of  the  contract  was  ^ven  great  prominence  at  the  trial,  and  was 
made  an  issue  before  the  jury,  who  were  instructed  to  say  whether  or 
not  the  defendant  consented  to  the  substitution  of  the  United  Press 
for  the  New  York  Associated  Press.  Althoueh  the  ordinary  rule  as 
to  market  value  could  not  be  applied,  the  plaintiff  would  be  entitled 
to  substantial  damages  for  the  breach  of  the  contract.  In  Devlin 
v.  The  Mayor,  63  N.  Y.  25,  it  is  said  that : 

"The  party  who  has  been  wrongfully  deprived  of  the  galna  and  profits  of 
an  executory  contract  may  recover,  as  an  equivalent  and  by  way  of  damages, 
the  difference  between  the  contract  price,  the  amount  which  he  would  have 
earned  and  been  entitled  to  recover  on  performance,  and  the  amount  wbleb 
It  would  have  cost  blm  to  perform  the  contract"  (citing  several  caseB). 

The  important  case  of  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co., 
zoi  N.  Y.  205,  4  N.  E.  264,  54  Am.  Rep.  676,  is  instructive  on  this 
subject.    It  is  said  in  the  opinion  of  the  court : 

"But  when  It  la  certain  that  damages  taave  been  caused  by  a  breach  of  con- 
tract, and  the  only  uncertainty  Is  as  to  their  amount,  there  can  rarely  be  good 
reeson  for  refusing,  on  account  of  such  uncertainty,  any  damages  whatever 
A>r  the  teeach.  •  •  •  Losses  sustained  and  gains  prevented  sre  proper 
dements  of  damage.  Most  contracts  are  entered  Into  with  a  view  of  foture 
profits,  and  such  profits  are  In  the  contemplation  of  the  parties,  and.  so  far 
as  they  can  be  property  proved,  they  may  form  the  measure  of  damage. 
As  they  are  prospective,  they  must,  to  some  extent,  be  uncertain  and  prob- 
lematical, and  on  that  account  the  person  complaining  of  a  breach  of  contract 
IB  not  to  be  deprived  of  all  remedy.  It  Is  usually  his  right  to  prove  the  nature 
of  the  contract,  the  drcomstances  surrounding  and  following  its  breach,  and 
the  consequences  naturally  and  plainly  tncrable  to  It;  and  then  tt  la  for  the 
jury,  under  proper  tDstructlone  as  to  the  rules  of  damage,  to  determine  tbe 
compensation  to  be  awarded  for  the  breach.  When  a  contract  Is  repudiated 
the  compensation  of  the  party  complaining  of  Its  repudiation  should  be  tbe 
value  of  the  contract.  He  has  been  deprived  of  his  contract,  and  be  should 
have  In  lieu  thereof  its  value,  to  be  ascertained  by  the  application  of  the 
rules  of  law  which  have  been  laid  down  for  the  guidance  of  courts  and 
Jurors.** 

The  phrase,  "the  value  of  the  contract,"  applied  to  a  case  of  this 
character,  means  the  value  of  the  contract  to  the  party  complaining 
of  the  breach, — a  value  not  dependent  upon  speculation  or  conjecture, 
but  to  be  ascertained  in  view  of  all  the  circumstances  of  the  case  re- 
lating to  the  nature  of  the  contract,  its  requirements,  and  the  ability 
of  the  complaining  party  to  perform  it  to  the  end.  The  contract  in- 
volved in  this  suit  is  peculiar  in  its  nature ;  it  is  not  one  merely  to  fur- 
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nish  merchandise,  or  for  ordinary  work,  labor,  and  services.  It  is 
one  the  proper  performance  of  which  depends  upon  skill,  knowledge, 
and  discretion.  It  involves,  to  some  extent  at  least,  a  relation  of  con- 
fidence between  the  parties ;  for  it  is  obvious  that  the  publication  of 
libelous  or  defamatory  matter  communicated  by  a  news-gathering  asso- 
ciation would  render  the  publisher  of  that  matter  liable  in  an  action 
to  an  aggrieved  party.  As  said  in  the  Wakenian  Case,  "the  circum- 
stances surrounding  and  following"  the  breach,  and  the  consequence 
naturally  and  plainly  traceable  to  it,  are  matters  of  consideration  for 
the  jury  in  awarding  compensation  for  the  breach.  Here  it  is  plainly 
inferable  that  this  peculiar  contract  conid  not  be  performed  by  the 
United  Press  after  the  assignment  in  insolvency  on  March  29,  1897. 
It  disabled  itself  by  .that  assignment  from  the  performance  of  the  con- 
tract. It  may  be  true  that  in  ordinary  cases  of  breach  of  contract 
a  general  assignment  would  not  prevent  a  recovery  of  damages  for  the 
term  extending  beyond  the  time  at  which  the  assignment  was  made. 
The  fact  that  the  assignment  was  not  set  up  in  the  answer  of  the  de- 
fendant here  has  no  bearing  upon  this  question  of  the  measure  of  dam- 
ages. While  a  general  assignment  for  the  benefit  of  creditors  does 
not  effect  a  rescission  or  termination  of  an  executory  contract  of  the 
assignor  (N.  E.  Iron  Co.  v.  Gilbert  El.  R.  R.  Co.,  91  N.  Y.  153; 
Vandegrift  v.  Cowles  Engineering  Co.,  161  N.  Y.  435,  55  N.  E. 
941,  48  I*.  R.  A.  685),  yet  in  a  case  where  the  subject-matter  of  the 
contract  establishes  a  relation  of  confidence  between  the  parties,  and 
the  exercise  of  peculiar  skill  or  knowledge  is  required,  we  think  the 
general  rule  should  not  be  held  to  apply,  for  a  plaintiff  should  not  be 
compensated  for  that  which  he  cannot  perform.  The  reason  of  the 
rule  that  ordinarily  a  general  assignment  does  not  operate  as  a 
rescission  of  a  contract  is  that  that  contract  may  still  be  carried  out  by 
the  assignee  or  an  agent  of  the  assignor ;  but  here  the  contract  in  its 
nature  was  such  that  it  could  not  be  carried  out  by  anybody  other  than 
the  United  Press,  and  therefore  that  circumstance  is  one  to  be  taken 
into  consideration  by  the  jury  as  following  the  breach  of  the  contract, 
as  is  suggested  in  the  extract  above  quoted  from  the  Wakeman  Case. 
The  foregoing  considerations  are  sufficient  to  indicate  that  the  rule 
announced  by  the  learned  trial  judge  was  not  entirely  applicable,  but 
that  does  not  call  for  a  reversal  of  the  judgment. 

A  verdict  upon  the  issues  being  proper,  the  amount  of  the  recovery 
may  be  reduced,  and  there  is  no  difficulty  in  making  that  reduction 
upon  the  elements  which  were  before  the  jury  and  upon  which  the 
amount  of  their  verdict  evidently  was  based.  It  was  in  evidence  that 
by  an  agreenjent  between  the  parties  the  rate  of  weekly  compen.sation 
was  at  one  time  reduced 'from  $600  to  $500.  The  breach  of  the  con- 
tract was  as  of  the  17th  of  February,  1894;  the  date  of  the  general 
assi^meut  of  the  plaintiff  was  March  29,  1897.  The  court  left  it  to 
the  jury  to  say  whether  the  valqe  of  the  contract  should  be  calculated 
at  the  rate  of  $600  or  $500  a  week,  and  the  figures  show  that  the  jury 
adopted  the  latter  amount.  The  total  cost  to  the  plaintiff  of  perform- 
ing the  contract  was  $290  a  week,  as  we  think  the  evidence  clearly 
shows.  Mr.  Mason,  a  witness  for  the  plaintiff,  who  was  familiar  with 
all  the  business  of  the  United  Press,  testified  to  the  effect  that  the 
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expense  incurred  by  the  plaintiff  in  performing  the  contract  witli  the 
Baltimore  News  Association  was  about  $240  a  week,  in  addition  to 
which  there  was  an  expense  for  allotment  of  wire  rentals  of  about  $50 
a  week ;  whereupon  counsel  for  the  plaintiff  said,  "if  that  is  your  best 
judgment  we  will  make  the  offer  to  reduce  the  amount  to  that  extent 
and  stand  upon  it."  The  court  then  asked  the  witness  (referring  to 
the  expense  of  the  distribution  of  the  news  service  of  the  plaintiff  at 
Baltimore  in  the  performance  of  the  contract  in  litigation) :  "There- 
fore, upon  this  statement,  you  make  up,  so  far  as  your  judgment  is 
concerned,  $240  plus  $50,  or  $290,  per  week?"  to  which  the  witness 
responded,  "Yes."  The  verdict  of  the  jury  was  for  $35,000,  and  it  was 
for  the  period  from  February  17,  1894,  to  January  i,  1899;  that  is, 
for  a  period  of  254  weeks.  Assuming  the  price  to  have  been  $500  a 
week,  the  aggregate  under  the  contract  for  the  time  allowed  by  the 
jury  would  have  been  $125,000.  At  $290  per  week  cost  to  the  plaintiff, 
the  aggregate  was  $73,660,  leaving  $51,340.  But  the  verdict  of  the 
jury  being  for  $35,000,  covering  a  period  of  254  weeks,  they  found  that 
the  weekly  value  of  the  contract  to  the  plaintiff  was  $137.80,  which 
the  figures  clearly  show  was  their  estimate  of  the  compensation  to 
which  the  plaintiff  was  entitled  for  the  breach.  As  we  think  the  dam- 
ages should  be  limited  to  March  29,  1897,  the  value  of  the  contract  at 
the  rate  of  $137.80  per  week,  for  162  weeks,  was  $22,323.60,  to  which 
amount  the  verdict  should  be  reduced. 

Upon  the  plaintiff's  stipulating  to  reduce  the  judgment  as  entered 
to  the  sum  of  $24,881.55,  the  judgment  as  so  reduced  and  the  order 
denying  motion  for  new  trial  should  be  affirmed,  without  costs  of 
appeal ;  if  such  stipulation  be  not  given,  the  judgment  and  order  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.   All  concur. 


MATHEWS  V.  HARDT  et  aL 

(Supreme  Court  Appellate  DiTfBlon.  First  Deportment.   Febmary  18,  190S.) 

1.  CoBPORATioife — Authority  op  Officebs — Evidsncs. 

Where  the  president  of  a  corporation  agreed  with  one  making  advaneea 
to  it  that,  If  the  advances  were  not  repaid,  the  one  making  tbem  should 
have  a  general  lien  on  the  property  of  the  corporation,  and  the  moneys 
were  received  by  the  corporation,  the  agreement  was  binding  on  It,  though 
no  formal  resolution  of  the  directors  or  vote  of  the  stockholders  anttaoite- 
Ing  such  agreement  was  shown. 

ii.  FuAnnOI.KNT    CONTEYAKCK — LlEN  — BANKHCrTCT. 

Where  a  corporation  agrees  with  one  making  advances  .to  It  that  such 
person  shall,  If  the  advances  are  not  repaid,  have  a  general  lien  on  the 
prt^erty  of  the  corporation,  Including  after-acquired  looperty,  and  the 
one  making  advances  takes  possession  of  the  property  in  satlsfactloD  of 
his  Hen  prior  to  the  time  that  a  trustee  In  bankruptcy  of  the  corporation 
succeeds  to  the  estate  of  the  bankrapt,  the  agreement  la  not  Invalid,  as 
fraudulent  against  such  trustee. 

8.  SaMK—UxLAWFOI.  PrKFERKNCE— PoSBRSSTOIf  BV  CnEDITOR. 

Bankr.  Act,  $  60  [U.  S.  Comp.  St.  1901.  p.  3445],  provides  that,  If  a 
bankrupt  give  a  preference  within  four  moutlia  before  the  filing  of  the 

T 1.  Bee  Corporations,  vol.  12,  Cent  Dig.  R  1711,  1714. 
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petition,  and  tbe  person  receiving  It  Btaall  have  cause  to  believe  It  -was 
Intended  as  a  preference.  It  shall  be  voidable  tbe  tra&tee,  and  that  one 
shall  have  been  deemed  to  have  given  a  preference,  who,  being  Insolvent 
has  made  a  transfer  which  will  enable  one  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  others  of  the  same  class.  Held,  that  where 
more  than  four  months  before  tbe  Qllng  of  a  petition  in  bankruptcy  the 
bankrapt  corporation  had  agreed  with  one  making  advances  to  it  that 
if  his  advances  were  not  repaid,  he  should  have  a  general  Hen  on  the 
corporation's  property,  such  agreement  being  made  In  good  faith,  but 
within  four  months  prior  to  tbe  petition  the  one  making  tlx  advances 
took  possession  of  the  corporation's  property  to  satisfy  his  Hen.  tbe  cor- 
poration being  Insolvent  at  the  time,  there  was  an  unlawful  preference 
within  the  bankruptcy  act 
Tan  Brunt  P.  3.,  dissenting. 

Appeal  from  special  term.  New  Yorjc  county. 

Action  by  Armitage  Mathews,  as  trustee  in  bankruptcy  of  the 
Clinton  H.  Smith  Company,  against  Engelbert  Hardt  and  others. 
From  a  judgment  setting  aside  a  transfer  as  fraudulent  and  consti- 
tuting a  preference,  and  appointing  a  referee  to  find  the  value  of  the 
property  transferred  (76  N.  Y.  Supp.  134),  the  defendants  appeal. 
Affirmed. 

In  pursuance  of  a  petition  died  on  December  26,  1900,  by  certain  creditors 
-of  the  Clinton  H.  Smith  Company,  that  corporation  was  duly  adjudicated 
bankrupt,  and  the  plaintiff  was  appointed  trustee,  and  brought  this  nctl6n 
to  set  aside  as  fraudulent  and  void  as  to  creditors,  and  as  having  been  made 
with  Intent  to  give  a  preference,  the  transfer  of  property  of  tbe  bankrupt 
company  to  the  def^dants  Hardt  Von  Bernuth,  and  Krause.  who,  In  October, 
ISOO^  had  taken  possession  at  such  property  by  virtue  of  an  agreement  pre- 
viously made  with  tbe  corporation.  Clinton  H.  Smith  had,  prior  to  September, 
1809,  been  In  business  individually,  and  had  failed,  and  made  an  assignment 
>fOT  tbe  benefit  of  creditors,  among  whom  were  tbe  defendants  named,  and 
who  constituted  the  Arm  of  Hardt,  Yon  Bemnth  &  Co.  A  compromise  was 
effected  with  the  creditors  by  the  formation  of  a  corporation  In  September. 
1899,  designated  the  "Clinton  H.  Smith  Company,"  with  a  capital  stock  of 
$100,000,  half  of  which  was  In  common  and  half  In  preferred  stock.  Tbe 
common  stock  was  issued  for  the  good  vrill  and  trade-marks  of  the  business 
which  had  been  carried  on  by  Mr.  Smith,  and  of  the  preferred  stock  f23,400 
was  issued  for  the  machinery  and  merchandise  which  went  Into  the  corpora- 
tlon,  and  snch  stock  became  bis  property.  To  the  creditors  was  given  26 
per  cent  of  tbelr  claims  In  casta  or  50  per  cent.  In  stock  of  .the  new  company, 
and  in  this  manner  there  passed  to  the  firm  of  Hardt,  Von  Bernuth  &  Co.  75 
shares  of  .preferred  stock,  and  Mr.  Krause  was  made  one  'of  the  directors  of 
the  corporation.  The  new  company  had  thus  no  working  capital  whatever, 
and  Mr.  Smith,  who  was  made  Its  president,  and  was  also  made  a  director, 
applied  to  Hardt.  Von  Bernuth  &  Co.  at  tbe  time  of  tbe  organization,  and 
requested  the  advance  of  cash  to  the  extent  of  $36,000  or  $40,000  to  enable 
the  corporation  to  carry  on  Its  business.  He  proposed  that  the  firm  should 
cash  tbe  bills  representing  tbe  sales  made,  and.  In  addltlMi,  advance,  as  re- 
quired, moneys  to  tbe  amounts  stated.  This  latter  was  to  be  an  open  credit 
-over  and  above  what  was  advanced  on  the  discount  of  the  sales  of  the  cor- 
pcffstlon.  It  was  thereupon  orally  agreed  between  them  "that  when  the  cor- 
poration sold  goods  the  bills  therefor  should  be  payable  to  the  copartnership 
which  discounted  the  bills  for  the  corporation,  and  that  for  the  advances 
made  the  copartnership  should  at  all  times  have  a  lien  upon  all  of  the  assets 
of  every  kind  either  then  owned  or  which  might  thereafter  be  acquired." 
This  agreement  as  stated,  was  made  about  the  time  of  the  organization  of 
tlw  corporation;  and  theraafter  the  Arm  of  Hardt  Von  Bemnth  &  Oo.  con- 
tlnpM  to  make  tbe  advances  requested  and  to  discount  tbe  sales  made  by 
tbe  corporation  down  to  about  tbe  Ist  of  October,  1900,  when  Mr.  Smith 
made  an  application  for  additional  capital,  and  the  defendants,  having  up  to 


Digiitzed  by 


Google 


80  NEW  YORK  SUPPLEMENT 
and  114  New  Tork  BUts  Reporter 


(Sup.  Ct. 


that  time  advanced  between  $40,000  and  S&O.OOO.  refused  to  advance  more. 
Thereupon  Mr.  Smltb  resigned  as  president  and  as  a  director  of  tbe  corpora- 
tion, and  abandoned  the  business.  A  few  days  later  the  defendanta  Hardt, 
Von  Bemuth,  and  Krause  took  [wssession  of  the  machinery,  goods,  merchan- 
dise, accounts,  and  practically  all  tbe  assets  of  tbe  corporation,  which  there- 
after they  sold,  not  realizing,  however,  anythlug  like  a  sufficient  amount  to 
pay  the  indebtedness  to  them.  It  appears  that  at  the  date  when  the  de- 
fendants took  possession.  In  October.  1000.  the  corporation  was  Insolvent,  and 
It  was  subsequently.  In  December,  1000,  that  other  creditors  filed  the  petition 
of  Involuntary  bankruptcy  resulting  In  the  plaintiffs  appointment  as  receiver 
and  the  bringing  of  this  action  by  him  for  a  return  of  the  property  received 
by  the  defendants,  or  Its  value.  The  sum  realized  upon  tbe  sale  was  about 
$7,000,  which  left  the  defendants  creditors  In  the  sum  of  about  $50,000.  or, 
as  stated  in  tbe  bankrupt's  schedules.  $52,000.  Tbe  enth%  liabilities  of  the 
corporation  were  about  $62,897.27,  so  that  there  was  owing  to  the  defendants 
about  flve-slxths  of  the  entire  Indebtedness.  Upon  the  trial  at  special  term 
ibe  court.  In  making  an  award  In  favor  of  the  plaintiff,  distinctly  placed  Its 
decl8i(m  upon  tbe  ground  that  the  oral  agreement  which  It  found  had  been 
made  whereby  the  defendants  were  to  have  a  lien  upon  all  the  property  of 
tlie  corporation  then  owned  or  thereafter  to  be  acquired,  and  the  consumma- 
tion of  it  In  October,  1900,  "having  been  made  with  Intent  to  hinder,  delay, 
and  defraud  creditors,  was  and  Is  conclusively  fraudulent  and  void  as  against 
tbe  plaintiff,  as  trustee  in  bankruptcy."  From  the' judgment  entered  vpoa 
Bucb  decision  the  defendants  appeal. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Alex  Blumenstiel,  £or  appellants. 
Abraham  Gruber,  for  respondent. 

O'BRIEN,  J.  It  is  important  at  the  outset  to  determine  what 
rights  the  defendant  acquired  under  the  oral  agreement  which  the 
court,  upon  sufficient  evidence,  found  was  made  between  the  Smith 
corporation  and  the  firm  of  Hardt,  Von  Bemuth  &  Co.  Some  [wint 
is  made  that  the  agreement  was  not  that  of  the  corporation,  because 
it  was  not  evidenced  by  a  formal  resolution  of  the  board  of  directors, 
or  by  vote  of  the  stockholders.  It  was,  however,  made  by  the  presi- 
dent of  the  company.  Under  it  the  moneys  were  obtained  by  which 
the  latter  was  enabled  to  do  business,  and  therefore,  being  a  contract 
within  the  scope  of  the  authority  vested  in  the  executive  head,  and  for 
the  puipose  of  tfie  business,  we  think  it  was  binding  upon  the  corpora- 
tion. The  purpose  of  the  agreement  was  to  furnish  the  corporation 
with  the  capital  needed  to  carry  on  its  business,  and  for  the  protection 
of  the  firm  making  the  advances  it  was  proposed  in  every  way  in  which 
protection  could  be  accorded  to  give  security  therefor.  In  addition 
to  making  the  bills  for  goods  sold  payable  to  the  firm,  which  discount- 
ed them,  it  was  agreed  that  the  latter  should  have  a  general  lien  upon 
all  the  property  acquired  by  the  corporation.  It  is  insisted  that  this 
arrangement  operated  to  create  an  oral  or  verbal  chattel  mortgage  in 
favor  of  the  firm ;  but  it  seems  to  us  useless  to  label  it  by  any  particu- 
lar name,  because  the  tendency  of  so  doing  would  be  to  introduce  con- 
fusion, and  obscure  a  subject  which,  with  conflicting  decisions,  is  made 
sufficiently  difHcult.  The  attempt  to  give  it  such  a  legal  designation, 
and  then  further  to  confine  ourselves  to  the  principles  which  govern 
such  mortgages,  would  be  as  apt,  although  those  princii^es  to  some 
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extent  are  analogous,  to  mislead  as  to  aid  in  a  solution  of  the  ques* 
tions  presented.  Were  it  necessary  to  legally  designate  the  transac- 
tion, we  should  hesitate  to  call  it  an  oral  chattel  mortgage,  because 
there  are  lacking  many  of  the  qualities  inherent  in  such  a  mortgage ; 
as,  for  instance,  the  passing  of  title,  or  the  right  to  possession,  or  a 
covenant  or  condition  which  would  enable  the  contract  to  be  enforced 
at  any  specified  time.  We  think  the  parties  themselves  properly 
designated  it  as  an  agreement  to  give  a  lien  on  the  property  of  the  cor- 
poration which  conferred  upon  the  defendant  firm  the  right  to  enforce 
such  lien  when  and  after  they  had  made  the  advances  to  the  extent 
stipulated,  and  upon  the  refusal  of  the  corporation  to  repay  such  ad- 
vances. We  are,  of  course,  considering  the  agreement  as  between  the 
parties,  and  not  as  bearing  upon  what  would  be  their  rights  as  against 
others  who  were  creditors  or  purchasers  for  value. 

In  the  view  of  the  learned  judge  at  specjal  term,  the  feature  of  the 
agreement  by  which  it  was  attempted  to  give  to  the  partnership  a  lien 
on  the  after-acquired  property  of  the  corporation  is  regarded  as 
vitiating  and  rendering  fraudulent  the  entire  agreement.  That  neither 
the  agreement  itself  nor  the  acts  of  the  parties  under  it  were  fraudulent 
in  fact  is.  however,  made  to  appear ;  because  the  sums  were  advanced 
in  good  faith  by  the  firm  to  the  corporation  to  enable  the  latter  to 
carry  on  the  business,  and  this  has  resulted  in  a  serious  loss  to  the  firm, 
the  amount  of  which  is  not  in  dispute.  The  insistence,  as  we  under- 
stand it,  is  that  by  reason  of  the  feature  alluded  to  the  arrangement, 
whether  it  be  regarded  as  in  the  nature  of  a  verbal  chattel  mortgage  or 
as  an  oral  agreement  to  give*  a  lien,  was  fraudulent  and  void  in  law  in 
undertaking  to  affect  after-acquired  property.  In  support  of  this 
proposition  the  respondent  cites  many  cases,  among  which  are  Edgell 
V.  Hart,  9  N.  Y.  213,  59  Am.  Dec.  532,  and  Southard  v.  Benner,  72 
N.  Y.  424.  On  examination,  however,  it  will  be  found  that  these  are 
cases  where  a  creditor's  lien  by  judgment  or  execution  had  attached 
before  the  mortgagee  took  possession.  In  the  opinions  in  some  of 
these  cases,  particularly  in  the  one  principally  relied  upon  of  EdgcU  v. 
Hart,  supra,  expressions  may  be  found  which  would  indicate  the  view 
of  the  judge  writing  the  opinion  to  be  that  an  agreement,  whether  by 
way  of  mortgage,  written  or  verbal,  which  attempted  to  embrace  after- 
acquired  property,  was  in  all  respects  illegal  and  void,  and  that  no 
rights  could  thereby  be  acquired  by  the  one  in  whose  favor  the  agree- 
ment was  made.  It  is  imoortant,  in  construin|f  the  language  ot  an 
opinion,  to  keep  in  mind  the  precise  question  mvolved.  As  already 
intimated,  the  questions  therein  directly  presented  related  either  to 
creditors  who,  under  an  execution,  or  purchasers  who  in  good  faith 
had  secured  rights  in  or  a  lien  upon  the  property  before  possession 
had  been  taken  thereof  by  the  one  claiming  under  an  agreement  which 
included  at  the  time  when  made  property  not  then  in  existence.  Of 
course,  as  to  such  persons,  the  authorities  are  uniform  that  the  agree- 
ment is  voidable.  Without  attempting  to  cite  or  analyze  all  the 
cases  bearing  upon  this  subject,  or  attempting  to  reconcile  expressions 
to  be  found  in  opinions,  we  believe  we  are  justified  in  stating  that  un- 
der all  the  recent  decisions  in  this  state  the  law  is  now  settled  that 
such  an  agreement  is  neither  illegal  in  itself  nor  unenforceable  as  be- 
fiO  X.T.8.— so 
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tween  the  parties  to  it;  and,  except  as  against  judgment  creditors  or 
purchasers  in  good  faith,  or  those  who  acquire  a  lien  of  some  kind 
prior  to  possession  being  taken  of  the  property,  it  is  valid  and  enforce- 
able. Here  the  distinguishing  fact  is  that  all  of  this  property  had  been 
taken  possession  of  and  sold  by  the  firm  before  the  bankniptcy,  and 
before  any  adverse  lien  or  title  had  been  asserted  or  acquired,  and 
therefore  the  plaintiff,  as  trustee,  unless  upon  the  theory  tliat  the 
agreement  constituted  an  unlawful  preference,  which  we  shall  here- 
after discuss,  obtained  no  right  to  assail  it  as  invalid  as  to  him. 

The  question  which  we  have  to  consider  in  determining  the  rights 
acquired  under  this  agreement  is  not  one  wherein  there  are  presented 
intervening  rights  of  creditors  or  purchasers  in  good  faith  before  pos- 
session was  taken  of  the  property  under  claim  of  a  lien,  but  we  are 
called  upon  to  decide  whether  the  agreement  in  and  of  itself  is  fraud- 
ulent and  void,  so  that  under  it  no  interests  could  be  acquired  by  the 
persons  in  whose  favor  it  was  made.  Such  question  has  most  fre- 
quently been  presented  in  cases  involving  rights  acquired  under  chattel 
mortgages  (verbal  or  written),  and,  as  the  principles  applicable  are 
in  many  ways  analogous,  resort  with  profit  may  be  had  to  what  has 
been  said  in  such  cases.  Without  going  through  all  the  authorities 
and  attempting  to  reconcile  them,  we  have  the  case  of  Deeley  v. 
Dwight,  132  N.  Y.  59,  30  N.  E.  258,  18  L.  R.  A.  298,  in  which  it  is 
stated  that  a  legal  title  to  property  not  in  existence  actually  or  poten- 
tially cannot  be  transferred  by  way  of  mortgage,  but  that  such  an  in- 
strument may  be  con'strued  by  a  court  of  equity  as  operating  by  way  of 
present  contract  to  give  a  Mtn^  which,  as  between  the  parties,  takes 
effect,  where  there  are  no  intervening  rights  of  third  persons,  when 
the  property  comes  into  existence,  and  into  the  ownership  of  the  party 
executing  the  instrument.  The  learned  judge  writing  the  opmion 
quotes  with  approval  what  was  said  in  Coats  v.  Donnell,  94  N.  Y.  177: 

"That  8  contract  for  a  Hen  on  property  not  In  ease  may  l>e  effectual  In 
equity  to  give  a  lien  as  between  tbe  parties  when  the  property  comes  into 
existence,  and  where  there  are  no  Intervening  rights  of  creditors  or  third 
perBona,  seems  to  be  established  by  Boveral  declslona  in  this  court" 

And  he  then  continues : 

"Kribbs  V.  Alford,  120  N.  T.  619.  24  N.  K.  811.  which  Is  relied  on  by  the 
respondent.  Is  not  In  conflict,  t^it  in  bannony,  wltli  these  views.  It  was  there 
said:  'Invalidity  at  law  Imports  nothing  more  than  that  a  mortgage  of  prop- 
erty thereafter  to  be  acquitted  is  Ineffectual  as  a  grant  to  pass  the  legal  title. 
A  court  of  equity,  In  giving  effect  to  such  a  provision,  does  not  put  Itself  In 
conflict  with  that  principle.  It  does  not  hold  that  a  cooreyance  of  that  which 
does  not  exist  operates  as  a  present  transfer  In  equity  any  more  than  It  does 
in  law.  But  It  construes  the  tnstrnment  as  operating  by  way  of  present  con- 
tract to  give  a  Hen,  which,  as  between  the  parties,  tabes  effect  and  attaches 
to  the  subject  of  It  as  soon  as  It  comes  into  the  ownership  of  tbe  party.' " 

In  Rochester  Dist.  Co.  v.  Rasey,  142  N.  Y.  570,  37  N.  E.  632,  40 
Am.  St.  Rep.  635,  which  was  a  case  wherein  a  mortgage  was  given 
upon  future  crops,  it  was  held  that  such  a  mortgage  on  crops  having 
no  actual  or  potential  existence  would  not  be  vaHd  when  they  came 
into  existence  as  against  an  attaching  or  execution  creditor.  Similar 
language,  used  in  Thomas  on  Chattel  Mortgages,  section  149,  is  ap- 
proved, and  thereafter  the  court  says : 
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*1t  reralta  from  s  review  of  the  aatborltlea  that  a  mortgage  cannot  be 
given  future  effect  as  a  lien  upon  personal  pn^ierty  which  at  the  time  of  Us 
delivery  was  not  in  existence,  actually  or  potential^,  when  the  rights  of  cred- 
itors have  interrened.  At  law  such  a  mortgage  must  be  conceded  to  be  void. 
The  mortgage  could  bare  no  positive  operation  to  transfer  lu  pnesentl  prop- 
erty not  In  esse.  At  furthest  It  might  operate  by  way  of  a  present  oontract 
between  the  parties  that  the  creditor  should  hare  a  lien  upon  the  property 
to  be  subsequently  acquired  by  his  debtor,  which  equity  would  enforce  as 
against  the  latter." 

Under  the  authorities,  therefore,  even  if  we  were  to  regard  this  as 
an  agreement  to  give  a  verbal  chattel  mortgage,  it  would,  as  between 
the  parties,  be  valid  to  the  extent  that  it  would  be  enforceable  in  equity, 
though  void  as  against  creditors  or  purchasers  or  lienors  who  had 
intervened  before  possession  was  taken  under  it.  Fairly  construed, 
the  agreement  was  that  the  firm  was  to  make  the  .advances  to  enable 
the  corporation  to  go  on  in  its  business,  and  that  at  any  time  in  the 
future  when  the  firm  had  advanced  the  amount  stipulated  they  were 
entitled,  upon  the  failure  of  the  corporation  to  pay  back  such  advances, 
to  have  a  lien  for  such  advances  upon  the  then  property  of  the  corpo- 
ration. We  do  not  find  in  such  an  agreement  any  vice  which  renders 
it  either  malum  in  se  or  malum  prohibitum.  We  think,  therefore,  that 
the  agreement,  which  was  merely  voidable  as  against  judgment  credit- 
ors, purchasers,  or  lienors,  and  which  it  is  conceded  was  not  fraudulent 
in  fact,  cannot  be  regarded  as  fraudulent  in  law,  it  having  been  carried 
out  and  effectuated  before  the  rights  of  the  third  persons  mentioned 
had  arisen.  Though  voidable  as  against  one  who  obtains  a  lien  before 
actual  possession  under  it,  it  is  perfectly  valid  as  against  an  assignee 
or  trustee  in  bankruptcy,  who,  after  the  property  has  been  taken  under 
the  lien,  succeeds  to  the  estate  of  the  bankrupt  (Barnard  v.  Norwich 
&  W.  R.  R.,  Fed.  Cas.  No.  1,007;  Stephens  v.  Meriden  B.  Co.,  160 
N.  Y.  178.  54  N.  E.  781,  73  Am.  St.  Rep.  678;  Kribbs  v.  Alford,  120 
N.  Y.  519,  24  N.  E.  811).  The  legal  status  of  a  trustee  in  bankruptcy 
to  assail  such  a  transaction  as  is  here  involved  is  no  greater  or  stronger 
than  would  be  that  of  a  receiver  in  inx>ceedings  supplementary  t,o 
execution ;  and  in  Stephens  v.  Meriden  B.  Co.,  supra,  the  court  held 
that  an  unfiled  chattel  mortgage  is  null  and  void  as  against  judgment 
creditors  of  the  mortgagor,  but  is  good  as  between  the  parties,  and  also 
as  against  creditors  at  large;  and  that  such  a  receiver  cannot  main- 
tain an  action  to  recover  property  taken  under  an  unfiled  chattel  mort- 
gage where  the  taking  and  sale  of  the  mortgaged  property  were  con- 
summated before  the  appointment  of  the  receiver  or  the  recovery  of 
the  judgment  on  which  he  was  appointed,  and  at  the  time  of  the  execu- 
tion of  the  mortgage  and  the  sale  the  creditor  represented  by  the 
receiver  was  a  general  creditor  of  the  mortgagor  having  no  attachment 
or  judgment.  So,  too,  with  respect  to  an  assignee  for  the  benefit  of 
creditors!  the  same  rule  was  applied  in  Sheldon  v.  Wickham,  161  N.  Y. 
500,  55  N.  E.  1045. 

The  question,  however,  remains  as  to  whether  the  transfer  consti- 
tuted a  voidable  preference  under  the  United  States  bankruptcy  act, 
and  the  property  transferred,  or  its  proceeds,  can  be  recovered  by  the 
trustee  in  bankruptcy.  This  question  is  to  be  determined  in  accord- 
ance with  the  sixtieth  section  of  that  act  (Bankr.  Act  1898  [U.  S. 
Ccnnp.  St.  190X,  p.  3445J),  which  provides  as  follows: 
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"A  person  shall  be  deemed  to  have  given  a  preference  If,  being  Insolvent, 
be  has  procured  or  suffered  a  Judgment  to  be  entered  against  blidself  In  favor 
of  Auy  person,  or  made  a  transfer  of  any  of  bis  property,  and  tbe  efluct  of 
tbe  enforcement  of  such  Judgment  or  transfer  will  be  to  enable  any  one  of 
bis  creditors  to  obtain  a  greater  percentage  of  bis  debt  tiian  any  otber  of  sucb 
creditors  of  tbe  same  class. 

"If  a  bankrupt  shall  bave  given  a  preference  -within  four  months  before 
the  filing  of  a  petition,  or  after  the  flltng  of  the  petition  and  before  the  adju- 
dication, and  the  person  receiving  It,  or  to  be  beneilted  thereby,  or  bis  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe  that  It  was  intended 
thereby  to  give  a  preference,  It  shall  be  voidable  by  tbe  trustee,  and  he  may 
recover  the  property  or  Its  value  from  such  person." 

The  four  controlling  factors  necessary  to  render  a  transaction  void- 
able under  section  60  are:  First,  the  insolvency  of  the  debtor;  sec- 
ond, the  obtaining  by  one  creditor  of  a  greater  percentage  of  his  debt 
than  any  other  creditor  of  the  same  class ;  third,  the  giving  of  a 
preference  within  four  months  prior  to  the  filing  of  the  petition,  or 
after  the  filing  and  before  the  adjudication;  and,  fourth,  reasonable 
cause  on  the  part  of  the  creditor  to  believe  that  a  preference  was 
intended.  Sebring  v.  Wellington,  63  App.  Div.  498,  71  N.  Y.  Supp. 
788.  That  the  corporation  was  insolvent  when  the  creditor  took 
possession  of  the  assets  is  admitted,  and  the  evident  effect  will  be  to 
give  the  creditor  "a  greater  percentage  of  his  debt  than  any  other 
creditor  of  the  same  class."  So,  too,  if  the  transaction  is  to  be  treated 
as  of  the  date  when  possession  was  taken,  the  facts  would  warrant 
the  conclusion  that  there  was  reasonable  cause  for  the  creditor  "ta 
believe  that  a  preference  was  intended."  The  crucial  factor,  there- 
fore, is  whether  a  preference  was  given  "within  four  months,"  and 
this  in  turn  depends  upon  our  conclusion  as  to  whether  the  trans- 
action is  to  be  treated  as  of  the  date  when  the  agreement  for  the  lien 
was  given  or  is  to  be  considered  as  of  the  date  when  possession  was- 
taken.  In  other  words,  the  questimi  is,  did  the  delivery  of  the  pos- 
session to  the  defendants  and  their  taking  possession  within  four 
months  of  bankruptcy  constitute  a  preference  within  the  meaning  of 
the  bankruptcy  act  of  1898?  We  are  referred  by  the  appellant  to  a 
number  of  cases  which  arose  under  the  state  law  upon  the  subject  of 
preferences  by  corporations  (Stock  Corporation  Act  [Laws  1892, 
c.  688]  §  48),  and  of  preferences  under  the  former  bankruptcy  act  of 
1867  (section  5128,  Rev.  St.  U.  S.).  Paulding  v.  The  Chrome  Steel 
Co.,  94  N.  Y.  334;  Eimira  Savings  Bank  v.  Davis,  142  N.  Y.  590^ 
37  N.  E.  646,  25  L.  R.  A.  546 ;  Scott  v.  Armstrong,  146  U.  S.  499, 
13  Sup.  Ct.  148,  36  If.  Ed.  1059;  Brower  v.  Brooklyn  Trust  Co. 
(Sup.)  21  N.  Y.  Supp.  324;  Gunther  v.  Mayer  (Sup.)  22  N.  Y.  Supp. 
50;  Miller  v.  Miller  Knitting  Co.,  23  Misc.  Rep.  404,  52  N.  Y.  Supp. 
184.  The  latter  case  (Miller  v.  Miller  Knitting  Co.,  supra)  fairly  illus- 
trates the  reasoning  which  runs  through  the  opinions  in  the  cases 
cited.  The  facts  there  were  that  the  president  of  the  insolvent  cor- 
poration promised  one  Miller  that  if  he  would  indorse  its  notes,  the 
corporation  would  give  him  security.  Pursuant  to  the  promise,  but 
when  insolvent,  the  corporation  executed  a  mortgage  to  secure  him 
for  the  indorsement  so  made,  and  the  court  held  (headnote)  that  the 
execution  was  "not  invalid  as  a  transfer  made  by  a  corporation  in 
contemplation  of  insolvency,  nor  as  a  security  given  by  it,  when  in- 
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solvent,  with  an  intent  to  give  a  preference  to  any  creditor  over  other 
creditors."  And  upon  the  subject  of  the  controlling  date  of  such  a 
transaction  the  opinion  reads: 

"At  a  time  wben  the  corporation  was  Bolvent  Its  president  agreed  with  the 
plaintiff  that  If  he  would  indorse  the  paper  of  the  company  up  to  a  certain 
specified  amount,  the  company  would  give  him  security  therefor.  Acting 
upon  the  faith  of  this  promise,  the  plaintiff  Indorsed  the  notes  proved  In  this 
action.  After  the  company  became  Insolvent,  for  the  pnrpose  of  fnlfilllng 
the  agreement  thus  made  It  executed  and  delivered  the  mortgage  In  salt 
The  execntlon  and  delivery  of  the  mortgage  relates  to  the  time  of  the  agree- 
ment,  and  simply  effectoatee  It  The  date  of  the  agreement  porsaant  tif 
which  any  transfer  Is  made,  and  not  the  date  when  the  conveyance  Is  in  ftict 
executed.  Is  to  be  regarded.* " 

In  Wilson  Bros.  v.  Nelson,  however,  decided  by  the  United  States 
court  in  December,  1901  (183  U.  S.  191,  22  Sup.  Ct.  74,  46  L.  Ed. 
147),  and  which  had  under  consideration  the  present  bankruptcy  act 
of  1898,  the  facts  were  that  a  debtor,  years  before  the  filing  of  a  peti- 
tion in  bankruptcy,  gave  to  a  creditor  an  irrevocable  power  of  attor- 
ney to  confess  judgment  after  maturity  upon  a  promissory  note  of 
the  debtor;  and  the  creditor,  within  tour  months  before  the  filing 
of  the  petition  in  bankruptcy  against  the  debtor,  obtained  such  judg- 
ment, and  issued  execution ;  and  it  was  held  that  the  failure  of  the 
debtor  to  move  before  the  sale  on  the  execution  to  vacate  or  discharge 
the  judgment  or  to  file  a  voluntary  petition  in  bankruptcy  made  the 
judgment  and  execution  a  preference  "suffered  or  permitted"  by  the 
debtor.  And  in  the  opinion  by  Mr.  Justice  Gray  he  says,  speaking 
of  questions  arising  under  the  present  bankruptcy  act  of  i8g8 : 

**In  considering  these  questions  strict  regard  must  be  had  to  the  provisions 
of  that  act,  which,  as  this  court  has  already  had  occasion  to  observe,  differ 
In  Important  respects  from  those  of  the  earlier  bankruptcy  acts." 

To  this  statement  we  might  add  that  they  differ  also  from  the  pro- 
visions of  our  own  state  laws  upon  the  subject  of  preferences  by  in- 
dividuals and  by  corporations.  Mr.  Justice  Gray,  in  the  course  of 
the  opinion  in  that  case  (Wilson  Bros.  v.  Nelson,  supra),  further  says : 

"This  act  of  1808  makes  the  result  attained  by  the  creditor,  and  not  the 
specific  Intent  of  the  debtor,  the  essential  fact.  In  the  case  at  bar  the  war- 
rant  of  attorney  to  confess  judgment  was,  Indeed,  given  by  the  debtor  nearly 
thirteen  years  before.  But  being  irrevocable,  and  continuing  In  force,  the 
debtor  thereby,  without  any  further  act  of  his,  'suffered  or  permitted'  a  judg- 
ment to  be  entered  against  him  within  four  months  before  the  filing  of  the 
petition  in  bankruptcy,  the  effect  of  the  enforcement  of  which  judgment 
wonld  be  to  enable  the  creditor  to  whom  it  was  given  to  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors;  and  the  lien  obtained,  by  which. 
In  a  proceeding  begun  within  the  four  months,  would  be  dissolved  by  the 
adjudication  in  bankruptcy,  because  'Its  existence  and  enforcement  will  work 
a  preference.*  •  •  •  The  careful  change  In  the  language  of  all  the  pro- 
visions of  the  bankrnpt  act  of  1898  from  those  of  the  former  bankrupt  acts 
upon  the  subject  must  have  l>een  intended  by  congress  to  prevent  a  debtor 
from  giving  a  creditor  an  irrevocable  warrant  of  attorney  which  would  enable 
him  at  any  time  during  the  Insolvency  of  the  debtor,  and  within  four  months 
before  a  petition  In  bankruptcy,  to  obtain  a  Judgment  and  levy  the  execution 
on  all  the  property  of  the  bankmpt  to  the  exclusion  of  his  other  creditors.'* 

The  trend  of  the  decisions  in  the  United  States  supreme  couri  un- 
der the  recent  bankruptcy  act  upon  the  subject  of  the  date  of  the 
transfer  is  in  support  of  the  view  that,  with  respect  to  an  instrtuneiit 
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of  transfer,  it  is  the  time  when  such  instrument  is  recorded,  or  when 

possession  is  taken,  or  notice  is  otherwise  brought  home  to  the 
creditors  of  the  bankrupt,  that  is  controlling.  Thus  it  was  held  in  Re 
Sheridan  (D.  C.)  98  Fed.  406,  as  correctly  summarized  in  the  head- 
note,  that: 

"Ad  Bgreement  to  pledge  personal  property  as  security  for  a  debt  Is  not 
executed  where  the  goodB  are  not  delivered  to  the  creditor,  nor  set  apart  and 
treated  as  his  property,  and,  where  the  creditor  takes  possession  of  the  property 
a  few  days  before  the  filing  of  a  petition  in  bankruptcy  agaluBt  the  debtor, 
the  transaction  is  voidable  m  a  preference,  notwithstanding  that  the  original 
agreement  was  made  more  than  four  months  before  that  time." 

See,  also,  Pirie  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  438,  21  Sup. 
Ct.  906,  45  L.  £d.  1 171;  In  re  Klingaman  (D.  C.)  loi  Fed.  691; 
In  re  Kindt  (D.  Cp  loi  Fed.  107;  Crooks  v.  People's  Nat.  Bank, 
46  App.  Div.  339,  01  N.  Y.  Supp.  604. 

In  this  latter  case  (Crooks  v.  Bank,  supra)  the  court  says : 

"It  is  the  result  or  effect  of  tbe  act  done  which  Is  declared  against,  not  the 
manner  or  method  by  which  It  Is  done.  Ko  matter  bow  circuitous  the  method 
may  be.  if  the  effect  of  a  transfer  of  property  made  within  four  months  before 
tbe  filing  of  a  petition  In  bankruptcy  Is  to  enable  any  of  the  bankmpt's 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  others  of  the  same 
class,  then  such  transfer  Is  voidable,  If  the  penion  receiving  it  or  to  be  bene- 
fited thereby  had  reasonable  cause  to  believe  that  it  was  intended  thereby  to 
give  a  preference." 

In  the  case  at  bar  the  effect  and  result  of  the  possession  which  the 
defendants  took  of  the  property  of  the  corporation  within  the  four 
months  were  to  enable  them  to  obtain  a  greater  percentage  of  their 
debt,  and  they  had  sufficient  cause  for  believing  that  by  taking  pos- 
session they  would  obtain  a  preference.  They  were  entirely  familiar 
with  the  compromise  with  the  creditors  of  Smith  resulting  in  the  re- 
organization of  the  business,  the  original  financial  difficulties  of  the 
company,  the  means  consisting  of  the  loan  from  them,  whereby  it 
was  enabled  to  do  business,  and  the  inability  of  the  corporation  to 
repay  to  them,  as  promised,  any  part  of  the  sum  which  they  had 
advanced,  or  to  continue  without  further  moneys.  If  the  bankruptcy 
act  is  susceptible  of  the  construction  which,  under  the  decisions,  has 
been  given  to  it,  that  a  transfer  is  to  be  regarded  as  of  the  date 
when  possession  is  taken,  then,  though  the  taking  of  possession  was 
merely,  as  in  this  case,  to  effectuate  an  agreement  made  in  good 
faith,  and  many  months  before  the  prohibited  time  for  giving  a  pref- 
erence, the  transfer,  if  the  creditor  has  reasonable  cause  to  believe, 
when  such  possession  is  taken,  that  a  preference  was  intended,  is  nev- 
ertheless one  which,  under  the  act,  is  voidable,  so  that  the  trustee 
may  maintain  an  action  to  recover  the  property  or  its  proceeds. 

Upon  the  ground,  therefore,  that  the  transfer  here  made  was  a 
voidable  preference,  we  think  the  judgment  appealed  from  must  be 
affirmed,  with  costs. 


McLaughlin  and  LAUGHLIN,  JJ.,  concur.  PATTERSON, 
J.,  concurs  in  result.   VAN  BRUNT,  P.  J.,  dissents. 


Digiltzed  by 


Google 


Sup.  CtO 


BABCOCK  V.  CLARK. 


471 


(79  App.  DIv.  502.) 

BABCOOK  T.  CLARK. 
(Siqveme  Court  Appellate  Division,  Fourth  DepBrtment   January  6,  1903.) 

1.  Undue  Inflobncb— Evidence — Question  pgr  .Iurt. 

Three  days  before  the  death  of  a  feeble  woman,  70  years  of  age,  she 
gare  defendant  a  deed  to  all  her  real  estate,  and  checks  on  banks  for  her 
balance  on  deposit,  and  a  contract  was  executed  whereby  defendant  was 
to  support  her.  In  an  action  by  her  administrator  It  appeared  that  all 
ba  previous  express  Intentions  as  to  her  final  disposition  of  her  property 
were  at  variance  with  such  conduct,  and  that  she  liad  repeatedly  refused 
to  make  any  disposition  for  her  support.  SeJd,  that  It  was  a  question 
for  the  jury  whether  defendant  was  in  a  position  to  exercise  a  controlling 
influence  over  the  will  and  conduct  of  deceased. 

2.  Sahe— Evidence— SopFiciEMCT. 

The  facts  were  sufficient  to  warrant  a  finding  of  fraud  and  undue  In- 
fluence, 

&  Same— Complaint — Allboations— Sufficirnct. 

In  an  action  by  an  administrator  the  complaint  alleged  that  defendant, 
knowing  the  enfeeUed  mental  condition  of  decedent  and  fraudulently 
contrlvtag  to  take  advantage  of  ba,  persuaded  bar  during  ber  last  slck- 
neas  to  deed  htm  her  real  estate  ami  give  checks  for  moneys  she  bad  In 
a  bank,  defendant  knowing  at  the  time  that  she  was  not  of  sound  mind; 
and  that  he  Induced  such  actions  by  undue  influence.  Beld,  that  the  alle- 
gations of  fraud  and  undue  Influence  were  set  out  with  sufficient  particu- 
larity. 

Appeal  from  trial  term,  Jeflferson  county. 

Action  by  Lament  M.  Babcock,  as  administrator  of  the  estate  of 
Martha  Tisdale,  deceased,  against  Samuel  J.  Clark.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  ADAMS.  P.  J.,  and  SPRING,  WILLIAMS.  HIS- 
COCK,  and  NASH,  JJ. 

W.  A.  Nims,  for  appellant. 
John  N.  Carlisle,  for  respondent. 

NASH,  J.  The  action  is  for  the  conversion  of  moneys  which  be- 
longed to  Martha  Tisdale,  plaintiff's  intestate.  The  complaint  al- 
leges that  at  and  immediately  prior  to  her  death  the  intestate  was* 
the  owner  of  certain  moneys  deposited  in  her  name  in  the  Water- 
•town  Savin|;s  Bank  to  the  amount  of  $983,  and  in  the  Jefferson 
County  Savings  Bank  to  the  amount  of  $1,350.27;  amounting  in  all 
to  the  sum  of  $2.333.27 ;  that  on  the  day  of  her  death,  viz.,  the  27th 
day  of  December,  1901.  the  defendant,  without  any  right  or  authority 
whatever,  drew  or  procured  said  moneys  to  be  drawn  from  said  Wa- 
tertown  Savings  Bank  and  Jefferson  County  Savings  Bank,  and  con- 
verted the  same  to  his  own  use,  except  the  sum  of  $733,  deposited 
by  him  in  his  name  in  the  Watertown  Savings  Bank,  and  for  which 
sum  this  plaintiff  has  commenced  an  action  in  equity.  The  complaint 
further  alleges  that  decedent  was  a  maiden  lady,  and  during  prac- 
tically her  entire  life  had  resided  on  a  farm  in  the  town  of  Water- 
town.  Jefferson  county.  N.  Y.,  and  about  six  months  prior  to  her 

T3.  See  Cancellation  of  Instnunents,  voL  8,  Cent  Dig.  H  7G,  78;  Deeds, 
vol.  16,  Cent  Dig.  I  5u9. 
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death  removed  to  the  city  of  Watertown,  and  purchased  a  house 
and  lot,  and  in  addition  to  this  house  and  lot  the  balance  of  her  prop- 
erty consisted  of  the  moneys  deposited  as  aforesaid,  together  with  a 
small  amount  of  household  effects.  The  complaint  contains  a  fur- 
ther allegation  as  follows: 

"That  said  deceased  at  the  time  of  her  death  was  seventy-nine  years  of 
age,  and  during  the  last  months  of  her  life  was  sickly,  and  in  an  enfeebled 
condition,  and  had  lost  her  mind  and  control  over  her  faculties,  so  as  to  be 
wholly  Incompetent  to  do  any  busincsa;  and  the  said  defendant,  knowing  of 
her  enfeebled  mental  and  physical  condition,  and  that  she  was  susceptible  or 
liable  to  be  easily  Inflaenced  and  deceived,  and  knowing  of  the  large  amonnt 
of  property  owned  by  her.  and  fraudulently  contrlTing  and  Intending  to  take 
adTantage  of  her  weakened  physical  infirmities  and  mental  condition  to  get 
from  her  all  her  property,  fraudulently  Induced  and  persuaded  her  during  her 
last  sickness  to  deed  him  her  real  estate  and  give  her  checks  for  the  moneys 
she  had  on  deposit  in  said  banks  as  aforesaid,  and,  knowing  she  was  not  of 
sound  mind,  by  fraud  and  undue  Influence  caused  cir  induced  her  to  execute 
said  checks  on  said  banks  aforesaid,  and  with  the  same  fraudulent  purpose 
and  design  drew  said  moneys  from  said  bank,  and  by  said  acts  procured  frcnn 
said  deceased  all  her  property,  excepting  a  small  amount  of  bonsehold  etfects." 

In  the  charge  to  the  jury  the  question  as  to  mental  capacity  and 
undue  influence  was  submitted  by  the  court  without  exception.  The 
court  further  charged: 

"In  this  case  the  argument  Is  that,  by  reason  of  the  situation  which  has 
been  described  to  you,  the  fact  of  these  parties  living  there  so  closely,  and  the 
circumstances  In  which  they  tben  lived,  that  there  really  was  such  a  condi- 
tion that  the  woman.  In  executing  this  contract  and  the  checks,  was  not 
acting  from  her  own  free  voluntary  will.  Upon  that  subject  you  will  have 
to  consider  the  nature  of  the  transaction  so  far  as  It  may  bear  upon  that  par- 
ticular point.  In  that  line  there  Is  another  principle  which  you  should  bear 
In  mind.  The  general  rule  Is  that,  where  oue  party  is  so  situated  as  to 
exercise  a  controlling  influence  over  the  will  and  conduct  of  another,  trans- 
actions between  them  should  be  scrutinized  with  extreme  diligence,  and  clear 
evidence  Is  required  that  the  transaction  was  understood,  and  that  there  was 
no  fraud,  mistake,  or  undue  Influence.  When  such  a  relation  eiiats,  there  must 
be  clear  proof  of  the  integrity  and  fairness  of  the  transactioD,  or  the  Insti'U- 
ment  will  be  deemed  InvaUd  and  void.  In  tills  case,  upon  the  evldrace  here. 
It  would  be  for  yon  to  say  whether  or  not  the  situation  of  these  parties  was 
such  that  the  defendant  was  In  a  position  to  exercise  a  controlling  Influence 
over  the  will  and  conduct  of  Miss  Tisdale.  If  you  are  of  the  opinion  that  that 
was  the  situation,  then  this  Is  a  case  where  the  transaction  should  be  scruti- 
nised with  extreme  vigilance,  and  clear  evidence  shonld  be  reiiulred  that  the 
transaction  was  mideretood  and  appreciated." 

Mr.  Emerson,  on  behalf  of  the  defendant,  then  said: 

"I  take  exception  to  that  part  of  your  honor's  charge  where  you  said  that, 
'when  one  party  is  so  situated  as  to  exercise  a  controlling  Influence  over 
another,  clear  evidence  of  freedom  from  fraud  is  required,'  as  applicable  to 
this  case.  Tlie  Court:  Yon  may  wcept  to  whatever  I  said  about  it  Mr. 
Emerson:  I  ask  your  honor  to  charge  the  Jury  that  there  la  no  evidence  In 
this  case  that  the  defendant  was  so  situated  as  to  exercise  a  controlling  in- 
fluence over  the  deceased.  The  Court:  I  think  that  Is  so  aside  from  any  pos- 
sllile  Influence  from  circumstances;  no  direct  inference  at  least  I  will  put 
it  In  the  way  I  have  put  It  I  decline  to  cha^e  except  as  I  have.  Mr.  Emer- 
son: I  take  an  exception  to  the  refusal  and  to  the  charge  as  made.  I  ask 
your  honor  to  charge  the  Jury  that  the  burden  Is  upon  the  plahitlff  In  this 
case  to  establish  by  a  fair  preponderance  of  evidence  the  existence  of  undue 
influence  or  want  of  lepal  capacity  on  the  part  of  deceased  to  execute  the 
contracts  and  checks.   The  Court:  Primarily,  that  is  so.  It  Is  so  applicable 
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as  to  the  question  of  mental  capacity.  Upon  tlie  question  of  undue  Influence 
tbe  burden  ts  upon  the  platntlff  to  show  tliat,  but  he  may  show  such  a  con- 
dition as  might  throw  the  burden  upon  the  defendant  to  show  that  the  trans- 
action was  fair.  Mr.  Emerson:  I  take  exception  to  the  quallQcatfon  as  made 
and  to  the  charge  as  made.  I  ask  your  honor  to  charge  that,  If  tbe  }ury  find 
that  the  checks  Kxhlbito  8  and  7  were  the  free  and  voluntary  acts  of  Martha 
Tlsdale  at  the  time  she  executed  them,  and  she  comprehended,  and  understood 
their  terms  and  effect  and  nature  of  her  property,  the  verdict  must  be  for  tbk 
defendant  The  Court:  Yes.  Mr.  Emerson:  I  ask  your  honor  to  charge  that, 
before  the  plaintiff  can  recover,  the  burden  Is  upon  him  to  establish  by  a  fair 
preponderance  of  evidence  that  the  contract  Exhibit  12,  and  these  checks 
Exhibits  3  and  7,  were  not  the  free  and  voluntary  act  of  Martha  Tlsdale. 
The  Court:  I  have  charged  that,  except  as  to  tbe  modification  that  I  sug- 
gested before,  as  to  whether  or  not  the  Jury  should  find  that  such  a  condition 
existed  that  would  throw  the  burden  upon  the  defendant  to  show  that  the 
transaction  was  fair.  Mr.  Emerson:  You  charge  that  with  the  qualification 
of  the  burden  of  proof?  The  Court:  Yes.  Mr.  Elmerson:  I  except  to  the 
qualification.  I  ask  your  honor  to  charge  that,  before  the  plaintiff  can  re- 
cover on  the  ground  of  undue  Influence  or  fraud,  he  must  establish  that  such 
fraud  or  undue  Influence  were  exercised  as  deprived  Martha  Tlsdale  of  her 
free  will.  The  Court:  That  Is  so,  except  as  to  tbe  qualification  as  to  the 
burden  of  proof.  Mr.  Emerson:  And  as  to  that  qnallflcatlon  you  will  give 
us  an  exception.  I  ask  your  honor  to  cha^  on  tbe  question  of  nudoe  In- 
fluence  that  there  Is  no  testimony  In  the  case  that  the  execution  of  tbe  con- 
tract Exhibit  12  or  tbe  checks  Exhibits  8  and  7  were  procured  by  undue  In- 
fiuence  practiced  upon  Martha  Tlsdale  by  the  defendant,  or  by  his  authority. 
The  Court:  I  will  say  there  is  no  direct  evidence.  If  that  Is  what  you  want. 
Mr.  Emerson:  You  leave  It  to  the  Jury  to  Infer  from  the  circumstances?  The 
Court:  Aside  from  that.  Mr.  Emerson:  I  take  an  exception."  Mr.  Xlms  made 
the  following  request  on  behalf  of  the  defendant:  "That  undue  Influence 
cannot  be  Inferred  from  mere  opportunity,  but  must  be  established  affirma- 
tively.  The  Court:  That  Is  right" 

In  the  charge  as  originally  made  and  as  charged  pursuant  to  these 
several  requests  of  defendant's  counsel,  the  court  stated  to  the  jury, 
in  substance,  that,  if  the  relations  of  the  parties  were  such  that  the 
•defendant  was  in  a  position  to  exercise  a  control  over  the  mind 
and  conduct  of  Miss  Tisdale,  then  the  jury  should  be  satisfied  that 
the  woman  understood  what  she  was  d(Mng,  and  appreciated  the 
nature  of  the  transaction.  That,  if  such  was  the  nature  of  the  rela- 
tion existing  between  the  parties,  it  threw  the  burden  upon  the  de- 
fendant to  show  that  the  transaction  was  fair.  The  question  whether 
such  conditions  existed  that  the  defendant  was  in  a  position  to  exer- 
cise a  controlling  influence  over  the  acts  of  Miss  Tlsdale  was  ex- 
pressly left  to  the  jury,  where  in  compliance  to  the  request  to  charge 
"that,  before  the  plaintiflF  can  recover,  the  burden  is  upon  him  to 
establish  by  a  fair  preponderance  of  evidence  that  the  contract  Ex- 
hibit 12  and  these  checks  Exhibits  3  and  7  were  not  the  free  and 
voluntary  act  of  Martha  Tisdale,"  the  court  said,  "I  have  charged 
tliat,  except  as  to  the  modification  that  I  suggested  before,  as  to 
whether  or  not  the  jury  should  find  that  such  a  condition  existed 
that  would  throw  the  burden  upon  the  defendant  to  show  that  the 
transaction  was  fair";  and  also  expressly  so  charged  pursuant  to 
the  request  to  charge  "that  undue  influence  cannot  be  inferred  from 
mere  opportunity,  but  must  be.  established  affirmatively."  The  ques- 
tion to  be  determined  here  is  whether  the  charge  thus  made  was  COT- 
rect,  and,  if  so,  whether  there  was  sufficient  evidence  upon  which  to 
find,  in  the  absence  of  further  explanation,  that  the  contract  between 
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Miss  Tisdale  and  the  defendant,  and  the  checks  in  satisfaction  there- 
of, were  procured  by  fraud  and  undue  influence.  The  facts  are  not 
in  dispute.  The  circumstances  under  which  this  feeble  woman,  79 
years  of  age,  on  the  verge  of  dissolution  from  old  age,  and  within 
three  days  of  her  death,  transferred  her  property  to  the  defendant, 
are  most  extraordinary.  First.  The  deed  by  which  the  decedent  con- 
veyed to  the  defendant  without  consideration  her  house  and  lot  of 
the  value  of  $1,500.  Second.  The  transfer  by  check  of  the  entire 
amount,  exactly  computed,  of  her  two  deposits  in  the  savings  banks, 
$2,333.27  in  all,  as  a  consideration  for  her  support  and  maintenance 
the  remainder  of  her  natural  life,  which,  it  was  apparent  to  Clark, 
was  a  matter  of  but  a  few  days.  The  employment  of  a  contract  for 
her  support  as  the  means  of  furnishing  a  consideration  for  the  trans- 
fer of  the  bank  deposits  has  the  appearance  of  a  subterfuge — a  pre-, 
tense — resorted  to  for  the  purposes  of  the  transfer  rather  than  an, 
actual  compensation  or  benefit  to  the  decedent.  This  is  especially 
so  in  view  of  the  fact  that,  until  this  time  the  Clarks  had  done  for 
her  precisely  the  things  the  contract  provided  for,  with  checks  drawn 
upon  the  interest  on  her  bank  accounts,  and  rendered  services  for 
which  they  were  entitled  to  compensation, — an  arrangement  which 
had  been  mutually  satisfactory.  It  required  the  most  satisfactory  evi- 
dence that  this  departure  from  all  previously  expressed  intentions  with 
regard  to  the  final  disposition  which  would  be  made  of  her  property, 
so  at  variance  with  her  repeated  refusals  to  make  any  disposition  of 
her  property  for  her  support  other  than  to  keep  control  of  it  herself, 
was  the  result  of  the  free,  uninfluenced,  and  voluntary  will  of  the 
decedent.  A  careful  consideration  of  the  facts  and  circumstances  of 
the  case  as  shown  by  the  evidence  leads  to  the  conclusion  that  it 
is  one  which  required  the  court  to  leave  it  to  the  jury  to  say  whether 
or  not  the  situation  of  the  parties  was  such  that  the  defendant  was 
in  a  position  to  exercise  a  controlling  influence  over  the  will  and 
conduct  of  Miss  Tisdale,  and,  if  they  were  of  that  opinion,  then  it 
was  a  case  where  the  transaction  should  be  scrutinized  with  extreme 
vigilance,  and  clear  evidence  should  be  required  that  the  transaction 
was,  understood  and  appreciated ;  also  that  the  evidence  is  sufficient 
to  support  the  finding  of  the  jury.  Barnard  v.  Gantz,  140  N.  Y.  249, 
35  N.  E.  430;  Ten  Eyck  v.  Whitbeck,  156  N.  Y.  341,  50  N.  E.  963. 
The  allegations  of  fraud  and  undue  influence  are  set  out  in  the  com- 
plaint with  sufficient  particularity. 
Judgment  and  order  affirmed,  with  costs.   All  concur. 


(Supreme  Court  Appellate  Division,  First  Department  Fetmiary  20,  1906.) 

1.  Defaolt — Openikg— CosTa 

On  opening  the  default  of  a  defoidant  at  trial  after  answer,  he  Ahonld 
be  required  to  pay  the  trial  fee,  term  fee,  and  witness  fees,  to  be  taxed. 
In  addition  to  910  costs  of  motion. 


\  1.  See  Judgment  yoI.  30,  Cent  Dig.  |  828. 
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Appeal  from  special  term,  New  York  county. 

Action  by  Samuel  H.  Randall  against  Alexander  Shields.  From 
an  order  opening  the  default  of  the  defendant  at  the  trial,  after  answer, 
on  payment  of  $io  costs,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHLIN,  JJ, 

S.  H.  Randall,  for  appellant. 
Lewis  H.  Freedman,  for  respondent. 

PER  CURIAM.  The  order  appealed  from  should  be  modified  by 
striking  out  the  words  "$io  costs,"  in  the  last  paragraph  of  said  order, 
and  in  lieu  thereof  inserting  the  words  "trial  fee,  term  fee,  and  witness 
fees,  to  be  taxed  by  the  clerk,  and  $io  costs  of  motion";  and,  as  thus 
modified,  the  order  should  be  afHrmed,  without  costs  to  either  party 
on  tliis  appeal. 


In  re  UNITED  STATES  TBUST  00.  OF  NEW  YORK. 
(Sniireme  Court,  Appellate  Dlvtsion,  First  Department  February  13,  IfiOB.) 

L  Trusts — Conveyaisce  op  Intebkst — Effect— BuRROGATB—JuKiBmcriOH. 

Where  a  testator  left  property  to  a  trustee  to  pay  a  portion  of  the 
Income  to  her  soa  for  life,  and  on  his  death  to  convey  in  equal  shares  to 
his  three  children,  or  to  such  of  them  as  should  then  be  alive,  etc.,  and 
one  of  such  children  conveyed  all  bis  Interest  In  such  estate  to  his  (ath^, 
who  then  released  to  himself  bis  Interest  In  the  Income  of  the  share  of 
the  estate  so  conveyed  to  him,  and  then  conveyed  back  to  such  child 
one-tblrd  of  the  estate,  the  aarrognte,  on  an  accountinR  by  the  trustee, 
did  not  have  power,  under  Code  Civ.  Proc.  fi  2743,  providing  that,  when 
the  validity  of  a  distributive  share  has  been  established  ou  an  accounttn;; 
or  other  proceeding,  the  decree  must  determine  to  whom  payable,  the 
sum  to  be  paid  thereon,  and  all  other  questions  concerning  the  same,  to 
determine  the  validity  and  effect  of  such  cooveyauces  and  release,  and 
direct  the  trustee  to  convey  one-third  of  the  trust  estate  to  such  child, 
though  all  the  beneflcIarleB  of  the  trust  consented  thereto. 

S.  Have. 

Code  GlT.  Proc.  H  2812.  2813.  providing  that  on  the  Judicial  settlement 
€t  the  accounts  of  a  testamentary  trustee  the  Ibsu«  thereupon  must  be 
determined  In  the  same  manner  as  other  issues  are  determined,  are  not 
a  grant  of  power  to  the  surrogate  to  try  those  Issaes,  which  can  only  be 
tried  by  the  exercise  of  general  equitable  powers. 
&  Samb — Mbrobr— Termination  of  Trdst. 

Under  Laws  1866,  c.  547,  S  88,  and  Laws  1897,  c.  417,  f  3,  providing 
that,  when  a  beneficiary  In  a  trust  for  the  receipt  of  the  Income  of  the 
trust  estate  Is  entitled  to  a  remainder  In  the  whole  or  a  part  of  the  prop- 
erty, subject  to  his  beneficial  Interest,  he  may  release  his  Interest  In  such 
Income,  and  thereuiMQ  the  estate  of  the  trustee  shall  cease,  such  right 
to  release  and  thereby  terminate  the  trust  Is  given  only  to  such  heae- 
fldartes  as  are  entltted  to  the  whole  Income  of  the  trust  estate,  or  a 
d^nJte  part  thereof,  and  not  to  a  beneficiary  who  tras  to  receive  a  liberal 
support  out  of  the  bacome,  the  remainder  of  tocome  to  be  applied  to  the 
Bupport  and  edacatlon  of  others,  and,  If  there  was  a  surplus,  to  be  allowed 
to  accumulate. 

Appeal  from  surrogate's  court,  New  York  county. 
Accounting  of  the  United  States  Trust  Company  of  New  York, 
as  trustee  under  the  will  of  Helena  Rogers,  deceased.   From  so 
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much  of  the  decree  settling  the  account  as  directs  the  payment  of  one- 
third  of  the  trust  estate  to  John  Femdon  Rogers,  one  of  the  benefi- 
ciaries of  the  trust,  the  trustee  appeals.  Reversed. 

Helena  Bogers  died  on  the  13tb  day  of  May,  1896,  leaving  a  wUl,  wblch  was 
duly  admitted  to  probate  In  the  surrogate's  court  of  New  York  county  as  a 
will  of  real  and  personal  property.  She  left  as  lier  descendants  her  only  child, 
Hoffman  Rogers,  and  his  three  children,  John  Femdon  Rogers,  the  respondent 
herein,  of  full  age,  Helena  Hoffman  Roj^ers,  and  Benjamin  Woolsey  Rogers, 
both  minors,  but  now  of  full  age.  The  United  States  Trust  Company  of  New 
Yorb  duly  quaUfled  as  executor  and  trustee  uudcr  her  said  will,  and  has  ever 
since  remained  in  possession  of  the  trust  estate.  That  portion  of  her  will 
which  is  brought  Into  coDstdn'ation  by  this  appeal,  after  giving  her  residuary 
estate,  which  consists  ot  both  realty  and  pprsonnlty,  to  the  said  trust  company 
In  trust,  directs  It  to  be  held  as  follows:  "To  apply  a  sum  annually  in  equal 
qnai'ter-yearly  payments,  suSlclent,  In  the  Judgment  or  discretion  of  my 
executor  and  trustee,  or  his  successor,  for  the  liberal  support,  care,  and  main- 
tenance of  my  son,  HofTman  Rogers,  during  the  term  of  his  natural  life.  And 
to  pay  over  to  the  guardian  of  the  estates  of  the  cliUdren  of  my  said  son, 
Hoffman  Rogers,  In  equal  quarter-yearly  payments,  such  sums  as,  in  the 
Judgment  or  discretion  of  my  executor  and  trustee,  or  hln  successor,  shall  be 
proper  for  their  support,  education,  and  maintenance  during  their  res))cctive 
minorities.  And  in  case  there  should  lie  a  surplus  of  said  net  rents,  Issues. 
Interest,  income,  and  profits  after  applying  and  making  such  payments  as 
aforesaid,  I  direct  such  surplus  to  be  accumulated  during  the  respective  ml- 
uoritles  of  my  grandchildren,  and  paid  over  to  tliem  In  equal  shares  or  por- 
tions, as  they  severally  attain  the  age  of  21  years.  And  in  case  of  the  death 
of  any  one  of  my  grandchildren  before  attaining  the  age  of  twenty-one  years, 
leaving  lawful  issue,  I  give,  devise,  and  bequeath  the  share  of  said  accumu- 
lated Income  of  the  one  so  dying  to  his  or  her  issue  In  equal  portions.  And 
in  case  of  the  death  of  any  of  my  grandchildren  before  attaining  the  age  of 
twenty-one  years,  without  leaving  lawful  issue,  I  give  the  share  of  said  ac- 
cumulated income  of  the  one  so  dying  to  the  sturivors  or  survivor  of  my 
grandchildren  In  equal  shares.  Eighth.  Upon  the  death  of  my  said  son,  Hoff- 
man RoRers,  I  direct  the  Income  hereinbefore  set  apart  for  his  benefit  to  be 
held  and  disposed  of  in  all  respects  as  I  have  hereinbefore  provided  for  the 
holding  and  disposing  of  the  rest,  residue,  and  remainder  of  the  income  set 
apart  for  the  benefit  of  my  grandchildren.  Ninth.  After  the  death  of  my  said 
son,  Hoffman  Rogers,  and  as  my  grandchildren  severally  attain  the  age  of 
twenty-one  years,  I  hereby  give,  devise,  and  bcqueatli  to  each  of  them  the 
equal  part  or  share  of  all  the  rest,  residue,  and  remainder  of  my  said  estate, 
with  the  accumulation  of  interest  thereon.  If  any,  to  tliem,  share  and  share 
alike,  their  heirs  and  assigns,  forever;  or  upon  the  death  of  my  said  son.  In 
case  any  one  of  my  said  grandchildren  shall  have  died  before  attaining  tbe 
age  of  twenty-one  years,  leaving  lawful  issue,  t  give,  devise,  and  bequeath 
the  part  or  share  of  the  one  so  dying  of  all  the  said  rest,  residue,  and  re- 
mainder of  my  said  estate,  with  the  accumulations  ot  Interest  thereon,  if 
any,  to  his  or  her  issue  in  equal  portions;  or  upon  the  death  of  my  said  son, 
and  In  case  of  the  death  of  any  one  of  my  grandchildren  before  attaining  the 
age  of  twenty-one  years,  without  leaving  lawful  Issue,  I  give,  devise,  and  be- 
queath the  part  or  share  of  the  one  so  dying  of  all  the  rest  residue,  and  re- 
mainder of  my  said  estate,  vrlth  the  accumulations  of  Interest  thereon,  If  any. 
to  the  survivors  or  survivor  of  my  grandchildren,  In  equal  shares.  And  I 
hereby  expressly  authorize  and  empower  my  said  trustee  or  his  successor  for 
such  purpose  to  make  division  and  partition  of  my  said  estate  hereinbefore 
provided  for  in  such  form  or  manner  as  to  my  said  trustee  or  his  successor 
shall  seem  equitable,  just,  and  proper,  into  so  many  parts  or  shares  as  my  son 
shall  leave  children,  or  the  representatives  of  such  children,  him  surviving, 
per  stirpes,  and  not  per  capita."  On  March  27,  1902,  John  Femdon  Rogers 
duly  conveyed  to  his  father,  Hoffman  Rogers,  all  bis  right,  title,  and  faitm^st 
of,  in,  and  to  the  estate  of  Helena  Rogras,  deceased.  Hoffman  Rogers  thwe- 
upon  released  to  himself  his  interest  in  the  income  of  the  share  of  the  estate 
so  conveyed  to  him,  and  then  conveyed  track  to  the  said  John  Femdon  Bogers 


Digiiized  by 


Sup.  Ct.) 


IN  RB  UNITED  STATES  TRUST  CO. 


477 


one-third  of  the  satd  estate.  John  Ferndon  Rogers  thereupon  commenced 
proceedings  In  the  surrogate's  court  to  compel  the  Judicial  settlement  of  the 
trustee's  accounts,  and  the  payment  to  htm  of  the  said  one-third  part  of  said 
estate.  The  trustee  snbsequently  tiled  a  voluntary  account,  and  the  two  pro- 
ceedings were  consolidated.  All  persons  Interested  In  the  estate  were  duly 
cited,  and  all  consented  !n  writing  that  a  decree  be  entered  directing  the  pay- 
ment of  the  said  one-third  to  John  Ferndon  Rogers.  The  surrogate  referred 
the  matter  to  Mr.  Edward  B.  Whitney  to  take  and  state  the  account  Fto  the 
purpose  of  meeting  a  question  raised  by  the  counsel  for  the  trustee,  an  assign- 
ment was  procured  from  Helena  Hoffman  Rogers  and  Benjamin  W.  Rogers 
to  Hoffman  Rogers  of  all  their  right,  title,  and  interest  of,  In,  and  to  any 
future  Income  from  the  said  estate,  which  assignments  were  received  In  evi- 
dence. The  referee  reported  as  a  conclusion  of  law  that  the  trust  under  the 
will  was  not  terminated.  Kxceptions  to  the  referee's  report  were  duly  filed 
by  the  contestant,  which  duly  came  on  to  be  heard  twfore  the  surrogate; 
which  exceptions  were  sustained  by  him,  and  a  decree  was  thereupon  en- 
tered settling  the  account  and  directing  the  payment  of  one-third  of  the  prin- 
cipal fund  to  John  Ferndon  Rogers.  From  so  much  of  the  decree  so  entered 
as  directs  the  payment  of  one-thhrd  of  said  estate  to  said  John  Ferndon  Rogers 
this  appeal  18  taliva. 

Argued  before  VAN  BRUNT.  P.  J.,  and  HATCH,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Edward  W.  SheldcHi,  for  appellant. 
Charles  L.  Pashley,  for  respondent. 

HATCH,  J.  It  is  well  settled  law  that  a  surrogate's  court  is  a 
court  of  limited  jurisdiction,  and  in  respect  to  accountings  by  <esta- 
mentary  trustees  and  guardians  such  court  takes  no  incidental  pow- 
ers, but  only  such  as  are  expressly  given  by  the  statute,  and  has  no 
authority  to  exercise  general  equitable  powers  in  the  disposition 
of  controversies  arising  therein.  Matter  of  Hawley,  104  N.  Y.  250, 
10  N.  E.  352.  The  provisions  of  the  Code  of  Civil  Procedure  liave 
not  changed  the  rule  bearing  upon  such  subject.  Its  jurisdiction  over 
the  accounts  of  testamentary  trustees  is  coextensive  with  its  juris- 
diction over  accountings  by  executors  and  administrators.  In  Van 
Sinderen  v.  Lawrence,  50  Hun,  272,  3  N.  Y,  Supp.  25,  the  Code  pro- 
visions as  they  existed  at  the  time  when  that  decision  was  rendered 
were  examined,  and  the  conclusion  was  reached  as  above  announced. 
Therein  it  was  held  that  a  surrogate's  court  had  no  power  to  deter- 
mine collateral  or  incidental  disputes  involving  the  rights  or  titles 
of  daimants  to  an  interest  in  the  estate,  and  that  it  had  no  power 
to  determine  the  effect  of  a  general  release  executed  by  a  party  inter- 
ested in  the  estate  to  the  trustee,  whereby  the  right  and  title  of  such 
party  to  share  therein  was  remitted.  A  similar  doctrine  was.  an- 
nounced in  Matter  of  Wagner,  52  Hun,  23,  4  N.  Y.  Supp.  761,  af- 
firmed on  appeal  119  N.  Y.  23,  23  N.  E.  200.  wherein  it  was  said,  in 
speaking  of  the  powers  of  the  surrogate: 

"His  powers  and  duties  are  prescribed  by  the  Code  provisions,  and  his 
Jurisdiction  is  special,  and  limited  to  the  subjects  preBcril>ed  by  the  statute. 
That  general  Jurisdiction,  which  comprehends  such  a  power  ns  to  nullify  and 
set  aside  the  deeds  of  parties  for  fraud.  Is  not  comprehended  in  the  express 
grant  of  powers,  nor  is  it  Incidental  to  the  particular  authority  conferred. 
The  procedure  In  gurrogntes'  courts  formerly  followed  the  courts  of  common 
^w,  and  now  Is  governed  by  the  system  created  by  the  provisions  of  the  Code 
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of  OItU  Procedure.  Neither  before  did  the7  possess,  nor  now  do  tbey  possess, 
the  general  powers  of  a  court  of  equity." 

The  same  doctrine  was  announced  in  Matter  of  Hodgman,  ii  App. 
Div.  344,  42  N.  Y.  Supp.  1004,  affirmed  on  appeal  161  N.  Y.  627, 
55  N.  E.  1096.  In  Matter  of  Randall,  152  N.  Y.  508,  46  N.  E.  945, 
the  doctrine  was  again  reiterated.  Therein  it  was  held  that  upon  an 
accounting  by  an  administrator  in  a  surr<^ate'5  court,  where  a  dis- 
tributive share  was  claimed  by  two  persons,  one  by  original  title 
and  the  other  by  an  assignment  valid  upon  its  face,  the  surrogate  had 
no  power  to  try  such  question,  but  resort  must  be  had  to  a  court  of 
equity  for  such  purpose.  The  learned  referee,  in  commenting  upon 
this  case,  drew  a  distinction  between  an  accounting  by  a  trustee  and 
an  accounting  by  an  administrator,  and  apparently  held  that,  while 
the  surrogate  had  no  power  to  try  the  question  in  an  accounting  by 
an  administrator,  yet  he  liad  such  power  in  an  accounting  by  a  tes- 
tamentary trustee.  Such  distinction  is  not  sound.  The  power  of  the 
surrogate  in  each  case  is  the  same,  as  is  distinctly  held  in  the  au- 
thorities to  which  we  have  called  attention.  The  Randall  Case,  supra, 
was  decided  prior  to  the  amendment  of  the  provisions  of  the  Code  in 
189s  and  1898.  Section  2743  of  the  Code  of  Civil  Procedure,  as  it 
stood  when  the  decision  in  the  Randall  Case  was  announced,  read: 

"Where  the  validity  of  a  debt,  claim  or  distributive  share,  Is  In  dispute, 
or  has  been  established,  the  decree  must  determine  to  whom  It  Is  payable, 
the  sum  to  be  paid  by  reason  thereof  and  all  other  questions  concerning  the 
same." 

By  the  amendment  the  words  "in  dispute"  were  dropped,  and  addi- 
tions made  thereto,  making  the  section  read: 

"Where  the  validity  of  a  debt  claim  or  distributive  share  la  admitted,  or 
has  been  estabUsbed  upon  an  accounting  or  other  snvceedlng  In  the  surrogate's 
court,  or  other  court  of  competent  Jurisdiction,  the  decree  must  determine," 
etc. 

It  is  evident  that  no  greater  power  was  conferred  upon  the  surro- 
gate by  this  amendment  than  before  existed.  Indeed,  in  one  respect 
it  is  weaker,  as  the  words  relating  to  the  account  "in  dispute"  are 
omitted,  while  the  words  that  are  added  simply  contemplate  an  estab- 
lishment of  the  claim,  either  by  the  accounting  or  other  proceeding 
in  the  surrogate's  court.  Provision  is  not  made  for  any  additional 
proceeding  or  the  exerdse  of  any  different  power,  than  Had  formerly 
existed.  The  words  "upon  an  accounting"  did  not  extend  the  power 
of  the  surrogate,  and  the  language  "other  proceeding"  evidently 
contemplated  such  proceedings  for  the  establishment  of  debts  or 
claims  as  had  before  existed,  while  the  further  language,  "or  other 
court  of  competent  jurisdiction,"  contemplates  that  questions  might 
arise,  as  before,  upon  such  accounting,  of  which  the  surrogate's  court 
had  no  jurisdiction,  and  when  resort  would  be  necessary  to  a  court 
authorized  to  exercise  general  equitable  powers.  This  amendment, 
therefore,  has  not  added  any  greater  equitable  jurisdiction  than  was 
formerly  possessed  by  the  surrogate.  The  power  to  determine  and 
pass  upon  the  validity  and  effect  of  a  release  and  an  original  claim 
to  a  di.stributive  share  is  not  other  than  nor  diflferent  from  the  power 
which  is  exercised  in  the  determination  of  the  validity  of  a  release, 
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the  purpose  and  effect  of  which  is  to  destroy  a  trust  created  by  the 
will,  and  involves  the  power  to  determine  title  to  real  and  personal 
property  passing  by  the  instrument.  As  the  power  cannot  be  upheld 
in  the  former,  so  likewise  it  may  not  be  in  the  latter.  The  question 
which  the  cestui  que  trust  and  the  remainderman  presents  for  deter- 
mination is  the  validity  of  the  releases,  which  in  terms  pass  titles  to 
the  trust  estate.  This  is  not  a  question  arising  upon  the  interpreta- 
tion of  the  will,  nor  is  it  embraced  within  any  of  its  terms,  nor  is  it  in 
any  wise  presented  in  the  construction  of  that  instrument.  It  is 
quite  different  from  and  independent  of  any  question  arising  upon 
the  terms  of  the  will.  The  forum  in  which  such  question  can  be 
determined  must,  of  necessity,  be  possessed  of  general  equitable  power. 
The  validity  of  the  releases  involves  a  construction  of  the  act  under 
which  they  are  claimed  to  be  authorized,  and  the  property  is  trans- 
ferred by  virtue  of  a  decree  giving  force  and  effect  to  these  instru- 
ments. The  power  which  settles  and  determines  these  questions, 
therefore,  is  essentially  equitable.  It  arises  entirely  outside  of  the 
will,  and  is  not  necessarily  involved  in  the  accounting  of  the  testa- 
mentary trustee  under  the  will.  The  surrogate  has  no  power  to  de- 
termine such  question,  as  it  is  not  given  to  him,  either  by  terms 
or  implication  in  the  Code  provisions,  and  inherently  it  necessarily 
involves  the  application  of  equitable  principles  and  powers  in  deter- 
mination of  the  respective  rights  of  the  parties.  Upon  principle,  and 
under  the  authorities  which  we  have  cited,  it  seems  to  be  clear  that 
the  determination  of  the  validity  of  these  releases  ts  quite  outside  of 
any  jurisdiction  possessed  by  the  surrogate.  The  learned  referee, 
however,  concluded  that  by  virtue  of  the  provisions  of  sections  2812 
and  2813  of  the  Code  of  Civil  Procedure,  the  surrogate  was  invested 
with  such  power.  An  examination  of  these  actions  shows  that  the 
grant  of  power  therein  contained  is  the  same  as  is  given  in  the  cases 
of  executors  and  administrators.  These  provisions  are  that  upon 
the  judicial  settlement  of  the  account  of  a  testamentary  trustee  the 
issues  thereupon  "must  be  determined  in  the  same  manner  as  other 
issues  are  determined."  This  is  not  a  grant  of  power  to  the  surro- 
gate to  try  all  issues,  or  those  issues  which  can  only  be  tried  by  the 
exercise  of  general  equitable  powers.  On  the  contrary,  so  far  as  the 
grant  of  power  is  concerned,  they  are  words  of  limitation,  as  the 
questions  are  to  be  determined  in  manner  the  same  as  such  issues 
are  usually  determined.  Thus  this  language,  when  construed  with 
the  grant  of  power  given  to  the  surrogate,  limits  his  authority  to  the 
determination  of  those  questions  of  which  he  has  jurisdiction,  and 
does  not  confer  power  to  try  and  determine  every  question  which 
may  be  proposed  Upon  such  accounting.  In  principle  this  question 
was  determined  adversely  to  such  contenticxi  in  Matter  of  Horn,  7 
App.  Div.  89,  39  N.  Y.  Supp.  954.  We  conclude,  therefore,  that 
the  surrogate  possessed  no  jurisdiction  to  pass  upon  and  determine 
the  effect  of  these  releases. 

We  are  also  of  opinion  that  the  proper  construction  of  this  will 
does  not  bring  the  case  within  the  provision  of  the  Acts  of  1896  and 
1897.   The  learned  referee  has  clearly  and  succinctly  stated  the  rea- 
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sons  for  such  conclusion,  and  we  adopt  the  same  as  expressive  of  our 
views,  as  follows: 

"The  wordbig  of  the  act  of  1803  had  been  so  awkward  and  obscure  as  to 
provoke  mnch  criticism.  That  of  tlie  present  laws  was  evidently  framed  with 
considerable  care.  In  the  effort  to  preserve  as  much  of  the  superseded  act  as 
should  be  Tfllunble,  and  at  the  same  time  make  It  distinct  and  ouainblguous. 
We  may  therefore  presume  that  the  Intent  of  the  leRlslatures  of  1896  and 
1897  Is  to  be  found  well  expressed  In  the  language  which  they  used,  and  In 
especial  we  may  presume  alFo  that  whatever  provisions  of  the  act  of  1893 
were  dropped  In  the  revision  were  dropped  deliberately.  The  privileges  of 
the  act  of  1>03  were  afforded  to  any  'person  beueticlally  Interested  in  the 
whole  or  any  part  of  the  income  of  any  tmst  heretofore  or  hereafter  created 
for  the  receipt  of  the  rents  and  pr<^ts  of  lands,*  etc.  The  privileges  of  the 
present  laws  are  afforded  to  '.i  beneficiary  In  a  trust  for  the  receipt  of  the 
rents  and  proUts  of  real  property,'  etc.,  'who  Is  entitled  to  a  remainder  In  the 
whole  or  a  part  of  the  principal  fund  so  held  In  trust,  subject  to  his  beneficial 
estate  for  a  life  or  lives  or  a  shorter  term.'  The  expression  "provision  as  to 
a  beneficiary  of  a  part  only  of  the  Income  of  a  given  fund'  is  thus  stricken 
out,  and  the  fund  Is  referred  to  as  suhject  to  the  'beneficial  estate  for  a  life,' 
etc.,  of  the  person  releasing.  When  language  like  the  present  is  substituted 
tor  provisions  like  those  of  the  act  of  18U3,  the  more  proper  construction  would 
seem  to  limit  its  operation  to  those  comparatively  simple  trusts  where  the 
cestui  que  trust  has  for  the  time  beins  a  complete  equitable  estate  in  the  trust 
fund." 

It  follows  from  these  views  that  the  decree  of  the  surrogate  shduld 
be  reversed,  and  the  report  of  the  referee  should  be  affirmec^  with 
costs  to  all  parties  payable  out  of  the  estate.  All  concur,  except 
LAUGHLIN,  J.,  who  dissents. 


<89  Misc.  R^.  533.) 

POWSLL  et  aL  T.  BURSKT  et  aL 

(City  Court  of  New  Tork,  General  Term.  December,  1902.) 

1.  Attachment— Action  on  Bond— Depbnbe. 

An  attachment  was  Issued  against  certain  nonresidents,  and  was  there- 
after vacated,  and  an  appeal  from  the  order  vacating  the  attachment  was 
abandoned.  Thereafter  local  attorneys,  assignees  of  the  rights  of  the 
noni-esidents,  sued  the  surety  on  the  undertaking  in  attachment  to  recover 
for  their  services  to  their  clients.  Seld,  that  the  surety  could  not  set  up 
as  a  separate  defense  that  foreign  attorneys  of  plaintiff  in  attachment 
were  so  negligent  in  falling  to  serve  the  summons  on  the  nonrmldents 
that  the  attachment  was  vacated,  nor  to  allege  that  the  appeal  from  the 
order  vacating  the  attachment  is  still  pending,  where  tiiere  la  also,  no , 
allegation  of  a  stay  of  such  proceedings. 

Appeal  from  special  term. 

Action  by  Omar  Powell  and  Daniel  L.  Cady  against  Nathan 
Bursky  and  another.  From  an  interlocutory  judgment  sustaining  a 
demurrer  to  the  answer,  Bursky  appeals.  Affirmed. 

Argued  before  SEABURY  and  CONLAN,  JJ. 

Baggott  &  Ryall  (George  Ryall,  of  cotmsel),  for  appellant. 
William  K.  Hawkins,  for  resp<»idents. 

SEABURY,  J.  This  is  an  appeal  from  a  judgment  sustaining 
plaintiffs'  demurrer  to  the  alleged  separate  defense  of  the  defendant 
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Bursky.  The  action  is  brought  by  the  plaintiffs,  who  are  counselors 
at  law,  to  recover  the  alleged  reasonable  value  of  services  rendered 
by  them  to  their  clients.  The  plaintiffs  were  the  attorneys  for  Louis 
Isaacs  and  Max  Isaacs,  who  were  defendants  in  an  action  brought 
against  them  by  Philip  Shapiro  and  Mannes  Rose  in  the  supreme 
court  of  this  state,  llie  defendants  in  this  action  were  the  sureties 
named  in,  and  who  executed  an  tmdertaking  on  an  attachment  ob- 
tained in,  the  action  brought  by  Shapiro  &  Rose  against  L.  and  M. 
Isaacs.  The  complaint,  after  alleging  various  facts  in  reference  to 
the  attachment  in  the  former  action,  and  the  assignment  by  L.  and 
M.  Isaacs  of  their  rights  under  the  undertaking  to  the  plaintiffs,  al- 
leges that  an  order  was  made  vacating  the  attachment  from  which 
Shapiro  &  Rcse  appealed  to  the  appellate  division  (74  N.  Y.  Supp. 
1 146);  that  the  plaintiflfs  in  this  action,  as  attorneys  for  L.  and  M. 
Isaacs,  moved  to  dismiss  said  appeal  because  of  the  failure  of  Sliapiro 
&  Rose  to  serve  the  printed  papers  on  appeal  and  the  decision  of  the 
appellate  division  permitting  Shapiro  &  Rose  to  apply  to  the  special 
term  for  permission  to  serve  and  file  the  printed  papers  upon  pay- 
ment of  costs  within  three  days  of  the  entry  of  said  order;  that  the 
order  was  entered  January  17,  1902;  and  that  the  plaintiffs  in  that 
action  failed  to  pay  the  costs,  and  failed  to  move  for  leave  to  open 
their  default,  as  provided  in  the  order  of  the  appellate  division,  "and 
have  abandoned  said  appeal."  The  defendant  Bursky,  in  his  answer, 
as  a  separate  defense  alleges  the  sale  and  delivery  by  Shapiro  & 
Rose  to  L.  and  M.  Isaacs  of  certain  goods,  and,  after  alleging  the 
facts  in  reference  to  the  attachment,  alleges  that  Shapiro  &  Rose 
sent  to  W.  W.  &  J.  R.  Watts,  attorneys  of  Louisville,  Ky.,  copies 
of  the  summons  and  complaint  and  of  the  order  directing  service, 
with  instructions  to  them  to  serve  the  Isaacses  with  the  same,  and 
that  said  Messrs.  Watts,  in  violation  of  their  said  instructions,  served 
the  summons  one  day  too  late,  so  as  to  enable  the  attachment  to  be 
vacated.  The  answer  also  alleges  that  the  attachment  obtained  in 
said  action  was  vacated,  and  that  the  appeal  from  said  order  vacating 
it  is  pending  and  undetermined.  To  this  alleged  defense  the  plain- 
tiffs in  this  action  demurred  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense.  The  court  at  special  term 
sustained  the  demurrer.  From  the  interlocutory  judgment  entered 
upon  such  decision  this  appeal  is  taken. 

The  alleged  separate  defense,  as  pleaded  in  the  answer,  is  wholly 
insufficient.  If  the  attorneys  of  Shapiro  &  Rose,  W.  W.  &  J.  R. 
Watts,  committed  a  wrong  in  delaying  the  service  of  the  papers 
that  were  sent  to  them  for  sen'ice,  it  does  not  avail  the  defendant 
Bursky  as  against  the  nlaintiffs  in  this  action.  If  these  attorneys 
committed  an  actionable  breach  of  duty,  it  may  have  given  Shapiro 
&  Rose  an  action  against  them ;  but  it  certainly  does  not  afford  a 
defense  to  Bursky,  who  is  sued  as  surety  upon  an  undertaking  which 
he  entered  into  in  that  action.  The  alleged  fact  that  an  appeal  is  still 
pending  from  the  order  vacating  the  attachment  is  not  a  defense  to 
this  action.  This  question  was  squarely  passed  upon  in  Feiber  v. 
Smith  (Sup.)  6  N.  Y.  Supp.  446,  where  it  was  held  that  a  defense 
that  an  appeal  had  been  taken  from  an  order  vacating  the  attach- 
80  N.T.S.— SI 
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ment,  which  was  still  undetermined,  must,  in  order  to  be  good,  allege 
that  a  stay  of  proceedings  has  been  ordered,  or  such  other  facts 
in  connection  with  it  as  legally  would  accomplish  that  result.  The 
appellant  not  only  attempts  to  defend  the  sufficiency  of  his  alleged 
defense,  but  tries  to  save  it  by  challenging  the  sufficiency  of  the  com- 
plaint. As  a  demurrer  searches  the  record  for  the  first  fault  in  plead- 
ings we  have  examined  the  allegations  of  the  complaint.  The  com- 
plaint alleges  that  the  appeal  from  the  order  vacating  the  attach- 
ment has  been  abandoned  by  the  defendant.  The  defendant  objects 
that  this  allegation  is  a  mere  conclusion  of  law,  and  that  the  plaintiffs 
should  plead  the  facts  showing  the  abandonment.  We  have  seen, 
however,  that  it  has  been  held  that  the  pendency  of  such  an  appeal 
is  not  a  good  defense  to  the  action,  nor  are  allegations  of  facts  show- 
ing the  abandonment  of  the  appeal  essential  allegations  of  the  com- 
plaint. The  complaint  states  a  good  cause  of  action,  and  the  defense 
is  clearly  insufficient.  The  judgment  sustaining  the  demurrer  is  af- 
firmed, with  costs. 
Judgment  affirmed,  with  costs^ 

CONLAN,  J.,  concurs. 

(3U  .Misc.  Uep.  SiMi.) 

BOOT  T.  KELLBT. 
(Olty  Gonrt  of  New  Yfok,  General  Term.   December,  1002.) 

1,  Payhknt— Application. 

Defendant  executed  five  notes,  eqnal  !□  amount,  payable  at  intervalB  of 
Blx  months,  with  the  provision  that  for  each  $500  paid  by  the  maker  to 
the  payee  on  account  of  the  principal  of  the  notes  the  payee  should 
deliver  to  the  maker  certain  shares  of  stock.  Before  the  first  note  ma- 
tured, the  maker  delivered  to  the  payee  merchandise  sufficient  to  pay  It. 
which  the  payee  applied  to  the  last  note  against  the  maker's  protest. 
Beld,  that  It  Is  a  question  for  the  Jnry,  In  an  action  by  the  payee  on  the 
first  note,  where  the  maker  interposed  a  plea  of  payment,  whether  the 
maker  ever  acquiesced  In  the  action  of  the  payee  in  applying  the  mer- 
chandise to  the  last  note. 

It  Bahb— Note. 

A  payment  of  a  note  need  not  necessarily  be  made  In  money. 
Appeal  from  trial  term. 

Action  by  Charles  T.  Root  against  Daniel  J.  Kelley.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Reversed. 

Argued  before  McCARTHY,  DELEHANTY.  and  SEABURY. 
JJ. 

Einstein,  Townsend,  Guiterman  &  Sheam  (C  J.  Shearn,  of  coun- 
sel), for  appellant. 

Ludlow  &  McKnight  (William  G.  McKnight,  of  counsel),  for  re- 
spondent. 

1 2,  See  Bills  and  Notes,  vol.  7,  Cent  Dig.  f  1280. 
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DELEHANXy,  J.  The  action  is  to  recover  a  balance  due  upon  a 
promissory  note  dated  September  15,  1899,  payable  18  months  after 
date,  made  by  defendant  to  the  order  of  plaintiff.  The  note  was 
the  second  of  a  series  of  five,  each  of  similar  date  and  amount,  ma- 
turing, respectively,  in  12,  18,  24,  30,  and  36  months,  delivered  pur- 
suant to  a  written  agreement,  and  for  a  valuable  consideration.  The 
clause  of  the  agreement  defining  the  rights  and  liabilities  of  the  re- 
spective parties  thereto  upon  the  payment  of  said  notes,  and  which 
is  pertinent  here,  is  as  follows  (clause  second) : 

"That  for  each  five  hundred  dollars  paid  by  the  party  of  the  second  part 
to  the  party  of  the  first  part  on  account  of  the  principal  of  said  notes.  Id  the 
order  of  their  maturity,  the  party  of  the  first  part  shall  deliver  to  the  party 
ot  the  second  part  five  hundred  and  fourteen  shares  of  the  common  stock 
of  satd  American  Queen,  and  five  hundred  and  fitly  shares  of  the  prefened 
stock  of  said  American  Queen." 

The  note  in  suit  is  the  i8-months  one,  which  matured  on  March 
15,  1901.  iE^ior  to  its  maturity,  plaintiff  received  from  defendant 
merchandise  of  a  value  sufficient  to  cancel  the  same.  Instead,  how- 
ever, of  applying  this  merchandise  in  satisfaction  of  said  note  when 
due,  plaintiflt  applied  it  to  the  last  note  of  the  series,  not  due  until 
September  15,  1902,  a  year  and  a  half  later.  It  is  not  disputed  that 
defendant  protested  to  plaintiflf  at  this  procedure,  and  on  receipt  of 
the  36-raonths  note  returned  the  same  to  him,  with  a  request  for  a 
transmission  of  the  note  next  due,  namely,  the  one  in  suit,.  Nor 
is  there  any  claim  that  the  plaintiff  did  not  send  back  to  defendant, 
as  testified,  the  36-months  note,  with  the  statement,  "I  have  canceled 
the  first  and  the  last  [notes],  and  I  will  take  up  the  intermediate  ones 
alternately,"  Defendant  testified,  however,  that  upon  receipt  of  this 
communication  he  notified  plaintiff  that  he  did  not  agree  that  these 
notes  be  taken  up  out  of  their  regular  order;  but  plaintiff's  testi- 
mony is  to  the  effect  that  he  had  no  recollection  of  ever  receiving 
such  a  notice.  At  the  proper  stage  of  the  trial  defendant  requested 
the  court  to  dismiss  the  complaint,  and  for  the  direction  of  a  verdict, 
which  was  denied,  but  the  court  did  direct  a  verdict  for  the  plaintiff 
for  the  ful!  amount  claimed ;  and  from  the  judgment  entered  thereon, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial,  this 
appeal  is  taken. 

The  defense  pleaded  and  urged  upon  the  trial  without  objection 
was  payment,  and  I  think,  in  view  of  the  record,  that  at  least  there 
should  have  been  submitted  to  the  jury,  as  requested  by  defendant, 
the  question  whether  he  ever  acquiesced  in  the  action  of  plaintiff 
in  the  application  of  the  merchandise  in  question  to  the  satisfaction 
of  the  last  note.  The  defense  of  "payment,"  in  its  most  restricted 
sense,  is  the  discharge  in  money  of  a  sum  due  (Bouvier  L.  Diet.); 
but  in  its  most  general  acceptation  it  is  the  fulfillment  of  a  promise, 
the  performance  of  an  agreement,  the  accomplishment  of  every  ob- 
ligation, whether  it  consist  in  giving  or  doing.  It  is  not  a  technical 
term,  and  has  been  imported  into  law  proceedings  from  the  exchange, 
and  not  from  law  treatises.  To.  prove  payment,  the  party  pleading 
it  must  show  the  payment  of  money,  or  something  accepted  in  its 
stead.   Bouvier  L.  Diet.;  2  Greenl.  Ev.  (13th  Ed.)  §  516.   To  pay 
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is  to  discharge  a  debt ;  to  deliver  a  creditor  the  value  of  a  debt,  either 
in  money  or  goods,  to  his  acceptance,  by  which  the  debt  is  discharged. 
Beals  V.  Home  Ins.  Co.,  36  N.  Y.  522,  527.  The  undisputed  evi- 
dence is  that,  before  the  maturity  of  the  note  sued  upon,  plaintiff 
received  from  defendant  merchandise  valued  at  an  amount  equal  to 
the  face  value  of  said  note,  and  that  thereupon  he  satisfied  the  last 
note,  instead  of  the  one  in  suit,  which  was  the  one  next  to  mature. 
This,  in  my  opinion,  was  in  violation  of  the  agreement  above  referred 
to,  unless  there  was  a  mutual  waiver  of  the  provisions  thereof  in  re- 
spect thereto.  That  was  a  disputed  c[uestion  upon  the  trial,  and  the 
defendant  was  entitled  to  have  the  jury  pass  upon  it,  especially  in 
view  of  his  testimony  that  when  he  delivered  the  merchandise  to 
plaintiff  he  told  him  to  apply  it  on  the  notes  as  they  fell  due,  as  per  the 
contract.  It  follows,  therefore,  that  the  judgment  and  order  appealed 
from  must  be  reversed,  and  a  new  trial  granted,  with  costs  to  aff- 
iant to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event.   All  concur. 


m  MlBC.  Rep.  527.) 

WEIL  et  al.      TTNIQUE  BI^JOTRIG  DETIOE  GO. 

(City  Court  of  Xew  York,  General  Term.   December,  1902.) 

1.  Balk  or  Goodb— Refusal  to  Accbpt— Pleadino. 

Complaint  in  an  action  for  the  price  allefied  a  sale  of  3,000  batteir 
cases,  and  a  delivery  of  1,000,  and  payment  tlierefor,  and  a  tender  of  ttw 
balance,  and  refusal  to  accept  tbe  same.  The  answer  denied  everTthlng 
except  the  making  of  the  contract  Held,  that  defendant  could  Intetpoae 
as  a  separate  defense  a  claim  that  the  sale  was  by  sample,  and  tUat  the 
cases  delivered  were  inferior  to  such  sample;  such  facts  constituting 
new  matter,  which  could  not  be  shown  under  the  general  denial. 

8.  Same— Objections  to  Quality. 

Where  defendant  purchases  3,000  battery  cases,  and  accepts  and  pays 
for  1,000  without  complaint,  and  without  rescission  and  offer  to  restore 
at  the  time  of  the  delivery  of  such  eases,  It  waives  any  objection  to  the 
quality,  and  Is  liable  for  the  balance,  If  equal  In  quality  to  those  aSretOj 
accepted. 

&  BaME— TEMnKR. 

Where  there  Is  an  entire  contract  for  the  purchase  of  certain  goods, 
and  on  delivery  of  a  pwtlon  the  vendee  states  that  he  wlU  not  accept 
future  deliveries,  unless  equal  to  original  sample  tenda  of  the  balance  is 

waived. 

Appeal  from  special  term. 

Action  by  Lazarus  Weil  and  others  against  the  Unique  Electric 
Device  Company.  From  a  judgment  overruling  a  demurrer  to  a 
arate  defense,  plaintiflfs  appeal.  Reversed. 

Argued  before  CONLAN,  McCARTHY,  and  SEABURY.  JJ, 


Felix  H.  Levy  (M.  L.  Half!,  of  counsel),  for  appellants. 
Bennet  &  Silverman  (William  S.  Bennet,  of  counsel),  for  respond- 
ent. 

CONLAN,  J.  The  action  is  to  recover  the  stipulated  purchase 
price  of  certain  merchandise  sold  defendant.    The  comjdaint  al- 
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leges  the  sale  of  3,000  battery  cases,  the  delivery  and  acceptance  ol 
a  payment  for  i^ooo  of  that  number,  and  a  subsequent  tender  of 
the  balance  therfeof,  acceptance  of  which  was  refused.  The  answer 
admits  the  making  of  the  contract,  but  denies  all  other  material  al- 
Jtgations  of  the  complaint.  As  a  separate  defense,  it  repeats  the  de- 
nials in  question,  and  alleges  that  defendant  agreed  to  purchase  the 
cases  in  question  at  the  price  stipulated,  provided  that  said  cases, 
when  delivered,  were  equal  in  quality  to  sample  exhibited  the  de- 
fendant at  the  time  of  purchase;  that  1,000  of  said  cases  were  there- 
after delivered  on  account  of  said  sale,  but  that  they  failed  tq  equal 
said  sample  in  many  particulars,  and  were  not  in  accordance  with 
the  agreement ;  that  defendant  accepted  same,  but  notified  plaintiffs 
that  it  would  refuse  to  take  the  balance  of  the  contract  number  un- 
less they  complied  with  the  sample ;  and  that  none  of  the  same  has 
been  delivered  or  tendered.  Plaintiffs  demurred  to  this  separate  de- 
fense upon  the  ground  that  it  is  insufficient  in  law,  upon  the  face 
thereof.  From  an  interlocutory  judgment  overruling  the  same,  this 
appeal  is  taken. 

The  demurrer  can  only  be  sustained  in  the  event  that  the  "de- 
fense" in  question  fails  to  set  forth  "new  matter" ;  that  is,  matter  not 
embraced  within  the  issue  raised,  or  which  might  be  raised,  by  a 
denial,  and  therefore  not  provable  under  a  denial.  The  rule  is  well 
settled  that  under  a  general  denial  the  defendant  may  give  evidence 
tending  to  disprove  any  fact  which  plaintiff  is  bound  to  prove  in 
'  Older  to  recover,  and  that,  if  other  facts  are  relied  upon  as  a  defense, 
the  defendant,  in  order  to  avail  himself  of  them,  must  plead  them, 
Milbank  v.  Jones,  127  N.  Y.  376,  28  N.  E.  31,  24  Am.  St.  Rep.  454. 

The  matter  in  avoidance  here  can  hardly  be  said  to  be  provable 
under  a  denial.  If  plaintiffs  prove  the  original  order,  and  the  de- 
livery and  acceptance  of  the  thousand  cases,  and  tender  of  the  bal- 
ance, would  it  be  competent  to  show  that  the  sale  was  by  sample,, 
and  that  the  goods  tendered  were  inferior  thereto?  I  think  not,  and 
that  is  the  test  determinable  of  this  question.  The  authorities  cited 
by  plaintiff  (principally  Durst  v.  Brooklyn  Heights  R.  R.  Co.,  35 
Misc.  Rep.  124,  67  N.  Y.  Supp.  297,  and  inferentially  Staten  Island 
M.  R.  R.  Co.  v.  Hinchcliffe,  34  Misc.  Rep.  624,  70  N.  Y.  Supp.  601, 
an<l  the  case  of  Levy  v.  Metropolitan  St.  R.  Co.,  34  Misc.  Rep.  220, 
6S  N.  Y.  Supp.  944)  have  been  disapproved  in  Donovan  v.  Main, 
74  App.  Div.  44,  77  N.  Y.  Supp.  329. 

To  hold,  under  the  circumstances,  that  the  separate  defense  was 
demurrable  for  the  reason  assigned,  requires  a  construction  alto- 
gether too  rigid  and  narrow.  I  am  of  the  opinion,  however,  that 
the  'lemurrer  must  be  sustained,  for  the  reason  that  the  defense  in 
question  fails  to  state  facts  sufHcient  to  constitute  a  defense.  The 
sale  in  question,  according  to  defendant,  was  an  executory  one ;  and 
when  it  received  the  first  lot,  of  a  thousand  cases,  and  found  them 
not  up  to  sample,  instead  of  accepting  and  paying  therefor,  it  was 
its  duty  to  rescind  the  sale,  and  return,  or  offer  to  return,  the  goods. 
Its  failure  so  to  do  was  an  acquiescence  on  its  part  in  the  quality 
of  the  cases  in  question.  Hargous  v.  Stone,  5  N.  Y.  86;  Coplay  Iron 
Co.  V.  Pope,  108  N.  Y.  236,  15  N.  K.  335.  The  contract,  then,  being 
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an  entire  one,  the  duty  was  incumbent  on  defendant  to  receive  the 
balance  of  the  order,  jn'ovided  they  were  of  similar  quality  to  the 
lot  already  delivered.  The  notice  to  plaintiffs  that  it  would  not  ac- 
cept the  remaining  2,000  cases  unless  they  complied  with  the  Sample 
was,  under  the  circumstances,  a  breach  of  contract  on  defendant's 
part,  and  operated  as  a  waiver  of  tender.  WindmuUer  v.  Pope,  107 
N.  Y.  67s,  14  N.  E.  436. 

Notwithstanding  the  provisions  of  section  519  of  the  Code  of  Civil 
Procedure,  that  the  allegations  of  a  pleading  must  be  liberally  con- 
strued, with  a  view  to  substantial  justice  between  the  parties,  and 
the  principle  that  pleadings,  against  demurrer,  will  be  deemed  to 
allege  whatever  can  be  implied  from  their  statements  by  fair  and  rea- 
sonable intendment  (Kain  v.  Larkin,  141  N.  Y.  151,  36  N.  E.  9),  I 
am  inclined  to  the  opinion  that  the  demurrer  should  be  sustained. 
The  interlocutory  judgment  appealed  from  should,  therefore,  be  re- 
versed, with  costs,  and  the  demurrer  sustained,  with  costs,  with  leave 
to  defendant  to  serve  an  amended  answer  on  payment  of  said  costs. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  costs, 
with  leave  to  defendant  to  serve  an  amended  answer  on  payment. of 
costs.   All  concur. 


<39  Misc.  Rep.  516.) 

In  K  LE  BRUM'S  BSTATD. 
(Surrogate's  Court,  New  York  Gonnty.   December,  1902.) 

I.  Transfer  Tax— CoNrrN gent  Intbrkbt. 

Under  Laws  1899,  c.  76,  providing  for  a  tax  wben  property  Is  trana- 
ferred  !n  trust  or  otherwise,  a  transfer  fs  the  passing  of  a  valuable  Inter- 
est out  of  and  from  the  estate  of  a  decedent;  and  such  Interest  Is  tax- 
able Immediately,  tbough  the  transferee  la  not  now  ascertainable,  and 
the  ultimate  Testing  of  the  Interest  ia  contingent 
a.  Same— PowBR  of  Appointment. 

Where  a  will  provide^  that  certain  remainders  after  a  trust  for  a 
snrTlTlDg  daughter  of  testator  be  appointed  by  her  out  of  the  corpus  to 
rrr  among  such  persona  and  corporations  as  may  be  living  at  her  death, 
and  to  any  of  his  descendants  wlio  may  be  living  at  her  death,  they  are 
presently  taxable,  though  Laws  1S07,  c.  284.  §  220,  provides  that,  wben 
any  person  shall  exercise  a  power  of  appointment,  such  appointment, 
when  made,  shall  be  deemed  a  transfer  taxable  under  the  act. 

In  the  matter  of  the  estate  of  Napoleon  Le  Brun.  From  ati  order 
assessing  the  transfer  tax,  the  state  comptroller  appeals.  Reversed. 

Murphy  &  Lloyd,  for  appellant. 

Edward  H.  Fallows,  for  state  comptroller. 

THOMAS,  S.  The  decedent  died  July  9,  1901.  By  his  will  he 
gave  to  a  trust  company,  to  be  selected  by  his  executors,  a  sum  of 
money  or  securities  sufficient  to  produce  a  net  annual  income  Of 
$1,000,  upon  trust  to  pay  from  such  income  to  his  daughter  the  full 
and  clear  sum  of  $1,000  annually.  He  gave  to  his  daughter  power 
to  give  and  bequeath  from  and  after  her  death  45  per  cent  of  the 
principal  of  this  fund  "to  and  among  such  persons  and  corporations 
wlio  may  be  living  or  in  existence  at  her  death  in  such  sums,  shares 
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and  proportions,  and  upon  such  lawful  trusts,  as  she  shall  think  prop-, 
er and  also  to  give  and  bequeath,  from  and  after  her  death,  the 
reisidue  of  said  fund,  or  55  per  cent,  thereof,  to  and  among  any  of 
his  descendants  "who  may  be  living  at  her  death,  in  such  sums,  shares, 
and  proportions,  and  upon  such  lawful  trusts  and  conditions,  as  she 
shall  think  proper."  The  appraiser  designated  to  fix  the  transfer 
tax  appraised  the  value  of  the  life  interest  of  the  daughter,  and  re- 
ported that  he  could  not  then  ascertain  the  person  or  persons  in 
whom  the  remainder  interest  would  vest,  and  that  no  tax  could  now 
be  imposed  thereon.  In  the  order  made  upon  this  report,  the  re- 
mainder was  not  taxed,  and  the  state  comptroller  appeals. 

The  statute  applicable  to  the  question  presented,  and  to  this  estate, 
is  section  230  of  the  tax  law,  as  amended  by  chapter  76  of  the  Laws 
of  1899,  to  the  effect  that  "when  property  is  transferred  in  trust  or 
otherwise,  and  the  rights,  interests  or  estates  of  the  transferees  are 
dependent  upon  contingencies  or  conditions,  whereby  they  may  be 
wholly  or  in  part  created,  defeated,,  extended  or  abridged,  a  tax  shall 
be  imposed  upon  said  transfer  at  the  highest  rate  which,  on  the  hap- 
pening of  any  Of  the  said  contingencies  or  conditions,  would  be  pos- 
sible, under  the  provisions  of  this  article,  and  such  tax  shall  be  due 
and  payable  forthwith,  out  of  the  property  transferred."  Prior  to  the 
enactment  of  this  amendment,  the  word  "transfer,"  as  used  in  the 
tax  law,  had  been  determined  by  the  courts  to  have  its  "ordinary 
legal  signification,  which  is  that  the  owner  of  a  thing  delivers  it  to 
another  person  with  the  intent  of  passing  the  rights  which  he  has  in 
it  to  the  latter."  Matter  of  Gould's  Estate,  156  N.  Y.  423,  428,  51 
N.  E.  287,  288.  After  the  passage  of  the  amendment,  this  definition 
was  applied  to  it  in  Matter  of  Vanderbilt's  Estate,  68  App.  Div.  27, 
74  N.  Y.  Supp.  450,  and  Matter  of  Howell's  Estate  (Sur.)  34  Misc. 
Rep.  432,  69  N.  Y.  Supp.  1016,  and  resulted  in  making  the  amend- 
ment inoperative;  it  being  reasoned  that  a  transfer  without  a  trans- 
feree  was  a  thing  impossible.  It  was  while  the  decision  of  the  appel- 
late division  was  controlling  that  the  order  now  being  reviewed  was 
made.  The  court  of  appeals,  by  a  divided  court,  reversed  the  Van- 
derbilt  Case  (Matter  of  Vanderbilt,  172  N.  Y.  69,  64  N.  E.  782).  and 
imposed  a  tax  on  a  remainder  interest,  absolutely  vested  in  the 
person  who  was  finally  to  take,  but  subject  to  be  defeated  by  the 
contingency  of  his  dying  before  reaching  the  age  of  35  years.  Short- 
ly after  this  decision  I  made  my  memorandum  in  Matter  of  Clarke's 
Estate  CSur.)  39  Misc.  Rep.  73,  78  N.  Y.  Supp.  869,  in  which  I  stated, 
in  substance,  that  a  transfer  was  consummated  when  a  remainder 
was  vested,  though  subject  to  conditional  defeat.  The  most  recent 
decision  of  the  court  of  appeals  upon  this  subject  is  Matter  of  Brez's 
Estate,  172  N.  Y.  609,  64  N.  E.  958,  and  leaves  no  doubt  of  the  mean- 
ing of  the  court.  In  that  case  the  income  of  the  residuary  estate  of 
the  testator  was  directed  to  be  paid  to  his  sister  for  life,  with  re- 
mainder to  her  issue,  if  she  should  leave  any.  If  she  died  leaving 
no  issue,  the  will  provided  that  the  income  of  the  residuary  estate 
should  be  devoted  to  purposes  of  charity  or  religion  of  the  Protestant 
faith  only,  and  the  executors  were  given  wide  powers  of  selection  to 
determine  the  ultimate  beneficiaries.   Under  this  will  the  court  de- 
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termined  that  it  was  the  duty  of  the  surrogate  to  assess  a  tax  upon 
the  transfer  to  the  unknown  continj^ent  remaindermen.  The  effect 
of  these  two  decisions  is  to  declare  that  the  amendment  of  1899  is 
constitutional  and  valid,  and  that  it  must  be  so  construed  as  to  give 
it  force,  and  not  to  defeat  it ;  that,  for  the  purposes  of  the  act,  a  trans- 
fer is  the  passing  of  the  title  of  a  valuable  interest  out  of  or  from 
the  estate  of  a  decedent,  though  the  transferee  is  not  now  ascertain- 
able; and  that  every  such  transfer  is  presently  taxable,  however  ob- 
scure, contingent,  or  nebulous  the  ultimate  vesting  of  the  transferred 
interest  may  be.  That  this  construction  effectuates  the  purpose  of 
the  legislature  is  obvious,  and  it  will  also  greatly  simplify  the  ad- 
ministration of  the  collection  of  the  tax.  The  race  between  the  law- 
makers seeking  to  impose  the  tax,  and  testators  striving  to  postpone 
its  collection,  will,  on  this  point,  at  least,  come  to  an  end.  I  must 
therefore  determine  that  the  remainders,  after  the  death  of  the  life 
beneficiary,  though  not  ascertainable  until  after  the  end  of  her  life, 
and  the  provisions  of  her  last  will  are  disclosed,  are  now  taxable, 
and  that  the  order  appealed  from  must  be  reversed. 

In  reaching  this  conclusion,  I  have  not  overlooked  the  provision 
contained  in  section  220  of  the  tax  law,  as  amended  by  Laws  1-897, 
c.  284,  to  the  effect  that,  "whenever  any  person  or  corporation  shall 
exercise  a  power  of  appointment  derived  from  any  disposition  of 
property  made  either  before  or  after  the  passage  of  this  act,  such 
appointment  when  made  shall  be  deemed  a  transfer  taxable  under 
the  provisiofls  of  this  act  in  the  same  manner  as  though  the  property 
to  which  such  appointment  relates  belonged  absolutely  to  the  donee 
of  such  power,  and  had  been  bequeathed  or  devised  by  such  donee 
by  will."  When  the  donee  of  the  power  under  the  will  of  this  de- 
cedent shall  have  exercised  her  power  of  appointment,  it  may  become 
a  question  whether  the  payment  of  the  tax  now  to  be  imposed  will 
or  will  not  relieve  the  appointed  remaindermen  of  the  payment  of  any 
new  tax,  because  of  the  transfer  effected  by  the  will  of  the  donee  of 
the  power.  It  is  sufficient  for  all  of  our  present  purposes  that,  within 
the  meaning  of  the  statute  as  construed  by  our  highest  court,  trans- 
fers from  the  estate  of  the  decedent  have  been  made,  upon  which 
it  is  our  duty  to  impose  a  tax. 

Decreed  accordingly. 
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GABEL  et  fd.  t.  WILLIAMS  et  ftL 


(Oneida  Count;  Court   December.  1902.) 


L  Tax  Balk— Noticb  op  Rki»emption— Nbpksstty. 

Laws  1896,  c.  908,  f|  134,  13S,  required  a  purchaser  at  tax  sale,  when 
lands  were  not  redeemed,  to  serve  a  written  notice  to  redeem  on  any 
occupant  or  mortgagee  of  tlie  lands.  Laws  1902,  c.  C59,  Is  a  special  act 
as  to  taxes  In  Oneida  county,  and  provides,  lu  section  9,  for  tbe  pvbllca- 
tlon  of  a  notice  to  redeem  from  tax  sales  for  three  weeks,  and  tSiat  no 
other  notice  shall  be  required.  Section  15  provides  that  articles  5,  6, 
and  7  of  the  tax  law  of  1896,  except  sections  188  to  139.  shall  not  apply 
to  Oneida  county.  ffeU  to  require  a  compliance  with  those  sections  of 
the  tax  law  at  a  sale  had  In  that  counlr,  before  the  purchaser  can  dis- 
possess the  occupant  or  a  mortgagee  In  possession. 

8.  Statutes— COKBTRcrcTlON. 

Where  a  special  act  declai-es  that  certain  articles  of  the  tax  law.  with 
the  exception  of  certain  enumerated  sections,  shall  not  apply  to  a  cwtaln 
county,  the  sections  excepted  are  deemed  embodied  In  the  special  act, 
and  are  applicable  to  such  connty. 

8.  Tax  Sale— Red  smpt  ion  Notick. 

Where  a  special  act  prescribes  publication  of  notice  to  redeem'  from 
tax  sale,  by  the  connty  treasnrw,  and  the  general  tax  law  requires  a 
written  notice,  with  personal  or  mall  service,  as  between  tlie  two  con- 
flicting provisions  tbe  general  tax  law  governs,  as  being  more  Jnst  to 
the  rights  of  all  the  parties  in  Interest. 

4.  Samb— Sai.rs  by  Couhtt  Treasdrbr. 

Laws  1896,  c.  908,  H  134,  138,  requiring  a  purchaser  at  tax  sale  to  give 
notice  of  redemption,  though  In,  words  applying  only  to  a  sale  made  by 
the  state  comptroller,  apply  also  to  a  sale  made  by  a  connty  treasurer 
for  state  and  county  taxes. 

Action  by  Edward  Gabel  and  Helen  Gabel  against  Louis  Williams 
and  George  Scott  for  the  removal  of  defendants  from  land  which  peti- 
tioners claimed  by  reason  of  a  purchase  at  tax  sale.  Proceeding  dis- 
missed. 

The  parties  submitted  the  following  written  stipulation  of  facts : 


"BMward  Gabd  and  Helen  L.  Gabel,  Petitioners,  t.  Lonls  Williams  and  aetarge 

Scott,  Defendants. 

"The  parties  hereto  hereby  stipulate,  by  their  respective  attorneys,  that  for 
the  purposes  of  the  trial  of  this  action  the  totlowhig  facts  are  admitted: 

"That  Danld  Waterman  Is,  and  has  been,  since  1881,  the  owner  of  a  cer- 
tain house  and  premises  known  as  No.  73  Broadway,  in  the  city  of  Utlca, 
Oneida  connty.  New  York.  That  thereafter  he  leased  said  premises  to  Louis 
Williams,  one  of  the  defendants  herein,  who  Is,  and  has  been  for  several 
Tears  last  past,  In  possesaUm  of  said  premises  That  the  county  and  state 
taxes  for  the  year  3^00  were  regnlariy  levied  upon  said  pranlses.  That  said 
taxes  were  not  paid,  and  the  county  treasurer  of  Oneida  county  thereafter 
regnlarly  advertised  said  premises  for  sale  for  said  taxes.  That  on  the 
10th  day  of  October,  1901,  said  county  treasurer  duly  sold  the  same  to  Edward 
Gabel,  one  of  the  petitioners  herein,  for  the  sum  of  f25.78,  and  issued  to 
him  a  certlflcate  therefor,  as  provided  by  chapter  5SI&,  Laws  1902.  That  on 
the  24th  day  of  October,  1902,  said  county  treasurer  of  Oneida  county  ex- 
ecuted to  Edward  Gabel,  one  of  the  plaintiffs  herein,  a  conveyance  of  the 
real  estate  so  sold  for  said  taxes,  a  copy  of  which  Is  hereto  annexed,  which 
conveyance  x-as  recorded  In  Oneida  connty  clerk's  office  on  the  80tb  day  of 
October,  1902.  That  said  Bdward  Gnbel  afterward  conveyed  to  the  petitioner 
Helen  L.  Gabd  an  undivided  half  Interest  In  said  proper^.  Tliat  said 
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coTint7  treaanrer,  wltbln  the  three  nsonths  Immediattiy  preceding  the  expira- 
tion of  the  time  allowed  to  redeem  said  premises,  caused  a  notice  to  be  puli- 
lisiied  once  In  each  week  for  three  weeks,  suceesstvely,— the  last  publication 
being  at  least  twenty  daya  before  the  expiration  of  the  time  to  redeem.— 
In  each  of  the  newspapers  designated  by  the  board  of  supervisors  of  said 
county  for  the  publication  of  the  Session  Laws,  a  description  of  said  premises 
sold  for  taxes  and  unredeemed,  specifying  the  amount  necessary  to  redeem 
the  same,  calculated  to  the  last  day  in  which  such  redemption  could  be  made, 
and  stating  that,  unless  such  lands  were  redeemed  by  a  spedfled  day, 
tbey  would  be  conveyed  to  the  purchaser,  and  also  pabllabed  the  same  notice 
In  a  newspaper  publiebed  In  the  city  of  Utlca.  Following  is  a  copy  of  the 
notice  published: 

(explanation:  Bk.  algnlfles  book;  Mp.,  map;  Blk..  block;  Pt,  feet.) 
Name.  Bk.   Mp.   Kk.   Lot   Ft.  front 

Waterman,  Dan'l, 

73  Broadway.  &      21       4       18  60 

"That  no  other,  further,  or  different  notice  of  the  expiration  of  the  time  to 
redeem  has  been  published,  served  upon,  or  given  to  any  person  whatever. 
That  there  Is  a  mortgage  upon  said  premises,  held  by  George  Scott  of  tJtIca, 
Mew  York.  That  the  city  of  Utlca  purchased  said  premises  at  a  tax  sale 
for  city  taxes  for  the  years  3896-97  and  1898,  and  duly  filed  in  the  Oneida 
county  clerk's  office  a  certificate  of  sale  therefor,  but  took  no  other  steps  to 
perfect  its  title.  That  after  said  sale  for  said  taxes,  and  prior  to  the  com- 
mencement of  this  action,  default  was  made  In  the  payment  of  the  said 
mortgage  to  said  George  Scott  and  possession  given  to  blm  under  the  terms 
of  said  mortgage.  That  said  Williams  thereupon  entered  into  an  agree- 
ment with  said  Scott,  and  Is  now  In  possession  under  the  mortgage.  That 
no  personal  notice  to  redeem  was  served  upon  the  owner,  occupant,  or  mort- 
gagee, as  required  by  the  tax  law.  and  said  mortgagee  claims  the  right  to 
possession  under  the  terms  of  his  mortgage,  and  the  right  to  redeem,  and 
that  the  lien  of  said  mortgage  Is  not  destroyed.  That  the  occupant  and 
mortgagee  claim  no  sufficient  or  proper  notice  of  sale  or  redemption  was 
ever  published,  describing  said  property.  That  chapter  S69.  Laws  1902.  Is 
admitted  in~  evidence,  and  a  part  of  this  stipulation.  The  defendant  Louis 
Williams  claims  the  right  to  the  possession  of  said  premises  under  his  lease 
with  said  Waterman,  and  under  the  agreement  made  with  Uxe  mortgagee, 
upon  the  ground  that  plaintiffs  have  failed  to  serve  upon  either  the  owner, 
occupant  or  mortgagee  a  personal  notice  to  redeem,  as  required  by  the  tax 
law,  and  that  the  time  to  redeem  has  not  yet  expired. 

"Plaintiffs  claim  ownership  of  said  premises  In  fee  simple,  freed  from  the 
Hen  of  said  mortgage,  and  the  immediate  right  to  possession  thereof,  by  vir- 
tue of  the  deed  glvoi  October  24.  190%  by  the  county  treasurer  of  Oneida 
county,  under  chapter  SSO,  Imwb  1002. 

*'M.  £/.  Bobinson, 
"Atty.  for  Petmonera. . 

D.  Lee. 
'**Att7.  for  Defendants.*' 

M.  E.  Robinson,  for  petitioners. 
£.  D.  Lee,  for  defendants. 

DUNMORE,  J.  The  main  question  involved  on  this  hearing  is 
whether  or  not  the  purchaser  of  the  property  in  question  at  a  tax 
sale  was  required  to  serve  a  personal  notice  to  redeem  upon  the 
occupant  in  possession  of  the  lands,  purst^ant  to  section  134  of  the 
tax  law,  or  upon  the  mortgagee  of  the  lands,  pursuant  to  section 
138  of  the  tax  law. ,  No  claim  is  made  but  that  the  assessment  of  the 
tax,  and  the  proceedings  leading  up  to  and  including  the  tax  sale, 
were  regular.  But  it  is  asserted  on  the  part  of  defendants  that  sec- 
tions 134  and  138  of  the  tax  law  are  in  force,  and  apply  to  Oneida 
county,  and  that  the  ^ilure  of  petitioners  to  serve  the  notice  j*e- 
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quired  by  those  sections  renders  the  deed  void.  The  proceedings 
to  acquire  the  title  to  the  premises  in  question  were  taken  pursuant 
to  chapter  559  oi  the  Laws  of  1902,  which  is  a  special  act  in  relation 
to.  the  enforcement  and  collection  of  taxes  in  the  county  of  Oneida. 
Section  6  of  that  act  provides  for  the  publication  of  the  notice  of 
the  sale  of  land  for  taxes,  and  the  manner  of  conducting  the  sale. 
Section  8  provides  that  the  owner,  occupant,  or  any  other  person, 
may  redeem,  etc.,  and  also  provides  that  the  holder  of  a  mortgage 
upon  real  estate  sold  for  taxes,  who  shall  redeem  the  same,  shall 
have  a  lien  upon  the  premises  redeemed  for  the  amount  so  paid, 
with  interest  from  the  time  of  payment,  in  like  manner  as  if  it  had 
been  included  in  the  mortgage.  Section  9  contains  the  only  provi- 
sion contained  in  said  act  in  regard  to  publication  or  service  of  a 
notice  to  redeem.  That  section  provides  that  the  county  treasurer 
shall,  within  the  three  months  immediately  preceding  the  expiration 
of  the  time  allowed  for  the  redemption  of  lands  sold  by  him  for  taxes, 
cause  a  notice  to  be  published  once  in  each  week  for  three  weeks 
successively,— the  last  publication  to  be  at  least  20  days  before  the 
expiration  of  the  time  to  redeem, — in  each  of  the  newspapers  desig- 
nated by  the  board  of  supervisors  of  said  county  to  publish  the  Ses- 
sion Laws,  containing  a  list  of  the  lands  in  such  county  sold  for 
taxes  and  unredeemed;  specifying  particularly  every  parcel  unre- 
deemed, etc.  The  act  further  provides  that  if  neither  of  said  papers 
is  published  in  the  city  of  Utica,  then  the  county  treasurer  shall, 
in  addition  thereto,  publish  such  list  in  a  newspaper  published  in  the 
city  of  Utica.  The  section  further  provides  that  no  error  or  im- 
perfection in  said  notice,  as  published,  shall  in  any  way  afifect  the 
sufficiency  or  validity  of  such  notice,  or  that  of  any  subsequent  pro- 
ceeding or  conveyance  based  thereon;  that  no  other,  further,  or 
different  notice  of  the  expiration  of  the  time  to  redeem  shall  be  re- 
quired to  be  published,  served  upon,  or  given  to  any  person  what- 
ever; that,  in  case  the  property  sold  is  not  redeemed,  the  county' 
treasurer  shall  execute  to  the  purchaser,  his  heirs  or  assigns,  a  con- 
veyance of  the  real  estate  so  sold  and  unredeemed,  which  shall  vest 
in  the  grantee  an  absolute  estate  in  fee,  free  from  all  liens,  claims, 
and  incumbrances  of  every  name  and  nature  whatsoever,  subject  only^ 
to  such  claims  as  the  state  of  New  York  and  county  of  Oneida  may 
have  thereon  for  taxes  and  other  liens.  Section  10  provides  the  man- 
ner of  executic^  the  conveyance  by  the  county  treasurer,  and  pro- 
vides that  such  conveyance  shall  be  presumptive  evidence  that  the 
sale,  and  all  proce'edings  prior  thereto,  from  and  including  the  as- 
sessment of  the  lands  sold,  and  all  notices  required  by  law  to  be 
given  previous  to  the  expiration  o.f  the  time  allowed  by  law  for  the 
redemption  thereof,  were  regular  and  in  accordance  with  all  the  pro- 
visions of  law  relating  thereto ;  that,  after  the  expiration  of  two 
years  from  the  date  of  such  conveyance,  such  presumption  shall  be 
conclusive*  the  sale  and  conveyance  thereof  shall  become  absolute, 
and  the  occupant  and  all  others  interested  in  the  land  be  forever 
barred  from  all  liens  upon,  claims  against,  interest  in,  or  right  or  title 
thereto.  Section  13  contains,  among  other  things  not  involved  on  this 
appeal,  the  following  provision: 
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"All  the  general  laws  ot  this  state,  in  relation  to  the  assessment  and  col- 
lection of  taxes,  and  the  sale  and  redemption  of  lands  sold  th«refor  and  not 
Inconsistent  with  the  provisions  of  this  act,  shall,  so  far  as  they  are  applicable, 
be  in  fbrce  In  respect  to  the  assessment  and  collection  of  taxes  In  the  county 
of  Oneida." 

Section  15  provides  as  follows: 

"Articles  five,  elx  and  seven  of  the  tax  law,  except  sections  one  hundred 
twenty-one,  one  hundred  tweuty-three,  one  hundred  thirty-three  to  one  hun- 
dred thirty-nine,  IncluBlve,  of  article  six,  and  section  one  hundred  fifty-six 
of  article  seven,  shall  not  apply  to  the  county  of  Oneida,  and  all  other  acts 
or  parts  of  acts  inconsistent  with  the  provisions  of  this  act  shall  not  apply 
to  the  county  of  Oneida.  Tbiti  act  shall  apply  to  the  tax  sale  held  In  the 
county  of  Oncdda  In  the  year  nineteen  hundred  one  In  the  same  manner  as  If 
such  sale  had  been  held  pursuant  to  the  ptovlslona  of  this  act  with  such  act 
then  In  effect.  This  act  shall  also  apply  to  any  tax  sales  hereafter  held  In 
the  county  of  Oneida." 

Section  134  of  the  tax  law,  which  is  one  of  the  sections  contained 
within  the  above  exception  in  section  15  of  the  Oneida  county  law, 
provides  for  the  personal  service  of  a  written  notice  to  redeem  upon 
the  occupant  of  lands  sold  for  taxes  and  unredeemed,  or  by  leaving 
the  same  at  the  dwelling  house  of  the  occupant,  with  a  person  of  suit- 
able age  and  discretion,  belonging  to  his  family.  Section  138  of  the 
tax  law  (another  of  the  sections  excepted  from  the  portion  of  the  tax 
law  not  made  applicable  to  Oneida  county  by  section  15  of  the  special 
act)  provides  as  follows: 

"The  Hen  of  a  mortgage,  dnly  recorded  or  registered  at  the  time  of  the 
sale  of  any  lands  for  nonpayment  of  any  tax  or  assessmoit  thereon,  shall 
not  be  destroyed,  or  In  any  manner  affected  except  as  provided  In  this  section. 
ttui  purchaser  at  any  such  sale  shall  give  to  the  mortgagee  a  written  notice 
of  such  sale  within  one  year  from  the  expiration  of  the  time  to  redeem." 

The  stipulation  of  fact  shows  that  the  purchasers  have  made  no 
attempt  to  comply  with  sections  134  or  138  of  the  tax  law ;  their  con- 
tention being  that,  so  far  as  Oneida  county  is  concerned,  those  sections 
of  the  tax  law  are  either  repealed  or  made  not  applicable.  They  also 
contend  that  section  9  of  the  special  law  provides  for  the  publication 
of  a  notice  to  redeem  for  three  months,  and  that  the  words  contained 
in  said  section, — that  "no  other,  further  or  different  notice  of  the 
expiration  of  the  time  to  redeem  shall  be  required  to  be  published, 
served  upon  or  given  to  any  person  whatever," — by  necessary  impli- 
cation, exclude  the  necessity  of  any  compliance  with  sections  134 
and  138  of  the  tax  law.  Upon  the  other  hand,  defendants  contend 
that,  by  section  15  of  the  Oneida  county  law,  sections  134  and  138  of 
the  tax  law  are  made  applicable  to  Oneida  county,  and  that,  by  reason 
of  the  failure  of  the  purchasers  at  tax  sate  of  the  premises  in  question 
to  comply  with  those  sections,  the  purchasers  acquired  no  title  to  the 
premises,  and  are  not  entitled  to  maintain  this  proceeding. 

Section  15  of  the  Oneida  county  law  provides  that  articles  5,  6, 
and  7  of  the  tax  law  shall  not  apply  to  Oneida  county,  with  the  ex- 
ception of  sections  134,  138,  etc.  The  special  act,  therefore,  by  neces- 
sary implication,  provides  that  those  sections  do  apply  to  Oneida 
county.  Whatever  is  necessarily  implied  in  a  statute  is  just  as  much 
a  part  thereof  as  if  written  therein.  People  ex  rel.  Huntington  v. 
Crennan,  14X  N.  Y.  239,  244.  36  N.  E.         Riggs  v.  Palmer,  115 
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N.  Y.  506,  22  N.  E.  188,  5  U  R.  A.  340,  12  Am.  St.  Rep.  819.  It 
is  also  a  rule  of  law  that  all  acts  in  pari  materia  are  to  be  taken 
together,  as  if  they  were  one  law.  McCartee  v.  Orphan  Asylum  So- 
ciety, 9  Cow.  437,  506,  18  Am.  Dec.  516. 

We  must  then  construe  sections  134  and  138  of  the  tax  law  as 
a  part  of  the  Oneida  county  act  Those  sections  which  provide  for 
personal  notice  to  the  occupant  and  mortgagee  are  in  conflict  with 
section  9  of  the  Oneida  county  law,  which  provides  that  no  notice 
other  tHan  that  published  need  be  given,  and  the  question  is  pre- 
sented here  as  to  which  section  shall  prevail.  It  is  a  well-established 
rule  in  the  interpretation  of  statutes  that,  where  a  sense  is  to  be 
supplied  to  inaccurate  or  incomplete  words  in  an  enactment,  that  sense 
which  works  an  injustice  should  be  avoided.  -Polhemus  v.  Fitchburg 
R.  R.  Co.,  123  N.  Y.  502,  509,  26  N.  E.  31 ;  Hayden  v.  Pierce,  144 
N.  Y.  512,  516,  39  N.  E.  638;  People  v.  Jaehne,  103  N.  Y.  182,  197, 
8  N.  E.  374;  O'Grady  v.  New  York  Mut.  Live  Stock  Ins.  Co.,  16 
App.  Div.  567,  571,  44  N.  Y.  Supp.  946.  A  construction  of  an  act 
should  be  avoided  which  would  injuriously  a^Tect  the  rights  of  others, 
and  that  sense  should  be  attached  to  its  provisions  which  will  har- 
monize its  objects  with  the  preservation  and  enjoyment  of  all  exist- 
ing rights.  Suburban  R.  T.  Co.  v.  Mayor,  128  N.  Y.  510,  523,  28  N. 
E-  525,  Legal  hermeneutics,  when  applied  to  the  construction  of 
statutes,  teach  us  to  reject  a  construction  which  is  contrary  to  natural 
justice  and  equity,  or  which  will  necessarily  be  productive  of  practical 
inconvenience  to  the  community,  unless  the  language  of  the  law- 
giver is  so  plain  and  explicit  as  not  to  admit  of  a  different  construc- 
tion. Donaldson  v.  Wood,  22  Wend.  395, 397.  The  primary  purpose 
of  interpretation  is  to  ascertain  the  intent  of  the  lawmakers,  and  in 
statutes,  as  other  instruments,  clauses  in  themselves  absolute  and 
unqualified  may  be  limited  by  other  clauses  and  provisions.  The 
whole  context  of  a  statute  may  be  examined  to  ascertain  the  meaning 
of  a  particular  clause,  and  this  becomes  necessary  where  the  meaning 
is  doubtful,  or  where,  by  giving  a  particular  clause  full  effect,  it  would 
come  in  conflict  with  other  clauses.  A  statute,  like  a  will  or  con- 
tratitf  is  to  be  construed  as  a  whole ;  and,  in  applying  this  principle  of 
c<»i8tniction,  it  is  not  material  in  what  order  provisions  which  at  first 
blush  seem  contradictory  are  placed.  The  meaning  is  to  be  collected 
ex  antecedentibtis  et  consequentibus,  and  a  later  provision  may  be 
qualified  by  a  prior  one,  or  the  contrary.  When  the  effort  at  a  recon- 
ciling construction  fails,  and  the  repugnancy  of  different  parts  is  abso- 
lutely irreconcilable,  courts  sometimes  solve  the  difficulty  by  applying 
the  somewhat  arbitrary  rule  that  the  last  expression  of  the  lawmaker 
in  the  act  embodies  the  final  intent,  and  on  this  ground  give  it  effect, 
rejecting  the  prior  inconsistent  provision.  But  this  is  a  rule  to  be 
resorted  to  only  in  extremis.  People  ex  rcL  Mason  v.  McClave,  99 
N.  Y.  83,  89,  I  N.  E.  235. 

The  rule  that,  where  the  provisions  of  a  prior  statute  are  repugnant 
to  the  [M-ovisions  of  a  later  statute,  the  former  act  is  to  that  extent  re- 
pealed, does  not  apply  here,  because  next  to  the  last  section  of  the 
Oneida  county  law  excepts  sections  134  and  138  of  the  tax  law  from 
the  provisions  of  the  latter  law,  which  are  not  to  apply  to  said  county; 
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thereby  impliedly  making  them  a  part  of  the  Oneida  county  law,  and 
practically  re-enacting  them.  The  reference  to  those  sections  in  sec- 
tion 15  of  the  special  act  was  such  as  to  show  conclusively  that  the 
legislature  did  not  intend  to  repeal  them  as  to  this  county.  People  ex 
rel.  Stiner  v.  Morrison,  ^  N.  Y.  84.  Sections  134  and  138  were  not 
repealed,  as  to  Oneida  county,  unless  such  was  the  intention  of  the 
legislature.  Anderson  v;  Anderson,  112  N.  Y.  104,  iii,  19  N.  E.  427, 
2  L,.  R.  A.  175.  Repeals  by  implication  are  not  favored  in  law.  Peo- 
ple ex  rel.  Olcott  v.  House  of  Refuge,  22  App.  Div.  254,  259,  47  N.  Y. 
Supp.  767;  Mark  v.  State,  97  N.  Y.  572,  578;  Hankins  v.  Mayor,  64 
N.  Y.  18,  21.  To  give  effect  to  all  the  provisions  of  section  g  of  the 
Oneida  county  law  would  practically  give  no  effect  whatever  to  sections 
134  and  138  of  the  tax' law,  while,  upon  the  other  hand,  to  give  full 
e^ect  to  sections  134  and  138  would  still  leave  section  9  of  the  special 
law  in  full  force,  excepting  as  to  the  clause  providing  that  no  other 
notice  need  be  served  upon  any  person  whatever.  I  think  the  latter 
construction  would  do  the  least  violence  to  the  act  as  a  whole,  and 
would  come  the  nearest  to  giving  effect  to  all  the  provisions  of  the  act. 
It  was  held  in  McCartee  v.  Orphan  Asylum  Society,  9  Cow.  506,  18 
Am.  Dec.  516,  that  these  repeals  carry  along  with  them  a  tacit  re- 
flection upon  the  legislature,  that  they  should  ignorantly  and  without 
knowing  it  make  one  act  repugnant  to  and  inconsistent  with  another; 
and  such  repeals  have  been  ever  interpreted  so  as  to  repeal  as  little  of 
the  preceding  law  as  possible.  It  is  also  well  settled  that  words  abso- 
lute of  themselves,  and  language  the  most  broad  and  comprehensive, 
may  be  qualified  and  restricted  by  reference  to  other  parts  of  the  same 
statute  in  which  th^  are  used,  and  to  the  circumstances  and  facts 
existing  at  the  time,  and  to  which  they  relate  or  are  applied.  Smith 
v.  People,  47  N.  Y.  330,  337.  Construing  sections  134  and  138  of  the 
tax  law  as  limiting  the  one  clause  referred  to  in  section  9  of  the  special 
act,  leaves  those  sections  in  harmony  with  the  other  provisions  of  such 
special  act.  This  is  the  correct  rule  for  the  construction  of  conflicting 
statutes,  or  conflicting  provisions  of  the  same  statute.  Hankins  v. 
Mayor,  64  N.  Y.  18;  People  ex  rel.  Kingsland  v.  Palmer,  52  N.  Y. 
83;  Mongeon  v.  People,  55  N.  Y.  613;  People  ex  rel.  Maloney  v. 
Edwards,  56  Hun,  377,  10  N.  Y.  Supp.  335. 

It  is  urged  that  the  special  act  was  intended  to  cover  the  entire  field, 
and  therefore  any  statutory  provisions  in  conflict  with  it  should  be 
deemed  repealed.  While  I  admit  that  that  is  the  rule,  I  do  not  think 
it  applicable  to  this  case,  for  the  reason  that,  by  section  15  of  the  spe- 
cial act,  sections  134  and  138  are  practically  made  a  part  of  that  act, 
and  must  be  construed  as  a  part  of  it.  A  further  answer  to  the  above 
argument  is  that  the  special  act  was  not  intended  to  cover  the  entire 
field,  as  shown  by  that  portion  of  section  13  which  provides  that  all 
the  general  laws  of  this  state  in  relation  to  the  assessment  and  collec- 
tion of  taxes,  and  the  sale  and  redemption  of  lands  sold  therefor,  and 
not  inconsistent  with  the  provisions  of  this  act,  shall,  so  far  as  they  are 
applicable,  be  in  force  in  respect  to  the  assessment  and  collection  of 
taxes  in  the  county  of  Oneida. 

It  is  also  urged  that  section  134  of  the  tax  law  cannot  apply  to 
Oneida  county,  because  that  section  only  refers  to  sales  by  the  comp- 
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troller,  while  the  Oneida  county  law  provides  that  all  sales  shall  be 
by  the  county  treasurer.  But  it  must  not  be  overlooked  that  section 
157  of  the  tax  law  provides  that  the  provisions  of  article  6  of  said  act, 
entitled  "Sales  by  Comptroller  for  Unpaid  Taxes  and  Redemption 
of  Lands/'  which  includes  section  134,  shall,  in  so  far  as  it  is, not  other- 
wise therein  provided,  govern  and  control  the  action  of  the  county 
treasurer,  who  shall  perform  the  duties  therein  devolved  upon  the 
comptroller,  and  the  same  rights  and  remedies  shall  be  deemed  to 
exist  under  the  provisions  of  this  article  as  are  provided  for  in  said 
article  6;  and  section  13  of  the  Oneida  county  law,  as  we  have  al- 
ready stated,  provides  that  all  the  general  laws  of  this  state  in  rela- 
tion to  the  assessment  and  collection  of  taxes,  and  the  sale  and  re- 
demption of  lands  sold  therefor,  and  not  inconsistent  with  the  provi- 
sions of  said  act,  shall,  so  far  as  they  are  applicable,  be  in  force  in 
respect  to  the  assessment  and  collection  of  taxes  in  the  said  county 
of  Oneida.  It  is  therefore  entirely  proper,  in  construing  section  134 
of  the  tax  law  as  a  part  of  the  Oneida  county  law,  to  substitute  "coun- 
ty treasurer"  in  place  of  "comptroller."  And  in  harmonizing  the  two 
acts  it  is  in  like  manner  our  duty  to  hold  that  a  payment  to  redeem 
in  the  county  of  Oneida  should  be  made  to  the  county  treasurer,  in- 
stead of  into  the  state  treasury.  The  rule,  of  necessity,  does  not  help 
the  petitioners  in  this  case.  I  see  no  necessity  for  a  statute  dispensing 
with  personal  notice  to  redeem.  If  there  has  been  any  demand  or 
necessity  for  it,  I  failed  to  hear  of  it.  We  have  several  classes  of 
people  in  our  county  upon  whom  it  would  be  a  great  hardship.  The 
habitual  or  voluntary  tax  defaulters  are  entitled  to  no  sympathy.  But 
all  who  default  in  the  payment  of  their  taxes  are  not  such.  We  have 
in  our  county  a  large  number  of  people  unable  to  read  or  write  and 
unable  to  speak  our  language.  They  know  very  little  about  our 
business  methods,  and  when  they  pay  one  tax  they  quite  naturally 
suppose  that  to  be  all  their  taxes  for  the  year.  Their  property  is 
subsequently  sold  upon  the  other  tax,  and  the  notice  of  sale  published 
miles  from  their  home.  They  never  see  it  or  know  of  it.  The  same 
is  true  of  the  published  notice  to  redeem.  In  the  meantime  the  own- 
ers of  the  property,  relying  upon  their  receipt  for  a  single  tax,  remain 
in  blissful  ignorance  of  the  fact  of  the  sale  and  the  expiration  of  the 
time  to  redeem.  If,  upon  the  other  hand,  a  notice  were  served  upon 
them,  it  would  doubtless  be  taken  to  somebody  who  would  explain 
the  true  situation.  But  the  unfortunate  people  who  are  likely  to  be 
the  victims  of  such  a  law  are  not  limited  to  the  classes  who  are  un- 
able to  speak  our  lang^ge,  or  who  are  unable  to  read  or  write. 
Women  who,  unaccustomed  to  transact  business  during  their  hus- 
bands' lives,  upon  the  latter's  death  suddenly  find  themselves  com- 
pelled to  look  after  the  details  of  business  in  person,  are  nearly  as 
likely  to  become  victims  of  such  a  law  as  the  class  previously,  men- 
tioned. We  also  have  the  feeble-minded,  and  people  in  asylums,  who 
are  unable  in  person  to  see  to  the  payment  of  their  taxes.  If  per- 
sonal notice  to  redeem  is  served,  it  is  likely  to  find  its  way  to  some 
of  their  friends,  who  would  look  after  the  matter  in  their  interest. 
That  much  may  be  said  in  regard  to  the  necessity  of  personal  notice 
to  redeem  upon  the  owners  or  occupants  of  the  property.  Justice 


Digiitzed  by 


Google 


m 


80  NEW  YORK  aUPFLSHBNT 
«od  114  New  York  State  Reporter 


(County  Ct. 


and  fairness  require  that  personal  notice  to  redeem  should  also  be 
given  to  the  mortgagees.  Oftentimes  the  mortgagee  lives  hundreds 
of  miles  away  from  the  property  upon  which  he  has  taken  security. 
It  is  not  his  duty  to  pay  the  taxes  upon  the  property.  A  published 
notice  to  redeem  would  not,  in  the  ordinary  course  of  events,  reach 
him.  But  this  is  not  all  the  mischief  which  may  result  from  the  special 
act  if  it  is  to  be  given  the  construction  contended  for  by  the  peti- 
tioners. Under  that  construction,  a  man  who  has  paid  his  taxes 
may  lose  his  property  without  knowing  any  adverse  claim  is  made 
upon  it.  Section  lo  provides  that  the  county  treasurer's  conveyance 
shall  be  presumptive  evidence  that  the  sale  and  all  proceedings  prior 
thereto,  from  and  including  the  assessment  of  the  lands  sold,  and  all 
notices  required  by  law  to  be  given  previous  to  the  expiration  of  the 
time  allowed  by  law  for  the  redemption  thereof,  were  regular  and  in 
accordance  with  all  the  provisions  of  law  relating  thereto.  After  two 
years  from  the  date  of  such  conveyance,  such  presumption  shall  be  con- 
clusive, the  sale  and  conveyance  thereof  shall  become  absolute,  and  the 
occupant  and  all  others  interested  in  the  land  be  forever  barred  from 
all  liens  upon,  claims  against,  interest  in,  or  right  or  title  thereto.  If, 
therefore,  the  public  officers  by  mistake  advertise  for  sale  for  taxes 
lands  upon  which  the  taxes  have  been  paid,  and  take  the  subsequent 
proceedings  required  by  this  act,  and  notice  does  not  come  to  the 
owner  or  mortgagee,  of  such  proceedings,  until  after  the  expiration 
of  the  two  years  upon  which  the  conveyance  becomes  absolute,  they 
lose  their  property,  and  are  apparently  without  redress.  A  construc- 
tion of  a  statute  that  would  practically  confiscate  property  without  the 
fault  of  the  owner,  and  without  his  knowledge,  should  not  be  given, 
unless  the  language  is  so  clear  and  unambiguous  as  to  bear  no  other 
construction.  Where  a  person  is  seeking  to  seize  upon  the  home  of 
another,  or  perhaps  the  savings  of  a  lifetime,  for  part  of  one  year's 
tax,  I  do  not  think  it  any  hardship  to  require  him  to  give  personal 
notice  to  redeem  to  the  occupant  of  the  home  or  the  owner  of  the 
savings.  I  am  satisfied  that  the  purchasers  were  bound  to  comply 
with  sections  134  and  138  of  the  tax  law,  and  that  by  reason  of  their 
failure  to  so  comply  they  have  not  acquired  such  an  interest  in  the 
premises  in  question  as  to  entitle  them  to  maintain  this  proceeding. 
Proceeding  dismissed,  with  costs. 
The  proceeding  should  therefore  be  dismissed,  with  costs. 
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lEtcGUIBS     McOUIIUS  et  «L 
(Supreme  Court,  Appellate  Division,  First  DepartmeDt  February  13,  1008.) 

L  WlLI-S— TrDBTB— BENBFICrAL  ESTATB. 

Wbere  a  will  gave  the  testator's  property  to  the  executor,  to  hold  the 
same  in  trust  for  a  certain  time,  and  theu  distribute  to  certain  persons, 
the  will  could  not  be  construed  as  Testing  the  beneflclal  estate  in  the 
executor,  but  It  created  a~  trust,  and  vested  in  the  trustee  title  to  the 
property  for  the  purpose  of  distribution. 

&  Same— Pbrpetuitibs— Pbbsonal  Pbopbrtt. 

A  proTlsion  of  a  will  whereby  the  power  of  alienation  of  real  property 
was  arbitrarily  suspended,  in  the  hands  of  a  trustee,  for  a  term  of  three 
years,  was  void,  under  the  statute  of  peri>etuitleB,  as  the  lei^th  of  the 
trust  was  made  to  depend  on  years,  and  not  lives,  and  may  exceed  tbe 
limit  of  two  lives. 

8.  Same— Pbrpetuitibs — Fghsonal  Property. 

A  provision  of  a  will  providing  that  the  trustee  should  hold  personal 
property  for  three  years  before  distribution  was  void,  under  Personal 
Property  Law,  S  2  (Laws  1S97.  c.  417),  providing  that  the  absolute  owner- 
Ship  of  personalty  cannot  be  suspended  for  a  period  longer  than  two  Uvea 
In  being,  since  the  limitation  might  exceed  two  lives, 

4  Rbai.  Fropbrtt  Law— AccuuuLATroif  of  Iktbrbst. 

Under  Real  Property  Law,  I  61  (Laws  1886,  c.  647),  providing  that  an 
accumulation  of  rents  and  profits  of  real  property  shall  be  void,  save  when 
directed  for  the  benefit  of  minors  during  their  minority,  a  provision  in  a 
will  directing  an  accumulation  of  rents  for  the  benefit  of  adults  la  void. 

&.  Same— Trusts— Powers  in  Trust. 

Where  a  will  directed  that  the  executor  should  collect  the  rents  and 
profits,  and  hold  all  property  for  a  certain  time,  after  which  It  should 
be  converted  Into  cash,  and  distributed  among  certain  persons  in  equal 
monthly  Installments  during  their  lives,  with  remainder  to  their  children, 
the  disposition  was  not  a  mere  power  in  trust  for  purposes  of  dlstribn- 
tlon,  bat  continued  in  the  trustee  the  absolute  title. 

Appeal  from  special  term»  New  York  county. 

Action  by  George  H.  McGuire,  individually  and  as  executor  of  the 
rfiU  of  Mary  McGuire,  deceased,  against  Xohn  T.  McGuire  and  others. 
From  a  judgment  construing  the  will,  defendants  appeal.  Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

John  T.  Delaney,  for  appellants  Hynes  and  another. 
Francis  X.  Kelly,  for  appellant  McGuire. 
Roger  S.  Baldwin,  for  appellant  Howley. 
Jotm  Davis,  for  respondent. 

HATCH,  J.  This  action  was  brought  by  the  executor  and  trustee 
for  the  constrt;ction  of  certain  portions  of  the  will  of  the  deceased. 
That  portion  of  the  will  which  was  presented  to  the  court  for  con- 
struction related  to  both  real  and  personal  property,  and  was  as 
follows : 

"I  hereby  give,  devise  and  bequeath  all  the  rest,  residue,  end  remainder 
of  my  estate,  of  whatsoever  kind  or  nature,  and  wheresoever  situate,  unto  my 
executor  hereinafter  named,  in  trnst,  nevertheless,  for  the  uses  and  purposes 
following:  (a)  To  collect  the  rents.  Issues,  and  profits  thereof,  and  hold  the 
same  on  d^slt  in  savings  banks  for  the  period  of  three  years  after  my 
decease,  (b)  After  the  lapse  of  said  three  years,  to  sell  and  reduce  the  wbote 
80  N.T.S.— 32 
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of  my  estate,  of  whatsoever  kind  or  nature,  to  cfiB^  and  thereupon  hold  the 
proceeds  of  such  estate  on  deposits  In  savings  banks,  and  divide  the  same  Into 
four  equal  parts,  and  pay  over  the  same  In  the  manner  and  to  the  hene- 
ficiarles  following,  to  wit:  (1)  To  my  son,  John  Thomas  McGulre,  one  equal, 
undivided  fourth  part  or  share  thereof,  in  equal  monthly  Installmenta.  of 
twenty-five  dollars  each,  for  and  during  his  natural  life;  remainder  to  his 
daughtv  Estella,  ber  belrs  and  assigns,  absolutely  and  forever,  and,  If  she 
fail  to  8ur\-ive,  then  this  bequest  shall  become  a  part  of  the  shares  or  share 
of  my  children,  him  surviving.  (2)  To  my  daughter  Anna  Theresa  Howley, 
one  equal,  undivided  one-fourth  part  or  share  thereof,  in  equal  iiioDtlil;  In- 
stallments, of  twenty-five  dollars  each,  for  and  during  her  natural  life;  re- 
mainder to  her  daughter  iFabella,  her  heirs  and  assigns,  absolutely  and  for- 
ever; and.  If  she  fail  to  survive,  then  this  bequest  shall  become  part  of  the 
share  or  shares  of  my  children,  ber  surviving.  f3)  To  my  daughter  Maryba 
Lillian  McGuire,  one  equal,  undivided  one-fourth  part  or  share  thereof,  in 
equal  monthly  Installments,  of  twenty-five  dollars  each,  for  and  during  her 
natural  life;  remainder  to  become  a  part  of  the  share  or  sbTes  of  my  chil- 
dren, her  surviving.  (4)  To  my  daughter  Margaret  A.  McOnlre,  one  equal,  un- 
divided one-fourth  part  or  share  tliereof.  in  equal  monthly  Installmwts.  of 
twenty-five  dollars  each,  for  and  during  ber  natural  life;  remainder  to  become 
port  of  the  sharea  or  share  of  my  children,  her  surviving." 

The  language  of  the  will  does  not  permit  of  a  construction  which 
vests  the  beneficial  estate  in  the  trustee.  The  direction  to  distribute 
excludes  such  construction.  Consequently  the  will  is  to  be  construed 
as  creating  a  trust,  and  vesting  in  the  trustee  named  therein  title 
tp  the  property  for  the  purpose  of  distribution  in  accordance  with  its 
subsequent  provisions.  By  the  provisions  of  the  will,  the  power  of 
alienation  of  the  real  property  is  arbitrarily  suspended  for  a  term  of 
three  years.  The  length  of  the  trust  is  therefore  made  to  depend  upon 
years,  and  not  lives.  It  may  exceed  the  limit  of  two  lives,  and  is 
therefore  void,  under  the  statute  of  perpetuities.  Smith  v.  Edwards, 
88  N.  Y.  92.  And  the  same  result  follows  as  to  the  personal  prop- 
erty. Personal  Property  Law,  §  2  (Laws  1897,  c  417).  It  is  also 
void  inasmuch  as  it  directs  an  accumulation  of  the  rents  and  profits 
for  the  benefit  of  adult  persons,  and  thereby  infringes  upon  the  stat- 
utory provision  prohibiting  such  a  trust.  Boynton  v.  Hoyt,  i  Denio, 
58 ;  Real  Property  Law,  §  51  (Laws  1896,  c.  547).  Nor  can  the  will 
be  supported  upon  the  theory  that  a  trust  estate  is  not  created,  but 
only  a  power  in  trust  to  convert  the  real  property  into  cash  and  dis- 
tribute the  same.  By  the  provisions  of  the  will,  the  direction  is  to 
collect  the  rents,  issues,  and  profits,  and  hold  the  same  for  the  period 
of  three  years  after  the  decease  of  the  testator.  Upon  the  expira- 
tion of  this  period,  the  direction  is  to  convert  the  whole  estate,  of 
every  kind  and  nature,  into  cash,  and  divide  the  same  into  four  equal 
parts,  making  distribution  among  four  persons, — not,  however,  of  the 
entire  share  devised  to  such  person,  but  in  equal  monthly  install- 
ments, of  $25  each,  for  and  during  the  life  of  such  person,  with  re- 
mainder over  to  children  then  in  being,  and,  in  the  event  of  their  death, 
to  their  children,  and,  they  failing,  then  to  become  a  part  of  the  share 
-or  shares  of  the  surviving  children.  This  disposition,  instead  of  be- 
ing a  power  in  trust  for  purposes  of  distribution,  continues  in  the 
trustees  the  absolute  title  to  the  entire  estate.  Such  trust  bein|f  void, 
for  reasons  already  assigned,  the  whole  scheme  of  the  will  in  this 
respect  fails,  and  as  to  ttus  property  the  deceased  died  intestate. 
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The  trust  provision  of  the  will  is  so  plainly  void  in  its  entirety  that  no 
further  discussion  is  needed. 

It  follows  that  the  judgment  should  be  modified  by  declaring  the 
trust  provisions  of  the  wHl  void ;  that,  as  to  the  estate  attempted  to 
be  devised  or  bequeathed  thereby,  the  testator  died  intestate, — and 
directing  the  distribution  of  such  property  among  her  heirs  and  next 
of  kin,  with  costs  to  all  parties  pa^ble  out  of  the  estate.  All  concur. 


C79  App.  Dir.  468.) 

LAWRENCB  v.  BUIiLirAM  et  aL 
(Sopreme  Comt,  Appellate  Dirlslon.  Fourth  Department  Jannarj  6.  lOOB.) 

1.  Parol  Evidenck  to  Explaik  Writino. 

Parol  evIdeDce  that  a  mortgage  was  made  on  the  rcqnest  of  a  certain 
person,  for  bis  accommodation,  and  on  his  promise  to  take  care  of  It,  Is 
admissible  to  add  to  a  contract  In  writing  between  such  person  and  the 
mortgagor  providing  for  the  delivery  of  the  mortgage  to  such  person  on 
bis  mafclng  "a  satisfactory  provision  of  settlement"  on  account  of  It. 

IL  Sams. 

An  Indorsement  on  a  contract  In  full  settlement  of  all  claims  unda  It 
cannot  be  deemed  to  be  any  broader  In  Its  application  to  the  contract 
than  the  ccutract  Itself,  so  as  to  i»reclnde  parol  testimony,  wbu  the  con- 
tract Itself  does  not  do  so. 

Appeal  from  trial  term,  Wyoming  county. 

Action  by  Abram  B.  Lawrence  against  Maria  Sullivan  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  HIS- 
COCK,  and  NASH,  JJ. 

E-  E.  Charles,  for  appellants. 
Irving  G.  Botsford,  for  respondent. 

NASH,  J.  In  and  prior  to  January,  1895,  the  defendants  entered 
into  negotiations  with  the  plaintiff  for  the  exchange  of  real  proper- 
ties, in  w4iich  the  defendant  \yilliam  F.  Sullivan,  for  his  wife,  agreed 
with  the  plaintiff  to  exchange  certain  real  estate  of  the  wife  for  a  farm 
'?kof  the  plaintiff,  the  title  to  which  was  in  John  M.  Otto.  It  was  orally 
agreed  that  the  real  estate  of  Mrs.  Sullivan,  free  of  incumbrance, 
should  be  conveyed,  part  to  Otto,  and  the  remainder  to  the  plaintiff, 
and  that  the  farm  should  be  conveyed  by  Otto  to  Mrs.  Sullivan  sub- 
ject to  a  $2,400  mortgage,  and  that  the  plaintiff  should  pay  to  Mrs. 
Sullivan  $1,600  in  cash.  The  real  estate  which  Mrs.  Sullivan  was 
to  convey  being  subject,  with  other  of  her  lands,  to  a  mortgage  of 
$4,000,  the  consent  of  the  mortgagee  to  release  the  lien  thereof 
upon  the  lands  to  be  conveyed  by  Mrs.  Sullivan,  for  the  sum  of  $900, 
was  obtained.  Pursuant  to  their  oral  agreement  the  parties  met  and 
made  their  conveyances;  the  two  deeds  from  the  defendants  to  Otto 
and  the  plaintiff,  and  the  deed  of  the  farm  by  Otto  to  Mrs.  Sullivan, 
-were  executed  and  acknowledged ;  and  at  the  request  of  the  plaintiff 
Mrs.  SulUvan  made  a  mortgage  to  P.  J.  Humphrey  for  $600  upon 
that  part  of  Mrs.  Sullivan's  real  estate  conveyed  to  Otto;  and  all 
of  these  papers  were  deposited  for  safe-keeping  in  the  safe  of  one 
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McClure  pending  the  consummation  of  the  contract  by  the  payment 
of  the  $l,6oo  to  Mrs.  Sullivan.  Thereafter,  without  making  such 
payment,  and  without  the  knowledge  or  consent  of  the  defendants, 
the  plaintiff  obtained  possession  of  the  papers,  and  took  them  to  the 
clerk's  office  ioc  record,  which  fact  having  become  known  to  Sulli- 
van, he  objected  to  the  recording  of  the  papers  until  the  agreement 
should  have  been  fully  performed,  and  the  parties  severally  regained 
possession  of  their  papers.  Things  remained  in  this  condition  several 
days,  when  the  plaintiff  applied  to  the  defendants  to  further  assist 
him  in  raising  money  to  {>erform  his  part  of  the  agreement;  and 
upon  his  request,  and  for  his  acc(Hnmodation,  according  to  the  testi- 
mony adduced  upon  the  trial,  the  defendants  made  a  mortgage  upon 
other  lands  of  Mrs.  Sullivan,  for  $600,  to  Humphrey,  which  mort- 
gage contained  the  personal  covenant  of  the  defendants  to  pay  the 
amount  secured  by  the  mortgage  according  to  its  terms ;  the  plaintiff 
agreeing  with  the  defendants  that  he  would  take  care  of  the  mortgage. 
Pursuant  to  this  last  arrangement,  the  parties  met  at  the  office  of 
L.  A.  Hayward,  the  last-mentioned  mortgage  was  executed  and  ac- 
knowledged by  the  defendants,  and  the  parties  executed  and  acknowl- 
edged an  agreement  in  writing  as  follows : 

"Memorandnm  of  agTe«nent  entered  Into  at  Wanaw,  N.  T.,  tlilB  80th  da7 
of  Jan'y,  1885,  between  Maria  SolllTaD  and  Wllllam  P.  SnlllTan.  her  hnsbsnd, 
of  OalnesTllte,  N.  Y.,  firat  party,  and  Abram  B.  lawrence,  of  Warsaw,  N.  Y., 
second  party.  (1)  First  party  deposits  In  escrow  with  L.  A.  Haymrd.  of 
Warsaw,  N.  Y.,  the  following  duly  executed  and  acknowledged  instniments 
in  writing,  viz.;  Mortgage  for  (600,  dated  Jan'y  1,  1805.  from  first  party  to 
F.  J.  Humphrey,  on  premlaes  conveyed  to  John  M.  Otto  Jan'y  1,  1886;  deed 
of  premises  near  E.  R.  R.  station,  Warsaw,  N.  T.,  from  first  party  to  John 
M.  Otto.  Jan'y  1.  1896;  deed  of  premises  near  said  E.  R.  R.  fitatton  from  pntti 
first  party  to  said  Abram  B.  Lawrence,  dated  said  Jan'y  1,  189!!;  mortgage  on 
premises  adjoining  said  premises  deeded  to  said  John  M,  Otto  and  A.  B. 
Lawrence,  for  $000,  payable  to  said  F.  J.  Humphrey,  and  dated  Jan'y  1,  1S86. 
All  to  be  delivered  by  said  Hayward  to  said  second  party  upon  tiie  delivery 
by  said  second  party  of  a  deed  from  John  M.  Otto  to  Maria  Sullivan  of  a  cer- 
tain farm  of  119  A„  known  as  the  'Lawrence  Farm,'  Id  Wetliersfield,  N.  Y., 
now  owned  by  John  M.  Otto;  said  deed  to  bear  date  Jan'y  1.  1895,  and  sub- 
ject to  an  Incumbrance  of  $2,400.  and  Interest  thereon,  paid  to  Jan'y  1,  ISSn, 
an  acknowledgment  of  release  by  the  Wayne  Bldg.  Loan  ft  Accamnlatlns 
Fund  Ass'n  for  payment  of  f900  by  second  party  to  apply  upon  a  certain 
mortgage  of  $4,000  owned  and  held  by  said  Wayne  Association  upon  the  afore- 
mentioned premises  deeded  and  mortgaged,  and  a  satisfactory  provision  of 
settlement  by  second  party  with  first  party  for  $100,  and  for  fOOO  on  account 
of  the  last-mentioned  $000  mortgage." 

The  agreement  contained  certain  other  provisions  not  pertinent 
to  or  affecting  the  issue  here,  and  further  provided  that : 

'*A11  the  afraementloned  papers  and  evidence  of  payment  and  transfers  are 
to  be  deposited  with  said  L.  A.  Hayward  In  escrow,  to  be  by  him  deilva>ed 
to  the  respective  parties  to  whom  the  same  are  Intended  to  go  upw  the  com- 
pletion of  all  papers  herein  specified,  and  evidence  of  payment  and  transfer: 
and  said  L.  A.  Hayward  is  hereby  authorized  and  empowered  by  Iwtli  parties 
hereto  to  so  deliver  all  such  papers  to  the  respective  parties  who  should  pos- 
sess the  same  when  all  conditions  hereinbefore  mmtioned  are  complied  with, 
without  revocation  or  recourse,  subject,  however,  to  the  possibility  of  not 
being  able  to  obtain  said  Wayne  Association  release  upon  the  portion  of  mort- 
gaged premises  aforementioned  by  April  1,  A.  D.  188S  [in  which  case  it  wan 
further  provided  that  the  entire  agreement  for  the  exchange  of  properties 
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Bhonld  be  annulled].  Possession  of  premises  to  be  given  by  and  to  tbe  re- 
spective parties  April  1st,  189B. 

"Witness  our  hands  and  seals,  and  the  delivery  In  escrow  to  the  said  L.  A. 
Hayward,  date  and  place  first  above  written. 

"Maria  Sullivan.  [Seal] 
"WlUiam  F.  Sullivan.  [Seal] 
'*A.  B.  Lawrence.  {Seal.]" 

The  agreement  was  acknowledged  by  the  parties  January  31,  1895. 
On  the  26th  of  April,  1895,  Sullivan  made  an  indorsement  npon  the 
agreement  as  follows: 

"$32.00.  Received  for  and  on  account  of  Mrs.  Maria  Sullivan,  named 
hereon,  and  myself,  tbirty-two  dollars,  In  full  settlement  of  all  claims  and  de- 
mands against  A.  B,  Lawrence,  party  hereto,  nnder  this  contract. 

"W.  F.  SuUlvan. 

•TVarsaw,  N.  Y.,  April  26, 1886." 

On  the  8th  of  March,  1895,  the  plaintiff  procured  an  assignment  to 
himself  of  the  mortgage  to  Humphrey  secondly  described  in  the 
agreement,  being  the  one  made  for  his  accommodation,  and  on  April 
14,  1899,  brought  this  action  against  the  defendants  upon  their  cov- 
enant in  the  mortgage ;  there  not  having  been  any  action  brought  or 
proceeding  taken  to  foreclose  the  mortgage. 

The  de^ndants  at  the  trial  g^ve  evidence,  under  objection,  of  the 
oral  negotiations  preceding  the  written  agreement,  and  of  plaintiff's 
request  to  make  the  second  mortgage  to  Humphrey,  and  of  his 
promise  to  take  care  of  it.  The  plaintiff  introduced  in  evidence  the 
written  agreement.  Whereupon  the  court  struck  out  all  of  the  de- 
fendant's evidence  of  the  oral  negotiations  and  agreements  which 
preceded  the  execution  of  the  contract  or  memorandum  of  agree- 
ment in  writing,  and  directed  a  verdict  for  the  plaintiff  for  the  amount 
of  the  indebtedness  secured  by  the  mortgage,  less  a  small  payment 
of  $37.40  acknowledged  by  the  plaintiff  to  have  been  made  thereon. 

The  sole  question  here  is  whether  the  writing  precluded  the  de- 
fendants from  showing  that  they  made  the  second  mortgage  to  Hun>- 
pbrey  upon  the  promise  of  the  plaintiff,  for  his  accommcKlation,  and 
upon  his  agreement  to  take  care  of  it.  The  rule  which  excludes  evi- 
dence of  parol  negotiations  offered  to  contradict,  vary,  or  modify 
the  stipulations  of  a  written  agreement,  or  regards  prior  oral  nego- 
tiations merged  therein,  does  not  apply  where,  upon  the  face  of  the 
instrument,  it  does  not  appear  that  it  embodies  the  entire  oral  agree- 
ment, or  where  circumstances  would  make  the  use  of  the  written 
agreement,  for  any  purpose  inconsistent  with  the  oral  agreement 
dishonest  or  fraudulent ;  nor  does  the  rule  apply  to  a  collateral  under- 
taking. Chapin  v.  Dobson,  78  N.  Y.  74,  34  Am.  Rep.  512;  Juilliard 
V,  Chaffee,  92  N.  Y.  529;  Emmett  v.  Penoyer,  151  N.  Y.  564,  45  N. 
£.  1041.  The  making  of  this  second  mortgage  to  Humphrey  was  a 
matter  entirely  outside  of  the  original  agreement, — not  in  any  man- 
ner involved  m  the  exchange  of  the  properties  as  originally  agreed. 
The  lanrts  of  Mrs.  Sullivan  covered  by  this  mortgage  did  not  enter 
into  the  transactions  of  the  parties  until  the  original  parol  agreement 
to  exchange  the  real  estate  of  Mrs.  Sullivan  for  the  plaintiff's  farm 
had  been  performed  by  the  execution  and  acknowledgment  of  the 
several  cmveyances,  ready  for  delivery  upon  payment  by  the  plain- 
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tiff  of  the  boot  money.  The  writing  is  not  contradictory  of  the 
alleged  agreement  of  the  defendants  to  make  the  mortgage  to  Hum- 
phrey upon  other  lands  of  Mrs.  Sullivan  for  the  accommodation  of 
the  plaintiff.  It  provided  for  the  deposit  of  the  papers  in  escrow, 
to  be  delivered  to  the  respective  parties  upon  "the  completion  of  all 
papers  herein  specified,  and  evidence  of  payment  and  transfer,"  and 
when  all  the  conditions  mentioned  in  writing  were  complied  with.  It 
described  two  mortgages,  of  $600  each,  to  Humphrey,  and  provided 
for  the  delivery  thereof,  with  the  other  papers,  upon  the  making  of, 
among  other  things,  *'a  satisfactory  provision  of  settlement  by  sec- 
ond party  with  first  party  for  $100,  and  for  $600  on  account  of  the 
last-mentioned  $600  mortgage."  The  writing  was  incomplete,  in  that 
it  did  not  state  what  provision  of  settlement  on  account  of  the  "last- 
mentioned  $600  mortgage"  should  be  made,  although  it  expressly 
provided  that  such  a  settlement  should  be  made  as  a  condition  of  its 
delivery.  The  writing,  therefore,  within  the  case  of  Chapin  v.  Dob- 
son,  and  the  cases  following  it,  does  not  preclude  parol  evidence  of  the 
provisions  of  settlement  that  were  made  on  account  of  that  mort- 
gage, and  hence  it  was  error  to  strike  out  the  evidence. 

It  is  urged  that  the  indorsement  upon  the  margin  of  the  writing 
acknowledging  the  receipt  of  $32  "in  full  settlement  of  all  claims  and 
demands  against  A.  B.  Lawrence,  party  hereto,  under  this  contract," 
signed  by  Sullivan,  is  conclusive  evidence  that  the  defendants  re- 
ceived full  consideration  for  the  mortgage  in  suit.  The  case  does 
not  show  that  this  indorsement,  which  has  found  its  way  into  the 
printed  case,  was  offered  in  evidence;  nor  does  it  appear  that  it  was 
considered  by  the  court  in  disposing  of  the  question  raised  upon  the 
trial.  But  the  terms  of  the  indorsement  upon  the  writing,  of  the 
receipt  of  $32  in  full  settlement  of  all  claims  and  demands  under  the 
contract,  cannot  be  deemed  to  be  any  broader,  in  its  application  to  the 
provisions  of  the  contract,  than  the  terms  and  conditions  of  the  con- 
tract itself.  That  provided  that  a  satisfactory  provision  of  settle- 
ment should  be  made  on  account  of  the  $600  mortgage.  The  most, 
therefore,  which  can  be  claimed  for  the  provisions  of  the  indorse- 
ment, is  that  it  acknowledges  that  such  a  satisfactory  provision  of 
settlement  on  account  of  that  mortgage  has  been  made. 

Judgment  reversed,  and  a  new  trim  granted,  wHh  costs  to  the  ap- 
peUants  to  abide  the  event.   All  concur. 


H0RBI9  T.  THOMAS  et  aL 
(Bnpnme  Oourt  Appellate  Dlvlston,  First  Department  Fcffarnarj  SO,  1906.) 

1.  FX^DIirOB — PBBHISSION  to  AuBND — Terms— DBF AULT—JtTDOHKIfT. 

Where,  atta  a  jury  was  impaneled,  on  plalntUTs  application  a  Juror 
was  withdrawn,  and  plaintiff  was  granted  leave  to  amend  Us  complalDt 
wltbln  a  spedfled  time  on  payment  of  the  taxable  costs,  and.  If  be  tefled 
to  pay  such  costs  and  serve  an  amendment  within  such  time  the  de- 
fendants were  permitted  to  enter  jndgment  dismissing  the  complaint, 
witb  costs,  a  Judgment  entered  pursuant  to  sucli  order,  on  plalntUTs 
tallure  to  pay  tiie  costs  and  amend,  will  be  snstalned. 
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Appeal  from  Special  Term,  New  York  county. 

Action  by  Francis  Morris  against  Edward  R.  Thomas  and  another. 
After  an  order  granting  leave  to  the  plaintiff  to  amend  his  complaint, 
he  defaulted  therein,  and  from  a  judgment  dismissing  the  ccxnplaint, 
plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  LAUGHLIN,  JJ. 

Simon  Sultan,  for  appellant. 

James  S.  Lehmaier,  tor  respondents.  < 

McLaughlin,  J.  At  the  trial,  after  a  jury  had  been  impaneled, 
and  before  any  further  proceedings  had  been  taken,  a  motion  was 
made  by  the  defendants  to  dismiss  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  thereupon,  upon  plaintiff's  application,  a  juror  was  withdrawn, 
and  plaintiff  was  granted  leave  to  serve  an  amended  complaint  within 
the  time  specified  upon  payment  of  the  taxable  costs  in  the  action 
to  that  time,  and,  if  he  failed  to  pay  such  costs  and  serve  an  amended 
complaint  within  the  time  named,  the  defendants  were  permitted  to 
enter  judgment  dismissing  the  complaint,  with  costs.  The  plaintiff 
havihg  made  default  in  this  respect,  the  defendants  entered  a  judg- 
ment dismissing  the  complaint,  with  costs,  from  which,  and  the  order 
authorizing  its  entry,  plaintiff  has  appealed. 

The  order  was  obtained  upon  plaintiff's  motion.  By  it  he  ob- 
tained the  right  to  amend  upon  conditions.  Having  obtained  this 
right,  he  was  obliged  to  comply  with  the  conditions,  if  he  did  not 
want  his  complaint  dismissed.  The  order  so  provides.  In  Weichsel 
V.  Spear,  47  N.  Y.  Super.  Ct.  223,  substantially  the  same  question 
vtras  presented  as  here.  There  the  trial  court  ordered  that  the  com- 
plaint be  dismissed,  unless  the  plaintiff  amended  his  complaint  within 
four  days,  which  he  was  permitted  to  do  on  payment  of  costs.  He 
failed  to  comply  with  the  terms  of  the  order,  and  judgment  was 
entered  dismissing  the  complaint,  from  which  he  appealed.  The 
judgment  on  appeal  was  affirmed  by  the  late  General  Term,  and  also 
by  the  Court  of  Appeals.  90  N.  Y.  651.  The  decision  in  this  case 
was  also  followed  in  Driscoll  v.  Downer,  55  Hun,  531,  9  N.  Y.  Supp. 
129,  which  was  also  affirmed  by  the  Court  of  Appeals.  125  N.  Y. 
728.  And  to  the  same  effect  is  Austin  v.  Wauful,  36  N.  Y.  St.  Rep. 
779.  If  the  plaintiff  did  not  want  a  ludgment  entered  against  him 
dismissing  his  complaint,  he  should  nave  complied  with  the  order 
which  he  had  obtained,  and,  not  having  done  so,  he  must  be  held 
to  have  consented  to  it.  The  case  of  De  Camp  v.  Mclntire,  115  N. 
Y.  258,  22  N.  E.  215,  in  no  way  militates  against  this  rule.  There 
the  action  was  upon  a  promissory  note,  and  at  the  trial  a  motion 
for  a  nonsuit  was  made  upon  the  ground  that  the  note  was  barred 
by  the  statute  of  limitations.  When  this  motion  was  made  the  plain- 
tiff asked  leave  to  amend  his  complaint  by  substituting  as  his  cause 
of  action  a  claim  for  materials  sold  and  delivered,  which  he  alleged 
was  the  original  consideration  of  the  note.  In  pursuance  of  nils 
application  an  order  was  entered,  which  provided  that  upon  the  pay- 
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ment  of  certain  costs  the  plaintiff  have  leave  to  withdraw  a  juror, 
and  move  at  Special  Term  tor  leave  to  amend  his  complaint,  and,  in 
case  the  motion  was  denied,  then  the  complaint  should  be  dismissed, 
with  costs.  The  Special  Term  denied  leave  to  amend,  and  thereupon 
judgment  was  entered  dismissing  the  complaint,  with  costs,  and  all 
that  was  held  was  that  under  such  circumstances  the  plaintiff  did  not 
consent  to  the  judgment,  and  manifestly  he  did  not,  because  he 
could  not  have  prevented  its  entry.  Here  the  plaintiff  did  consent 
to  the  entry  of  the  judgment,  because  he  had  it  within  his  power, 
by  simply  complying  with  the  terms  of  the  order  which  he  has  ob- 
tained, to  prevent  it. 

The  judgment  and  order  appealed  from,  therefore,  should  be  af* 
firmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  HATCH,  JJ.,  concur. 
LAUGHLIN,  J.,  concurs  upon  the  ground  that,  the  withdrawal  of 
the  juror  having  been  allowed  on. the  plaintiff's  motion,  upon  the 
condition  that  he  pay  the  costs  and  amend,  while  it  was  optional 
for  him  whether  to  amend  or  not,  he  was  obligated  to  pay  the  costs, 
or  be  deemed  to  have  consented  to  a  dismissal  of  the  complaint. 


(Supreme  Gottrt,.  Appellate  Division,  First  Departmrat  Febnury  18,  190S.) 

L  OPBNINa  DeFADLT— iHSnVFICIEHT  Aubwbii. 

A  motion  to  open  default  Is  propaly  denied;  tbe  anawor  accompanTlnf 
tbe  motion  papers,  and  which  was  pnqposed  to  be  served  aa  a  defmse, 
being  fnanfflclent  for  that  purpose. 
S.  SBTTiirn  Aside  Jddomrnt. 

A  denial  of  a  motion  to  open  a  default  Is  not  a  bar  to  a  motion  to  set 
aside  a  Judgment,  based  on  facts  not  appearing  before,  and  unknown  to 
the  moTlDg  party,  and  showing  that  plaintlfr  was  not  entitled  to  recovw. 

&  KOTES—ACCOmiODATION  iNDORaBRS — KRAnDDLEHT  DlVEKSION — PLEADINO. 

The  fraudulent  diversion  of  a  note  from  the  purpose  for  which  it  was 
^ven  is  an  afflrmatlve  dtfenee,  wlilch  accommodBtlon  Indoraoi  sued 
tliereon  most  plead. 

4.  Sues— COLLATXKAL  FOB  AKTKCKDBNT  DBBT. 

The  rule  that,  as  against  aecoAmodatton  Indorsers  of  a  note  trandn- 
lently  diverted  from  the  purpose  for  which  it  was  given,  one  reeelvln^ 
It  as  collateral  security  for  an  antecedent  debt  cannot  enforce  It,  Is  not 
changed  by  Negotiable  Instrument  Law,  i  61,  providing  that  value  Is  any 
consideration  sufficient  to  support  a  simple  contract,  and  that  an  ante- 
cedent debt  constitutes  value.  The  antecedent  debt  must  be  paid  and 
discharged  by  receipt  of  note  to  devest  the  accommodatloo  indorse ra  of 
the  defense^ 

IL  Save— BuKDBN  of  Fboof. 

Under  Negotiable  Instrument  Law,  |  S6,  providing  tbat,  when  It  ap- 
pears that  the  title  of  any  one  person  who  has  negotiated  a  note  was 
defective,  the  holder  has  the  burden  of  proving  that  be,  or  some  one  under 
whom  he  claims,  acquired  title  as  a  holder  lo  due  course,  aecommodation 
Indorsers  having  shown  tbat  the  note  was  diverted  from  the  purpose  for 
which  It  was  given,  the  holder  haa  such  burden  of  proof. 

9,  Sahe— Estoppel. 

Accommodation  indorsers  of  a  note  are  not  estopped  to  assert  the  de- 
fense that  It  was  diverted  from  the  purpose  tox  which  it  was  issued,  as 
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against  penona  lee^Tliig  It  as  collateral  for  an  antecedent  debt,  by  the 
certlflcate  Uiat  tbe  note  waa  a  geoulne  bnalneai  note,  given  for  value, 
and  that  tbere  was  no  defense  to  It 

Appeal  from  Special  Term,  New  York  county. 


Thcxnas  Taft,  impleaded.  From  an  order  denying  a  motion  to  va- 
cate and  set  aside  the  judgment,  or,  in  the  alternative,  to  modify  it 
by  reducing  it  to  $150,  with  interest,  defendants  Mead  and  Taft  ap- 
peal Reversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  HATCH,  McI^UGH- 
LIN,  O'BRIEN,  and  INGRAHAM.  JJ. 

A.  H.  F.  Seeger,  for  appellants. 
Edward  Hassett,  for  respondent. 

HATCH,  J.  This  action  was  brought  to  recover  upon  a  promis- 
sory note  made  by  the  defendant  Deshong,  upon  which  the  appellants 
were  accommodation  indorsers.  It  appeared  upon  the  hearing  of 
the  motion  that  the  defendant  Palleske  was  indebted  to  the  appel- 
lants upon  a  promissory  note  for  the  sum  of  $1,000;  that  as  such 
note  was  about  falling  due,  and  on  the  15th  day  of  April,  1902,  Pal- 
leske requested  the  appellants  to  accept  in  payment  of  such  note 
the  promissory  note  executed  by  Deshong,  set  forth  in  the  complaint 
in  the  action;  that  they  refused  so  to  accept  the  same  unless  Palleske 
could  procure  it  to  be  discounted,  and  would  deliver  the  proceeds 
thereof  to  the  appellants,  and  for  such  purpose  the  appellants  in-< 
dorsed  said  note  in  their  firm  name,  and  the  defendant  Psdleske  took 
the  same,  and  agreed  to  return  the  proceeds  thereof  to  the  appel-- 
lants.  Instead  of  discounting  the  note,  Palleske  transferred  the  same 
to  the  plaintiff  in  the  action,  who  paid  thereon  the  sum  of  $150  cash,  ■ 
and,  as  further  consideration,  took  and  held  the  same  as  collateral 
security  for  an  indebtedness  then  due  and  owing  by  Palleske  to  the  ' 
plaintiff  in  a  sum  exceeding  $3,000,  the  whole  of  which  still  remains  1 
due  and  unpaid.  This  action  was  brought  by  the  plaintiff  to  enforce 
the  note.  All  of  the  defendants  made  default  in  answering.  Judg-. 
ment  was  thereupon  entered  by  the  plaintiff  for  the  full  amount  se- 
cnred  to  be  paid  by  the  note,  with  interest.  Thereafter  the  accom- 
modation indorsers,  the  appellants  herein,  made  a  motion  to  open 
tbe  default,  and  for  leave  to  serve  an  answer.  The  court  denied  such 
motion  upon  the  ground  that  the  answer  which  accompanied  the 
motion  papers,  and  which  was  proposed  to  be  served  as  a  defense 
to  the  note,  was  insufficient  for  such  purpose,  in  that  it  failed  to 
aver  the  fraudulent  diversion  of  the  note  in  suit,  and  for  this  reason 
the  motion  was  denied.  It  is  clear  that  the  court  made  a  correct 
disposition  of  such  motion,  and  placed  the  denial  upon  a  proper^ 
ground.  There  w^  no  statement  m  the  answer  which  raised  any  is- ' 
sue  of  a  fraudulent  diversion.  Consequently  the  plaintiff  would  nave 
been  entitled  to  judgment  thereunder.  The  fraudulent  diversion  of 
the  note  constituted  an  affirmative  defense,  and  the  defendants,  in 
order  to  avail  themselves  of  it,  were  required  to  plead  the  same.  M*t. 
Nat.  Bank  v.  Loyd,  90  N.  Y.  530;  Grant  v.  Walsh,  145  N.  Y.  502, 
40  N.  E.  209,  45  Am.  St.  Rep.  626.   Thereupon,  without  obtaining 
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leave  so  to  do,  the  appellants  made  a  motion  to  set  aside  the  judg- 
ment, or,  in  the  alternative,  to  modify  the  same  by  reducing  the  re- 
covery upon  the  note  in  suit  to  the  sum  of  $150,  with  interest  thereon 
from  the  day  of  its  date.  This  motion  was  based  upon  the  facts  and 
circumstances  connected  with  the  delivery  of  the  note  to  Palleske, 
as  had  been  previously  stated,  and  also  upon  an  affidavit  made  by 
the  plaintiff  in  the  action  that  he  had  only  paid  to  Palleske  for  the 
note  $150  in  cash,  and  held  the  same  as  collateral  security  for  the 
payment  of  a  pre-existing  debt.  It  was  made  to  appear  by  the  mov- 
ing papers  that  the  appellants  herein  were  ignorant  of  the  consid- 
eration paid  by  the  plaintiff  for  the  note  prior  to  the  time  when  the 
application  was  made  to  open  the  default,  when  the  affidavit  was 
read.  Upon  learning  these  facts,  the  appellants  caused  an  answer 
to  be  prepared,  setting  up  the  facts  and  circumstances  connected  with 
the  delivery  of  the  note,  the  indorsement  by  the  appellants,  the  fraud- 
ulent diversion  of  the  same  by  Palleske,  and  the  consideration  paid 
therefor  by  the  plaintiff.  This  motion,  upon  these  papers  coming 
on  to  be  heard,  was  denied,  and  from  the  order  entered  thereon,  this 
appeal  is  taken. 

The  motion  to  vacate  or  reduce  the  judgment  was  an  entirely 
different  motion  from  the  one  made  to  open  the  default.  That  was 
based  solely  upon  the  fraudulent  diversion  of  the  note,  and  upon 
an  insufficient  answer  to  raise  such  question.  The  present  facts 
were  wholly  unknown  to  the  appellants  at  the  time  when  the  motion 
was  made.  The  present  motion  is  for  an  entirely  different  purpose, 
viz.,  to  set  aside  the  judgment,  based  upon  a  state  of  facts,  showing 
that  the  plaintiff  was  only  entitled  to  enforce  the  pa^mient  of  the 
note  to  the  extent  to  which  he  had  parted  with  value  therefor,  and^ 
upon  the  conceded  facts,  he  was  not  entitled  to  the  judgment  which 
had  been  entered,  unless  entitled  to  enforce  the  note  for  the  full 
amount.  These  facts  did  not  before  appear,  and  were  unknown  to 
the  moving  party.  This  application  was  accompanied  by  a  verified 
answer  setting  up  these  facts.  It  is  evident,  therefore,  that  the  mo- 
tion was  entirely  different  from  the  first  motion,  made  for  entirely 
different  relief,  and  was  based  upon  papers  which  fully  and  com- 
pletely set  forth  the  appellants*  defense.  It  was  therefore  properly 
made,  and  the  former  motion  was  no  bar  to  the  court's  entertaining 
the  same.  It  is  said,  however,  that  the  negotiable  instrument  law 
has  changed  the  rule  in  respect  to  what  constitutes  consideration  for 
a  promissory  note ;  it  being  claimed  that  a  pre-existing  indebtedness 
is  a  good  consideration,  and  renders  the  holder  thereof  a  holder  for 
value  of  a  note  taken  as  security  therefor,  as  against  accommodation 
indorsers,  even  though  the  note  has  been  fraudulently  diverted  from 
the  purpose  for  which  it  was  given,  and  the  indorsers  have  received 
no  value.  Since  1822,  when  Coddington  v.  Bay,  20  Johns.  636,  11 
Am.  Dec.  34a,  was  decided,  it  has  been  the  settled  law  of  this  state 
that  accommodati<»i  makers  or  indorsers  of  negotiable  paper  were 
not  liable  to  a  holder  thereof,  where  the  same  had  been  fraudulently- 
diverted  from  the  purpose  for  which  it  was  made,  or  the  indorse- 
ment given,  and  the  holder  had  received  it  solely  as  collateral  security 
for  an  antecedent  debt   Comstock  v.  Hier,  73  N.  Y.  269,  29  Am. 
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Rep.  142.  In  other  words,  the  surety  has  the  right  to  impose  such 
liability  upon  his  obligation  as  he  sees  fit,  and  he  is  not  to  be  made 
liable  outside  of  the  terms  of  his  engagement,  in  the  case  of  nego- 
tiable paper,  except  for  the  benefit  of  a  bona  fide  holder,  who  parted 
with  value,  and  was  misled  to  his  prejudice.  United  States  Nat. 
Bank  v.  Ewing,  131  N.  Y.  506,  30  N.  E.  501,  27  Am.  St.  Re^.  615. 
Whatever  may  have  been  the  rule  with  respect  to  this  question  in 
other  jurisdictions,  it  has  been  the  law  of  this  state,  uniformly  en- 
forced during  this  period  of  time,  and  still  is  the  law,  unless  the  nego- 
tiable instrument  law  has  changed  the  same.  Section  51  of  such 
act  provides: 

"Value  la  any  consideration  sufficient  to  support  a  simple  contract.  An 
antecedent  or  pre-exlBtlng  debt  constitutes  value;  and  Is  deemed  such  whethw 
the  Instmrnent  Is  payable  on  demand  or  at  a  fntnre  time." 

Standing  alone,  this  provisicm  has  not  changed  the  existing  law. 
It  was  always  the  law  of  this  state  that  a  consideratioD  sufficient 
to  support  a  simple  contract  constituted  a  good  consideration  for 
the  instrument.  This  declaration,  therefore,  upon  this  subject,  added 
nothing  whatever  to  the  law  as  it  existed  and  had  existed  from  time 
immemorial.  So,  also,  an  antecedent  or  pre-existing  debt  consti- 
tuted value,  and  was  sufficient  in  .consideration  of  an  instrument,  either 
negotiable  or  otherwise,  as  between  the  parties  thereto.  Moreover, 
it  was  always  the  law  that  the  actual  payment  and  discharge  of  a 
pre-existing  debt  constituted  the  same  a  valuable  consideration  for 
the  transfer  of  commercial  paper,  and  shut  off  prior  equities  exist- 
ing against  it.  Such  was  the  rule  announced  in  Coddtngton  v.  Bay, 
supra,  and  has  since  been  enforced  by  the  courts  of  this  state.  Mayer 
v.  Heidelbach,  123  N.  Y.  332,  25  N.  E.  416,  9  L.  R.  A.  850;  Spring 
Brook  Chem.  Co.  v.  Dunn,  39  App.  Div.  130,  57  N.  Y.  Supp.  100; 
Blair  v.  Hagemeyer,  26  App.  Div.  219,  49  N.  Y.  Supp.  965.  There 
is  nothing  contained  in  this  enactment,  therefore,  which  has  changed 
the  rule  of  law  respecting  the  consideration  of  commercial  paper, 
as  it  had  previously  existed ;  and  the  language  of  the  statute  is  quite 
insufficient  to  annul  the  rule  which  has  obtained  with  respect  to  the 
fraudulent  diversion  of  commercial  paper,  as  against  accommodation 
indorsers  therecm.  Such  rule,  therefore,  cannot  be  considered  as 
changed,  unless  it  be  by  virtue  of  the  other  provisions  of  the  statute, 
showing  that  such  defense  is  cut  off,  and  inoicating  a  clear  intent  to 
change  the  rule. 

Section  52  of  the  negotiable  instruments  law  defines  what  consti- 
tutes a  holder  for  value : 

''Where  vahie  has  at  any  time  been  given  for  the  liutrtiment,  the  tiolder  Is 
deemed  a  holder  for  value  !n  zeapect  to  all  partlea  who  became  mcb  ^lor  to 
that  ttane." 

And  by  section  55  an  accommodation  party  is  made  liable  on  the 
instrument  to  a  holder  for  value,  although  such  holder  at  the  time 
of  taking  the  instrument  knew  him  to  be  only  an  accommodation 
party.  Section  91  defines  a  holder  in  due  course  to  be  a  person  who 
has  taken  the  instrument  under  the  following  conditions : 

"(1)  That  It  la  complete  and  regular  upon  Its  face;  (2)  that  be  became  the 
bolder  of  ft  before  it  waa  overdue,  and  without  notice  that  it  bad  been  pre- 
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Tlondr  dlahraond,  If  such  vu  tba  fact;  (S)  that  he  took  It  In  good  faltti  and 
for  valne;  (4)  that  at  the  time  It  was  negotiated  to  him  he  had  no  notice  of 
any  Infirmity  In  the  instrnment  or  defect  In  the  title  of  the  person  negotiating 
It" 

Section  94  defines  when  the  title  is  defective  in  the  person  who  has 

negotiated  the  instrument  as  follows : 

"When  he  obtained  the  Instrument,  or  any  Blgnatore  thereto,  by  fraud, 
duress  or  force  and  fear,  or  other  unlawful  means,  or  for  an  Illegal  consider- 
ation, or  when  he  negotiates  It  In  breach  of  faith,  or  under  such  circumstances 
as  amount  to  a  fraud." 

Section  95  provides  that  the  holder  must  have  "actual  knowledge 
of  the  infirmity  or  defect,  or  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounted  to  bad  faith."  By  section  96  the 
rights  of  a  holder  in  due  course  are  defined  to  be : 

"A  holder  In  due  course  holds  the  Instrument  free  from  any  defect  of  title 
of  prior  parties  and  free  &om  defenses  available  to  prior  parties  among 
thonselves,  and  may  enftnrce  payment  of  the  instrument  for  the  full  amount 
thereof  a|»tiut  all  parties  liable  thereon." 

By  section  98  it  is  provided: 

*^very  holder  is  deemed  prima  facie  to  be  a  bolder  In  due  coqrse;  but 
when  it  Is  shown  that  the  title  of  any  person  who  has  negotiated  the  instru- 
ment was  defective,  the  burden  Is  on  the  holder  to  prove  that  he  or  some  per- 
son under  whom  he  claims  acquired  the  title  as  a  holder  in  due  course." 

It  is  evident  from  these  provisions  that  the  Legislature  did  not 
intend  to  wipe  out  the  defenses  to  a  promissory  note  where  the  same 
had  been  procured  from  the  maker  by  fraud,  or  where  the  indorse- 
.  ment  has  been  g^ven  for  a  specific  purpose,  and  a  fraudulent  diver- 
sion of  the  paper  has  been  had.  If  the  holder  took  the  same  with 
notice  of  such  facts  or  circumstances  as  charged  him  with  notice,  or 
if  he  parted  with  no  value,  it  constitutes  a  good  defense  to  such  note. 
As  the  definition  of  value  for  a  promissory  note  has  not  added  any- 
thing to  the  law  upon  that  subject  beyond  such  as  was  previously 
recognized,  we  ought  not  to  conclude  that  the  Legislature  intended 
to  change  the  rule  with  respect  thereto,  nor  to  permit  frauds  to  be 
perpetrated  thereunder.  When  the  Legislature  defines  a  defective 
title,  it  states  in  express  terms  that  a  fraudulent  diversion  is  such. 
All  of  these  sections  can  be  harmonized,  in  their  entirety,  without  any 
subtle  refinement  of  reasoning,  by  construing  section  51  to  mean 
(;hat,  to  constitute  an  antecedent  or  pre-existing  debt  a  valuable  con- 
sideration in  support  of  a  promissory  note  that  has  been  fraudulently 
diverted,  as  valid  in  the  hands  of  a  bona  fide  holder,  the  latter  must 
have  canceled,  and,  in  legal  effect,  paid  and  discharged,  the  ante- 
cedent or  pre-existing  debt.  By  still  holding  the  debt,  he  in  fact 
parts  with  no  value.  It  was  not  intended  thereby  that  where  a  debt 
continued  to  remain  in  existence,  and  enforceable  as  such,  and  the 
note  is  taken  as  collateral  security  for  its  payment,  such  debt,  undis- 
charged, constitutes  a  valuable  consideration,  or  the  holder  of  the 
note  one  in  due  course,  as  against  the  accommodation  maker  or  in- 
dorser  who  has  been  defrauded  by  the  negotiation  of  the  instrument. 
We  are  not  to  impute  to  the  Legislature  an  intent  to  change  a  rule 
of  law  which  has  existed  in  uniform  course  of  enforcement  for  over 
three-quarters  of  a  century,  without  a  clear  and  unequivocal  ex- 
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pression  so  to  do.  The  rules  of  law  which  have  been  laid  down  in 
England,  covering  such  question,  or  the  reasons  assigned  for  a  dif- 
ferent rule  in  other  jurisdictions  in  this  country,  do  not  furnish  con- 
trolling reasons  for  changing  the  law  of  this  state  so  as  to  bring  it 
into  harmony  with  such  views,  in  face  of  the  face  that  in  the  com-, 
mercial  center  of  this  country  these  rules  have  been  applied  for  this 
lengfth  of  time  without  damage  to  business  interests  or  harm  to  com- 
mercial usages,  and  during  its  operation  a  period  of  commercial , 
activity  and  prosperity  has  existed,  heretofore  unknown  in  the  world's 
history.  We  may  take  judicial  notice  that  the  commission  appointed 
to  revise  and  codify  the  statutes  was  created,  in  the  main,  to  codify 
existing  laws,  and  not  make  new  rules;  and  certainly  it  was  never 
intended  that  settled  usages  in  respect  of  commercial  paper,  founded 
upon  decisions  covering  a  period  of  80  years,  and  uniiorm  in  ap- 
plication, should  be  overthrown  in  the  construction  of  ambiguous 
and  obscure  expressions  used  by  such  body.  The  harmony  of  these 
provisions  of  the  statute  is  in  no  measure  disturbed  by  a  construc- 
tion which  causes  them  to  read  that  an  antecedent  and  pre-existing 
debt  must  be  paid  and  discharged,  in  order  to  constitute  the  holder 
of  commercial  paper,  which  has  been  fraudulently  diverted,  a  bona 
fide  holder,  and,  as  such,  capable  of  enforcing  the  same  as  against 
the  accommodation  maker  or  indorser.  Merely  taking  such  paper 
as  collateral  security  for  the  payment  of  a  pre-existing  or  antecedent  1 
debt  does  not  constitute  such  debt  value,  within  the  meaning  of  this  j 
statute.  This  matter  does  not  seem  to  have  been  the  subject  of  dis- 
cussion, beyond  that  had  at  Special  Term  in  the  case  of  Brewster 
V.  Shrader,  26  Misc.  Rep.  480,  57  N.  Y.  Supp.  606,  where  a  different 
rule  was  laid  down.  The  authority  cited  therefor  in  the  opinion  is 
contained  in  the  reviser's  note  by  the  author  of  the  law,  in  which 
it  is  stated  that  section  51  was  designed  to  change  the  rule  in  Cod- 
dington  v.  Bay,  supra,  and  the  opinion  of  James  W.  Eaton,  Esq., 
instructor  upon  the  law  of  bills  and  notes  in  the  Albany  Law  School, 
wherein  he  says,  in  his  published  edition  of  the  negotiable  instru- 
ments law,  in  referring  to  section  51,  "It  is  to  be  inferred  that  the 
above  statute  extends  the  New  York  rule  to  include  instruments 
given  merely  as  collateral  security."  We  are  not  disposed  to  adopt 
this  construction  of  the  law.  Settled  principles  ought  not  to  be  over- 
turned by  imputing  a  legislative  intent  where  the  language  upon 
which  it  is  based  is  equivocal  in  expression,  and  when  the  Unguage 
used  which  it  is  claimed  changes  the  rule  may  be  naturally  harmon- 
ized with  the  decisions  of  the  courts,  which  have  settled  the  law 
plainly  and  conclusively,  and  with  respect  to  which  commercial  deal- 
ings have  been  governed  in  this  state  for  over  80  years.  But  even 
though  we  should  be  wrong  in  our  construction  of  this  statute,  nev- 
ertheless it  does  not  change  the  rule  of  law  to  be  applied  in  the  par- 
ticular case.  As  we  have  seen,  by  section  98,  above  quoted,  the  bur- 
den is  placed  upon  the  holder  of  every  promissory  note,  fraudulently 
diverted,  to  show  that  he  acquired  title  thereto  as  a  holder  in  due 
course.  Nothing  which  appears  in  these  papers  tends  to  contro- 
vert the  fact  that  the  note  in  question  was  fraudulently  diverted.  The 
proof  upon  such  subject,  submitted  in  the  moving  papers,  is  clear  and 
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unequivocal.  The  answer  sets  it  up  as  a  defense.  Before  the  plain- 
tiff, therefore,  could  recover,  he  must  show  that  he  acquired  the 
paper  in  due  course,  and  without  knowledge  of  any  infirmity  attend- 
ing upon  it.  Under  the  pleadings  an  issue  of  fact  upon  this  ques- 
tion may  be  presented,  and  these  appellants  are  not  to  be  made  to 
suffer  through  the  fraud  that  has  been  perpetrated  upon  them,  if  the 
plaintiff  had  notice  of  such  fact,  and  the  appellants  ought  to  have 
an  opportunity  to  be  heard  upon  this  subject.  The  doctrine  of  estop- 
pel, based  upon  the  certificate  that  the  note  was  a  genuine  business 
note,  given  for  value  received,  and  that  there  was  no  defense  to  the 
same,  either  in  law  or  in  equity,  does  not  estop  the  appellants  from 
interposing  the  defense  of  fraudulent  diversion.  The  certificate  was 
in  harmony  with  the  facts.  It  was  genuine  business  paper,  executed 
for  a  particular  purpose,  and,  in  the  hands  of  a  holder  in  due  course, 
may  be  enforced.  In  order  to  constitute  An  estoppel  in  pais,  it  must 
appear  that  the  act  which  concludes  the  party  was  expressly  designed 
to  influence  the  conduct  of  another,  and  did  so  influence  him,  and 
when  a  denial  of  the  act  will  operate  to  the  injury  of  the  holder. 
Payne  v.  Burnham,  62  N.  Y.  69.  Such  is  the  doctrine  of  the  cases 
cited  by  the  respondent.  They  are  without  application  in  the  present 
case,  for  the  reason  that  the  certificate  can  add  nothing  to  the  rights 
of  the  present  holder  of  the  note.  If  the  note  had  been  delivered  to 
him  without  consideration,  he  could  not  have  enforced  it  against 
these  accommodation  indorsers,  as  he  would  not  have  been  misled  or 
injured  by  the  certificate  which  was  given.  To  the  extent  that  he 
parted  with  value,  he  is  entitled  to  enforce  the  note,  with  or  without 
the  certificate.  In  holding  it  as  collateral  security  for  the  pay- 
ment of  his  pre-existing  debt,  the  certificate  in  no  wise  prejudices 
liim,  as  he  has  suffered  nothing  thereby,  and  parted  with  no  ^ue  on 
account  thereof. 

If  these  views  be  correct,  it  follows  that  the  order  should  be  re- 
versed, and  the  judgment  set  aside,  upon  payment  of  costs  and 
bursements  of  the  action,  and  $10  costs  of  the  motion,  to  the  respond- 
ent, and  defendants  allowed  to  answer.  As  the  defendant  appellants, 
however,  admit  liability  to  the  extent  of  $150  interest  and  costs,  the 
plaintiff  in  the  action  may,  if  he  so  elects,  stipulate  to  reduce  the 
judgment  to  such  amount,  in  which  event  the  judgment,  to  that  ex- 
tent, should  be  permitted  to  stand,  and  be  enforced.  Ten  dollars 
costs  and  disbursements  of  this  appeal  to  the  appellants.   Alt  concur. 


ZAPARANO  T.  BAIRD. 

(Snprone  Oonrt,  Appellate  Division,  First  Department   February  20,  1903.) 

1.  AonoK— Dismissal.— Unreasonable  Dblat. 

Under  Code  Civ.  Proc.  fi  822,  and  Oeneral  Rules  of  Practice,  No.  86. 
anthorizlng  dlsinlssal  of  a  complaint  where  pblntlff  nnreaBonably  neglects 
to  proceed  In  the  action,  an  action  should  be  dismissed;  more  than  fire 
years  havli^  elapsed  since  issue  was  joined  and  the  case  noticed  for  trial. 

T 1.  See  Dismissal  and  Konsolt,  vol.  17,  Cent  Dig.  9  141. 
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during  which  there  has  been  no  note  of  lesce  filed,  itnd  no  steps  taken 
to  brlsg  the  Israe  to  a  hearing,  and  there  being  no  explanation  of  the  de- 
lay. 

Appeal  from  special  term,  New  York  county. 

Action  by  Giuseppe  Zafarano  against  William  P.  Baird.  From  an 
order  denying  a  motion  for  dismissal  of  the  action  on  the  ground  that 
plaintiff  had  unreasonably  neglected  to  prosecute  it,  defendant  appeals. 

Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN, 
O'BRIEN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

J.  Woolsey  Shepard,  for  appellant. 
Abraham  Nelson,  for  respondent. 

LAUGHLIN,  J.  The  action  was  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendant.  The  summons  was  served 
on  the  27th  day  of  July,  1897,  and  issue  was  joined  on  the  8th  day 
of  October  of  the  same  year.  On  the  29th  dav  of  October,  1897,  the 
plaintiff  noticed  the  action  for  trial  for  the  following  December  term, 
and  the  defendant  also  noticed  it  for  trial  at  that  term.  The  plaintiff 
failed  to  file  a  note  of  issue  for  the  term  for  which  he  noticed  the  case 
for  trial,  or  for  any  subsequent  term,  and  it  has  never  been  placed  upon 
the  calendar.  More  than  five  years  have  elapsed  since  issue  was 
joined  and  the  case  noticed  for  trial,  and  during  this  time  the  plaintiff 
has  taken  no  steps  to  bring  the  issue  to  a  hearing.  Later  similar 
issues  have  been  tried.  The  defendant,  upon  affidavits  showing  these 
facts,  moved  for  an  order  dismissing  the  complaint.  The  pldntiff 
presented  no  affidavit  explaining  his  neglect  to  prosecute.  The  court 
denied  the  motion  upon  condition  that  plaintiff  file  a  note  of  issue,  and 
serve  a  notice  of  trial  for  the  February  term,  1903 ;  and,  on  his  failure 
to  do  so,  it  was  ordered  that  the  motion  be  granted,  with  $10  costs. 
Section  822  of  the  Code  of  Civil  Procedure  and  rule  36  of  the  General 
Rules  of  Practice  authorized  the  dismissal  of  a  complaint  where  the 
plaintiff  unreasonably  neglected  to  proceed  in  the  action.  The  defend- 
ant fairly  established  a  prima  facie  case  of  neglect  on  the  part  of  the 
plaintiff  to  proceed  with  the  action,  within  this  Code  provision  and 
,  rule,  and  the  plaintiff  was  called  upon  to  explain  his  apparent  negli- 
gence and  unreasonable  neglect,  or  submit  to  a  dismissal.  Rule  36, 
General  Rules  of  Practice ;  Seymour  v.  Lake  Shore  &  M.  S.  R.  Co., 
12  App.  Div.  300,  42  N.  Y.  Supp.  92;  James  v.  Shea,  28  Hun,  74. 
The  appellant's  motion,  therefore,  should  have  been  granted. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  judgment  dismissing  the  complaint, 
with  costs,  should  be  granted,  with  $10  costs.  All  concur. 
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SNOW.  CHURCH  ft  CO.  T.  8N0W-UK1UUUU  BTTRBTY  00. 
(Sapreme  Court,  Appellate  Division.  First  Department   Febmaiy  20,  1908k) 

1.  EZAHIHATION  OF  BoOKS  AND  PaPBRS— NeCESSTTT. 

Older  permlttlnff  examination  of  boolkM  and  papers  to  enable  plaintiff 
to  frame  Its  complaint  should  be  refused  when  plaintiff  has  the  necessarx 
Information  without  the  rumination. 

3.  SaHK— PltACnOABILITT. 

The  order  should  be  refused  where  the  petition  falls  to  show,  eltha 
expressly  or  by  Implication,  that  the  books  and  papers  are  within  the 

state. 

3.  Bamb— Refusal  for  Want  or  Jurisdiction. 

The  order  should  be  refused  where  the  petition  falls  to  sbow,  either 
expressly  or  by  impUcatlcm,  that  the  court  has  or  would  have  jurisdiction 
of  the  action  Itself. 

4.  COMTBACT— WhEBE  MaDB—PBESDIIPTIOH— JURISDICTION. 

A  contract  made  by  one  fordgn  corporation  with  another  must  be  pre- 
sumed to  have  been  made  In  the  state  of  the  domldle  of  one  or  the  other, 
and  not  In  New  Tork,  so  as  to  confer  Jurisdiction  on  the  courts  of  thst 
state  of  an  action  for  breach  tliereof  under  the  Oode  of  Civil  Procedare, 
1  1780. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Snow,  Church  &  Co.  against  the  Snow-Church  Surety 
Company.  From  an  order  permitting  examination  of  books,  papers, 
etc.,  to  enable  plaintiff  to  frame  its  complaint,  defendant  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN, 
O'BRIEN;  INGRAHAM,  and  LAUGHUN,  JJ. 

T.  C.  Campbell,  for  appellant. 
Louis  H.  Hall,  for  respondent. 

McLaughlin,  J.  I  think  this  order  should  be  reversed: 
First,  because  the  petition  upon  which  it  is  based  clearly  shows 
that  the  plaintiff  has  all  the  information  necessary  to  enable  it  to 
frame  a  complaint.  It,  of  course,  knows  what  amount  of  money 
it  has  paid  to  the  defendant,  and  it  alleges  that  no  part  of  this  sum 
has  been  invested  in  accordance  with  the  terms  of  the  contract  re- 
ferred to,  but  that  the  same  has  been  appropriated  by  defendant  to 
its  own  use. 

Second,  because  the  petition  fails  to  show,  nor  are  any  facts  stated 
in  it  from  which  that  fact  can  be  inferred,  that  the  books  and  papers 
sought  to  be  examined  are  within  the  state  of  New  York ;  and  unless 
they  are,  it  is  manifest  that  an  order  directing  their  production  wouW 
be  unavailing.  The  defendant  is  a  foreign  corporation,  and,  in  the 
absence  of  proof  to  the  effect  that  the  books  and  papers  are  within 
the  state  of  New  York,  the  presumption  is  that  they  are  at  their  home 
office  in  the  state  under  whose  laws  the  corporation  was  organized. 

Third,  because,  upon  the  facts  presented,  the  courts  of  the  state 
of  New  York  have  no  jurisdiction  over  the  subject-matter  of  the 
action.  The  plaintiff  is  a  foreign  corporation  organized  under  the 
laws  of  the  state  of  Pennsylvania,  and  the  defendant,  as  already  said, 
is  a  foreign  corporation  organized  under  the  laws  of  the  state  of  New 
Jersey.   The  courts  of  New  York  have  no  jurisdiction  of  the  subject- 
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matter  of  a  litigation  between  foreig[n  corporations,  except  in  the 
cases  provided  in  section  1780  of  the  Code  of  Civil  Procedure,  and 
these  are:  (i)  Where  the  action  is  brought  to  recover  damages  for 
the  breach  of  a  contract  made  within  the  state  of  New  York,  or  re- 
lating to  property  situate  within  the  state  at  the  time  of  the  making 
thereof.  Here  there  is  nothing  to  show  that  the  contract  referred 
to  in  the  petition  was  made  in  the  state  of  New  York,  and,  in  the  ab- 
sence of  some  proof  bearing  upon  that  subject,  the  presumption  is 
that  it  was  made  either  in  the  state  of  Pennsylvania  or  New  Jersey; 
and  it  affirmatively  appears  that  the  money  which  is  the  subject-mat- 
ter of  the  dispute  was  not  paid  by  the  plaintiff  to  the  defendant  until 
after  the  contract  was  made.  Or  (2)  where  action  is  brought  to  re- 
cover real  property  situate  within  the  state  of  New  York,  or  a 
chattel  which  is  replevied  within  the  state.  Manifestly,  the  subject- 
matter  of  this  litigation  did  not  come  within  this  provision.  And 
(3)  where  the  cause  of  action  arose  within  the  state.  It  does  not  ap- 
pear from  the  petition  that  this  cause  of  action  arose  in  the  state 
of  New  York,  or  that  any  of  the  money  alleged  to  have  been  paid 
by  plaintiff  to  the  defendant  was  ever  in  the  state  of  New  York.  The 
plaintiff  having  failed  to  show  that  the  court  had  jurisdiction,  or  to 
state  facts  from  which  jurisdiction  could  be  inferred,  the  motion 
should  have  been  denied,  under  the  section  of  the  Code  referred  to. 
Anglo-American  Provision  Co.  v.  Davis,  50  App.  Div.  274,  63  N.  Y. 
Supp.  987. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $io 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 

All  concur,  except  INGRAHAM,  J.,  who  concurs  on  first  and  sec- 
ond grounds  stated  in  opinion. 


81TSB  T.  MIBXROFOLITAN  ST.  BT.  GO.  et  al. 
Supreme  Court,  Appellate  DlTMon,  First  Department.   Febnmry  20.  1908.) 

L  OARRtBRS— PaSSSROBR— NSGLIGBNCS— StBXET  CaR— QOBSTtON  TOft  JURT. 

Evidence  In  an  action  by  a  passenger  on  a  street  car  for  Injury  caused 
by  a  collision  of  the  car  with  a  track  examined,  and  held  to  preaent  a 
qneatkHi  for  the  jury  as  to  want  of  care  on  the  iwrt  of  the  street  car 
company. 

t.  Sami— Ikbtbdotioni — Ahticipatioh  or  Daitobr. 

While  plaintiff  was  a  passenger  on  defoidanfa  street  car.  as  It  was 
turning  a  comer,  the  rear  of  the  car  collided  with  a  truck,  and  a  tmnk 
fell  therefrom  against  a  window  of  tbe  car,  Injuring  plaintiff.  There  was 
no  evidence  of  negligence  on  the  part  of  the  motorman.  The  court  In- 
Btmcted  that  If  the  motorman.  knowing  that  tbe  truck  was  approaching, 
and  about  to  turn  Into  the  avenue,  did  not  use  that  ordinary  care  that 
a  man  of  his  position  should  have  exercised,  then  tbe  plalntltT  has  estab- 
lished, by  what  would  be  known  to  the  law  as  a  "fair  preptniderance  of 
the  evldoice,"  negllgoiee  on  the  part  of  the  defendant  company.  Bdd 
error.  In  assuming  that  the  mere  turning  of  the  track  into  the  avenue 
called  on  tbe  motorman  to  anticipate  that  there  might  be  a  collision 
thoni^  there  was  room  tat  than  to  pam  safely. 

9-  Sahk— Prspohdrrahcb  op  Evidbncr. 

The  Instmctlon  was  also  erroneous  in  declaring,  as  a  matter  of  law, 
what  would  constltate  a  preponderance  of  evidence  to  establish  defend- 
ant's negligence, 

80N.T.a— 83 
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4.  Sahe—Neomobhce— Cause  of  Accident. 

Tbe  instractlon  also  enei  In  stating  to  the  Jury,  In  efEect  that  fhe 
omission  to  ezendse  ordinary  care  on  the  part  of  liie  motonnan  woold 
rendo"  tbe  defendant  ne^i^nl;  and,  by  reason  thereto,  liable  to  plaintiff, 
eren  though  such  lack  of  care  did  not  contribute  to  the  accident 
O'Brien  and  Laugfalln,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  county. 

Action  by  Leontine  Suse  against  the  Metropolitan  Street  Railway 
Company  and  another.  From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  the  defendant  railway  company 
appeals.  Reversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHUN,  JJ. 

Charles  F.  Brown,  for  appellant. 
W.  C.  Cammann,  for  respondent. 

McLaughlin,  J.  The  plaintiff,  a  passenger  on  one  of  the  de- 
fendant's south-bound  cars,  was  injured  by  the  car  colliding  with  a 
truck  owned  by  the  defendant  Biglin.  The  collision  occurred  at  or 
near  the  intersection  of  Madison  avenue  and  Forty-Second  street. 
The  car  was  about  37  feet  in  length,  and  was  equipped  with  two  fend- 
ers— one  in  front  and  one  in  the  rear;  the  front  one  at  the  time 
being  down,  and  the  f-ear  one  raised  and  fastened  to  the  car.  The  car 
passed  from  Madison  avenue  into  Forty-Second  street  on  a  curve 
which  commenced  over  30  feet  north  of  the  westerly  curb  line  of 
Forty-Second  street,  and  at  this  point  the  distance  between  the  west- 
erly rail  and  the  westerly  curb  line  of  Madison  avenue  was  a  little 
over  13  feet.  The  rear  of  the  car,  as  it  passed  arotmd  the  curve, 
overhung  the  westerly  track  considerably  more  than  did  the  front 
of  it;  but  at  no  point  was  the  space  between  the  westerly  rail  and 
the  westerly  curb  line  of  Madison  avenue  less  than  11  feet  4  inches, 
which  is  near  the  commencement  of  the  curve.  From  this  point  on, 
while  the  overhang  of  the  rear  fender  increased,  the  track  turns  south- 
erly, and  by  reason  of  that  fact  the  distance  of  such  overhang  from 
the  curb  line  also  increased.  At  a  point  slightly  north  of  the  cross- 
walk of  Madison  avenue,  the  overhang  of  the  rear  fender  reached  its 
maximum,  which  was  48  inches,  and  it  continued  in  that  condition 
for  a  distance  of  something  near  20  feet.  At  this  point  there  was  a 
space  of  14  feet  between  the  fender  and  the  westerly  curb  line  of 
Madison  avenue.  The  truck  with  which  the  car  collided  had  a  width 
of  8  feet;  that  is,  from  hub  to  hub.  It  was  equipped  with  a  rack, 
upon  which,  at  the  time  the  collision  occurred,  were  placed  several 
trunks.  When  the  car  reached  a  point  a  few  feet  north  of  Forty- 
Second  street,  it  was  brought  to  a  standstill  for  the  purpose  of  letting 
passengers  get  on,  after  which  a  signal  was  given  for  the  car  to  pro- 
■ceed ;  and  at  this  time  the  truck,  which  was  then  about  the  center 
of  Forty-Second  street,  had  commenced  to  tiu'n  into  Madison  ave- 
nue for  the  purpose  of  taking  the  trunks  to  the  Manhattan  Hotel. 
The  car  proceeded  slowly  around  the  curve.  The  front  of  it  passed 
the  truck  in  safety,  but  the  re^  of  it,  or  the  fender,  struck  the  truck. 
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and  displaced  one  of  the  trunks,  which,  in  bllingj  struck  a  window 
in  the  car,  and  some  of  the  pieces  of  glass  struck  the  plaintiff  in  the 
face,  and  inflicted  the  injuries  of  which  she  complains.  She  had  a 
verdict  of  $i,8oo  against  both  the  railway  company  and  the  owner 
of  the  truck,  from  which  the  railway  company  alone  has  appealed. 

The  appellant  asks  for  a  reversal  of  the  judgment  principally  upon 
the  ground  that  the  evidence  was  insufficient  to  justify  a  finding  to 
the  effect  that  the  colHsion  was  due  to  its  negligence.  It,  having 
undertaken,  for  a  consideration,  to  convey  the  plaintiff  to  the  point 
of  her  destination,  was  obligated  to  use  the  highest  degree  of  care, 
so  far  as  she  was  concerned,  to  the  end  that  she  might  reach  there 
in  safety;  and  whether  or  not  it  performed  this  obligation  was,  we 
think,  under  the  facts  presented,  a  question  for  the  jury.  It  is  true 
that,  when  the  signal  was  given  to  the  motorman  to  proceed  with 
the  car,  he,  being  upon  the  front  of  it,  and  observing  that  there  was 
room  for  the  car  to  pass  the  truck  in  safety,  had  a  right  to  assume 
that  the  driver  of  the  truck,  in  proceeding  northerly  on  Madison 
avenue,  would  keep  away  from  the  car,  and  thus  prevent  a  collisicm. 
There  was  room  for  him  to  do  so.  The  truck,  as  already  indicated, 
was  only  8  feet  in  width,  and  there  was  a  clear  space  between  the 
car  and  the  westerly  line  of  Madison  avenue  of  somethinpf  like  14 
feet.  There  was  nothing  in  the  street  to  prevent  the  driver  from 
seeing  the  car,  or  to  prevent  his  driving  the  truck  as  near  the  curb 
line  of  Madison  avenue  as  he  desired.  Under  such  circumstances, 
we  do  not  think  it  could  be  said  that  the  motorman  was  negligent, 
after  the  front  of  the  car  had  passed  the  truck  in  safety,  because 
he  did  not  observe  how  near  the  rear  of  the  car,  by  reason  of  the 
overhang,  was  being  brought  to  the  truck.  The  motorman  was  sta- 
tioned on  the  front  of  the  car.  He  was  obliged  to  observe  what 
was  taking  place  in  front  of  him,  and  control  the  car  accordingly, 
to  the  end  that  it  might  not  injure  persons  in  the  streets,  or  collide 
with  vehicles  passing  thereon.  The  rear  of  the  car  overhung  the 
westerly  track  in  rounding  the  curve  much  more  than  the  front  of 
it  did,  and,  by  reason  of  that  fact,  was  brought  much  closer  than 
the  front  end  to  vehicles  upon  the  west  side  of  Madison  avenue. 
The  appellant  was  just  as  much  obligated  to  prevent  a  collision  with 
the  rear  end  of  the  car  as  it  was  with  the  front  end,  and,  if  it  be  true 
that  the  motorman's  duties  were  such  that  he  was  required  at  all 
times  to  look  in  front  of  the  car,  then  the  appellant  should  have  re- 
quired the  conductor,  or  some  one  on  the  rear,  to  observe  that,  and, 
if  a  collision  were  about  to  occur,  signal  to  the  motorman  to  stop; 
and  whether  the  appellant  performed  this  duty,  so  far  as  the  plaintiff 
was  concerned,  we  think  was  a  question  for  the  jury  to  pass  upon. 

We  are,  however,  of  the  opinion  that  the  judgment  must  be  re- 
versed for  an  error  in  the  charge.  The  court  charg^l  the  jury  that : 

"If  you  find  that  the  motorman,  knowing  that  this  tmck  was  approaching 
his  car,  and  about  to  turn  Into  MadlBon  avenne,  going  north  on  the  west  side 
of  the  avenae,  did  not  age  that  (Ordinary  care  and  prudence  that  a  man  of  his 
position  and  standing  in  life  should  have  exercised,  then  I  think  the  plaintiff 
has  established,  by  what  wotdd  be  known  In  the  law  as  a  'fair  preponderance 
of  eyldence,'  the  negligence  on  the  part  of  the  defendant  company,  through 
its  motorman,  in  handling  the  car." 
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The  charge,  as  made,  assumed  that  the  mere  turning  of  the  truck 
into  Madison  avenue  called  upon  the  motorman  to  anticipate,  not- 
withstanding the  space  between  the  car  and  the  westerly  curb  line 
of  Madison  avenue,  that  there  might  possibly  be  a  collision  between 
the  truck  and  the  car,  and  there  is  nothing  in  the  evidence  which 
would  have  justified  the  jury  in  finding  that  the  motorman  might 
anticipate  that  fact.  The  location  of  the  truck,  the  speed  of  the  car^ 
and  the  distance  between  it  and  the  curb  line,  in  no  way  would 
suggest  to  a  person  of  ordinary  skiU  and  prudence  that  the  truck, 
in  proceeding  northerly  ori  Madison  avenue,  might  be  brought  so 
close  to  the  rear  of  the  car  that  a  collision*  would  occur.  The  rule 
is  well  settled  that  there  is  no  obligation  on  the  motorman  of  a  car 
propelled  as  this  one  was  to  take  measures  to  avoid  a  coUision  until 
the  peril  becomes  apparent.  Sticrle  v.  Union  Railway  Co.,  156  N. 
Y.  70,  50  N.  E.  419;  Stabenau  v.  Atlantic  Ave.  R.  R.  Co.,  155  N.  Y. 
511,  50  N.  E.  277,  63  Am.  St.  Rep.  698.  The  jury  had  previously, 
during  the  course  of  the  charge,  been  instructed  that  the  plaintiff 
was  bound  to  establish  the  appellant's  negligence  by  a  fair  prepon- 
derance of  evidence;  and  yet,  in  the  instruction  here  given,  the  court, 
as  a  matter  of  law,  declares  what  would  constitute  such  preponder- 
ance. Not  only  this,  but  the  instruction  was  erroneous  in  that  the 
statement  was  made  to  the  jury,  at  least  in  effect,  that  the  omission 
to  exercise  ordinary  care  and  prudence  on  the  part  of  the  motorman 
would  render  the  appellant  negligent,  and  by  reason  thereof  liable, 
even  though  such  lack  of  ordinary  care  and  prudence  did  not  in  any 
way  contt^ute  to  the  accident  itself.  There  is  nothing  to  show  that 
the  motorman  was  negligent  in  this  respect,  but,  even  if  that  fact  be 
assumed,  it  is  of  no  importance,  unless  his  negligence  was  the  proxi- 
mate cause  of,  or  in  some  way  contributed  to,  the  accident  (Laidlaw 
V.  Sage,  158  N.  Y.  73,  52  N.  E.  679,  44  L.  R.  A.  216);  and  under 
the  instruction  the  jury  could  find  the  appellant  liable  for  some  neg- 
lect on  the  part  of  the  motorman,  even  though  his  act.  had  nothing 
whatever  to  do  with  the  collision. 

It  follows,  therefore,  that  the  judgment  and  order  appealed  from 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event. 

VAN  BRUNl',  P.  J.,  and  INGRAHAM,  J.,  concur  in  result 

O'BRIEN,  J.  I  dissent.  The  plaintiff  was  bound  to  prove  by  a 
fair  preponderance  the  negligence  of  the  defendant.  By  the  lan- 
guage used  in  that  part  of  the  charge,  for  using  which  it  is  proposed 
to  reverse  this  judgment,  the  court,  in  effect,  merely  defined  what 
was  meant  by  a  "fair  preponderance";  saying  that  plaintiff  must 
prove  that  the  motorman  "did  not  use  ordinary  care  and  prudence." 
This,  1  take  it,  was  a  correct  definition,  and,  though  it  might  have 
been  better  expressed,  it  is  no  ground  for  reversal;  and  I  therefore 
dissent — thinking,  as  I  do,  that  the  judgment  should  be  affirmed. 

LAUGHLIN,  J.  I  dissent  from  the  reversal  of  the  judgment  in 
this  case.  The  relation  of  common  carrier  existed  between  the  plain- 
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tiff  and  the  defendant,  which  bound  it  to  a  high  degree  of  care  in 
transporting  her  safely.  She  was  injured  by  a  collision  between  the 
rear  end  of  the  car  and  the  baggage  truck  while  the  car  was  passing 
around  the  curve,  where  the  rear  end  swung  several  feet  over  the 
rail.  The  doctrine  of  res  ipsa  loquitur  is  applicable,  and  the  colli- 
sion and  attendant  circtunstances  raised  a  presumption  of  negligence 
against  the  defendant  in  favor  of  the  passenger.  Lx>udoun  v.  EightR 
Ave.  R.  R.  Co.,  162  N.  Y.  380,  386,  56  N.  E.  988.  Both  the  con- 
ductor and  motorman  were  chargeable  with  knowledge  of  the  extent 
to  which  the  ends  of  the  car  would  overhang  the  track  in  passing 
around  this  curve,  and  with  like  knowledge  that  as  the  car  was  en- 
tering upon,  but  before  it  was  fully  upon,  the  curve,  the  rear  end, 
in  passing  around  the  curve,  would  swing  out  at  a  given  point  fur- 
ther than  the  forward  end,  in  passing  the  same  point,  and  that  it 
did  not  follow  that,  because  the  front  would  pass  a  vehicle  or  other 
obstruction  without  a  collision,  the  rear  end  would,  also.  The  evi- 
dence justified  a  finding  that  the  truck  did  not  approach  any  nearer 
the  track  than  it  was  at  the  time  the  front  end  of  the  car  passed  it. 
It  was  therefore  a  question  of  fact  for  the  jury  to  determine  whether 
the  motorman  was  guilty  of  negligence  in  not  foreseeing  that,  on 
account  of  the  greater  overhang  of  the  rear  end  of  the  car,  a  colli- 
sion would  occur.  If  the  motorman  was  negligent  in  this  regard, 
there  could  be  no  question  but  that  the  negligence  was  a  proximate 
cause  of  the  accident,  and  there  was  no  error  in  the  charge  consid- 
ered erroneous  in  the  prevailing  opinion.  If  the  motorman  exer- 
cised that  degree  of  care,  caution,  and  vigilance  which  an  ordinarily 
prudent  person  would  have  exercised  under  like  circumstances,  which 
seems  to  be  the  extent  of  the  defendant's  duty  to  its  passengers,  so 
far  as  the  operation  of  cars  is  concerned  (Stierle  v.  Union  Railway  Co., 
156  N.  Y.  70,  50  N.  E.  419),  yet  a  finding  that  the  defendant  was 
negligent  would  still  be  justified.  The  jury  would  also  have  been 
justified  in  holding  the  defendant  negligent  for  the  failure  of  the  con- 
ductor, while  the  car  was  passing  around  the  curve,  to  be  upon  the 
rear  platform,  or  in  a  position  where  he  could  have  observed  the 
approach  or  position  of  other  vehicles,  and  have  determined  whether, 
on  account  of  the  overhanging  of  the  rear  end  of  his  car  in  swinging 
around  the  curve,  a  collision  was  likely  to  result,  in  which  event  he 
should  have  signaled  the  motorman  to  stop.  What  the  trial  justice 
said  in  the  charge  quoted  in  the  prevailing  opinion,  relating  to  the 
preponderance  of  evidence,  was  not  prejudicial.  The  charge  would 
have  been  entirely  accurate  by  eliminating  what  was  said  on  that  sub- 
ject. After  stating,  in  substance,  that,  if  the  motorman  did  not  use 
ordinary  care  and  prudence  to  avoid  the  collision,  the  court  said: 

•Then  I  think  the  plalntUT  has  estahllBhed,  by  what  would  be  known  In  the 
law  aa  a  fair  preponderance  of  evidence,'  the  negligence  on  the  port  of  the 
defendant  cmnpany,  thiongh  Its  motomuui,  in  handling  the  car." 

If  the  jury  found  that  the  motorman  was  guilty  of  negligence  which 
caused  the  collision,  it  necessarily  followed  that  the  defendant  was 
responsible  for  that  negligence;  but,  in  determining  whether  the 
motorman  was  negligent  or  not,  the  jury  should  have  been  instructed, 
and  doubtless  would,  had  a  request  been  made,  that  the  burden  of 
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establishing  that  proposition  by  a  fair  preponderance  of  the  e^^dence 
rested  upon  the  plaintiff.  The  charge  was  not  erroneous,  and,  if 
misleading  in  regard  to  what  constituted  a  preponderance  of  evi- 
dence, it  was  the  duty  of  the  counsel  for  the  appellant  to  bring  it 
to  the  attention  of  the  court  by  some  appropriate  suggestion  or  re- 
quest; and  consequently  the  exception  ^ords  no  ground  for  a  re- 
versal of  the  judgment. 


KRAUS  T.  AGNEW. 
(Sopreme  Ooart,  Appellate  DlTlalon,  First  Department   Fetirnary  20.  1908.) 

1.  Pleading— Answer— Nbw  Matteb. 

Where  the  complaint  alleged  an  a^eement  whereby  defendant  em- 
ployed plaintiff  to  perform  serrlces  for  him  In  procuring  U.  to  enter  Into 
an  agreement  with  defendant  for  formation  of  a  corporation,  and  promised 
to  pay  a  certain  sum  for  such  seirices,  a  defense  that  the  services  were 
rendered  to  V.,  and  at  his  Instance  and  request,  and  not  at  the  Instance 
and  request  of  defendant,  Is  sufflclent,  ttaongb  not  denying  the  allegation 
that  defendant  agreed  to  pay  plaintiff  tnch  snm. 
9.  6amb—Demdiirer— Motion  to  Strike. 

That  new  matter  alleged  as  a  separate  defense,  nnder  Code  CIt.  Proc 
{  500,  subd.  2,  could  be  proved  under  the  general  denial.  Is  not  ground  for 
demurrer,  but  for  motion  to  strike  out. 

Laughlln  and  O'Brien,  3J.,  dlseentlng. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Maurice  A.  Kraus  against  Lee  A.  Agnew.  From  an 
interlocutory  judgment  sustaining  a  demurrer  to  a  defense  in  the  an- 
swer, defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN, 
O'BRIEN,  INGRAHAM,  and  LAUGHUN,  JJ. 

Francis  D.  Haines,  for  appellant. 
James  C.  De  La  Mare,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges  that  in  and  about  the 
month  of  November,  1901,  the  plaintiff  and  the  defendant  entered  into 
an  agreonent  whereby  the  defendant  employed  the  plaintiff  to  perform 
certain  work,  labor,  and  services  for  mm  in  procuring  one  Charles 
H.  Unverzagt  to  become  interested  as  a  promoter  in  the  formation 
of  a  corporation,  and  for  such  work,  labor,  and  services  the  defendant 
promised  and  agreed  to  pay  the  plaintiff  the  sum  of  $5,000.  The  answer 
denies  each  and  every  allegation  of  the  complaint ;  and  for  a  further 
and  separate  defense  alleges,  upon  information  and  belief,  "that  all  the 
alleged  services  mentioned  and  referred  to  in  the  complaint  herein 
were  and  each  of  them'  was  rendered  to  one  Charles  H.  Unverzagt, 
and  at  his  special  instance  and  request,  and  not  at  the  instance  and  re- 
quest of  this  defendant,"  This  defense  was  demurred  to,  and  the  de- 
murrer sustained. 

The  complaint  alleges  but  one  agreement  upon  which  the  plaintiff's 
cause  of  action  is  based.  While  the  defendant  could  prove  the  facts 
stated  in  this  defense  under  the  general  denial,  the  demurrer  to  it 
should  not  for  that  reason  be  sustamed  if  the  facts  alleged  would  pre- 
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vent  a  recovery.  By  subdivision  2  oE  section  500  of  the  Code  of  Civil 
Procedure,  the  answer  may  contain  "a  statement  o£  any  new  matter 
constituting  a  defense  or  counterclaim,  in  ordinary  and  concise  lan- 
guage, without  repetition."  The  service  rendered  by  the  plaintiff, 
the  value  of  which  the  plaintiff  seeks  to  recover,  was  procuring 
Unverzagt  to  enter  into  an  agreement  with  the  defendant  for  the  pur- 
pose of  forming  a  corporation  to  carry  on  a  certain  specified  business. 
It  would  be  a  complete  defense  for  the  defendant  to  prove  that  these 
ser\ices  were  rendered  at  the  special  instance  and  request  of  Unverz- 
agt, and  not  at  the  special  instance  and  request  of  the.defendant.  This 
defense  is  criticised,  however,  upon  the  ground  that  it  does  not  deny 
the  allegation  of  the  complaint  that  the  defendant  promised  and  agreed 
to  pay  the  plaintiff  the  sum  of  $5,000.  But  the  complaint  alleges  but 
one  agreement,  and  that  thereby  the  defendant  employed  the  plaintiff 
to  perform  this  work,  labor,  and  services  for  him,  and  promised  and 
agreed  to  pay  him  therefor  the  sum  of  $5,000. 

In  Staten  Island  M.  R.  R.  Co.  v.  Hinchliffe,  170  N.  Y.  473,  481,  63 
N.  £.  545,  547),  the  court,  in  considering  a  separate  defense,  said: 
"This  defense,  in  effect,  avers  that  the  obligations  of  the  Rockwell 
Construction  Company,  for  which  the  plaintiff  seeks  to  render  the  de- 
fendant liable,  were  in  fact  paid  by  a  firm  known  as  Robert  Wetherell 
&  Co.,  and  that  if  they  were  paid  by  plaintiff  they  were  so  paid  with 
funds  of  that  hrm  and  as  its  agent.  This  is  the  substance  of  the  de- 
fense. *  *  *  The  demurrer  assumes  the  truth  of  the  facts  thus 
alleged.  If  they  are  true,  it  is  difficult  to  see  why  they  do  not  consti- 
tute a  valid  defense  to  the  cause  of  action  set  out  in  the  complaint.  It 
is  probably  a  defense  that  could  be  proved  under  the  general  denial,  but 
this  does  not  render  the  specific  allegations  demurrable.  There  are 
defenses  which  may  be  stricken  out  on  motion,  but  cannot  be  reached 
by  demurrer and  the  court  cites  with  approval  the  case  of  Benedict 
V.  Seymour,  6  How.  Prac.  298. 

While  this  defense  is  inartificially  pleaded,  the  new  matter  alleged, 
viz.,  that  the  services  were  performed  at  the  special  instance  and  re- 
quest of  Unverzagt,  taken  in  connection  with  the  allegation  that  such 
services  were  not  performed  at  the  special  instance  and  request  of  the 
defendant,  would  be  a  denial  of  the  agreement  as  alleged,  and  consti- 
tute a  defense,  and  it  should  not,  therefore,  be  held  insufficient  upon 
demurrer. 

It  is  unnecessary  to  determine  whether  or  not  this  defense  could  have 
been  stricken  out  on  motion.  No  such  motion  was  made,  the  plaintiff 
relying  upon  a  demurrer  which  concedes  the  facts  alleged,  and  such  a 
demurrer  could  only  be  sustained  where  the  defense,  taken  as  a  whole, 
is  insufficient  to  meet  the  allegations  of  the  complaint.  If  the  allega- 
tion of  this  defense  was  entirely  unnecessary,  and  thus  mere  surplus- 
age, the  proper  remedy  of  the  plaintiff  was  to  move  to  strike  out 
the  allegation,  not  because  the  court  upon  moti(»i  could  strike  out  the 
complete  defense,  but  because  the  separate  defense  was  but  a  restate- 
ment of  the  general  denial,  which  put  at  issue  all  the  allegations  of 
fact  in  the  complaint,  and  not  a  separate  defense,  within  subdivision 
2  of  section  500  of  the  Code.  Tl^t  question,  however,  cannot  be 
raised  by  demurrer.   Staten  Island  M.  R.  R.  Co.  v.  Hinchliffe,  supra. 
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I  think,  therefore,  the  judgment  appealed  from  should  be  reversed, 
and  the  demurrer  overruled,  with  costs  in  this  court  and  in  the  court 
below,  and  with  leave  to  the  plaintiff  to  withdraw  the  demurrer  on  pay- 
ment of  costs. 

VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  J.,  concur. 

The  complaint  alleges: 

"Flnt.  Tliat  In  or  about  the  month  of  NoTember.  1901,  plaintiff  and  tbe  de- 
fmdsnt  entered  Into  an  agreement  irbereby  the  defendant  employed  th« 
plaintiff  to  perform  certain  work,  labor,  and  services  for  blm  In  and  about 
procnring  one  Cbarles  H.  UnvenEafft  to  become  interested  as  a  ^omoter  in 
the  formation  of  a  corporation  for  the  sale  and  mannfactnre  of  certain  ma- 
chlnea.  known  as  the  'Agnew  Auto  Mailing  Machine'  and  the  'Aguew  Auto 
Addressing  Machine,*  for  which  said  defendant  had  taken  out  patents  In  the 
United  States,  and  to  procure  said  Unverzagt  to  enter  into  an  agreement  with 
said  defendant  for  the  purpose  of  forming  a  corporation  for  the  pnrpo'se 
aforesaid,  and  of  deTlsing  waye  and  means  In  connection  therewith  of  rais- 
ing the  necessary  capital  by  means  of  the  sale  of  stock  of  said  corporation  or 
otberwlse,  and  for  which  said  work,  labor,  and  services  defendant  promised 
and  agreed  to  pay  the  plaintiff  the  sum  of  five  thousand  dolkirs.  Second. 
Tiiat  the  plaintiff  accepted  said  performance  and  entered  upon  the  perform- 
ance of  said  agreement,  and  spent  a  large  amount  of  time  negotlatbig  with 
said  Unverzagt  for  the  purpose  aforesaid,  and  did  procure  said  Unverzagt  to 
enter  Into  an  agreement  with  the  defendant  for  the  purpose  aforesaid;  that 
defendant  did  enter  into  such  agreement  with  said  Unverzagt,  and  receWed 
from  him  the  sum  of  $1,000  In  part  performance  of  tbe  same.  Third.  That 
the  plaintiff  has  otherwise  duly  performed  all  the  conditions  of  said  contract 
on  his  part  Fourth.  That  the  defendant  has  failed  and  refuses  to  perform 
said  agreement  on  his  part,  and  pay  this  defendant  said  sum  of  five  thousand 
dollars,  and  is  now  Justly  Indebted  to  him  therefor.** 

Judgment  is  demanded  for  the  sum  of  $5,000,  together  with  interest 
and  costs. 

The  first  subdivision  of  the  answer  is  a  general  denial,  and  the  sec- 
ond is  as  follows: 

"For  a  further  and  separate  defense  tbls  defendant  alteges,  upon  Informa- 
tion and  belief,  that  all  the  Alleged  services  meutloued  and  referred  to  in  the 
complaint  herein  were,  and  each  of  them  was,  rendered  to  one  CSiarles  H. 
Unversagt,  and  at  his  special  instance  and  request,  and  not  at  the  iastance 
and  request  of  this  defendant" 

Both  complaint  and  answer  are  verified, 

LAUGHLIN,  J.  (dissenting).  The  facts  alleged  in  the  separate 
defense  could  have  been  proved  under  the  general  denial;  conse- 
quently this  part  of  the  pleading  is  redundant,  and  might  have  beea 
stricken  out  upon  motion  if  the  plaintiff  were  aggrieved  thereby. 
Uggla  V.  Brokaw  (Sup.)  79  N.  Y.  Supp.  244.  Upon  this  demurrer, 
however,  the  matter  cannot  be  deemed  redundant,  for  we  are  not.  at 
liberty  to  consider  the  general  denial  contained  in  the  fore  part  of  the 
pleading  for  the  purpose  of  determining  the  sufficiency  of  the  separate 
answer  to  which  the  demurrer  is  directed.  Douglass  v.  Phcenix  Ins. 
Co.,  138  N.  Y.  209,  33  N.  E.  938,  20  L.  R.  A.  118,  34  Am.  St.  Rep. 
4^.  So  far  as  this  part  of  the  answer  alleges  -  facts  inconsistent  with 
the  allegations  of  the  complaint,  it  is  not  a  "general  or  specific  denial" 
vf  those  allegations,  within  the  meaning  of  section  500  of  the  Code 
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of  Civil  Procedure.  Smith  v.  Coe.  170  N.  Y.  162^  63  N.  E.  57-  As 
new  matter  these  allegations  would  not  constitute  a  defense,  provided 
the  allegations  of  the  complaint  stand  admitted,  as  they  must  be  for 
the  pinpose  of  this  demurrer,  unless  they  are  denied  by  the  second 
paragraph  or  subdivision  of  the  answer  quoted  in  the  statement  of 
fects.  If  the  plaintif!  was  employed  by  the  defendant  to  render  the 
services  specified  in  the  complaint,  and  the  defendant  agreed  to  \ya.y 
$5,000  therefor,  as  alleged,  it  is  manifest  that  the  mere  fact  that  the 
services  were  rendered  to  Unverzagt  at  his  special  instance  and  request 
would  not  relieve  the  defendant  from  liability  therefor.  It  does  not 
appear  that  the  ag^'eement  was  not  in  writing,  nor  is  the  statute  of 
frauds  interposed  as  a  defense.  It  was  perfectly  competent  for  the 
defendant  to  employ  the  plaintiff  and  agree  to  pay  for  these  services, 
even  though  they  were  rendered  to  Unverzagt  at  his  special  instance 
and  request.  It  will  be  observed  that  this  part  of  the  answer^  after 
alleging  that  the  services  were  rendered  to  Unverzagt  at  his  special 
instance  and  request,  contains  the  further  allegation,  and  not  at  the 
instance  and  request  of  this  defendant."  The  important  question  pre- 
sented on  this  appeal  is  the  construction  and  effect  of  this  clause  of 
the  answer.  If  it  was  intended  thereby  to  allege  that  the  services 
which  it  is  therein  stated  were  rendered  to  Unverzag^t  were  not  ren- 
dered to  him  at  the  special  instance  and  request  of  the  defendant,  then 
it  would  be  inconsistent  with  the  complaint  merely,  and  not  a  denial 
of  any  allegation  thereof.  Smith  v.  Coe,  supra.  The  clause  is,  to  say 
the  least,  ambiguous.  Qearly,  it  is  not  a  general  denial.  If  a  denial 
at  all,  it  must  fall  under  the  head  of  a  specific  denial.  Every  allegation 
of  the  complaint  which  is  not  put  in  issue  by  either  a  general  or  spe- 
cific denial  is  deemed  admitted.  Code  Civ.  Proc.  §  522.  It  was  said 
by  O'Brien,  J.,  in  Smith  v.  Coe,  supra: 

"The  allegations  of  a  complaint  are  controverted  or  put  In  Issue  only  by 
a  general  or  specific  denial.  A  material  fact  alleged  Is  not  controverted  or 
pat  In  issue  by  a  statement  Inconsistent  with  the  facts  alleged,  or  from  wblcb 
a  ceneral  denial  may  be  implied  or  Inferred.** 

It  would  seem,  therefore,  that  a  specific  denial  should  be  made  in 
language  sufficiently  clear  and  definite  to  enable  the  plaintiff  and  the 
court  to  determine  the  allegations  of  the  complaint  intended  to  be 
put  in  issue  thereby.  Where  the  question  as  to  the  sufficiency  of  the 
allegations  of  a  pleading  to  constitute  a  cause  of  action  or  defense 
arises  on  demurrer,  the  rule  is  now  established  that  the  facts  alleged, 
and  all  facts  that  may  be  implied  or  inferred  therefrom  by  fair  and 
reasonable  intendment,  are  to  be  deemed  true  (Coatsworth  v.  Lehigh 
Valley  Railroad  Co.,  156  N.  Y.  451,  51  N.  E.  301) ;  but  this  rule  has 
no  application  to  the  construction  of  an  alleged  denial  in  a  pleading. 
Where  such  denials  are  ambiguous,  I  am  of  opinion  that  the  old  rule 
applicable  to  the  construction  of  pleadings  should  prevail,  and  that  the 
ambiguity  should  be  resolved  against  the  pleader.  Clark  v.  Dillon, 
97  N.  Y.  370;  Bogardus  v.  New  York  Life  Ins.  Co.,  loi  N.  Y,  328, 
337,  4  N.  E.  522;  National  City  Bank  v.  Westcott,  118  N.  Y.  468, 
474,  23  N.  E.  900,  16  Am.  St.  Rep.  771 ;  Browne  v.  Empire  Typeset- 
ting Machine  Co.,  44  App.  Div.  598,  61  N.  Y.  Supp.  126;  Hammel 
V.  Washburn,  49  App.  Div.  1x9,  62  N.  Y.  Supp.  1095.   In  the  case  of 
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Clark  V.  Dillon,  supra,  the  court,  considering  the  case  of  an  ambiguous 
denial,  laid  down  this  rule  as  applicable  to  the  construction  of  doubt- 
ful or  ambiguous  denials  in  a  pleading,  and  this  is  not  referred  to,  and 
I  think  not  overruled,  by  the  case  oi  Coatsworth  v.  Lehigh  ValW  R- 
R.  Co.,  supra;  but  the  other  decisions  which  applied  the  rule  in  Clark 
V.  Dillon  to  the  suflficiency  of  the  allegations  of  fact  constituting  the 
cause  of  action  or  defense  doubtless  are  on  that  point,  at  least,  over- 
ruled by  the  Coatsworth  Case.  Moreover,  this  clause  of  the  answer  is, 
at  most,  a  denial  of  the  allegations  of  the  complaint  that  the  services 
were  rendered  for  the  defendant  at  his  special  instance  and  request. 
Assuming  it  to  be  a  good  denial  of  those  allegations,  we  still  have  the 
allegations  of  an  agreement  of  employment  by  the  defendant,  and  of 
an  agreement  on  his  part  to  pay  $5,000  for  the  services  which,  accord- 
ing to  the  allegations  of  the  answer,  were  rendered  to  Unverzagt  at  his 
special  instance  and  request.  On  these  facts  the  defendant  would  still 
be  liable,  unless  there  was  no  consideration  of  his  agreement  to  pay 
for  the  services.  It  cannot  be  fairly  said,  I  think,  that  such  allegations 
fairly  present  the  question  of  want  of  consideration  in  this  regard.  It 
is  to  be  borne  in  mind  that  the  plaintiff  and  defendant  "entered  into  an 
agreement  whereby  the  defendant  employed  the  plaintiff  to  perform 
certain  work,  labor,  and  services  for  him,  *  •  *  and  for  which 
said  WOTk,  labor,  and  services  defendant  promised  and  agreed  to 
pay  Ihe  plaintiff  the  sum  of  $5,000."  Although  the  services  were 
actually  rendered  to  Unverzagt  and  at  his  special  instance  and  request, 
still  they  may  have  been  rendered  on  the  employment  of  the  defendant, 
and  upon  his  agreement  to  pay  therefor,  which  would  make  him  liable 
even  though  they  were  not  rendered  at  his  request,  or,  strictly  speak- 
ing, to  him.  If  the  purpose  of  this  answer  was  to  show  a  dual  empl<^- 
ment  by  the  plaintiff,  the  pleader  fell  ^r  short  tff  setting  forth  a  defense 
on  those  lines,  in  that  he  omitted  to  allege  that  the  employment  of  the 
plaintiff  by  Unvergazt  was  without  the  knowledge  or  consent  of  the 
defendant.  I  am  of  opinion  that  the  defense  is  insufficient  in  law 
upon  the  face  thereof,  and  that  if  the  facts  therein,  so  far  as  properly 
pleaded,  are  admitted,  the  plaintiff  would  still  be  entitled  to  judgment 
on  the  pleadings,  were  it  not  for  the  general  denial,  which,  as  has  been 
seen,  may  not  be  considered. 

It  follows,  therefore,  that  the  interlocutory  judgment  should  be 
affirmed,  with  costs,  with  leave  to  the  defendant  to  amend  his  answer 
upon  payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 

O'BRIEN,  J.,  concurs. 

(79  App.  Dlv.  460.) 

OBANT  T.  GITT  OF  ROOHBSTBB. 

(Supreme  Court,  Appellate  Division,  Fourth  Department  January  20^  1808.) 

I.  Municipality— C0H111881ONKI1  of  Public  Wobks— Salary— Reductioh, 

Where  the  charter  of  a  city  provides  for  a  commissioner  of  public 
works  to  serve  for  a  specified  term,  and  authorizes  the  board  of  estimate 
and  apportlooment  to  fix  his  salary,  which  is  not  to  be  changed  during 
his  term,  the  board's  power  to  fix  the  salary  is  absolute,  and  no  authority 
to  reduce  it  Is  conferred  on  the  common  council  by  a  provision  requlrlug 
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tbe  board  to  submit  to  It  an  estimate  of  the  sums  necessary  to  conduct 
the  business  of  tbe  city,  and  antbormng  It  to  adopt  or  reject  any  "Itm" 
therein,  after  a  hearing  thereon. 

Sl  Samb—Watver  of  Objections— Rbcotbrt  or  Auodnt  in  Arheabs. 

PlalntlfE  had  been  appointed  commissioner  of  public  works  at  a  salary 
fixed  by  the  board  of  estimate  and  apportionment  at  $4,000.  Afterwards 
the  cooncU  without  authorl^  reduced  the  salary  to  $3,000,  and  plalntlCT 
agreed  with  the  mayor,  who  bad  appointed  him,  to  serve  for  that  sum. 
He  also  fumlabed  the  board  of  estimate  and  apportionment,  as  required 
by  law,  an  estimate  of  Qie  money  needed  for  bis  department,  therein 
specifying  his  salary  as  $3,600,  and  each  month  accepted  a  check  for  $300, 
In  which  It  was  stated  that  tt  was  for  salary  In  full  for  the  month. 
HM  not  to  preclude  his  recovering  tlie  difference  between  tlie  amount 
paid  and  the  salary  as  originally  fixed. 

Appeal  from  Trial  Term,  Monroe  county. 

Action  by  J.  Herbert  Grant  against  the  city  of  Rochester.  Judg- 
ment on  a  demurrer  in  favor  of  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  ADAMS,  P.  T.,  and  SPRING,  WILLIAMS,  HIS- 
COCK,  and  NASH,  JJ. 

William  A.  Sutherland,  for  appellant. 
P.  M.  French,  for  respondent. 

NASH,  J.  The  plaintiff  spes  to  recover  arrears  of  salary  as  com- 
missioner ofpublic  works  of  the  city  Rochester  for  the  years  1900 
and  1901.  The  salary  was  fixed  at  $4,000  per  annum,  or  $S,ooo  for 
the  two  years,  upon  which  the  plaintiff  received  only  the  sum  of  $7,300, 
leaving  unpaid  $700.  The  answer  denies  that  there  is  any  balance  of 
the  salary  unpaid,  and  alleges : 

*7hBt  after  the  safd  appointment  of  the  plaintiff  as  commissioner  of  public 
works  of  said  city,  and  after  the  action  of  tbe  board  of  estimate  and  appor- 
tionment of  said  city,  designating  the  sum  of  $4,000  per  annum  as  the  salary 
attaching  to  the  office  of  the  commissioner  of  public  works  of  said  city,  tbe 
common  council  of  said  dty  In  the  month  of  April,  1900,  disapproved  of  the 
said  action  of  said  board  of  estimate  and  apportionment,  and  fixed  the  salary 
attaching  to  the  office  of  commissioner  of  public  works  at  the  sum  of  $3,000 
per  annum,  and  thereafter  adopted  the  tax  budget  and  schedules  containing 
au  appropriation  of  salary  for  said  commissioner  of  public  works  at  $3,600 
per  annum,  and  the  tax  budget  as  finally  adopted  by  said  council  provided 
for  the  raising  by  taxation  only  the  said  sum  of  $3,000  for  the  annual  salary 
of  tbe  said  commissioner  of  public  works  for  the  year  1900.  That  the  plain- 
tiff acqolesced  in  and  consented  to  the  said  action  of  the  said  common  coun- 
cil, and  having  been  appointed  to  said  office  by  the  said  mayor,  and  being 
removable  from  said  office  at  the  pleasure  of  the  said  mayor,  the  said  plaintiff 
entered  Into  an  agreement  with  the  said  mayor,  who  was  acting  for  and  on 
behalf  of  the  defendant,  after  the  said  action  of  the  said  common  council, 
whereby  the  plaintiff  promised  and  agreed  to  and  with  the  said  mayor  so 
acting  for  and  on  behalf  of  tbe  defendant  that  be  would  continue  In  the  dis- 
charge of  tbe  duties  of  said  office  of  commissioner  of  public  works  at  tbe 
said  salary  of  ^,600  per  annum.  That  afterward,  and  in  or  about  the  month 
of  November,  1900,  this  plaintiff  being  required  hy  law  to  famish  the  board 
of  estimate  and  apportionment  a  statement  showing  tbe  amounts  of  money 
that  In  his  opinion  should  be  ap^prlated  for  tbe  department  of  public 
wooics,  for  opendltures  during  the  year  1901,  made  and  submitted  to  the  said 
board  bis  written  memorandum  thereof  In  detail,  Including  In  the  detailed 
statement  thereof  tbe  salary  of  tbe  said  commissioner  of  public  works  at  the 
sum  of  $3,600.  Ttiat  the  said  board  of  estimate  In  the  month  of  January, 
1901,  acted  np<m  the  said  statement  so  famished  to  the  said  board  by  this 


Digiitzed  by 


Google 


624  80  NBW  YORK  S1JPPLBHBNT  (Sup.  Ct. 

Ud  U4  N«w  York  State  Reporter 

plaintiff,  and  determined  by  due  reBolntlon  to  raise  moneys  for  exi>endltnre 
In  said  department,  according  to  the  details  so  placed  before  tbem  by  tbis 
plaintiff,  and  resolved,  among  other  Items,  to  rats?,  by  taxation  In  1901,  the 
salary  of  said  commissioner  of  pnbUc  works,  the  sum  of  $3,600.  That  after- 
ward, and  in  or  about  the  month  of  April,  1901,-  the  common  council  of  said 
city  adopted  the  tax  budget  for  the  said  year  1001,  Including  in  the  terms 
thereof  the  salary  of  the  said  commissioner  of  public  works  at  said  sum  of 
93,300,  and  the  said  tax  budget  as  finally  adopted  providing  for  the  raising 
of  $3,600  only  for  the  salary  of  said  commlsBfoner  of  public  works  for  the 
year  1001.- 

The  answer  further  alleges  that  beginning  with  the  month  of  May, 
1900,  the  plaintiff,  as  commissioner  of  public  works,  signed  and  certi- 
fied, every  month  during  his  term  of  ofHce,'  pay  rolls  in  which  his 
salary  was  stated  each  month  to  be  $300,  being  at  the  rate  of  $3,600 
per  annum,  and  that  each  month  he  received  the  treasurer's  check  for 
$300,  in  which  it  was  stated  that  the  amount  was  for  salary  in  full 
for  the  month,  and  the  amount  of  the  check  was  paid  to  the  plaintiff 
upon  his  indorsement. 

The  question  is  whether  the  plaintiff  was  concluded  either  by  what 
is  alleged  to  be  his  acquiescence  in  the  action  of  the  common  council, 
or  the  alleged  agreement  with  the  mayor,  or  whether  his  alleged  acts 
constitute  a  waiver  or  estoppel  which  now  precludes  a  recovery  of  the 
remainder  of  his  salary. 

The  rule  applicable  to  the  case  is  that  when  the  salary  of  an  officer 
of  a  municipality  is  fixed  by  law  it  belongs  to  him  as  an  incident  to  his 
office  so  l<xig  as  he  holds  it,  and  when  wrongfully  withheld  may  be 
recovered.  The  rule,  without  qualification,  is  firmly  established  in  this 
state,  whatever  may  be  held  elsewhere.  In  People  ex  rel.  Saterlee  v. 
Board  of  Police,  75  N.  Y.  38,  the  relator  in  1873  was  appointed  police 
surgeon  by  resolution  of  the  board  of  police  of  the  city  of  New  York, 
which  fixed  his  salary  at  $1,500  per  annum.  -He  accepted  the  appoint- 
ment and  performed  the  duties  of  the  office  for  over  two  years,  draw- 
ing his  salary  as  fixed  by  the  resolution  of  the  board  of  police.  The 
salary  of  the  office  of  police  surgeon  had  been  fixed  by  the  provision 
of  an  act  of  the  legislature  passed  in  1866  at  $2,250  per  annum.  In  the 
proceeding  to  compel  by  mandamus  the  board  of  police  to  draw  a 
requisition  upon  the  comptroller  for  an  amount  sufficient  to  pay  the 
diserence  between  the  salary  so  fixed  by  the  board  of  police  and  that 
fixed  by  said  act  of  1866  (page  1991,  c.  861),  held,  that  the  board  had  no 
power  by  resolution  to  fix  the  salary  at  a  less  amount  than  that  pre- 
scribed by  the  statute ;  that  the  acceptance  and  discharge  of  the  duties 
of  the  office  under  the  appointment  was  not  a  waiver  of  the  statutory 
provision,  and  did  not  constitute  a  binding  contract  to  perform  the 
duties  of  the  office  for  the  sum  named  in  the  resolution.  The  law  ap- 
plicable to  the  case  is  stated  in  the  opinion  of  the  court  as  follows : 

"There  Is  no  principle  upon  which  an  Individual  appttoted  or  elected  to  an 
official  position  can  be  compelled  to  take  less  tban  the  salary  fixed  by  law. 
The  acceptance  and  discbarge  of  the  duties  of  the  office  after  appointment  Is 
not  a  waiver  of  a  statutory  provision  fixing  the  salary  thereof,  and  does  not 
establish  a  binding  contract  to  perform  the  duties  of  the  office  for  the  sum 
named.  The  law  does  not  recognize  the  principle  that  a  board  of  officers  can 
reduce  the  amount  fixed  by  law  for  a  salaried  officer,  and  procure  offidals  to 
act  f a  less  sum  that  the  statute  provides,  or  that  such  officials  can  make 
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a  binding  contract  to  that  effect.  The  doctrine  of  waiver  has  no  application 
In  any  such  cas^  and  cannot  be  invoked  to  aid  the  respondent." 

In  Fitzsimmons  v.  City  of  Brooklyn,  102  N.  Y.  536,  7  N.  E.  787,  the 
plaintiff,  a  police  officer  receiving  an  annual  salary,  had  been  removed 
by  an  order  of  the  police  commissioners,  which  order  was  reversed  up- 
on certiorari,  and  the  plaintiff  restored  to  his  office.  Between  the  or- 
der of  removal  and  that  of  restoration  he  was  not  permitted  to  render 
service  as  policeman,  but  earned  money  in  other  employments.  In 
an  action  to  recover  the  salary  during  that  period,  it  was  held  that  a 
refusal  to  deduct  the  amount  of  his  earnings  from  the  unpaid  salary 
was  proper.  The  rule  sought  to  be  enforced  by  the  city  was  that  which 
is  applicable  between  master  and  servant  in  an  action  to  recover  dam- 
ages f<»-  breach  of  contract  of  employment,  in  which  the  employ^  is 
bound  to  seek  other  employment,  and  thereby  reduce  the  loss,  if  prac- 
ticable.   Judge  Finch  in  regard  to  this,  writing  for  the  court,  said: 

"Tfals  rule  of  damages  has  no  application  to  an  officer  suing  for  hla  salary, 
and  for  the  obvious  reason  that  there  Is  no  broken  contract  or  damages  for 
Its  breach  -where  there  Is  no  contract.  We  have  often  held  that  there  Is  no 
contract  between  the  officer  and  the  state  or  monldpallty  by  force  of  which 
the  salary  la  payable.  That  belongs  to  him  as  an  Inddrat  of  bis  offlee,  and 
■o  long  as  he-bolds  It,  and  when  Improperly  withheld  be  may  ane  for  .the  same 
and  recover  It  When  ta^  does  ao  he  Is  entitled  to  its  fall  amount,  not  by 
force  of  any  contract,  but  because  the  law  attaches  It  to  the  office." 

And  in  the  case  of  an  employ^ : 

"When  a  fixed  salary  or  compensation  Is  provided  by  law  to  be  paid  for 
services  rendered  by  an  Individual  to  the  public,  or  the  right  to  fix  snch  com- 
pensation Is  given  to  a  class  of  persons  who  have  performed  that  duty,  It  Is 
not  competent  for  another  officer,  whose  duty  Is  solely  to  engage  persons  to 
perform  the  services,  to  stipulate  with  them  tor  a  smaller  rate  than  that 
provided  by  the  established  regulations.  Bnch  are  the  cases  of  People  ex  rel. 
Saterlee  ▼.  Board  of  FoUce,  75  N.  Y.  88;  Kdm  t.  State  of  New  York.  88 
N,  T.  2»1;  People  ex  rel.  Ryan  v.  French,  91  N.  T.  265.  When,  however,  the 
person  authorized  to  effect  the  employment  Is  also  empowered  to  tlx  the  salary 
or  compensation  of  the  employ^,  there  Is  no  foundation  for  the  ap^lcation 
ol  the  doctrine  held  in  those  cases."  Roger,  C,  J.,  Klley  v.  Mayor,  96  N.  T.  839. 

The  charter  of  the  city  (Laws  1898,  p.  387,  c.  182,  §  107)  provides 
that  there  shall  be  a  commissioner  of  public  works,  whose  term  of 
office  shall  be  two  years,  and  authority  is  conferred  upon  the  board  of 
estimate  and  apportionment  to  fix  the  salary;  and,  when  fixed,  the 
salary  thereafter  shall  not  be  changed  until  the  ecplration  of  the  term 
for  which  he  is  appointed  (Id.  §  98).  The  power  of  the  board  of 
estimate  and  apportionment  to  fix  the  salary  is  absolute,  and  no  au- 
thority to  reduce  the  salary  is  conferred  upon  the  common  council  by 
the  provision  (I,aws  1898,  p.  384,  c.  182,  §  96,  as  amended  by  Laws 
1899,  p.  1272,  c.  581,  §  7)  requiring  the  submission  to  it  by  such  board 
of  an  estimate  of  the  sums  deemed  necessarif  to  conduct  the  business 
of  the  city  in  each  department,  and  providing  that  after  a  hearing 
thereon  the  common  council  may  adopt  or  reject  any  item  therein. 
Pryor  v.  City  of  Rochester,  166  N.  Y.  548,  60  N.  E.  252.  And  apply- 
ing the  rule  that  the  salary  belonged  to  the  plaintiff  as  an  incident  to 
his  office,  and,  as  stated  by  Judge  Ruger,  that  it  is  not  competent  for 
another  officer  to  stipulate  for  a  smaller  rate,  the  agreement  alleged  to 
have  been  entered  into  by  the  plaintiff  and  the  mayor  that  he  would 
accept  the  rate  to  which  his  salary  had  been  reduced  by  the  commoD 
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council  cannot  be  regarded  as  of  any  force  or  effect.  The  iact  that  the 
mayor  had  it  in  his  power  to  remove  the  plaintiff  from  his  office  during 
the  term  for  which  the  plaintiff  had  been  appointed  is  of  no  moment; 
the  plaintiff  could  not  be  coerced  into  making  such  an  agreement. 
The  fact  also  that  the  plaintiff  as  commissioner  of  public  works  fur- 
nished to  the  board  of  estimate  and  apportionment,  which  he  was  re- 
quired by  law  to  do,  a  statement  of  the  amount  which  in  his  opinion 
should  be  appropriated  for  his  department  during  the  year  1901,  in- 
cluding in  it  his  salary  at  the  reduced  rate  fixed  by  the  common  coun- 
cil, and  the  acceptance  of  the  check  of  the  treasurer  each  month  for 
that  amount,  stated  to  be  in  full,  is  without  effect ;  for  under  the  rule 
the  doctrine  of  estoppel  or  waiver  can  have  no  application.  So  held 
ill  Kehn  v.  State,  93  N.  Y.  291. 

With  the  exception  of  Hobbs  v.  City  of  Yonkers,  102  N.  Y.  13,  5 
N.  E.  778,  the  authorities  cited  in  support  of  the  appellant's  contention 
were  cases  where  the  officer  or  body  authorized  to  effect  the  employ- 
ment were  also  authorized  to  fix  or  agree  upon  the  salary  or  compen- 
sation of  the  officer  or  employe.  People  ex  rel.  Rodgers  v.  Coler, 
166  N.  Y.  I,  59  N.  E.  716,  52  L.  R.  A.  814,  82  Am.  St.  Rep.  605; 
Emmitt  v.  Mayor,  128  N.  Y.  117,  28  N.  E-  19;  Drew  V.  Mayor,  8 
Hun,  443 ;  People  ex  rel.  Bacon  v.  Board  of  Supervisors,  105  N.  Y. 
180,  II  N.  E.  391. 

The  case  of  Hobbs  v.  City  of  Yonkers,  as  stated  in  the  opinion,  is 
•clearly  distinguishable  from  the  cases  which  establish  the  principle 
that  an  officer  of  a  municipal  corporation  cannot  be  compelled  to  take 
less  compensation  for  his  services  than  that  fixed  by  statute.  The  case 
has  its  peculiar  circumstances.  It  was  held  there  that  the  agreement 
of  a  city  treasurer  to  take  less  than  liis  fees  fixed  by  statute  was  in- 
valid, yet  he  had  a  right  to  release  the  city  from  all  daims  beyMid  the 
amount  agreed  upon,  which  he  had  done  by  turning  over  to  the  city 
the  fees  received  in  excess  of  the  agreed  compensation,  and  that  ior  a 
portion  of  the  time  it  was  to  be  presumed  that  the  common  council 
omitted  to  fix  the  plaintiff's  salary,  in  reliance  upon  his  agreement, 
-and  he  was  estopped  from  claiming  more.  It  is  sufficient  to  say  that 
no  such  state  of  facts  or  a  similar  case  exists  here.  The  judgment 
should  be  affirmed. 

Judgment  affirmed,  with  costs.   All  concur. 


TAULKNEB  T.  CORNELL. 
(Snpreme  Gonrt,  .^ipeDate  Division,  Pint  Department  Tthnaij  20,  1908.) 

1.  Tbul— M0T102C  TO  D18M188— Exception— Waitks. 

Where,  at  the  close  of  plaintiff's  evkloice,  defendant  mored  for  a  dlft- 
mlBSal  on  the  ground  of  failure  of  proof,  and  excepted  to  the  order  over- 
mllng  his  motion,  but  did  not  renew  the  motion  at  the  close  of  ttie  evi- 
dence, or  request  the  court  to  direct  a  verdict  in  his  favmr  or  except  to 
the  charge,  he  waived  bis  exception,  and  conceded  ttuat  thoe  was  a 
question  of  fact  to  be  determined  by  the  jury. 

■9,  Same— Vkbdtct — Weight  of  Etjdbkce. 

A  defendant,  by  conceding  that  there  was  a  question  of  fact  for  the 
Jury,  did  not  waive  his  right  to  contend  that  the  verdict,  if  rendered  in 
favor  of  the  plaintiff,  would  be  against  the  weight  of  the  evidence. 
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IL  Sahb—Oouhimioit  for  Loan— Etidsnck— Vbbdiot. 

Evidence  in  an  action  to  recover  a  commission  for  negotiating  a  loan 
examined,  and  held  Insufficient  to  Justify  a  verdict  for  plaintlit. 

Appeal  from  Trial  Term,  New  York  county. 

Action  by  Charles  S.  Faulkner  against  John  M.  Cornell.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGH- 
UN,  O'BRIEN,  and  LAUGHLIN.  JJ. 

Lemuel  Skidmore,  for  appellant. 
•T.  A.  Stoddart,  for  respondent 

LAUGHLIN,  J.  The  action  is  brought  to  recover  a  commission 
of  I  per  cent.,  aggregating  the  sum  of  $1^50,  for  procuring  a  loan 
of  $125,000  upon  the  defendant's  bond  and  mortgage  upon  real  estate 
owned  by  him.  On  the  14th  day  of  May,  1902,  the  defendant  obtained 
a  loan  from  the  Brooklyn  Savings  Bank  of  $I25/XX)  at  per  cent. 
It  is  upon  this  transaction  that  plaintiff  claims  a  commission.  At  the 
close  of  the  plaintiff's  case  counsel  for  the  defendant  moved  for  a  dis- 
missal of  the  complaint  on  the  ground  that  the  plaintiff  failed  to  show 
that  he  was  authorized  to  procure  the  loan.  The  motion  was  denied, 
and  counsel  for  the  defendant  excepted.  The  motion  was  not  renewed 
at  the  close  of  the  evidence,  nor  did  the  defendant  request  the  court 
to  direct  a  verdict  in  his  favor.  There  was  no  exception  to  the  charge, 
and  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the  full 
amount  of  his  claim.  The  appellant,  by  failing  to  move  for  a  dis- 
missal of.the  complaint  or  direction  of  a  verdict  at  the  close  of  the  evi- 
dence, waived  his  exception  to  the  denial  of  his  motion  for  a  nonsuit, 
and  conceded  that  there  was  a  question  of  fact  to  be  determined  by  the 
jury.  Hopkins  v.  Clark,  158  N.  Y.  299,  53  N.  E.  27.  One  of  the 
grounds  of  the  motion  for  a  new  trial  was,  however,  that  the  verdict 
is  against  the  weight  of  the  evidence,  and  since,  under  the  rule  in 
McDonald  v.  Met.  St.  Ry.  Co.,  167  N.  Y.  66,  60  N.  E.  282,  if  there 
was  any  conflict  in  the  evidence  the  court  could  not  direct  a  verdict  for 
•the  defendant  upon  the  theory  that  an  adverse  verdict  would  be  set 
aside  as  against  the  weight  of  the  evidence,  it  is  clear  that  appellant, 
by  conceding  that  there  was  a  question  of  fact,  did  not  waive  his  right 
to  contend  that  the  verdict,  if  rendered  in  favor  of  the  plaintiff,  would 
be  against  the  weight  of  the  evidence.  The  verdict  of  the  jury,  if  not 
against  the  evidence  and  wholly  unsupported  thereby,  is  clearly  against 
the  weight  of  the  evidence.  'The  evidence  on  the  part  of  the  plaintiff 
showed  that  he  was  employed  by  the  defendant  tp  procure  a  loan  of 
$150,000  at  4  per  cent.;  that  through  another  broker,  with  whom  he 
was  associated,  he  applied  to  the  Brooklyn  Savings  Bank,  where  the 
api^ication  was  considered,  and  declined,  with  the  suggestion  that  the 
bank  would  consider  an  application  for  a  loan  on  the  same  property  of 
$125,000  at  4j4  per  cent.;  that  this  information  was  communicated  to 
the  defendant,  and  at  his  suggestion  to  his  attorney,  who  declined  to 
act  on  the  suggestion.  The  plaintiff  left  with  the  attorney  for  the  de- 
fendant the  letter  from  the  bank  declining  the  application,  and  offering 
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to  consider  an  application  for  a  loan  of  a  smaller  amount,  and  the  jury 
evidently  drew  the  inference,  which  we  think  was  not  unwarranted, 
that  acting  on  this  information  an  application  was  subsequently  made 
by  the  deiendant  to  the  same  bank,  tiirough  another  agent,  and  the 
loan  procured  and  made.  The  complaint  alleges  that  he  was  em- 
ployed to  and  did  procure  this  particular  loan,  but  that  the  defendant 
refused  to  accept  it.frcnn  him,  and  afterwards  obtained  it  on  the  accept- 
ance procured  by  the  plaintiff ;  and  the  recovery  must  be  sustained 
on  that  theory  or  not  at  all.  A  finding  of  bad  faith  on  the  part  of  the 
defendant  in  first  rejecting  and  subsequently  utilizing  the  information 
acquired  and  furnished  by  the  plaintiff  could  not  be  sustained.  At  the 
time  the  bank  denied  the  application  for  a  loan  of  $150,000  the  defend- 
ant was  anxious  to  procure  a  loan  in  that  amount,  and  it  was  im- 
portant that  he  should  do  so  if  possible,  for  the  object  of  the  loan  was 
to  pay  oft  a  mortgage  of  $150,000  on  the  same  property,  which  was 
due  and  being  pressed  for  payment.  He  subsequently  endeavored  to 
obtain  a  loan  for  this  amount,  but  w^s  finally  obligcl  to  take  what 
he  could  get.  He  then,  at  most,  made  use  of  the  inlormation  com- 
municated to  him  by  the  plaintiff  in  negotiating  the  loan  that  was 
finally  made.  It  may  well  be  that  the  defendant  would  not  have  em- 
ployed the  plaintiff  or  have  been  willing  to  pay  him  a  commission  in 
procuring  a  loan  for  $125,000  at  4j4  per  cent.  The  express  evidence 
is  all  to  the  effect  that  the  agent  through  whom  the  loan  was  finally 
effected  had  no  knowledge  of  the  previous  application  of  the  plaintiff 
to  the  bank,  or  of  its  having  considered  any  proposition  for  a  loan 
on  the  property,  but,  as  has  been  observed,  the  circumstances  were 
peculiar,  and  the  inference  has  evidently  been  drawn  by  the  jury  that 
the  information  obtained  by  the  plaintiff  was  used  by  the  defendant. 
If  so,  the  conduct  of  the  defendant  in  employing  another  brokler  rather 
ttian  the  plaintiff  to  make  the  application  for  a  loan  in  the  amount 
which  the  bank  suggested  to  the  plaintiff  that  it  would  consider  is  not 
commendable,  but,  as  has  been  stated,  does  not  authorize  a  recovery 
of  commissions  on  a  loan  which  the  plaintiff  was  not  employed  to 
negotiate  and  in  fact  (Hd  not  procure.  The  bank  merely  offered  to  him 
to  entertain  an  application,  and  did  not  determine  to  make  the  loan 
until  the  subsequent  application  was  made  to  it  by  another  agent. 

We  have  not  overlooked  the  fact  that  the  plaintiff  testified  that  the 
defendant  at  the  time  of  the  original  employment  said,  in  substance, 
that  if  the  plaintiff  could  not  procure  a  loan  for  $150,000  to  get 
$140,000  or  $135,000  or  even  less,  and  he  would  make  up  the  difference 
necessary  to  pay  off  the  mortgage.  This  testimony  is  contradicted  by 
the  testimony  of  the  defendant,  and  is  in  conflict  with  the  testimony  of 
Paretzwelder,  a  broker  who  accompanied  the  plaintiff  at  the  time  of  his 
second  interview  with  the  defendant,  and  with  other  testimony  given 
by  the  plaintiff  himself,  and  the  verdict  cannot  be  sustained  upon  it. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  reversed 
upon  the  ground  that  the  verdict  is  against  the  weight  of  the  evidence, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 
All  concur. 
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DUDLEY  et  al.  v.  NEW  YORK  FILTER  MFG.  00. 
(Supreme  Ootirt,  Appellate  DWlslon,  Flrat  Department   Febmarr  20,  1003.) 

1.  EviDEITCB — Ez&UItTATION  OP  PaRTT  BBFORB  TrIAL — HOTIOK. 

Wbere  the  reason  ^Iven  for  an  application  for  the  examination  of  the 
plaintiffs  before  trial  Is  that  the  examination  Is  necessary  "to  enable  the 
defendant  properly  to  prepare  for  the  trial,"  and  it  does  not  appear  that 
be  iDteads  to  use  the  evidence  on  the  trial,  the  application  should  be 
denied,  though  without  prejudice  to  a  renewal  of  the  motion  on  sufficient 
groands. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  William  W.  Dudley  and  another  against  the  New  York 

Filter  Manufacturing  Company.  From  an  order  vacating  an  order 
for  the  examination  of  the  plaintiflfs  before  trial,  defendant  appeals. 
Modified  and  affirmed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHUN,  JJ. 

George  A.  Strong,  for  appellant. 
Ben.  L.  Fairchild,  for  respondents. 

LAUGHLIN,  J.  The  action  is  brought  to  recover  for  services 
alleged  to  have  been  rendered  by  the  plaintiffs  for  the  defendant  "in 
and  about  establishing  the  filtering  system"  of  the  defendant  in  divers 
cities,  and  "in  and  about  other  business  of  the  defendant  in  said  cities 
and  in  other  cities  and  places,  and  for  like  services  in  counseling  and 
advising  it,  *  *  *  and  for  divers  journeys  and  other  attendances 
in  and  about  the  business  of  said  defendant."  The  answer  contains 
a  general  denial  of  the  material  allegations  of  the  complaint,  and  sets 
up  as  a  separate  defense  that  any  contract  or  arrangement  made  be- 
tween any  officer  of  the  defendant  and  the  plaintiffs  was  without  au- 
thority, and  was  unlawful,  in  that  it  contemplated  the  improper  and 
corrupt  use  of  money,  and  that  any  services  rendered  by  the  plaintiffs 
for  the  defendant  were  rendered  pursuant  to  an  unauthorized  arrange- 
ment and  were  of  an  unlawful  character.  For  a  third  defense  and 
counterclaim  the  answer  avers  that  the  plaintiffs  obtained  $500  of  the 
defendant  upon  the  "representations  that  the  same  was  necessarily 
and  properly  to  be  expended  in  the  prosecution  of  their  endeavors 
to  introduce  the  filter  system  of  this  defendant  into  some  municipality 
or  municipalities ;  that  the  plaintiffs  have  never  accounted  to  the 
defendant  for  this  money  or  furnished  any  evidence  that  the  same 
was  used  by  them  for  or  on  behalf  of  the  defendant."  The  plaintiffs 
replied  to  the  counterclaim,  putting  in  issue  all  the  allegations  there- 
of, except  that  they  admitted  payment  to  them  of  $1,000  by  the  de- 
fendant, which  they  alleged  was  expended  for  the  purposes  for  which 
it  was  received.  The  plaintiffs  furnished  a  bill  of  particulars  on  the 
iith  day  of  May,  1898.  No  demand  or  motion  was  made  for  a  fur- 
ther bill  of  particulars.  The  moving  affidavits  contain  many  criti- 
cisms of  the  bill  of  particulars,  but  the  remedy  of  the  defendant  in  that 
regard  was  to  obtain  a  further  bill  of  particulars.  The  office  of  a 
bill  of  particulars  is  to  amplify  or  restrict  a  pleading,  and  inform 
a  party  with  reasonable  certainty  of  the  nature  of  the  claim  of  the 
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adverse  party  in  order  to  prevent  surprise,  and  to  enable  him  to  intelli- 
gently meet  the  issue  upon  the  trial.  Taylor  v.  Security  Mutual  Life 
Ins.  Co.,  73  App.  Div.  319,  76  N.  Y.  Supp.  671.  The  rule,  however, 
with  reference  to  allowing  the  examination  of  a  party  is  quite  dif- 
ferent. Such  examinations  are  never  allowed  where  the  object  is  to 
obtain  information  concerning  an  adversary's  case  or  defense;  nor 
are  they  allowed  merely  for  the  purpose  of  enabling  a  party  to  pre- 
pare for  trial.  Leary  v.  Rice,  15  App.  Div.  397,  44  N.  Y.  Supp.  82; 
Adams  v.  Cavanaugh,  37  Hun,  232;  Naab  v.  Stewart,  32  App.  Div. 
478,  52  N.  Y.  Supp.  1094.  They  are  only  allowed  where  the  object 
is  to  obtain  evidence  essential  to  the  moving  party's  case  or  defense, 
and  when  it  fairly  appears  that  it  is  the  iritention  of  the  party  to  use 
the  examination  upon  the  trial.  Spero  v.  West  Side  Bank  (Sup.)  7 
N.  Y.  Supp.  546;  Williams  v.  Folsom,  52  Hun,  68,  5  N.  Y.  Supp. 
211;  Lewinsohn  Bros.  v.  MuUer,  6  App.  Div.  459,  463,  39  N.  Y. 
Supp.  570;  Leary  v.  Rice,  supra.  Where  such  is  the  ^ject,  great 
latitude  is  allowed  in  cases  where  a  fiduciary  relation  exists  or  where 
a  principal  seeks  to  examine  his  agents.  Carter  v.  Good,  57  Hun, 
116,  10  N.  Y.  Supp.  647;  Skinner  v.  Steele,  88  Hun,  307,  34  N.  Y. 
Supp.  748;  Whitman  v.  Keiley,  58  App.  Div.  92,  68  N.  Y.  Supp.  551; 
Bemheimer  v.  Schmid,  59  App.  Div.  564,  69  Y.  Supp.  659.  Where 
it  appears  that  the  testimony  is  material,  and  is  necessary  to  enable 
the  applicant  to  establish  his  own  case  or  defense,  it  is  no  objection 
to  the  examination  that  it  may  disclose  his  adversary's  case.  Vial 
V.  Jackson,  73  App.  Div.  355,  76  N.  Y.  Supp.  668 ;  Kramer  v.  Kra- 
mer, 70  App.  Div.  6x5,  74  N.  Y.  Supp.  X049.  The  examination  may 
not  be  had  for  the  purpose  of  supplying  (iefects  in  the  bill  of  par- 
ticulars in  obtaining  information  to  enable  the  defendtot  to  prepare 
for  trial.  In  the  case  at  bar  it  is  apparent  that  the  examination  of 
the  plaintiffs  may  be  necessary  to  enable  the  defendant  to  establish 
its  defense;  but  the  moving  papers  are  defective  in  that  the  reason 
for  the  examination  is  stated  to  be  that  the  examination  is  neces- 
sary "to  enable  the  defendant  properly  to  prepare  for  the  trial  of  this 
action,"  and  it  does  not  appear  that  the  defendant  intends  to  use  the 
evidence  upon  the  trial. 

The  order  should  be  modified  by  providing  that  the  order  for  the 
examination  is  vacated  without  prejudice  to  a  renewal  of  tlus  motion 
upon  sufficient  papers,  and  as  so  modified  affirmed,  with  $10  costs  and 
disbursements  to  respondents.  All  concur;  INGRAHAM,  in 
result. 


(Supreme  Court,  Appenate  Division,  Second  Department.  February  ll,  1906.) 

1,  Willb—Bkqdest— Interest— Incomb. 

Testator  bequeathed  to  a  bod,  one  ot  hia  seven  children,  "the  Interest 
of  $20,000  for  and  during  his  natural  life."  Provision  was  also  made  for 
testator's  widow  and  the  other  children  by  way  (tf  "Income"  or  "hiterest" 
of  certain  sums  of  money  or  property,  the  words  "Income"  and  "Interest" 
being  used  as  synonymous  tenus.  During  the  lifetime  of  such  son  be 
approved  and  sanctioned  the  Investments  of  the  $20,000  made  by  tlie 
■executor,  and  accepted  and  receipted  for  the  actual  Income  received  ou 
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■neb  InvestmentB  as  *tn  fnU  of  the  Interesf*  thereon.  Edd,  that  mcb  son 
V8B  eutitlea  to  receive  the  actnal  income  of  the  $20,000,  and  not  legal 
Interest  thereon, 
i.  RxcBiFT  IN  FuLi. — Effect. 

In  the  absence  of  any  erldence  contradicting  the  terms  of  the  receipt 
given  by  the  son  to  the  executor,  such  receipt  was  conclusive  that  the 
son  had  received  the  full  amount  of  Interest  to  which  ha  was  entitled. 

Appeal  from  surrogate's  court,  Kings  county. 

Final  accounting  of  William  E.  Murphy,  siu^iving  executor  of  the 
will  of  Thomas  Murphy,  deceased.  From  an  order  overruling  excep- 
tions and  settling  the  account,  Rebecca  O'Brien,  administratrix  of 
the  estate  of  the  widow  of  one  of  the  legatees,  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

Robert  H.  Roy,  for  appellant. 
William  N.  Dykman,  for  respondent. 

GOODRICH,  P.  J.  Thomas  Murphy  died  in  1867,  leaving  a  will, 
which  was  admitted  to  probate  by  the  surrogate  of  Kings  cotmty. 
Letters  testamentary  were  issued  on  December  7,  1867,  to  Eliza  Mur- 
phy, his  widow,  and  William  E.  Murphy,  one  of  his  sons.  Eliza  died 
in  June,  1891,  leaving  William  the  aole  executor.  The  will  contained 
the  following  provision : 

**I  give  and  bequeath  the  Interest  of  twenty  thousand  dollars  to  my  son 
Frederick,  for  and  during  his  natural  life,  and  upon  his  death  I  give  the  same 
to  snch  children  as  he  may  leave,  and  the  Issue  of  such  as  may  have  died 
leaving  issue,  such  Issue  to  take  the  share  hte,  her  or  their  parent  would 
have  received  If  living,  and  in  default  of  l«ivlng  such  children  or  Issue,  I 
give  the  same  to  my  said  son  Thomas,  and  my  daughters  Eliza  and  Augusta 
In  equal  shares." 

Frederick  died  on  April  9,  1897,  leaving  a  will  giving  all  his  prop- 
erty to  his  widow,  Mary  R.  Muxphy,  and  appointing  her  sole  execu- 
trix. In  December,  1898,  she  presented  to  the  surrogate  a  petition 
praying  for  an  accounting  by  the  surviving  executor  of  Thomas 
Murphy.  She  died  during  this  litigation,  and  Mrs.  O'Brien,  her  ad- 
ministratrix, has  been  substituted  in  her  place.  In  January,  1899, 
the  executor,  Thomas,  filed  his  answer,  with  schedules  of  accounts 
annexed,  in  which  he  alleged  that  he  had  paid  to  Frederick  or  his 
executrix  all  the  income  which  he  had  received  from  an  investment 
of  $20,000  made  for  the  benefit  of  Frederick  in  pursuance  of  the 
provisions  of  the  will.  The  surrogate  ordered  a  reference  for  the 
examination  of  the  accounts  and  determination  thereon.  After  this 
order  was  entered,  the  executor  filed  a  supplemental  account,  differ- 
ing somewhat  from  his  original  account  The  only  witness  pro- 
duced before  the  referee  was  the  surviving  executor,  who  was  ex- 
amined with  great  minuteness  as  to  the  details  of  the  account  and  of 
his  proceedings.  In  his  report  the  referee  determined  "that  all  of 
the  interest  on  said  twenty  thousand  dollar  ($20,000)  trust  fund  which 
said  beneficiary,  Frederick  G.  Murphy,  was  entitled  to  receive  in  his 
lifetime,  was  paid  to  him  by  said  trustees  in  his  lifetime,  or  has  since 
been  paid  to  the  executrix  of  his  last  will  and  testament"  The, 
surrogate  confirmed  the  report  in  the  identical  language  above 
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quoted.  The  claim  of  the  petitioner  was  that  her  husband  was  en- 
titled to  be  paid  out  of  the  estate  legal  interest  on  the  sum  of  $20,000 
during  his  lifetime.  The  executor  contended  that  Frederick  was  en- 
titled to  receive  only  such  income  as  had  been  derived  from  an  in- 
vestment of  $20,000  in  certain  mortgages;  that  such  investment  and 
certain  foreclosures  and  reinvestments  were  made  with  the  approval 
of  Frederick;  that  he  had  paid  Frederick  all  the  income  which  he 
had  received  therefrom ;  tliat  any  loss  of  interest  which  has  resulted 
was  not  chargeable  to  him,  but  must  be  borne  by  Frederick. 

The  primary  question  is  as  to  the  intent  of  the  testator  in  the  use  in 
the  quoted  clause  of  the  words  "interest  of  twenty  thousand  dollars." 
While  the  entire  will  does  not  appear  in  the  record,  a  copy  of  it  is 
submitted  to  us  under  stipulation  of  the  parties.  The  testator  left 
seven  children — five  sons,  William,  Thomas,  Frederick;  Daniel,  and 
Vincent;  and  two  daughters,  Eliza  and  Augusta.  He  devised  to 
William  a  farm  at  Flatbush  during  his  natural  life,  with  remainder  to 
Thomas,  Frederick,  Eliza,  and  Augusta  and  their  heirs.  He  devised 
a  house  and  lot  each  to  EHza,  Augusta,  and  Thomas ;  another  house 
to  Patrick  O'Brien,  in  trust  to  receive  "the  rents  and  profits  and  pay 
the  same"  to  Daniel  during  his  life,  with  remainder  to  his  issue  or 
on  the  failure  of  issue,  "the  said  house  and  land  to  be  sold,  and  the 
proceeds  thereof  to  be  added  to  my  personal  estate,  and  disposed  of 
as  hereinafter  directed."   The  seventh  clause  reads  thus: 

^'Seventh.  I  order  and  direct  the  residue  of  my  real  estate  to  be  sold  by 
my  executors  as  soon  as  they  may  deem  expedient  after  my  death  and  the 
Iiroceeda  to  be  added  to  my  personal  estate  and  disposed  of  as  hereinafter 
directed,  and  until  such  sale  I  give  and  devise  the  rents,  Issues  and  pi'oflts 
thereof  to  my  wife  Eltea." 

The  eighth  clause  has  already  been  quoted.  The  ninth  clause  be- 
queathed the  sum  of  $5,000  in  trust  to  his  executors,  "to  invest  the 
same,  and  apply  the  income  thereof  to  the  support"  of  Vincent  dur- 
ing his  life.  The  eleventh  clause  bequeathed  "the  interest  of  thirty 
thousand  dollars  to  be  paid"  to  his  wfe  during  her  life  "in  lieu  of 
dower,"  "and  direct  the  said  sum  to  be  invested  and  kept  invested 
at  interest  for  her  benefit."  The  twelfth  clause  gives  the  residue 
of  his  personal  estate,  including  the  proceeds  of  the  real  estate,  to 
his  wife,  "in  trust  to  invest  the  same  at  interest  and  pay  the  income 
thereof  during  her  life"  to  Thomas,  Frederick,  Eliza,  and  Augusta, 
"and  any  portion  of  the  principal,  in  her  discretion."  The  will  ap- 
points the  widow  and  the  son  William,  executors. 

It  is  manifest  that  the  draftsman  of  the  will  has  used  the  words 
"income"  and  "interest"  indifferently,  and  as  synonymous  terms. 
Thus,  in  the  ninth  clause,  he  directs  the  executors  to  invest  a  given 
sum,  and  apply  the  income  to  the  support  of  one  of  his  children.  In 
the  eleventh  clause  he  bequeaths  the  interest  of  a  given  sum  to  his 
wife,  and  directs  the  executors  to  invest  the  principal  at  interest  for 
her  benefit.  In  the  twelfth  clause  he  directs  them  to  invest  a  certain 
sum  at  interest,  and  to  pay  the  income  to  his  children.  No  authori- 
ties have  been  cited  on  the  briefs  of  counsel  as  to  the  use  of  the 
words  "income"  and  "interest,"  but  I  find  in  the  case  of  People  ex 
rel.  V.  Supervisors  of  Niagara,  4  Hill,  20,  a  discussion  as  to  the  use  of 
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the  word  "income,"  as  distinguished  from  "profits"  of  a  corporation, 

in  which  the  court  said  (pages  23,  24) : 

"It  l8  undoobtedly  tme  tbat  'pnAts*  and  'income'  are  sometimefl  used  aa 
synonymoaa  teims;  bnt,  etrlctlr  speaking,  'Income*  means  that  which  comes 
In.  or  is  received  from  any  business  or  Investment  of  capital,  without  refers 
ence  to  the  outgoing  expenditures;  while  *proflts*  generally  mean  the  gain 
which  Is  made  upon  any  business  or  Inveetment  when  both  receipts  and  pay- 
ments are  taken  Into  account.  'Income,*  when  applied  to  the  aCTalrs  of  indi- 
viduals, expresses  the  same  Idea  tliat  'revenue'  does  when  applied  to  the 
affairs  of  a  state  or  nation;  and  no  one  would  think  of  denying  tliat  our 
go\-ernment  has  any  revenue  because  the  expenditures  tat  a  given  period 
may  exceed  the  amount  of  the  receipts." 

In  Sims'  Appeal,  44  Pa.  345,  it  was  said: 

"The  word  'Income*  means  the  gain  which  proceeds  from  property,  labor, 
or  business.  Bouvler's  Law  Diet.  When  applied  to  a  sum  of  money,  or 
money  in  the  public  debt,  it  is  equivalent  to  'interest* " 

Sometimes  "interest"  and  "income"  are  used  together  without  any 
discrimination  between  them,  as  in  Biddle's  Appeal,  99  Pa.  278. 
"Income"  and  "dividends"  have  been  held  to  be  synonymous  or  con- 
vertible terms.  Mills  v.  Britton,  64  Conn.  23,  29  Atl.  231,  24  L. 
R.  A.  536;  Spooner  v.  Phillips,  62  Conn.  62,  24  Atl.  524,  16  L.  R. 
A.  461 ;  Lord  v.  Brooks.  52  N.  H.  78. 

Taking  all  the  provisions  of  the  will  together,  I  am  convinced  that 
no  difference  was  intended  by  the  testator  in  the  use  of  the  words 
"income"  and  "interest"  However  this  may  be,  there  is  another 
answer  to  the  contention  of  the  appellant.  Her  claim  is  that  the 
executors  failed  to  collect  interest  on  a  part  of  the  mortgages  from 
1877  to  1886.  In  the  account  with  Frederick  presented  by  the  execu- 
tor there  appears  an  item:  "July  11,  1888.  On  account  interest 
money  in  full  to  date."  The  voucher  was  produced  on  the  trial, 
but  is  not  printed  in  the  record.  Its  contents,  however,  are  shown 
by  the  following: 

**Q.  Mr.  IMurphy,  yon  have  produced  a  voucher  here,  dated  July  11,  188S, 
for  $150.  'interest  money  In  full  to  date.  [Signed]  Frederick  G.  Murphy.* 
Did  you  pay  Mr.  Murphy  that  $150?  A.  Well,  I  caunot  exactly  say  whether 
I  did  or  not  I  cannot  soy  whether  I  took  that  receipt,  or  whether  my  mother 
did.  Yes,  sir:  I  remember  about  the  transaction.  At  that  time  there  had 
l>een  paid  to  Frederick  G.  Murphy  all  the  Interest  that  we  received  at  either 
G  per  cent,  or  7  per  cent,  that  was  payable  on  the  sum  of  |20,000.  Q.  Bnt 
there  has  not  been  received  by  yon  or  your  mother  any  interest  for  seven 
years  on  the  sum  of  $13,400?  A.  Yes,  aie.  Q.  80  that  the  receipt  of  July 
11,  1888,  was  no  more  than  a  receipt  of  Interest  on  $20,000  for  a  part  of  the 
time,  and  about  $1,000  for  the  balance  of  the  time  which  preceded  the  date 
of  the  suit?  (Mr.  Britton  objects  on  the  ground  that  the  receipt  speaks  for 
itself,  and  says,  'For  Interest  to  date.'  Objection  overruled.  Exception.)  Q. 
Up  to  July  11,  1888,  when  this  receipt  was  signed  by  Frederick  G.  Murphy, 
you  and  your  coexecutor  had  not  received  interest  on  the  $'20,000  for  the 
whole  period  from  the  time  of  the  original  Investment  up  to  the  date  of  the 
receipt?  A.  No,  sir.  •  *  •  Q.  Isn't  it  true,  Mr.  Murphy,  that,  having  a 
receipt  from  Frederick  O.  Murphy  In  full  to  July  11,  1888,  that  all  Interest 
received  by  yon  as  executor  up  to  tbat  time  had  bem  paid  over  to  Frederick 
G.  Murphy?  A.  It  was;  yes,  sir.  And  I  charged  myself  with  all  the  interest 
that  could  have  been  received  by  me,  and  all  Hiat  could  have  been  received 
by  Frederick  Q.  Murphy.'* 

This  evidence  justified  the  finding  of  the  referee  that  all  of  the 
interest  on  said  $20,000  trust  fund  which  Frederick  was  entitled  to 
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receive  in  his  lifetime  had  been  paid  to  him;  In  addition  to  this, 
the  dealings  between  Frederick  and  the  executors  have  ^ven  a  prac- 
tical construction  to  the  will.  It  appears  that  Frcdenck  approved 
and  sanctioned  the  investment  by  the  executors  6i  $20,000  in  mort- 
gages, their  subsequent  dealings  with  the  mortgages,  and  their  delay 
in  the  foreclosures  at  the  time  the  mortgagors  failed  to  pay  interest, 
and  that  with  full  knowledge  of  the  facts  he  received  at  least  the 
actual  income  and  certain  proceeds  of  the  mortgages.  It  would  be 
inequitable  at  this  late  day,  and  under  the  evidence  produced,  to  per- 
mit his  representatives  to  destroy  the  effect  of  the  receipt.  The 
referee  properly  ruled  that  the  contestant  was  at  liberty  to  contra- 
dict the  terms  of  the  receipt,  but  no  attempt  was  made  to  do  so,  and 
the  receipt  remains  unassailed,  and  is  conclusive  upon  the  contestant. 
For  these  reasons  the  decree  of  the  surrogate  should  be  affirmed. 

Decree  of  the  surrogate's  court  of  Kings  county  affirmed,  with 
costs.   All  concur. 


(78  App,  Dlv.  287.) 

PEOPLE  ex  rel.  LORD  t.  PEITNEB  et  al. 

(Supreme  Court,  Appellate  Division,  Ftist  Department.  Jaouary  16,  1903.) 

1.  Taxatiok— Person  A  i.TT—NoNBKBiDENOE. 

Wbare,  on  certiorari  to  review  an  assessment  of  personal  property,  re- 
lator filed  an  affidavit  that  she  owned  a  house  In  another  county,  which 
had  been  her  residence  since  1804.  and  that  she  was  actually  In  siic'i 
county  on  the  Ist  day  of  July,  1900,  and  was  not  In  the  cl^  of  New 
York,  or  a  resident  there,  on  the  first  Monday  lit  January.  1900.  she  w.is 
not  Uahle  for  a  tax  for  the  year  1901,  as  a  resident  of  such  city,  imder 
Laws  1896,  c.  908,  S  8,  provldli^  that  every  person  shall  be  taxed  In  the 
district  where  he  resides  when  the  assessment  1b  made  for  his  personal 
property,  and  that  tlie  residence  of  a  person  on  July  Igt  aliall  be  deemed 
biB  retidence  for  the  purpose  of  assessment 
Van  Brunt,  P.  J.,  and  Hatch,  J.,  dlasentinff. 

Appeal  from  Special  Term,  New  York  county. 

Application  for  certiorari  by  Elizabeth  S.  Lord  to  review  an  assess- 
ment of  her  personal  property  by  Thomas  L.  Feitner  and  others,  cotih 
missioners  of  taxes  and  assessments  of  the  city  of  New  York.  From 
an  order  dismissing  the  writ,  the  relator  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Henry  De  Forest  Baldwin,  for  appellant. 
David  Rumsey,  for  respondents. 

INGRAHAM,  J.  The  relator  was  assessed,  as  a  resident  of  the 
city  and  county  of  New  York,  on  her  personal  estate,  and  made  an 
application  to  the  tax  commissioners  to  vacate  that  assessment  upon 
the  ground  that  she  was  not  a  resident  of  the  city  and  county  of  New 
York,  but  was  a  resident  of  the  village  of  Lawrence,  in  the  county 
of  Nassau.  The  determination  of  the  tax  commissioners  is  stated  in 
their  return  to  have  been  upon  the  ground  that  the  relator's  allegation 
that  she  was  a  resident  of  Lawrence,  county  of  Nassau,  was  not  sup- 
ported by  the  allegations  of  fact.   The  court  at  Special  Term  dismissed 
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the  writ  upon  the  ground  that,  upon  the  evidence  before  the  commis- 
sioners, their  refu$al  to  cancel  the  assessment  was  proper,  and  the 
relator  appeals  from  that  determination. 

The  application  to  the  commissioners  by  the  relator  was,  in  form, 
an  affidavit,  whereby  she  says : 

"I  reside  In  the  village  of  Lawrence,  In  tbe  county  of  NaBHau,  where  I  own 
a  house.  I  have  owned  this  house  since  1894,  and  during  all  that  time  It  baa 
been  my  realdeuce.  I  spend  a  portion  of  each  year  in  the  city  of  New  York, 
and  have  an  apartment  In  the  building  155  West  Fifty-Eighth  street,  which  I 
dccupy  while  in  the  city;  but  I  consider  Lawrence  my  residence,  and  I  was 
actually  at  Lawrence  on  tbe  lat  of  July,  1900." 

She  further  alleges  in  her  affidavit  that  in  the  year  1900  she  occu- 
pied the  apartment  in  Fifty-Eighth  street  only  from  January  17th  to 
April  27th,  when  she  removed  to  X«awrence,  and  remained  there,  with 
the  exception  of  occasional' trips,  until  early  in  October,  when  she 
went  to  Pennsylvania,  then  to  Fishkill,  and  then  to  Lakehurst,  N.  J., 
where  she  remained  until  January  17,  1901.  This  affidavit  was  accept- 
ed by  the  commissioners,  and  no  further  testimony  as  to  the  relator's 
residence  was  taken  or  required,  and  the  truth  of  this  affidavit  is  not 
questioned;  the  tax  commissioners  placing  their  determination  upon 
the  statement  that  these  facts  were  not  considered  by  their  predecessors 
in  office  as  sufficient  to  justify  them  in  canceling  the  assessment  made 
by  the  deputy  tax  commissioner.  The  facts  stated  in  this  affidavit,  not 
being  questioned,  we  think,  established  that  the  relator's  legal  resi- 
dence for  the  year  1901  was  at  the  village  of  Lawrence,  county  of 
Nassau,  and  not  in  the  city  r.nd  county  of  New  York,  Assuming  that, 
as  a  tax  had  been  imposed,  the  burden  was  on  the"  relator  to  show 
that  she  was  not  a  resident  of  tbe  city  of  New  York  on  the  2d  day  of 
January,  1900,  in  the  affidavit  which  she  presented,  and  which  the  tax 
commissioners  received  as  the  evidence  upon  which  the  application 
was  to  be  determined,  she  expressly  swore  that  she  has  owned  a  house 
in  the  village  of  Lawrence,  county  of  Nassau,  since  1894,  and  during 
all  that  time  that  had  been  her  residence.  She  was  actually  there  on 
the  1st  day  of  July,  1900.  She  was  not  in  the  city  of  New  York,  or 
a  resident  here,  on  the  first  Monday  in  January,  1900,  as  her  stay  &i 
New  York  was  from  January  17th  to  April  27th  of  that  year,  when 
she  removed  to  Lawrence,  and  remained  there  until  October. 

By  section  8  of  the  tax  law  (chapter  908  of  the  Laws  of  1896)  it  is 
provided  that: 

"Every  person  shall  be  taxed  In  the  tax  district  where  he  resides  when 
the  assessment  for  taxation  Is  made,  for  all  personal  property  owned  by  him, 
•  •  •  The  residence  of  a  person  on  July  first  shall  be  deemed  his  residence 
fm  the  purpose  of  assessment  and  taxation  during  tliat  year." 

That  the  relator  was  actually  at  Lawrence  on  July  i,  1900,  that  she 
owned  a  house  there,  and  that  that  had  been  her  residence  since  18941 
are  distinctly  averred  in  her  affidavit,  and  not  impeached  by  anything 
in  the  record.  The  commissioners  accepted  her  statement,  and  acted 
cwi  it ;  and,  in  the  absence  of  a  request  for  further  information  or  for 
further  evidence  upon  the  subject,  the  statement  thus  accepted  must 
be  taken  as  true.  Assuming  that  the  relator  did  spend  a  portion  of 
each  vear  in  the  city  of  New  York,  and  a  portion  of  each  year  at  her 
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house  that  she  owned  in  Lawrence,  Nassau  county,  the  question  as  to 
which  was  her  legal  residence  for  the  purpose  of  taxation  was  one  of 
fact,  to  be  determined  upon  her  intention  as  to  which  of  these  places 
should  be  her  legal  residence.  It  is  the  evident  intent  of  the  law  that 
a  person  shall  be  taxed  on  his  personal  estate  in  but  one  place  in  this 
state,  which  shall  be  the  place  of  his  actual  residence,  and  the  statute 
fixes  definitely  that,  the  residence  of  the  person  on  the  ist  of  July  shall 
determine  the  locality  in  which  the  tax  snail  be  assessed  for  the  current 
year.  It  is  quite  true  that  the  physical  presence  of  a  person  on  the  ist 
of  July  at  any  particular  place  does  not  determine  that  question.  The 
question  is  as  to  the  legal  residence  of  the  individual  at  that  time. 
The  statement  of  facts  contained  in  the  relator's  affidavit — ^that  she  has 
owned  a  house  at  Lawrence,  in  the  county  of  Nassau,  since  1894,  and 
that  since  that  period  that  had  been  her.  residence,  and  that  she  was 
actually  at  Lawrence  on  the  ist  of  July,  1900 — ^would  seem  to  deter- 
mine the  question  as  to  her  legal  residence  for  that  year ;  and  there 
is  nothing  to  show  that  the  relator  was  in  the  year  1900  a  resident  of 
the  city  and  county  of  New  York.  The  fact  that  she  spent  a  few 
months  (from  January  to  April)  in  that  year  in  New  York  does  not 
make  her  a  resident  here,  in  the  face  of  the  undisputed  statement  that 
she  owned  a  house  at  Lawrence  in  the  county  of  Nassau  from  1894 
to  the  present  time,  and  that  during  that  time  that  h^  been  her  resi- 
dence. 

I  think,  therefore,  that  the  relator  was  not  taxable  in  the  city  and 
county  of  New  York  for  the  year  1900,  and  that  the  order  appealed 
from  should  be  reversed,  with  $10  costs  and  disbursements,  and  the 
assessment  vacated,  with  costs.  All  concur,  except  VAN  BRUNT, 
P.  J.,  and  HATCH,  J.,  who  dissent. 


In  re  McDONALD. 

<Sapreme  Conrt,  Appellate  Division,  First  Department  February  20,  1903.) 

L  CoHTBACT— Rapid  Tsakstt  Rah^wat— Cokstroction. 

Pursuant  to  Laws  1891,  c.  4,  as  amended  by  ButtBeqnent  acts,  the  city 
of  New  York,  by  its  Board  of  Bapid  Transit  CommisBioners,  entered  Into 
a  contract  wltb  the  relator  for  the  construction  and  operation  of  a  rapid 
transit  railroad.  The  statutes  and  contract  provided  that  the  constnictloD 
of  the  road  and  tunnels  therefor  sboald  be  paid  for  by  the  dty,  and  be 
Its  property,  and  that  the  equipment,  which  should  "Include  all  rolling 
etoclE,  motor,  boilers,  engines,  wires,  ways,  conduits,  and  mecbanisms, 
machlnoT,  1n(da,  implements,  and  devices  used  for  the  generation  and 
transmission  of  motive  power,  Including  all  power  houses,  and  all  ap- 
paratus and  all  devices  for  signaling  and  ventilation,''  should  be  furnished 
and  paid  for  by  the  contractor,  and  be  his  property.  It  was  also  pro- 
vided that  the  board  could  make  such  changes  In  the  plans  as  deemed 
necessary,  and  the  extra  cost  of  construction  caused  thereby  should  be 
paid  by  the  city.  At  the  time  the  contract  was  entered  Into  the  motive 
power  had  not  been  determined  upon,  and  the  plans  provided  for  solid 
Bide  walls.  Thereafter  the  board  determined  that  dectrldty  should  be 
used,  to  be  carried  In  conduits  placed  in  chamt>erB  in  the  side  walls,  and 
the  plans  were  so  changed  as  to  provide  for  these  chambers  constructed 
of  vitrified  brick  extending  the  full  length  of  the  walls,  and  necessitat 
Ing  eight  inches  additional  excavation  on  each  side  of  the  tmmd.  Held, 
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tbat  the  additional  ezcavatioD  and  chombers  In  Oie  waits  of  tlw  tunnel 
were  a  part  of  tbe  eonstmctlon.  Inseparable  from  the  rest  of  the  tnnneL 
and  should  be  paid  for  by  the  city,  and  belong  to  It 

Appeal  from  special  term.  New  York  county. 

Application  by  John  B.  McDonald  for  mandamus  directed  to  Ed- 
ward M.  Grout,  as  comptroller  of  the  city  of  New  York.  From  an 
order  denying  the  writ,  the  relator  appeius.  Reversed. 

Thia  application  was  for  a  mandamus  to  require  tbe  comptroller  of  tbe  city 
of  New  York  to  draw  and  Issue  a  warrant  on  the  chamberlala  of  the  said 
city  for  tbe  sum  of  9400,000  as  a  payment  on  account  of  certain,  construction 
wwk  on  the  Rapid  Transit  Ballroad  of  the  city  of  New  Tork.  There  Is  no 
Bohetantlal  dispute  as  to  tbe  facts.  It  appears  that  on  the  21st  of  February, 
1900,  the  relator  entered  Into  a  contract  with  the  city  of  New  Tork,  acting 
by  Its  Board  of  Rapid  Transit  Railroad  Commissioners,  for  the  construction 
and  operation  of  a  rapid  transit  railroad  in  the  boroughs  of  Manhattan  and 
the  Bronx,  in  the  city  of  New  York,  pursuant  to  the  prorlsfons  of  chapter  4 
of  tbe  Laws  of  1801,  as  amended  by  chapters  102  and  550  of  the  Lews  of 
1802,  chapters  528  and  752  of  the  Laws  of  1894,  chapter  519  of  the  Laws  of 
1805.  chapter  720  of  the  Laws  of  1806.  and  by  cbaptera  7  and  eift  of  tbe 
Laws  of  1800;  that  after  the  «cecatlon  of  this  contract  the  relator  entered 
upon  the  work  nnder  the  contract  which  Is  now  In  progress;  that  tbe  contract 
contained  no  provision  for  tbe  constmctloD  of  any  ducts,  ways,  or  conduits 
through  which  might  pass  the  electric  wires  to  be  used  for  transmitting  mo- 
tlve  power  In  case  electricity  was  chosen  as  such  power,  but  provided  tbat 
"the  motive  power  for  the  railroad  shall  be  electricity  or  compressed  air, 
which  shall  be  so  used  as  to  involve  no  combustion  In  the  tunnels,  or  any 
injury  to  the  purity  of  the  air  in  the  tunnel" — thus  leaving  the  question  as 
to  the  motive  power  to  be  nsed  In  tbe  operation  of  the  road  to  be  subse- 
quently determined  by  the  commlsslonera  under  the  powor  confwred  upon 
them  by  the  statutes  before  referred  to;  that  It  was  contemplated  at  the  time 
of  the  execution  of  tbe  contract,  If  electricity  was  adopted  as  to  the  motive 
poww  to  be  nsed,  that  the  wires  for  transmitting  the  currrat  of  electricity 
shonid  be  strung  within  the  tunnel  Itself;  tbat  the  relator  went  on  with  the 
construction  of  the  tunnel.  Tbe  plans  upon  which  the  original  contract  was 
made  show  solid  walls  on  the  sides  of  tbe  tunnel  of  a  specified  thickness. 

On  the  27th  day  of  November,  1900,  the  relator  submitted  to  the  board  a 
communication,  calling  their  attention  to  tbe  fact  that  the  motive  power  to 
be  employed  In  the  operation  of  tbe  road  bad  not  been  definitely  determined; 
that  at  present  compressed  air  was  out  of  the  question  as  a  motive  power; 
that  the  imly  practicable  method  to  be  considered  was  electricity;  mA  asking 
tbe  board  to  eonalder  the  general  question  whethw  or  not  electricity  should 
be  adopted  as  the  motive  power  to  be  employed  in  the  operation  of  the  rail- 
road. It  was  also  stated  that  in  the  opinion  of  the  best  expnts  the  electrical 
power  should  be  delivered  to  the  trains  tn  the  form  of  direct  or  continuous 
cnrrait  through  a  third  rail  or  equivalent  conductor,  and  that  the  current 
shonid  be  carried  in  conduits  placed  In  suitable  chambers  Id  the  side  walls 
of  the  subway;  tbat,  if  the  board  should  approve  of  this  suggestion,  it  would 
be  necessary  to  authorize  tbe  construction  of  a  sufficient  numbec  of  passage- 
ways or  chamben  In  the  side  walls  of  the  subway  to  accommodate  the  ^ec- 
trlc  ducts  or  conduits  vrtilch  would  be  required,  and  plans  were  submitted  to 
the  board  showing  the  proposed  construction,  by  which  there  was  to  be  con- 
structed in  the  walls  of  tbe  tunnel  vltrided  brick  or  tile  chambers  through 
which  tbe  electrical  ducts  or  conduits  were  to  run:  tbat  thlx  plan  would  re- 
quire a  greater  excavation  than  is  provided  tor  In  the  plans  of  the  railroad 
by  a  space  of  about  8  Inches  on  ea:ch  side  of  the  subway  as  planned,  braldes 
manholes  about  10  feet  long  and  6  feet  In  width  at  Intervals  averaging  about 
400  feet;  tbat  thla  change  in  the  phm  of  construction  of  the  tunnel  walls,  as 
well  as  the  additional  excavation  made  necessary  by  tiie  adoption  of  a  motive 
power,  not  determined  in  the  contract,  and  not  ftveseen  when  it  was  pre- 
paicd,  shonid  be  regarded  1^  the  board  as  extra  work  of  construction  In  ad- 
dition to  that  called  for  by  the  contract;  that  the  ctmdulta  ot  ducts  which 
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vrere  to  be  placed  Id  the  ctiamlwrs  ref«Ted  to  would  not  be  a  part  of  tbe 
equipment  which  the  relator  was  under  obligation  to  famleh,  but  that  the 
change  In  the  construction  of  the  tunnel  wall  and  the  additional  excavation 
made  necesBary  by  widening  the  tunnel  to  fit  it  to  carry  the  electrical  equip- 
ment were  to  be  fairly  regarded  as  additional  work  to  that  provided  for  In 
the  contract,  and  to  be  the  subject  of  extra  compeoBatlon.  This  letter  was 
received  by  the  board,  and  referred  to  Its  counsel  and  chief  engineer  for  re- 
port. Plans  for  the  additional  work  necessary  to  Include  the  said  ducts  in 
the  walls  of  the  tunnel  were  submitted  by  the  relator  to  the  chief  engineer 
of  the  board,  and  approved  by  him.  and  thereupon  the  relator  proceeded  to 
construct  said  walls  as  provided  for  by  the  modified  plan.  Nothing  fdrthw 
seems  to  have  been  done  by  the  board  until  the  2Tth  day  of  Beptember, 
1001,  when  tHe  chief  engineer  submitted  a  report  approving  of  the  soggestlon 
of  the  relator  that  electricity  was  the  most  approved  form  of  power,  and  that 
by  it  the  road  could  be  operated  in  the  most  satisfactory  manner;  It  being 
stated  that  It  would  be  Impossible  to  determine  at  that  time  how  many  of 
the  ducts  or  chambers  vr&ee  required  for  the  construction  of  the  road,  that 
allowance  should  be  made  for  reasonable  expenses,  and  that,  as  soon  as  the 
relator  finally  adopted  the  site  for  the  power  house,  and  worked  out  his 
schemes  for  tiectiical  distribution,  it  would  be  possible  to  determine  the 
number  of  ducta  that  would  be  required;  and  In  the  meantime,  In  order  that 
the  work  should  not  be  delayed,  he  had  permitted  the  contractor  to  bnlld  at 
his  own  expense  ducts  In  the  walls  of  the  subway.  On  June  12,  1908,  at  a 
meeting  of  the  board,  when'  this  subject  was  brought  up  for  discussion,  the 
chief  engineer  was  esked  whether  the  construction  of  these  ducts  was  a  part 
of  the  equipment  or  of  construction,  to  which  he  replied  that  the  ducts  were 
a  part  of  the  construction,  whereupon  a  resolution  was  passed  by  the  board — 
the  mayor  and  comptroller  voting  in  the  negative— that  it  was  the  sense  of 
the  board  tbat  so  many  of  these  ducts  as  were  necessary  for  the  operation 
of  the  Rapid  Transit  Railroad  were  a  part  of  the  said  railroad,  and  not  a 
part  of  the  equipment.  At  the  same  meeting  it  appears  that  the  qneitton  as 
to  whether  the  constmctlon  of  these  ducts  was  a  part  of  the  road  or  of  the 
equipment  was. referred  to  the  counsel  of  the  board,  who  reported  that  In 
their  view  the  extra  expense  caiised  to  the  contractor  by  the  construction  of 
the  walls  and  the  excavation  therefor  was  construction,  for  which  the  con- 
tractor was  entitled  to  lie  paid  by  the  city  of  New  York;  and  the  board,  at  a 
meeting  held  on  the  25th  day  of  June,  1902,  resolved  that  the  additional  ma- 
terials furnished  or  to  be  furnished  for  the  purpose  of  supplying  and  building 
the  ducts  above  referred  to  shall  be  regarded  as  additional  work  and  materials 
undo*  the  terms  at  the  contract,  and  should  he  done  and  paid  for  as  extra 
work  under  the  contract  for  construction  and  operation,  and  that  the  cost 
thereof  should  be  deemed  a  part  of  the  costs  of  the  Rapid  Transit  Railway, 
and  paid  to  the  contractor  as  such;  and  that  the  chief  engineer  was  directed 
to  have  a  voucher  prepared  for  transmission  to  the  comptroller  for  the  reason- 
able value  of  such  additional  work  and  materials  up  to  the  1st  day  of  June, 
1902.  It  also  appeared  that  In  pursuance  of  that  resolution  a  requisition  for 
such  additional  work,  asking  for  the  sum  of  $400,000,  was  prepared  by  the 
relator,  duly  certified  to  by  the  chief  engineer,  and  approved  by  the  board, 
who  dhrected  that  a  voucher  he  drawn  on  the  comptroller  for  the  amount, 
which  voucher  was  duly  certified  to  by  the  auditor  and  by  the  president  of 
the  Board  of  Rapid  Transit  Commissioners,  and  presented  to  the  comptroUer, 
who  refused  to  pay  the  same  upon  the  ground  tbat  the  amount  called  for  was 
for  the  construction  of  ducts  a  part  of  equipment  of  the  Rapid  Transit  Ball- 
road,  and  did  not  constitute  extra  or  additional  work,  to  be  paid  for  bj  tlie 
contractor  in  addition  to  the  price  provided  for  by  the  contract. 

The  question  presented  is  whether  this  voucher,  under  the  statutes  and  the 
contract  between  the  Rapid  Transit  Railroad  Commissioners  and  the  relatw. 
Is  for  construction  or  equipment  The  statute  under  which  this  work  is  done 
(chapter  4  of  the  Laws  of  1881,  as  amended  as  hereinbefore  Indicated)  re- 
quires the  Board  of  Rapid  Transit  Commissioners  to  determine  whether  the 
rapid  transit  railroad  should  be  constructed;  that  In  the  event  of  a  deter- 
mination to  construct  such  road,  the  Rapid  Transit  Commlsstoners  shall  pro- 
ceed  to  prepare  detailed  plana  and  specifications  for  tbt  construction  of  such 
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rapid  transit  railway  Id  accordance  witb  the  general  plan  of  constructioD,  and 
from  time  to  time  alter  erach  detailed  plane  and  Bpedflcatlons.  but  always 
that  the  same  Bball  accord  with  the  general  plans  of  constroctlon.  Section 
34  of  the  act  provided  that.  In  case  the  people  of  the  city  of  New  York  should 
determine  hy  vote,  as  provided  for  by  cliapter  T&2  of  the  Laws  of  1894,  that 
any  snch  railway  or  railways  should  be  constructed  at  the  expense  of  such 
cl^,  then  it  should  be  the  duty  of  the  said  hoard  to  proceed  with  the  con- 
struction of  such  railway  or  railways,  and  provide  for  the  operation  of  the 
same;  that,  as  soon  as  the  necessary  consents  had  been  obtained,  the  said 
iMmrd,  for  and  on  behalf  of  said  city,  should  enter  Into  a  contivct  with  any 
lierson,  firm,  or  corporatfon  which,  in  the  opinion  of  said  boaM,  should  be 
best  qualifled  to  fulflll  and  carry  out  said  contract  for  the  construction  of 
snch  road  or  roads  upon  the  routes  and  In  accordance  with  the  plans  and 
B[)ecIflcatlonB  so  adopted,  for  such  sum  or  sums  of  money,  to  be  raised  and 
paid  out  of  the  treasury  of  the  city  as  In  the  act  provided,  and  on  such  terms 
and  conditions,  not  inconsistent  with  the  plans  and  spedtlcatlons,  as  said 
board  should  determine  best  for  the  public  Interest;  that  snch  contract 
should  also  provide  that  the  person,  firm,  or  corporation  so  contracting  to 
construct  such  road  or  roads  should,  at  his  or  Its  own  cost  and  expense,  equip, 
maintain,  and  operate  said  road  or  roads  for  a  term  of  years  to  be  specified 
In  the  contract;  that  such  contract  should  further  provide  that  the  person, 
firm,  or  corporation  so  contracting  to  construct,  maintain,  and  operate  said 
road  shall  annually  pay  Into  the  treasury  of  said  city,  as  rental  tor  the  use 
of  said  road,  a  sum  which  should  not,  except  as  In  the  act  provided,  be  less 
than  the  annual  interest  upon  the  bonds  to  be  Issued  by  said  city  for  the 
construction  of  said  road,  and,  In  addition  to  said  interest,  a  further  sum, 
which  should  be  equal  to  a  percentage  of  not  less  than  1  per  centum  upon 
the  whole  amount  of  said  bonds.  It  was  further  provided  that  such  con- 
tract should  contain  provisions  for  the  valuation  of  the  whole  or  a  part  of  the 
property  of  the  said  contracting  person,  firm,  or  corporation  employed-  In  and 
about  tiie  equipment,  maintenance,  and  operation  of  aald  road,  and  for  the 
purdiase  of  the  same  by  the  city  at  snch  valuation,  or  a  percentage  of  the 
same,  should  said  lease  not  be  renewed;  and  that  the  city  In  and  for  which 
said  road  shall  be  constructed  should  also  have  a  flnt  lien  upon  the  rolling 
stock  and  other  property  of  the  said  contracting  person,  firm,  or  corporation 
constituting  the  equipment  of  said  road,  and  used  or  intended  for  use  in  the 
maintenance  and  operation  of  the  same,  as  further  security  for  the  faithful 
performance  by  such  contracting  person,  firm,  or  corporation  of  the  cov- 
enants, conditions,  and  agreements  of  said  contract.  Section  35  of  the  act 
provides:  "The  equipment  to  be  supplied  by  the  person,  firm  or  corporation 
operating  such  road  shall  Include  all  rolling  stock,  motors,  boilers,  engines, 
wires,  ways,  conduits  end  mechanisms,  machinery,  tools,  Implements  and  de- 
vices of  every  nature  whatsoever  used  for  the  generation  or  transmission  of 
motive  power  and  including  all  power-houses  and  all  apparatus  and  all  de- 
vices for  signalling  and  ventilation."  Section  38  provides  that  the  Board  of 
Bapld  Transit  Commissioners  may,  from  time  to  time,  with  the  consent  In 
writing  of  the  bondsmen  or  sureties  of  the  peraon,  firm,  or  corporation  which 
has  contracted  to  construct,  equip,  maintain,  and  operate  said  road  or  roads, 
or  any  of  them,  agree  with  said  contracting  person,  firm,  or  corporation  upon 
changes  In  and  modifications  of  said  contract,  or  of  the  plans  and  specIQca- 
tiona  upon  wlilch  said  road  or  roads  Is  or  are  to  be  constructed. 

Id  pursuance  of  the  provisions  of  this  act  a  contract  for  the  construction 
of  the  Bapld  Transit  Railroad  was  made  between  the  Rapid  Transit  Com- 
mliistonen  and  the  relator,  by  which  the  relator  agreed  to  fully  contract  and 
equip  the  Rapid  Transit  Railroad  upon  tbe  genera!  plans  mentlonea,  and 
thereafter  to  use.  maintain,  and  operate  the  same  under  a  lease  thereof  from 
the  city  for  a  period  of  50  yeara.  Section  8  of  the  flret  chapter  of  this  con- 
tract provides:  "Tbe  word  'equipment'  to  mean  all  equipment  used  or  in- 
tended for  use  on  the  railroad.  Including  all  motora,  cars,  whether  used  for 
paasen^n,  freight,  express  or  any  other  purpose,  and  all  otber  rolling  stock, 
all  bollen,  engines,  wires,  ways,  conduits,  mechanisms,  machinery,  powers 
bouses,  all  real  estate  upon  which  any  such  power-houses  shall  stand  or 
which  shall  be  necessary  for  the  generation  or  transmission  of  motive  power, 
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and  all  tools,  Implements  and  devices  of  every  nature  wbatsoever  nsed  for 
sncb  generation  or  transmlBslon  of  motive  power,  and  also  all  apparatus  and 
devices  for  lighting,  signalling  and  Tenttlatlon, — wbethw  soeli  equipment  be 

situate  on  or  near  or  separate  from  tbe  railway  provided  tbat  tiie  same  be 
used  or  Intended  for  use  In  connection  therewith  or  for  any  of  Its  purposes, 
and  Including  all  such  equipment  in  existence  at  any  time  during  or  at  the 
end  of  the  term  of  the  lease."  Section  13  of  the  chapter  provides:  "The  word 
'construction*  to  mean  all  the  work  of  conatmctlng  the  railroad,  including  the 
doing  of  work,  the  providing  of  materials,  the  complete  furnishing  of  the 
equipment  of  the  railroad,  the  restoration  and  reconstruction  of  street  sur- 
faces, sewers  and  other  sub-surface  structures,  and  all  other  work  or  ma- 
terials to  be  done  or  furnished  of  every  nature  whatsoever  under  the  agree- 
ment for  construction."  Chapter  2  of  the  contract  provides  for  the  construc- 
tion of  the  road  by  the  relator.  He  there  agrees  at  his  own  cost  and  expense, 
and  In  strict  conformity  with  tbe  speclflcatlous,  to  furnish  all  tbe  materials 
and  labor  necessary  and  proper  for  the  purpose,  and  in  good,  substantial,  and 
workmanlike  manner  construct  tbe  railroad:  and  also  to  provide  a  complete 
equipment  of  tbe  railroad  according  to  definition  of  equipment  and  according 
to  tbe  speciflcatloDs;  and  the  city  is  to  pay  and  the  contractor  to  receive  for 
the  construction  of  tbe  railroad  the  Bums  specified  In  the  contract  Tbe  con- 
tract also  ^vldes  tbat  the  board  shall  have  the  right  on  any  section  of  tbe 
railroad  to  require  additional  work  to  be  done,  or  additional  materials  to  be 
fumlsbed.  or  botii,  within  the  general  purview  of  a  rapid  transit  railroad  as 
described  In  the  copy  of  the  routes  and  general  plan.  If  such  additional  work 
or  materials  sbonld  be  required,  then  the  reasonable  value  thereof  should  be 
paid  to  the  contractor.  It  is  also  provided  that  tbe  work  to  be  done  and  the 
materials  furnished  are  to  be  subject  to  tbe  direction  and  approval  of  the 
engineer.  The  contractor  shall  promptly  obey  and  foUow  every  dh%ctlon 
within  the  general  purview  of  tbe  work  which  shall  be  givoi  by  tbe  englnett. 
"or,  if  any  other  dispute,  question,  or  doubt  as  to  wbat  is  the  obligation  of 
the  contractor  sbaU  arise  prior  to  the  time  of  Uie  complete  constractlon  and 
equipment  of  the  railroad  and  the  declaratltm  thereof  hy  the  board,  the  deter- 
mination of  the  engineer  shall  be  binding  upon  the  contractor  and  the  city, 
80  far  as  tbat  tbe  contractor  shall,  as  the  case  may  be,  proceed  or  refrain 
from  proceeding,  and  without  any  delay  obey  the  requirement  of  the  engi- 
neer. But  a  determination  of  tbe  engineer  shall  not  be  finally  conclusive 
upon  either  the  contractwf  or  the  city  *  •  •  as  to  the  question  whether 
the  contractor  is  entitled  to  additional  payment  for  anything  additionally  re- 
quired by  the  engineer.  *  *  *  In  every  such  case  the  engluea  shall  make 
bis  determination  In  writing  and  in  duplicate,  one  duplicate  to  be  filed  with 
the  board  and  tbe  ottao'  duplicate  to  be  delivered  to  the  contractor.  Such 
determInatt(Hi  as  to  work  done  or  materials  supplied  on  or  after  the  first 
day  of  the  calendar  month  next  preceding  th(>  date  of  making  such  certifi- 
cate, Aiall.  if  filed  with  tbe  board  within  five  days  after  Its  said  date,  be 
binding  and  conclusive  upon  the  city  unless  :he  board  shall  appeal  within 
ten  (10)  days  after  such  determination  is  filed  with  It,  and  shall  appeal 
within  ten  (10)  days  after  such  delivery  to  him.  •  •  •  The  contractor 
shall  become  entitled  to  additional  payment  for  additional  work  or  by  rea- 
son of  additional  spedficatloDS.  drawings,  details  or  other  requirements  inly 
upon  tbe  production  of  tbe  cotiflcate  and  determination  of  the  engineer  if 
unappealed  from  and  certified  by  tbe  board,  or.  If  so  appealed  from,  then 
on^  upon  and  according  to  the  final  award  of  arbitrator  or  umpire  as  afore- 
said certified  by  tbe  board."  It  Is  further  provided  that  "the  city  shall  pay 
the  contractor  for  the  work  as  the  same  progresses  upon  vouchers  certified 
by  the  board";  that  the  amount  so  certified  by  the  board  shall  be  forth- 
with paid  by  the  city  to  the  contractor  without  any  deduction:  and  that 
"full  and  sufficient  equipment,  Including  all  rolling  stock.  «  •  •  gubways, 
conduits,  mechanisms,  *  •  «  Implements,  and  devices  of  every  nature 
whatsoever  used  for  the  generation  or  transmission  of  motive  power,  and 
including  all  power-houses,  real  estete  necessary  therefor,  or  for  tbe  genera- 
tion or  transmlssioa  of  motive  power,  and  all  apiraratus  for  signaling  and 
ventilation,  are  to  be  provided  by  tbe  contractor  at  Its  expense  as  provided 
in  tbe  statute" 
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HATCH,  J.  It  cannot,  I  think,  be  doubted,  but  that  both  stat- 
ute and  contract  contemplated  that  the  commissioners  should  exer- 
cise very  broad  powers  in  providing  for  the  construction  of  the  fun- 
nel, and  in  changing  the  detail  of  the  plans  after  the  same  had  been 
begun.  In  the  exercise  of  power  respecting  changes  the  only  limita- 
tion seems  to  be  that  departure  should  not  be  made  from  the  gen- 
eral plan  of  construction.  It  logically  follows,  therefore,  that  when- 
ever the  commissioners,  by  reason  of  matters  not  contemplated  when 
the  contract  was  made,  and  the  exigency  of  the  situation  required 
a  change  in  method  and  manner  of  construction,  they  have  the  power 
to  make  such  change,  and  the  contractor  is  bound  to  observe  and 
comply  with  the  directions  given  concerning  it.  As  motive  power 
was  in  process  of  development  when  the  contract  was  made,  it  was 
not  definitely  determined  what  power  should  be  used.  When  this 
subject  was  settled,  it  was  agreed  that  electricity  was  the  only  power 
practicable.  The  commissioners,  when  this  conclusion  was  reached, 
undoubtedly  had  the  power  to  make  such  change  as  was  necessary 
to  conform  the  tunnel  to  meet  the  requirements  of  electricity  as  a 
motive  power,  and  enlarge  the  same,  in  order  to  make  provision  there- 
for. Consequently,  the  increased  excavation,  which  was  found  nec- 
essary for  the  walls  of  the  tunnel  in  order  to  accommodate  and  apply 
the  electric  motive  power  to  the  best  advantage,  was  clearly  within 
the  power  of  the  commissioners  to  direct,  and  the  work  rendered 
necessary  thereby  became  a  part  of  the  construction  of  the  tunnel. 
Primarily,  the  construction  of  the  tunnel  was  to  furnish  a  place  for  a 
railroad.  The  whole  purpose  is  to  enable  a  railroad  to  be  operated 
in  this  space,  and  when  the  space  is  excavated  it  becomes  a  place  in 
which  to  put  the  equipment  of  a  railroad;  and  this  embraces  cars, 
rails,  motive  power,  and  all  else  essential  to  the  complete  establish- 
ment of  the  same  with  the  power  which  moves  the  trains  over  its 
tracks.  The  increased  excavation,  therefore,  rendered  necessary  by 
the  adoption  of  electricity  as  a  motive  power,  was  clearly  within  the 
power  of  the  commissioners  to  order,  the  contractor  to  do;  and, 
when  done,  it  was  properly  chargeable  to  construction. 

The  vitrified  ducts,  which  form  a  part  of  the  solid  wall  of  the 
tunnel,  fall  within  the  same  category,  and,  if  the  enlargement  of  the 
excavation  be  construction,  the  wall  is  also.  I  am  quite  ready  to  con- 
cede that  within  a  strict  definition  and  in  a  technical  sense  these  ducts, 
or  hollow,  vitrified  brick,  may  be  described  as  a  conduit  or  way, 
and  therefore  within  the  words  of  the  statute;  but  that  is  not  the 
controlling  consideration.  The  tunnel  is  that,  and  it  is  properly  de- 
scribed as  a  conduit  or  way  for  the  passage  of  cars;  but  because 
the  cars  run  through  it  does  not  make  it  equipment.  The  real  ques- 
tion is,  what  are  these  vitrified  ducts,  within  the  meaning  of  the  stat- 
ute and  the  contract  thereunder?   It  is  evident  that  the  statute  and 
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the  COTitract  provide  for  two  separate  things,  each  one  quite  inde- 
pendent of  the  other  in  fact  and  in  all  the  essential  rights  of  property. 


part  of  the  tunnel  which  is  construction  the  city  is  to  furnish,  pay 
for,  and  own.  That  part  which  is  equipment,  the  contractor  is  to 
furnish,  pay  for,  and  own,  subject,  when  provided,  to  a  certain  lien 
on  the  part  of  the  city  for  its  protection.  The  entire  tunnel  proper 
is  regarded  as  a  street,  of  which  the  city  is  the  owner  in  fee.  The 
contractor  cannot  own  any  part  of  this  structure,  or  have  an  interest 
therein,  except  to  place  therein  a  railroad,  with  the  necessary  power 
to  operate  it.  His  interest  must,  of  necessity,  be  a  severable,  per- 
sonal property  interest  in  the  equipment,  which,  if  not  paid  for  by 
the  city  at  tlie  expiration  of  the  term  of  the  lease,  he  may  remove 
as  his  property.  The  lan^age  of  the  statute  as  to  what  constitutes 
equipment  provides  that  it  shall  include  all  rolling  stock,  motor, 
boilers,  engines,  wires,  ways,  conduits  and  mechanisms,  machinery, 
tools,  implements  and  devices  of  every  nature  whatsoever  used  for 
the  generation  or  transmission  of  motive  power,  and  including  all 
power-houses  and  all  apparatus  and  all  devices  for  signalling  and 
ventilation"  (section  35,  c.  729,  Laws  1896;  section  35,  c.  616,  Laws 
1900) — ^thus  showing  that  the  statute  contemplated  by  this  recital 
that  the  equipment  in  its  essential  characteristics  should  be  personal 
property.  So  far  as  it  speaks  of  real  property,  it  is  of  such  prop- 
erty as  is  independent  of  the  tunnel,  use  of  which  is  made  for  the 
generation  and  transmission  of  motive  power  to  the  tunnel  proper. 
The  property  used  for  the  generation  of  power  to  be  supplied  to  the 
tunnel  would  not  have  been  embraced  within  the  term  "equipment" 
had  not  the  statute  so  named  it.  It  is  essentially  real  property,  neces- 
sary for  the  operation  of  the  railroad ;  and,  as  it  was  essential  in 
order  to  furnish  motive  power,  the  duty  was  devolved  upon  the 
contractor  to  funiish  it,  and  upon  that  the  city  was  given  a  lien,  as 
well  as  upon  the  equipment  used  in  the  tunnel.  The  title  to  this 
property,  whether  real  or  personal,  is  in  the  contractor,  and  upon 
it  the  city  is  given  a  lien.  It  is  incomprehensible  that  the  city  can 
have  a  fee  in  real  property,  and  another  person  own  a  part  of  it  at 
the  same  time.  Either  the  city's  property  right  in  the  tunnel  is  less 
than  a  fee,  and  the  contractor  has  a  property  right  therein,  or  else 
that  which  forms  an  integral  part  of  the  tunnel  is  owned  by  the 
city,  and,  if  so,  must  necessarily  be  a  part  of  the  construction.  It 
must  be  conceded,  I  think,  that  the  commissioners  had  the  power 
in  the  original  plan  to  construct  the  side  walls  of  the  tunnel  entirely 
of  hollow,  vitrified  brick,  whether  thereafter  used  as  a  receptacle  for 
the  conduits  proper  or  not.  If  such  had  been  the  plan,  it  could  not 
be  contended  but  that  the  wall  itself,  even  though  constructed  of 
hollow  brick,  would  be  a  part  of  the  construction.  It  could  have 
constructed  the  walls  of  the  tunnel  of  solid  brick,  leaving  holes 
therein,  through  which  the  conduits  transmitting  the  power  could  be 
placed,  and  no  one  would  then  contend  but  that  the  wall  was  con- 
struction, even  though  used  by  the  contractor  as  a  place  for  his  con- 
duit. What  the  commissioners  could  do  in  the  beginning  they  could 
do  during  the  progress  of  the  work  with  the  same  force  and  effect 


perfectly  divisible.  That 
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as  though  it  was  originally  planned.  What  they  did  was  to  change 
the  plan  by  providing  for  the  enlarged  excavation.  There  was  then 
c(xistructed  a  wall  next  the  side  of  the  excavation,  made  of  hollow 
brick  coated  with  water  proofing.  Next  this  structure  was  placed 
the  vitrified  ducts,  inclosed  in  mortar.  On  the  outside  of  this,  and 
forming  the  inner  wall  of  the  tunnel,  has  been  placed  a  mass  of  solid 
concrete,  13  inches  thick,  the  whole  inclosed  at  top  and  bottom 
in  a  solid  mass  of  concrete  and  mortar.  As  the  wall  reaches  the 
stations  constructed  along  the  line,  the  vitrified  brick  ducts  are  car- 
ried under  the  floors  of  the  stations,  and  covered  over  with  about 
three  inches  of  concrete,  over  which  is  placed  a  tesselated  floor ;  and, 
leaving  the  station,  the  vitrified  brick  ducts  again  enter  the  con- 
tinuing wall.  This  whole  construction  is  as  firm  and  solid  a  part 
of  the  structure  as  are  the  steel  supporting  columns ;  is  as  much  an 
integral  part  of  the  whole  as  is  the  roof,  which  spans  the  top. 

Upon  what  principle  of  law  can  it  be  held  that  the  contractor  owns 
under  the  terms  of  this  contract  a  part  of  this  structure,  and  how, 
if  vested  with  such  ownership,  can  the  city  have  a  fee  therein  ?  The 
conduit  which  conveys  the  motive  power  to  run  the  railroad  con- 
sists of  lead  tubes,  lined  with  copper,  in  which  run  the  electric  wires ; 
and  the  actual  conductor  of  the  power  is  drawn  through  the  ducts 
from  the  manholes.  Because  the  vitrified  brick  chambers  are  used 
as  receptacles  for  this  conduit  does  not  make  it  a  part  of  the  equip- 
ment, any  more  than  does  the  open  space  of  the  tunnel  make  it  equip- 
ment because  the  cars  run  therein;  and  tht  ducts  do  not  become 
any  less  a  part  of  the  solid  wall  because  they  are  used  for  holding 
the  conduits  which  carry  the  live  electric  wires.  As  we  have  before 
observed,  the  contract  itself  contemplated  a  severable  interest  of 
property  rights,  distinct  and  independent.  No  construction  of  it 
ought,  therefore,  to  obtain,  which  makes  such  rights  joint,  instead 
of  several,  and  which  gives  a  part  ownership  in  the  fee  of  the  tunnel, 
when  the  statute  vests  it  absolutely  in  the  city.  It  is  to  be  borne 
in  mind  that  at  the  expiration  of  the  lease  the  city  is  to  take  and  pay 
for  the  equipment,  and  intermediate  that  time  it  has  a  lien  thereon. 
It  must  follow  that  if  the  city  for  any  reason  refuses  to  take  and  pay 
for  the  equipment  upon  the  termination  of  the  lease,  the  contractor 
will  have  the  right  to  remove  the  same.  He  has  title  to  the  property, 
and  is  either  entitled  to  be  paid  for  the  same,  or  have  the  right  to 
take  possession.  This  is  his  legal  right,  if  he  has  title  thereto.  The 
city,  upon  its  part,  is  authorized  to  enforce  its  lien  against  the  prop- 
erty of  the  contractor,  and  is  invested  with  all  legal  remedies  in  en- 
forcement of  the  same  in  the  event  that  the  contractor  is  guilty  of  a 
breach  of  the  contract.  Suppose  the  city  forecloses  its  lien,  and  sells 
the  vitrified  brick,  which  has  become  an  integral  part  of  the  wall, 
what  would  it  deliver  to  the  purchaser,  and  how  would  the  latter 
get  possession  of  the  property  thus  sold?  A  judgment  of  foreclosure 
would  not  provide  for  a  destruction  of  the  wall  of  the  tunnel,  as  it 
would  not  be  the  appropriate  relief  in  such  an  action,  and  a  pur- 
cluser  could  take  nothing  unless  he  acquired  the  right  to  destroy 
a  pCHtion  of  the  wall.  Certainly,  neither  the  statute  nor  the  contract 
contemplated  such  a  result   The  presence  of  the  vitrified  brick  does 
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not  make  the  structure  any  less  a  wall,  nor  change  its  permanent 
character ;  nor  is  it  more  or  less  a  way  or  conduit  than  the  place 
where  the  rails  are  laid  and  the  cars  operated.  By  the  provisions 
of  the  contract,  the  contractor  is  not  to  furnish  equipment  until 
after  two-thirds  of  the  work  of  construction  is  done.  This  clearly 
contemplates  that  the  tunnel  should  be  excavated  and  the  walls  finish- 
ed before  the  contractor  should  begin  to  supply  equipment;  and 
the  same  thing  ts  true  as  to  the  schedules  of  equipment  which  he 
is  required  to  file.  Clearly,  therefore,  the  contract  contemplates 
that  eqviipment  was  considered  as  something  entirely  aside  from  and 
independent  of  the  permanent  structure  constituting  the  tunnel  proper. 
Such  provision  is  inconsistent  with  the  idea  of  ownership  of  any 
part  of  the  permanent  structure  of  the  tunnel.  The  metal  tubes  which 
carry  the  electric  wires  answer  completely  the  statutory  definition 
of  equipment  and  the  terms  of  the  contract.  This  is  introduced  after 
the  structure  is  completed,  and  may  be  removed  therefrom  without 
damage  to  the  structure  or  interference  with  its  integrity.  It  is  prop- 
erty to  which  a  lien  can  attach,  and  upon  which  it  may  be  enforced. 
There  is  no  inconsistency  of  title  as  to  it,  even  though  it  passes 
through  the  wails  of  the  tunnel.  Such  view  harmonizes  the  provi- 
sions of  the  statute  and  contract  as  to  what  is  essentially  construc- 
tion and  what  is  essentially  equipment.  I  am  not  able  to  see  that 
any  other  view  does,  so  far  as  this  matter  is  concerned.  Equipment 
in  this  respect  can  be  introduced  after  the  tunnel  is  completed.  The 
vitrified  brick  cannot  be  so  introduced.  When  it  is  introduced  it 
becomes  a  part  of  the  permanent  structure. 

It  seems  to  me,  therefore,  that  as  the  commissioners  could  have 
originally  authorized  the  enlarged  excavation  and  this  method  of 
constructing  the  wall  for  the  purpose  for  which  it  is  to  be  used,  they 
possessed  the  same  power  after  determination  was  made  to  use 
electricity  as  the  motive  power,  and  they  had  then  the  same  reserved 
power  to  direct  the  construction  of  both  tunnel  and  wall  in  this 
manner  as  they  had  in  the  beginning.  When  the  commissioners  so 
determined,  the  contractor  had  no  alternative  but  to  obey  and  con- 
struct the  tunnel  and  its  walls  in  that  particular  manner.  The  en- 
gineer in  charge  of  the  work,  and  every  one  in  authority,  have  placed 
this  construction  upon  the  statute  and  the  contract,  and  determined 
what  is  the  physical  fact — that  this  vitrified  brick  was  an  integral, 
inseparable  part  of  the  wall.  Being  such,  the  city  has  the  absolute 
title  to  the  whole  structure,  and  it  seems  to  me  absurd  to  say  that 
the  contractor  can  have  any  ownership  therein,  or  the  city  any  Hen 
thereon.  If  this  view  obtains,  it  necessarily  follows  that  the  con- 
tractor became  entitled  to  be  paid  for  the  items  for  which  the  war- 
rant was  directed  to  be  drawn.  There  are  some  small  items  of  steel, 
expanded  metal,  and  cast  iron,  which  the  record  does  not  make 
clear  whether  they  are  a  part  of  the  structure.  I  do  not  understand, 
however,  that  there  is  any  dispute  but  that  the  contractor  is  entitled 
to  be  allowed  those  items,  as  forming  a  part  of  the  construction  if 
our  view  obtains  as  to  what  constitutes  equipment  and  what  con- 
struction. If  otherwise,  as  to  these  items  an  alternative  writ  would 
be  necessary. 
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If  these  views  are  sound,  it  follows  that  the  order  should  be  re- 
versed, with  $io  costs  and  disbursements,  and  the  writ  directed  to 
issue,  with  $50  costs. 

VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  J.,  concur. 

INGRAHAM,  J.  I  concur  in  the  conclusion  of  Mr.  Justice 
HATCH.  The  scheme  adopted  by  the  statute  imposed  upon  the 
Board  of  Rapid  Transit  Commissioners  extensive  pow^  in  the  con- 
struction of  this  road.  They  were  to  provide  the  plans. by  which 
the  road  was  to  be  constructed,  and  necessarily  were  to  determine 
the  width  of  the  cut,  the  thickness  of  the  walls,  and  just  how  they 
were  to  be  constructed ;  and  from  time  to  time,  as  the  construction 
proceeded,  they  had  authority  to  change  the  plans  or  the  method 
of  construction.  The  construction  of  the  subway  was  to  be  paid  for 
by  the  city;  the  equipment  of  the  road  was  to  be  paid  for  by  the 
contractor;  and  the  statute  defined  what  should  be  equipment 
and  what  should  be  construction.  The  contract  that  was  made 
carried  this  definition  of  equipment  into  it.  It  cannot  be  doubted 
but  that  the  board  and  the  engineer  had  power  to  change  the  plans 
for  the  side  walls  of  the  tunnel,  and  provide  that  they  should  be  thicker 
than  provided  for  by  the  original  plans,  and  contain  open  spaces 
to  be  used  for  the  conduits  by  which  the  electric  power  was  to  be 
carried  to  the  cars  to  be  used  in  operating  the  road.  I  quite  agree 
with  the  cotut  below  that  neither  the  board  nor  the  engineer  could 
call  that  construction  which  was  in  reality  equipment,  and  compel 
the  city  to  pay  for  it;  but  the  board  had  the  right  to  determine 
how  the  side  walls  of  the  tunnel  should  be  constructed,  and  that  it 
should  contain  spaces  to  be  used  for  the  ducts  or  conduits  for  the 
electric  wires,  and  such  a  provision  would  not  make  the  whole  wall 
a  duct  or  conduit,  nor  the  cost  of  constructing  the  walls  cost  of  equip- 
ment. When  the  Rapid  Transit  Commissioners  determined  that 
the  walls  should  be  built  wider  than  at  first  contemplated,  and  in  that 
wall  there  should  be  left  a  space  to  be  used  for  a  conduit,  it  deter- 
mined the  question  of  the  construction  of  the  wall,  which  was  an 
essential  part  of  the  subway  construction.  I  think  we  should  look 
nt  this  wall  as  if  its  present  method  of  construction  had  been  pro- 
vided for  by  the  ori^nal  plans,  as  undoubtedly  it  would  have  been  if, 
at  the  time  the  original  plans  were  made,  it  had  been  determined 
that  electricity  should  be  used  as  the  motive  power,  and  that  the  safe 
and  efficient  operation  of  the  road  required  that  the  ducts  for  the 
transmission  of  this  power  should  be  inserted  in  the  wall;  and  in 
that  case  I  do  not  think  it  would  have  been  claimed  that  the  cost  of 
the  construction  of  the  wall  should  be  charged  to  equipment.  The 
fact  that  the  determination  by  the  board  to  adopt  electricity  as  the 
motive  power,  and  that  the  proper  method  of  supplying  such  elec- 
tricity to  the  cars  was  by  ducts  or  conduits  built  into  the  wall,  could 
not,  upon  any  principle,  make  the  cost  of  the  necessary  excavation 
or  the  building  of  the  wall  a  part  of  the  equipment,  any  more  th^ 
if  the  board  had  originally  determined  to  build  the  wall  as  it  is  now 
built.    It  is  still  the  wall  of  the  subway,  which  is  a  part  of  the  con- 
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struction  of  the  road  itself ;  and  the  cost  (rf  building  that  wall  seems 
to  me  to  be  clearly  a  cost  of  the  subway  itself,  and  not  equipment. 
The  cars  to  be  used  in  the  operation  of  this  road  are  clearly  equip- 
ment to  be  furnished  by  the  contractor.  If,  after  the  plans  had  been 
prepared,  it  had  been  determined  to  run  cars  considerably  higher 
than  originally  contemplated,  and  in  consequence  of  that  change  in 
the  height  of  the  cars  it  had  been  necessary  to  increase  the  height 
of  the  subway,  I  think  that  the  cost  of  buil<£ng  the  increased  height 
could  not  be  called  equipment,  although  such  increased  height  was 
made  necessary  by  the  equipment  to  be  furnished  by  the  contractor ; 
and  so  the  fact  that  the  adoption  of  electricity  required  that  the  walls 
should  be  thicker,  so  as  to  contain  the  ducts  or  conduits  through 
which  the  electric  wires  were  to  run,  would  not  make  the  walls 
themselves  conduits,  or  the  increased  cost  of  building  the  walls  the 
cost  of  equipment.  The  modified  plans  as  adopted  provided  that 
there  should  be  inserted  in  the  walls  a  vitrified  brick  chamber  or  duct 
through  which  the  wires  should  be  placed  which  carried  the  elec- 
triaty  from  the  outside  of  the  tunnel  to  the  cars.  The  photographs 
and  plans,  a  part  of  the  record,  show  clearly  this  method  of  con- 
struction. I  was  inclined  to  think  that  these  vitrified  brick  conduits 
or  ductsk  would  come  within  the  definition  of  equipment  which  is  con- 
tained in  the  statute.  They  are  to  be  used  to  carry  the  electric  wires, 
and  thus  be  "ways,  conduits  and  mechanisms,  *  *  *  used  for 
the  transmission  of  motive  power,"  and,  as  such,  equipment,  under 
section  35  of  the  act.  There  is,  I  think,  a  distinction  between  the 
wall  of  the  subway  and  these  ducts  or  conduits  inserted  in  the  wall. 
One  is  essentially  a  necessary  part  of  the  subway ;  the  other  is  essen- 
tially a  part  of  the  equipment ;  and*  whether  these  ducts  were  placed 
inside  the  wall  or  outside  the  wait,  they  had  no  relation  to  the  con- 
struction of  the  road  itself,  but  were  there  solely  for  the  purpose  of 
furnishing  a  method  for  the  transmission  of  the  electric  power.  The 
statute  provides  that  "wires,  ways,  conduits  and  mechanisms  *  *  * 
and  devices  of  every  nature  whatsoever  used  for  the  *  *  *  trans- 
mission of  motive  power"  shall  be  equipment. 

As,  however,  the  corporation  counsel  conceded  on  the  argument 
that  this  was  all  construction  or  all  equipment,  and  as  I  am  clearly 
of  the  opinion  that  the  walls  are  construction,  and  not  equipment,  I 
concur  in  granting  the  application. 

LAUGHLIN,  J.  (concurring).  I  agree  with  Mr.  Justice  HATCH 
that  the  relator  is  entitled  to  recover  of  the  city  the  cost  of  the  extra 
excavation  necessitated  by  the  change  of  plans  incident  to  placing 
the  conduits  for  the  electrical  cables  in  the  side  walls  of  the  tunnel 
and  of  constructing  the  vitrified  hollow  tile  conduits  or  ducts.  Dur- 
ing the  argument  it  occurred  to  me — but  the  point  was  not  made  by 
counsel  for  the  respondent — that  it  would  be  inequitable  to  decide 
that  this  extra  work  was  construction,  the  entire  cost  of  which  must 
be  borne  by  the  city,  for  the  reason  that,  if  the  contractor  is  to  be 
permitted  to  use  these  conduits  without  paying  rental  to  the  city 
other  than  the  low  rate  of  rental  provided  for  on  all  construction  orig- 
inally' contemplated  to  be  made  by  the  city,  and  on  which  his  com- 
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petitors  in  bidding  figured,  he  is  saved  a  tremendous  outlay  of  money, 
it  having  been  his  duty  under  the  statute  and  contract,  before  the 
alteration  thereof,  to  construct  all  conduits  that  might  be  necessary 
for  carrying  the  electrical  cables  as  part  of  the  equipment,  and  at 
his  own  cost  and  expense.  It  would  seem  that  this  question  should 
have  been  considered  by  the  Board  of  Rapid  Transit  Railroad  Com- 
missioners before  consenting  to  a  change  of  the  plans,  or  rather 
before  consenting  to  a  change  thereof  upon  the  understanding  that 
the  contractor  was  to  be  permitted  to  use  the  conduits  constructed 
in  the  side  walls  free  of  special  rental  or  other  charges.  Of  course, 
if  the  commissioners  deemed  the  construction  of  these  conduits  in 
the  side  walls  sufficiently  beneficial  and  advantageous  to  the  city  to 
justify  them  in  paying  the  entire  expense  therwrf,  even  if  the  con- 
tractor refused  to  pay  a  rental  therefor,  they  not  only  had  the  power, 
but  I  think  they  might  properly  have  consented  to  the  construction 
at  the  expense  of  the  city;  but  it  does  not  appear  that  they  endeav- 
ored to  obtain  from  the  relator  an  agreement  to  pay  the  fair  value 
of  the  use  and  occupation.  However  this  may  be,  the  propriety  of 
the  action  of  the  commissioners  is  not  presented  for  review.  The 
learned  corporation  counsel  expressly  stated  on  the  argument  that 
the  respondent  does  not  contend  that  the  payment  of  this  claim  may 
be  resisted  upon  equitable  grounds,  but  concedes  the  contrary;  and 
bases  his  action  solely  upon  want  of  power  on  the  part  of  the  com- 
missioners to  change  the  plans  and  contract  and  require  this  addi- 
tional excavation  and  the  construction  of  these  conduits  at  the  expense 
of  the  city.  It  is  thus  conceded  that  there  is  no  reason  for  with- 
holding the  writ  on  discretionary  grounds;  that  all  facts  relating 
to  the  right  of  the  relator  to  payment  for  this  work  are  fully  pre- 
sented by  the  moving  papers,  and  raise  a  question  of  law  pure  and 
simple,  depending  solely  on  the  power  of  the  commissioners;  and 
that  no  question  concerning  the  improper  exercise  of  such  power 
is  involved.  Nor  is  it  claimed  that  the  comptroller,  in  refusing  to 
honor  the  voucher,  exercised  any  judicial,  discretionary,  or  other 
than  ministerial  power,  or  that  the  relator  should  be  left  to  an  action 
at  law.  By  stating  these  concessions  on  the  part  of  the  corporation 
counsel,  I  am  not  to  be  understood  as  disagreeing  with  him.  They 
are  merely  stated  for  the  purpose  of  showing  that  the  questions 
which  would  otherwise  require  consideration  and  an  expression  of 
opinion  by  the  court  have  not  been  investigated  by  me,  and  I  express 
no  opinion  thereon.  The  single  problem  thus  presented  on  the  ap- 
peal is  not  difficult  of  solution. 

That  this  method  of  construction  is  superior,  and  will  tend  to  in- 
sure greater  safety  to  passengers  and  those  working  in  the  tunnel 
as  well,  is  manifest.  Had  the  idea  been  thought  of  or  suggested  orig- 
inally, there  can  be  but  little  doubt  that  it  would  have  been  adopted 
then.  We  cannot  say  that  the  change  of  plan  was  made  solely  for 
the  benefit  of  the  contractor.  I  think  the  fair  inference  is  that  it  is 
for  the  benefit  of  the  city  and  of  the  public  as  well.  It  does  not  ap- 
pear how  long  tlu8  tunnel  will  last ;  but  'the  fan*  inference  is  that 
it  will  last  much  longer  than  the  period  of  50  years  over  which  the 
lease  to  the  contractor  extends ;  and  probably,  by  repairs  and  recon- 
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stniction  from  time  to  time,  it  will  last  indefinitely.  Moreover,  ex- 
press authority  is  found  in  section  6  of  the  Rapid  Transit  Act,  so 
called,  as  amended  by  chapter  729,  Laws  of  1896,  for  making  pro- 
vision in  the  plans  for  the  present  and  future  needs  of  the  public 
for  sewers,  gas,  or  water  pipes,  or  electric  wires  underneath  the 
surface  of  the  streets  .under  which  the  railroad  is  to  be  constructed, 
and  for  the  city's  charging  rental  for  such  use  where  the  right  to 
such  use  of  the  street  without  compensation  did  not  exist.  The 
learned  counsel  for  the  relator  cites  this  as  authorizing  the  construc- 
tion of  these  conduits  and  the  renting  of  such  of  them  as  may  not 
be  needed  by  the  relates.  I  think  authority  may  there  be  found  for 
renting  to  the  relator  such  of  them  as  he  needs.  It  appears,  and  is 
not  controverted,  that  at  the  time  the  legislation  was  applied  for,  and 
when  the  contract  was  made,  it  was  not  contemplated  that  any  per- 
manent conduit  would  be  necessary  for  conducting  the  electrical 
cables;  but  it  was  then  intended  that  they  should  be  suspended  or 
placed  in  the  interior  of  the  tunnel,  and  remain  of  a  movable  nature. 
These  were  the  circumstances  under  which  it  was  provided  by  the 
Legislature  and  by  tile  contracting  parties  that  whatever  conduits 
might  be  necessary  for  the  operation  of  the  road  should  fall  within 
the  classification  of  equipment,  the  expense  of  which  should  be  borne 
in  the  first  instance  by  the  contractor,  the  same,  however,  to  be  pur- 
chased by  the  city  at  a  fair  valuation  at  the  expiration  of  the  lease. 
The  conduits  then  in  contemplation  were  to  constitute  equipment, 
and  upon  them  as  well  as  the  rest  of  the  equipment  the  city  was 
to  have  a  lien  to  insure  the  performance  of  the  contract.  By  the 
contract  and  plans  as  changed  by  mutual  consent,  however,  certain 
conduits,  suitable  for  holding  the  electrical  cables,  to  enforce  pay- 
ment for  which  is  the  object  of  this  proceeding,  have  become  a  perma- 
nent part  of  the  construction,  and  irremovable  without  the  destruc- 
tion of  the  side  walls  of  the  tunnel.  These  conduits  thus  forming  a 
part  of  the  permanent  construction  do  not,  in  my  opinion,  necessarily 
fall  within  the  classification  of  equipment  as  used  in  the  statute  or 
in  the  contract.  The  commissioners  may  well  have  deemed  that  it 
was  to  the  benefit  and  advantage  of  the  city,  in  its  future  operation 
of  the  road  after  the  expiration  of  the  lease,  to  have  suitable  con- 
duits in  the  side  walls  for  use  in  transmitting  power.  I  think,  if  the 
plans  had  originally  so  provided,  there  could  be  no  question  but  that 
it  was  the  duty  of  the  contractor  to  construct  them;  and,  it  being 
his  duty  to  furnish  alt  conduits  for  equipment  at  his  own  expense, 
he  could  not  then  use  them  without  the  consent  of  the  city  or  its 
authorized  representatives.  Whether  the  contractor  is  or  should  be 
entitled  to  use  these  conduits  for  the  electrical  cables  employed  in 
transmitting  the  power  is  a  separate  and  distinct  question,  not  neces- 
sarily presented  on  this  appeal,  which,  as  has  been  seen,  involves  only 
the  power  of  the  commissioners  to  require  their  construction.  The 
commissioners  had  power  under  the  statute,  and  reserved  in  the  con- 
tract, to  alter  and  change  the  plans  with  the  consent  of  the  con- 
tractor. We  are  not  concerned  with  the  question  whether  the  con- 
tractor could  have  been  compelled  to  submit  to  a  change  of  the 
plans  so  as  to  provide  for  the  construction  of  these  conduits  solely 
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for  the  benefit  of  the  city  for  three  reasons :  First,  the  change  was 
made  at  his  suggestion ;  second,  he  has  consented  to  it ;  and,  third, 
most  of  the  work  was  done  by  him  at  his  own  risk  before  the  com- 
missioners formally  authorized  the  change  or  determined  to  allow 
him  compensation  therefor  as  part  of  the  construction.  Thus  the 
question  comes  before  us  as  if  these  provisions  had  been  in  the  orig- 
inal contract,  and  there  had  been  no  express  provision  that  the  con- 
tractor should  have  the  use  of  the  conduits  gratuitously.  One  of 
the  grounds  upon  which  the  relator  recommended  this  change  in  the 
plans  is  that  it  will  insure  greater  safety  to  the  public;  and  this  is 
undoubtedly  true.  Suppose,  in  addition,  he  or  the  chief  engineer 
of  the  board  had  also  recommended  that  it  would  be  to  the  interest 
and  advantage  of  the  city  on  grounds  of  economy  on  account  of  the 
impracticability  of  making  these  changes  after  the  expiration  of  the 
lease  without  incurring  several  times  the  outlay  that  will  be  required 
in  doing  the  work  now,  and  suppose  the  contractor,  on  account  of 
its  being  to  his  advantage  also,  had  offered  to  pay  the  fair  rental  for 
the  use  of  the  conduits,  could  there  be  any  doubt  of  the  power  of 
the  commissioners,  with  the  consent  of  the  contractor,  to  make  the 
changes  for  these  reascxis?  Is  the  power  of  the  commissioners  in 
that  regard  any  less  because  they  may  intend  to  permit  the  contractor 
to  use  the  conduit  without  paying  rental?  Is  it  not  apparent  that 
this  question  as  to  the  use  of  the  conduit  by  the  relator  is  separate 
and  independent  from  the  power  to  authorize  their  construction? 
The  contract  expressly  provides,  as  shown  in  the  affidavit  by  the  re- 
lator: "The  railroad  hereby  leased  includes  the  railway  construc- 
tion under  the  routes  and  general  plans,  *  *  *  together  with 
terminals,  stations,  and  all  other  appurtenances  whatsoever  of  the 
said  railroad,  but  not  including  the  equipment  thereof."  Thus  it  ap- 
pears that  the  contractor  not  only  agreed  to  furnish  all  equipment, 
including  conduits,  at  his  own  cost  and  expense,  but  it  was  expressly 
provided  that  the  city  did  not  lease  to  the  contractor  any  equipment. 
Therefore,  although  these  conduits  are  now  part  of  the  permanent 
construction,  and  oelong  to  the  city,  they  will,  if  used  by  the  con- 
tractor, serve  the  purpose  of  part  of  the  equipment  which  it  was 
originally  contemplated  was  to  be  furnished  and  paid  for  by  him ; 
and  for  the  purpose  of  any  application  on  his  part  to  use  them  they 
should  be  considered  as  equipment  within  those  provisions  of  the 
contract  requiring  him  to  provide  equipment  at  his  own  cost  and  ex- 
pense; and,  since  the  conduits  are  not  leased  to  the  contractor,  he 
must  acquire  his  right  to  use  them,  for  he  has  not  that  right  under 
the  statute  or  contract  as  originally  made  at  least.  The  relator  claims 
that  this  is  now  construction,  and  in  this  contention  we  agree.  It 
therefore  follows  that  he  cannot  use  it  as  equipment  as  a  matter  of 
right,  for  the  city  has  not  agreed  to  lease  equipment,  and  the  use 
he  contemplates  making  of  it  is  clearly  equipment  within  the  fair 
intent  and  meaning  of  the  contract  and  according  to  the  understand- 
ing of  the  parties  at  the  time  the  contract  was  made,  which,  as  shown 
by  the  moving  papers,  contemplated  the  suspension  of  the  cables 
within  the  tunnel.  The  metallic  cable  inclosing  the  copper  wires  or 
other  electrical  conductors  are  not  conduits,  but  those  opening  in 
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the  side  walls  will  be  if  used  for  carrying  such  cables.  This  con- 
struction will  result  in  justice  to  both  parties.  The  contract  per- 
mits it,  and  equity  requires  it.  It  appears  that  the  expense  of  pro- 
viding suitable  conduits  or  conductors  for  the  electrical  cables  which 
was  to  be  borne  by  the  contractor  would  be  very  large,  and  some 
idea  of  this  expense  may  be  inferred  from  the  fact  that  the  contractor 
proceeded  with  and  performed  nearly  one-half  of  this  work  of  insert- 
ing conduits  in  the  side  walls,  the  aggregate  cost  of  which,  accord- 
ing to  the  affidavit  of  the  chief  engineer  of  the  board,  will  be  $ir 
150,000,  before  obtaining  the  formal  approval  of  the  commissioners 
to  a  change  of  the  plans,  or  arriving  at  an  agreement  as  to  who 
was  to  pay  therefor;  and  during  several  months  he  was  proceeding 
under  a  resolution  which  required  him  to  bear  the  entire  cost  thereof. 
It  is  therefore  just  that  in  being  saved  this  large  expenditure  of 
money  and  greater  protection  against  the  liability  of  accidents  he 
should  pay  a  rental  to  the  city  for  the  use  of  these  conduits;  and 
it  is  right  that  the  city  should  pay  the  cost  of  construction,  since 
they  become  its  property,  permanently  affixed  in  the  construction, 
and  useful  beyond  the  period  of  the  relator's  lease.  The  contractor, 
in  dealing  with  the  commissioners,  is  chargeable  with  knowledge  of 
the  limitations  of  their  powers ;  and  it  seems  to  me  that  they  have 
not,  by  failing  to  have  an  understanding  with  him  with  respect  to 
paying  rental,  foreclosed  the  city  from  asserting  a  right  to  recover 
the  fair  value  of  the  use  of  these  conduits.  All  of  the  provisions 
of  the  statute  and  of  this  contract  have  not  been  drawn  to  our  at- 
tention upon  this  appeal ;  but  unless  there  are  other  provisions  of  the 
contract,  not  printed  in  the  record,  or  of  statutes,  to  which  our  at- 
tention has  not  been  caU«i,  controlling  on  the  point,  I  think  that 
the  commissioners  were  not  and  are  not  justified  in  permitting  the 
contractor  to  use  the  conduits  without  paying  the  city  any  rental 
therefor.  The  commissioners  may  have  led  the  contractor  to  be- 
lieve that  he  is  to  be  permitted  to  use  these  conduits  gratis ;  and,  if 
that  be  the  effect  of  the  amended  contract  and  plans,  then  the  ques- 
tion of  power  on  the  part  of  the  commissioners  to  permit  such  use 
without  compensation  to  the  city,  perhaps  embarrassed  by  a  question 
of  estoppel  in  not  having  a  clear  understanding  on  the  subject,  may 
arise  in  the  future;  but  it  is  not  directly  presented,  and  cannot  be 
decided  now.  However,  that  does  tiot  affect  the  power  of  the  com- 
missioners, with  the  consent  of  the  contractor,  to  make  the  changes 
in  the  contract  and  plans,  and  to  obligate  the  city  to  pay  for  the 
work  required  thereunder. 

For  these  reasons,  therefore,  I  vote  for  a  reversal  of  the  (wder,  and 
for  awarding  a  peremptory  writ  of  mandamus  according  to  the  prayer 
of  the  petition. 
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BULSON  T.  TOWN  OF  OREEN  ISLAND. 
i^vpreme  Oonrt.  Special  Term.  Albai^  Goonty.  April,  1902.) 

1.  Towwa—DiviBioN— Prior  Liabilities. 

Lawa  18&i,  c.  239,  provided  that  the  expense  of  operating  a  state  bridge 
Bbonld  be  borne  by  a  certain  town.  This  town  was  afterwards  divided, 
and  the  act  creating  a  new  town  from  one  rach  parts  provided  that  all 
qwdal  laws  relating  to  the  original  town  were  repealed  bo  far  as  they 
related  to  the  new  town  to  be  created.  Beld,  that  the  new  town  waa 
free  from  liability  for  any  part  of  the  ezpenae  of  operating  tbe  bridge, 
Incurred  after  the  new  city's  creation. 

SL  Same — Statdtohy  pRovisiONa. 

Laws  1896,  c.  459,  providing  for  a  proportionate  division  of  the  "debts 
owed  by  a  town"  on  its  division  Into  separate  mnnicipalltles,  refers  only 
to  debts  contracted  at  the  time  of  the  division,  and  does  not  render  a 
new  town  liable  to  pay  Its  proportionate  share  of  the  cost  of  work  per^ 
formed  after  the  division  and  chargeable  to  the  old  municipality. 

Action  by  Abram  Bulson  against  the  town  of  Green  Island.  Tried 
at  special  term  on  an  agreed  statement  of  fact.  Judgment  for  defend- 
ant. 

J.  S.  Frost,  for  plaintiff. 

William  F.  Hickey,  for  defendant 

HERRICK,  J.  The  bridge,  in  operatitig  whicli  the  services  sued 
for  in  this  action  were  rendered,  was  constructed  by  the  state,  over 
a  highway  of  the  state,  and  is  operated  by  and  under  the  direction  of 
the  state.  The  state,  as  it  had  a  right  to  do,  provided  by  chapter  239, 
Laws  1891,  that  the  expense  of  operating  such  bridge  should  be  paid 
by  the  town  of  WatervUet.  Except  for  that  provision  of  the  statute, 
the  expense  of  operating  the  bridge  would  be  a  state  expense.  By 
the  division  of  the  former  town  of  WatervUet  into  the  town  of  Colonie, 
Green  Island,  and  the  city  of  Watervliet,  the  former  town  of  Water- 
vUet has  been  extinguished  and  destroyed,  so  that  the  town  of  Water- 
vUet, as  such,  no  longer  exists,  and  therefore  cannot  be  charged  with 
the  expense  of  operating  such  bridge.  The  only  question,  then,  is  as 
to  whether  the  constitutent  parts  of  what  was  formerly  the  town  of 
Watervliet  can  be  compelled  to  pay. 

As  above  stated,  the  only  authority  for  charging  such  expense  upon 
the  town  of  Watervliet  was  the  statute.  The  statute  was  not  a  gen- 
eral law,  but  a  special  law  relating  only  to  this  bridpe  and  to  the 
town  of  WatervUet.  It  may  be  said  that  when  a  town  is  extinguished 
all  laws  relating  to  it,  so  Kir  as  the  future  is  concerned,  fall  with  it, 
only  the  rights  that  have  accrued  under  such  laws  continuing;  and  being 
protected;  but,  in  addition  to  this  general  rule,  we  have  m  this  case 
the  additional  fact  that  by  the  law  creating  the  town  of  Green  Island 
all  special  laws  and  parts  of  special  laws  relating  to  the  town  of  Water- 
vliet as  it  existed  before  the  passage  of  the  act  creating  such  town 
were  repealed  so  far  as  they  related  to  the  town  of  Green  Island. 
Thus  the  very  act  which  imposed  this  liability  upon  the  town  of  Water- 
vliet is,  as  to  the  town  of  Green  Island,  repealed;  and  these  services, 
having  been  rendered  after  the  town  of  Watervliet  was  divided  and 
extinguished,  and  after  the  passage  of  such  repealing  act,  cannot  have 
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been  rendered  under  or  pursuant  to  such  act.  Chapter  459  of  the 
Laws  of  1896,  relating  to  the  apportionment  of  the  debts  of  towns 
which  have  been  divided  or  altered,  relates  only  to  the  debts  due  at  the 
time  of,  or  that  had  been  contracted  before,  such  division  or  alteration ; 
it  does  not  contemplate  providing-  for  the  payment  oi  debts  by  a  town, 
created  or  contracted  after  such  division  or  alteration. 

It  seems  to  me,  therefore,  that  the  town  of  Green  Island  is  not  liable 
for  any  portion  of  the  services  rendered  in  operating  this  bridge,  which 
is  situated  within  the  limits  of  the  city  of  Watervliet,  and  that,  there- 
fore, judgment  should  be  rendered  in  favor  of  the  defendant,  and  dis- 
missing plaintiff's  complaint. 


HERB  T.  HBTROPOLITAN  HOSPITAL  &  DIBPENBABT  OF  NKW 

YORK. 

(Supreme  Court.  Appellate  DlTlston,  First  Department   February  20,  180S.) 

1.  COTBNANT  AOAINBT  IVCCHBRANCBB— NeCEBBITT  OF  ACTUAL  DAHAeC 

The  covenantee  Is  entitled  to  Immediately  recover  aB  damages-  for 
breach  of  a  covenant  against  Incumbrances  the  difference  t>etween  the 
value  of  the  premises  with  and  without  an  encroachment,  thoi^  he 
has  expended  no  money  on  account  thereof. 
9,  MoBTOAOB  FoBBCLOSURB—CoDNTBRCLAiH— Right  to  Jubt  Triai^ 

Code  Civ.  Proc.  {  500,  provides  that  an  answer  shall  contabi  a  state- 
ment of  any  new  matter  constituting  a  counterclaim.  Section  501  de- 
flnes  a  counterclaim,  and  section  607  ivovldes  that  a  defendant  may  set 
forth  as  many  coonterdalma  as  he  has,  wbetber  tlicy  are  socli  as  were 
formerly  denominated  legal  or  eqtiltable.  Section  974  provides  that 
where  the  defendant  Interposes  a  counterclaim  the  mode  of  trial  of 
an  Issue  of  fact  arising  thereon  Is  the  same  as  If  It  arose  In  an  action 
brought  by  the  defendant  against  the  plaintiff.  Section  96S  provides 
that  an  Issue  of  fact,  in  an  action  in  which  the  complaint  demands 
Judgment  for  a  sum  of  money  only,  must  be  tried  by  a  jury  unless  jury 
trial  Is  waived,  etc.  Held,  that  a  defendant  In  a  purchase-money  mort- 
gage foreclosure,  who  Interposed  as  a  counterclaim  a  claim  for  dam- 
ages arising  from  a  breach  of  a  covenant  against  Incombrancee,  was 
entitled  to  a  jury  trial  on  the  Issues  so  raiaed. 
&  Sahi— Bbttlehxnt  or  Isbdss. 

When,  In  a  purchase-mon^  mortgage  forecloauie,  tbe  only  Isbiks 
are  those  arising  on  a  counterclaim  for  breach  of  covenant  a^nst  in- 
cumbrances and  reply  thereto.  It  la  not  necessary  that  tucb  laaues  be 
settled  before  being  noticed  for  trial. 
4.  Sahb — Deitial  of  Motion— Prophiett. 

Code  Civ.  Proc.  S  ^0,  provides  that,  where  a  party  Is  mtltled  to 
trial  by  jury,  he  "may"  apply  for  an  order  directing  all  the  questions 
arising  upon  the  Issues  to  be  stated  for  trial  accordingly,  and  upon  tbe 
hearing  the  court  "must"  cause  the  issues  to  be  so  stated.  Heu,  iJut 
a  defendant,  having  a  right  to  trial  by  jury  on  Issues  raiaed  bcf  bis 
counterclaim,  was  entitled  as  a  matter  of  right  to  have  Us  moUra  for 
their  settlement  granted. 
Sb  Same— Review  on  Afpbal. 

Code  Civ.  Proc.  {  1S16,  provides  that  an  appeal  from  a  final  jadg< 
ment  brings  up  for  review  an  Intermediate  order  specified  In  the  notice 
of  appeal,  and  "necessarily  affecting  the  judgment,"  and  which  has 
not  already  been  reviewed  on  a  separate  appeal  therefrom.  Sections  190 
and  1324  authorize  appeals  to  the  Court  ot  Appeals  from  final  jndg- 
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ment«  or  orders,  and  provide  that  appeals  may  also  be  taken  to  that 
court  from  the  Appellate  Dlrlslon  of  the  Supreme  Court,  where  the 
latter  allows  the  same.  Held,  that  a  defendant,  who  was  entitled  as 
a  matter  of  right  to  a  jmj  trial  on  Issnea  raised  by  his  counterclaim, 
could  rerlew,  on  appeal  to  the  Appellate  Dliislon  from  final  Judgment 
against  him,  the  denial  ttt  hla  motion  for  a  settlement  of  such  Issues 
and  for  a  Jury  trial,  as  otherwise  the  right  to  trial  by  jury,  as  guar- 
antied by  tlie  CcmabtutlDn,  could  not  be  rerlewed  by  the  Court  of 
Appeals. 

&  Same— Skttlbubnt  or  Ibsueb— Tiur  of  Motion, 

Code  ClT.  Proc.  S  970,  provides  that  where  a  party  Is  entitled  to  a  Jury 
trial  he  may  apply  for  an  order  directing  all  questions  arising  upon 
the  Issues  to  be  stated  for  trial  accordingly,  aqd  on  the  hearing  the  court 
must  cause  the  Issues  to  be  so  stated.  Section  974  proTldes  that  where 
defendant  Interposea  a  counterclaim,  and  demands  an  afflrmatlTe  Judg- 
ment, the  mode  of  trial  of  an  Israe  of  ftict  thereon  Is  the  same  as  If 
It  arose  in  an  action  brought  by  the  defendant  against  the  plaintiff. 
General  Bules  of  Practice.  Xo.  81,  provides  that,  where  the  trial  on  Is- 
sues of  fact  Is  not  provided  for  by  the  Code,  If  either  party  shall  desire 
a  Jury  trial  he  ahal!.  within  10  days  after  Issue  Joined,  give  notice  of 
motion  therefor,  and  the  court  may  settle  the  issues.  Held,  that  the 
right  of  a  defendant  to  a  trial  by  Jury  on  Issues  raised  by  his  counter- 
claim was  not  waived  by  failure  to  demand  a  Jury  by  making  a  motion 
to  settle  the  Issues. 
7.  Samk— Waivbr  or  Right  to  Jdrt. 

Code  Civ.  Proc.  I  1009,  proTldes  that  a  party  may  waive  his  right 
to  a  Jury  by  falling  to  claim  a  Jury  trial  befwe  the  production  of  any 
evidence  on  the  trial.  Held,  that  a  statement  by  plaintiff's  counsel  In 
a  mortgage  foreclosure  that  tbe  allegations  of  the  complaint  were  ad- 
mitted, but  a  counterclaim  was  Interposed,  and  that  he  offered  In  evi- 
dence the  bond  and  mortgage,  which  were  conceded,  and  had  calculated 
the  interest,  was  ndt  an  introduction  of  evidence  so  as  to  render  a 
subsequent  demand  for  Jury  trial  too  late. 

Van  Brunt  P.  J.,  and  McLaughlin.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  county. 

Mortgage  foreclosure  by  Lilly  Herb  against  the  Metropolitan  Hos- 
pital &  Dispensary  of  New  York.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

The  action  was  broagbt  for  the  ftnedosiire  of  a  mortgage  upcoi  real  estate 
Tipoti  which  tt  was  alleged  lo  tbe  complaint  there  wns  due  and  owing  tbe 
nun  of  $2,000,  and  Interest  thereon  at  the  rate  of  5  per  centum  per  annum 
from  the  27th  day  of  December,  1900.  The  answer  contained  no  denial 
of  any  of  the  allegations  of  the  complaint,  and  consequently  tbe  same  were 
admitted,  but  it  Interposed  a  counterclaim  for  damages  for  a  breach  of 
covenant  against  Incumbrances  contained  In  a  deed  from  the  plaintiff  to 
the  defendant.  It  Is  alleged  Ui  the  answer  that  the  mortgage  was  given 
by  the  defmdant  to  the  plalnUff  to  secure  part  of  the  purchase  price,  and. 
as  a  specification  of  the  breach  of  covenant  against  Incumbrances,  It  is 
alleged  that  the  premises  were  not  free  and  dear  from  incumbrances,  but. 
on  ttie  contrary,  were  and  are  "subject  to  an  encroachment  one  foot  In 
width,  and  thirteen  feet  three  and  one-half  inches  in  length,  in,  upon,  and 
along  the  easterly  border  or  line  of  the  said  premises  herein  referred  to, 
the  same  consisting  of  a  brick  wall,  with  windows  and  doorway  opening 
upon  the  said  premises  her^n  refm«d  to,  and  forming  the  rear  wan  of  a 
tonilding  fronting  upon  and  lending  back  from  Second  avenue  thereto, 
and  which  wall  rests  wholly  In  and  upon  aald  premises  herein  referred 
to  for  its  entta«  length."  Tbe  premises  are  situated  on  the  southerly  side, 
of  East  Eighty-Second  street  and  have  a  frontage  of  20  feet,  and  extend 
In  depth  77  feet.  It  thus  appears  that  the  encroachment  Is  along  the  eaat- 
erl7  Une  of  tbe  premises.   It  is  further  alleged  in  the  anawer  that  tbe  imr^ 
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diaw  price  of  tbe  pmnlses  was  |9,000,.aDd  that  by  reason  of  the  plalnmTi 
Tlolatton  of  her  covenant  and  of  this  encroachment  the  premises  are  len 
valnable,  and  were  and  are  Injuriously  affected  and  lessened.  In  value  to 
the  extent  of  S2,000,  for  whtcb  an  alilrmatlTe  Judgment  Is  demanded.  The 
plaintiff,  by  a  replj  containing  a  general  denial,  put  in  Issue  ail  the  allega- 
tions of  the  counterclaim.  Within  10  days  after  the  joinder  of  Issue  tbe 
defendant  duly  moved  at  Specia)  Term  for  the  settlement  of  the  Issues 
raised  by  the  counterclaim  and  reply,  and  for  a  jury  trial  thereof.  Her 
motion  was  denied.  Before  the  defendanlfa  time  to  appeal  from  tbe  orto 
expired  the  action  was  moved  for  trial  at  Special  Term  by  tbe  plaintiff. 
The  appearances  of  counsel  for  both  respondent  and  appellant  were  noted, 
and  thereupon  the  record  shows  that  counsel  for  tbe  plaintiff  stated:  "The 
maklnjf  of  the  bond  and  mortgage  is  admitted,  and  in  fact  all  matters  al- 
lied in  the  complaint  are  admitted.  A  counterclaim,  however,  for  $2,000 
is  interposed  by  Uie  defendant  on  the  ground  that  there  was  encroacbmmt 
on  the  property  at  the  time  defendant  gave  this  bond  and  mortgage.  I  offer 
In  evidence  the  bond  and  mortgage  for  the  sum  of  $2,000,  which  is  con- 
ceded, and  I  have  calculated  tbe  intoest,  and  it  amounts  to  tbe  som  ot 
99B.84;  total,  $2,096.84.  The  interest  is  calculated  for  eleven  months  and 
fifteen  days  at — "  Whereupon  defendant's  counsel  Interrupted  by  addressing 
the  court,  stating  that  his  client  had  interposed  a  counterclaim  which  had 
been  denied;  that,  believing  that  it  was  entitled  to  a  jury  trial  of  the  is- 
sues thus  raised,  it  made  a  motion  for  the  settlement  of  the  Issues  for  trial 
by  jury;  that  the  motion  was  denied;  that,  in  view  of  a  ruling  of  tbe  Oourt 
of  Appeals  that  It  was  Its  duty  to  again  move  for  a  jury  trial  of  tbe  ac- 
tion being  brought  to  trial  at  Special  Term,  he  then  moved  for  an  order 
for  such  a  trial  of  said  iaaxxes,  basing  his  claim  on  sections  968  and  974  of 
tbe  Code  of  Civil  Procedure,  and  upon  the  constitutional  right  of  hla  client 
Counsel  for  tbe  respondent  Insisted  that  the  appellant's  remedy  was  an  ap- 
peal from  the  order  denying  bis  motion  to  settle  tbe  issues,  and  further- 
more claimed  that  the  appellant's  counterclaim  raised  no  Issues,  Inasmuch 
as  there  Is  no  allegation  that  the  appellant  was  obliged  to  pay  out  any  money 
on  account  of  the  alleged  breach  of  covenant  The  appellant's  request  for 
a  jury  trial  was  denied,  to  which  its  counsel  excepted,  and  thereupon  stated 
that  he  desired  to  Introduce  no  evidence;  whereupon  Judgment  of  fore- 
closure was  directed  In  favor  of  the  plaintiff  and  dismissing  appellant's 
counterclaim.  The  appellant  did  not  appeal  from  tbe  order  of  the  Special 
Term  denying  Its  fcn*nial  motion  for  a  jury  trial,  bat  In  Its  notice  (tf  appeal 
it  gave  notice  that  it  intended  to  review  said  order. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  LAUGHLIN.  JJ. 

T.  Augustin  L,edwith,  for  appellant. 
Morris  H.  Hayman,  for  respondent 

LAUGHLIN,  J.  The  allegations  of  the  answer  sufficiently  show 
a  breach  of  the  plaintiff's  covenant  against  incumbrances,  and  we 
do  not  understand  that  this  is  questioned  by  the  respondent,  whose 
contention  is  that  the  appellant  cannot  recover  more  than  nominal 
damages  for  the  breach  without  showing  expenditure  of  money  on 
account  of  the  alleged  incumbrance.  His  contention  is  not  tenable. 
There  was  an  immediate  breach  erf  the  covenant,  and  the  appellant 
was  entitled  to  recover  the  difference  between  the  "^ue  of  the  prem- 
ises with  and  without  the  encroachment.  Huych  v.  Andrews,  113 
N.  Y.  81,  20  N.  E.  581,  3  L.  R.  A.  789,  10  Am.  St.  Rep.  432. 

The  further  questions  to  be  determined  on  this  appeal  are :  First. 
Was  the  appellant  entitled  as  matter  of  right  to  a  jury  trial  of  the 
issues  raised  on  its  counterclaim?  Second.  Could  such  issues  be 
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noticed  for  trial  at  Trial  Term  without  application  to  the  court  for 
this  settlement?  Third.  Was  the  defendant  entitled  to  have  the  is- 
sues settled,  and  was  it  essential  to  the  preservation  of  such  rights 
if  it  existed,  that  a  motion  should  be  made  for  the  settlement  of  the. 
issues  within  ten  days  after  the  joinder  of  issue?  Fourth.  Is  the 
order  denying  appellant's  motion  reviewable  on  appeal  from  the  judg- 
ment? Fifth.  Could  the  right  be  preserved  by  renewal  oi  the  ap- 
plication on  the  trial?  Sixth.  Was  the  application  timely  made  on 
the  trial?    These  questions  will  be  considered  in  the  order  stated. 

First.  There  can  be  no  question  but  that  appellant  might  have 
maintained  a  separate  action  to  recover  these  damages,  and  that 
it  then  would  have  been  entitled  to  a  jury  trial  under  the  Constitu- 
tiOT-  It  is  therefore  inaccurate  to  say  that  the  right  of  a  trial  of 
the  issues  by  a  jury  is  not  guaxantied  by  the  Constitution.  But  here 
the  counterclaim  is  interposed  in  a  suit  in  equity,  and  it  was  doubt- 
less competent  for  the  Legislature,  in  permitting  the  interposition 
of  a  legal  counterclaim  in  such  a  suit,  to  regulate  the  procedure  by 
which  a  jury  trial  might  be  had.  In  a  suit  in  equity  a  counterclaim 
of  this  nature  is  clearly  authorized  by  the  Code.  Code  Civ.  Proc. 
§§  500,  501,  507.  Section  968  of  the  Code  provides  that  an  issue 
oif  fact  in  "an  action  in  which  the  complaint  demands  judgment  for 
a  sum  of  money  only,"  or  in  "an  action  of  ejectment;  for  a  nuisance; 
or  to  recover  a  chattel,"  "must  be  tried  by  a  jury,  unless  a  jury  trial 
is  waived,  or  a  reference  is  -directed."  Section  974  of  the  Code  pro- 
vides that  "where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  issue  of  fact,  arismg  thereupon,  is  the  same,  as  if  it 
arose  in  an  action,  brought  by  the  defendant,  against  the  plaintiff, 
for  the  cause  of  action  stated  in  the  counterclaim  and  demanding 
the  same  judgment."  These  statutory  provisions  are  so  plain  and 
clear  that  they  would  not  seem  to  require  judicial  construction;  but 
they  have  been  given  full  force  by  a  construction  that  the  counter- 
claim therein  referred  to  is  one  upon  which  a  separate  cause  of  action 
for  an  affirmative  judgment  could  be  maintained  against  the  plaintiff. 
Cook  v.  Jenkins,  79  N.  Y.  575 ;  City  Real  Estate  Co.  v.  Foster,  44 
App.  Div.  114,  60  N.  Y.  Supp.  577.  It  seems  clear,  therefore,  that 
the  appellant  was  entitled  to  a  jury  trial  of  these  issues  as  matter 
of  right,  even  though  they  arise  on  a  legal  counterclaim  in  a  suit 
in  equity ;  and  this  proposition  is  sustained  by  the  authorities. 
Deeves  v.  Metropolitan,  etc.,  Co.,  6  Misc.  Rep.  91,  26  N.  Y.  Supp. 
23,  affirmed  on  opinion  below  141  N.  Y.  587,  36  N.  E.  739 ;  McAleer 
V.  Sinnott,  30  App.  Div.  318,  51  N.  Y.  Supp.  956;  Hoffman  House 
V.  Hoffman  House  Cafe,  36  App.  Div.  170,  55  N.  Y.  Supp.  763; 
Wheelock  v.  Lee,  74  N.  Y.  495;  VanDeventer  v.  VanDeventer,  32 
App.  Div.  578,  53  N.  Y.  Supp.  236;  Baylis  v.  Bullock  Electric  Mfg. 
Co.,  59  App.  Div.  576,  69  N.  Y.  Supp.  693. 

Second.  In  such  an  action  it  is  proper,  and  perhaps  necessary, 
that  the  issues  arising  on  the  counterclaim  and  triable  by  a  jury 
should  be  settled  where  there  are  issues  of  fact  arising  on  the  com- 
plaint as  well ;  but  here  it  will  be  observed  that  the  only  issues  are 
those  arising  on  the  counterclaim  and  the  reply  thereto.   I  see  no 
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reason,  therefore,  why  these  issues  may  not  be  noticed  for  trial  at  the 
Trial  Term  without  their  being  settled.  There  being  no  other  issue 
to  try,  no  confusion  can  arise  from  such  practice.  Upon  the  verdict 
of  the  jury  and  the  pleadings  a  motion  could  then  be  made  for  judg- 
ment under  section  1225  of  the  Code.  The  question  has  generally 
arisen  where  material  allegations  of  the  complaint  were  put  in  issue, 
and  this  precise  question  seems  to  be  without  precedent.  In  the 
case  of  Mackellar  v.  Rogers,  109  N.  Y.  468,  17  N.  E.  350,  the  facts 
were  quite  similar  to  those  presented  by  this  record.  The  complaint 
in  equity  was  admitted,  and  the  issues  arose  on  a  legal  counterclaim. 
Defendant  noticed  the  issues  for  trial  at  Special  Term,  and  it  was 
held  that  he  thereby  waived  his  right  to  a  jury  trial.  In  the  opinion 
it  is  stated,  however,  that  in  such  case  the  defendant,  in  order  to 
preserve  his  right  to  a  jury  trial,  must  move  for  a  settlement  of  the 
issues  in  advance  of  the  trial  This  was  clearly  obiter  dictum,  but 
it  has  been  recently  quoted  by  the  same  court  with  apparent  approval. 
Bennett  v.  Edison  E.  I.  Co.,  164  N.  Y.  131,  132,  58  N.  E.  7.  This 
was  not  necessary  to  the  decision.  However,  the  precise  point  now 
under  consideration  does  not  appear  to  have  been  presented  or  con- 
sidered in  either  of  those  cases. 

Third.  If  the  appellant  were  not  entitled  to  notice  the  issues  fcM- 
trial  at  the  Trial  Term  without  having  them  settled,  he  was  entitled, 
as  matter  of  right,  under  section  070  of  the  Code,  to  have  his  motion 
for  their  settlement  granted.  Code  Civ.  Proc.  §  970;  Deeves  v. 
Metropolitan,  etc.,  Co.,  supra;  McAleer  v.  Sinnott,  supra;  Hoffman 
House  V.  Hoffman  House  Cafe,  supra.  Although  in  this  case  the 
motion  was  made  within  the  time  limited  by  rule  31  of  the  general 
rules  of  practice,  yet  this  is  such  a  substantial  right  that  it  has  been 
held  that  the  rule  does  not  limit  the  operation  of  this  section  of  the 
Code  in  cases  where  a  trial  by  jury  is  a  matter  of  right,  and  that  the 
motion  may  be  made  at  any  time  before  trial.  Conderman  v.  Con- 
derman,  44  Hun,  181 ;  Ulbricht  v.  Ulbricht,  89  Hun,  479,  35  N.  Y. 
Supp.  324;  and  VanDeventer  v.  VanDeventer,  supra.  It  has  been 
since  held,  however,  by  this  court,  without  considering  these  authori- 
ties, that  where  a  motion  to  settle  the  issues  is  necessary  under  sec* 
tion  970  of  the  Code,  it  must  be  made  within  the  time  prescribed  by 
rule  31.   Arnot  v.  Nevins,  44  App.  Div.  61,  60  N.  Y.  Supp.  401. 

Fourth.  I  am  of  opinion  that  the  order  denying  the  motion  for 
the  settlement  of  the  issues  is  reviewable  on  the  appeal  from  the  judg- 
ment. Section  1316  of  the  Code  provides  that  an  appeal  taken  from 
a  final  judgment  "brings  up  for  review,  an  interlocutory  judgment, 
or  an  intermediate  order,  which  is  specified  in  the  notice  of  appeal, 
and  necessarily  affects  the  final  judgment ;  and  which  has  not  already 
been  reviewed  on  a  separate  appeal  therefrom,  by  the  court  or  the 
term  of  court  to  which  the  appeal  from  the  final  judgment  is  taken. 
The  right  to  review  an  interlocutory  judgment  or  an  intermediate 
order,  as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might  have 
been  taken."  This  section  clearly  contemplates  the  review,  or  an 
appeal  from  a  final  judgment,  of  an  intermediate  order  that  might 
have  been  reviewed  on  a  separate  appeal,  provided  it  "necessarily 
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affects  the  final  judgment."  It  is  difficult  to  escape  the  conclusion 
that  an  order  denying  a  motion  for  the  settlement  of  issues  and  for 
a  jury  trial,  where  the  party  is  entitled  to  such  order  as  matter  of 
right,  does  affect  the  final  judgment,  where  ihat  judgment  is  subse- 
quently entered  as  the  result  of  a  trial  before  the  court  instead  of 
before  the  jury.  Tlie  provisicms  of  the  Code  seem  plain,  but  the 
decisions  are  quite  conflicting.  In  Stokes  v.  Stokes,  87  Hun,  152, 
33  N.  Y.  Supp.  1024,  where  an  order  of  reference  was  granted  against 
objection,  it  was  clearly  and  forcibly  stated,  but  not  necessarily  held, 
that  the  order  might  be  reviewed  on  an  appeal  from  the  final  judg- 
ment, and  that  the  party  thus  objecting  did  not  waive  his  right  by 
proceeding  with  the  trial  before  "the  referee.  In  Roslyn  Heights 
Land  Co.  v.  Burrowes,  22  App,  Div.  540,  48  N.  Y.  Supp.  15,  it  was 
held  in  the  Second  Department,  without  considering  Stokes  v.  Stokes, 
supra,  to  which  attention  was  not  called  in  the  points,  that  an  order 
of  reference  was  not  an  order  affecting  the  final  judgment,  and  there- 
fore was  not  reviewable  on  an  appeal  from  the  final  jud^ent,  and 
McCall  V.  Moschowitz,  14  Daly,  16,  was  cited  as  authority  for  the 
proposition.  The  McCall  Case,  however,  was  an  appeal  from  an 
interlocutory  judgment,  not  from  a  final  judgment ;  and  the  court  in 
that  case,  after  stating  this  fact,  which  was  decisive  of  the  proposi- 
tion, discusses  the  question  whether  such  orders  are  reviewable  on 
appeal  from  final  judgment,  and  cites  cases  arising  under  the  Code 
of  Procedure,  which  did  not  contain  a  provision  similar  to  that  quoted 
from  section  1316  of  the  Code  of  Civil  Procedure,  holding  in  the 
negative.  The  Case  of  Roslyn  Heights  Land  Co.,  supra,  was  a 
suit  in  equity  in  which  a  legal  counterclaim  was  interposed.  A  mo- 
tion was  made  to  settle  the  issues  arising  on  the  counterclaim  and 
for  a  jury  trial.  The  motion  was  denied ;  but  the  order  was  reversed 
on  appeal  (76  Hun,  62,  27  N.  Y.  Supp.  622),  without  prejudice  to  a 
motion  for  a  reference,  cm  the  ground  that  these  issues  involved  the 
examination  of  a  long  account.  Such  a  motion  was  made  and 
granted,  and  the  defendant  participated  in  the  trial,  attempting  to 
preserve  his  rights  by  objection.  This  court  held  in  Raff  v.  Koster, 
Bial  &  Co.,  38  App.  Div.  336,  56.  N.  Y.  Supp.  997,  that  an  order 
granting  a  bill  of  particulars  did  not  necessarily  affect  the  final  judg- 
ment, and  stated  the  rule  to  be  that  the  intermediate  cn-ders  review- 
able under  section  1316,  on  appeal  from  the  final  judgment,  are  "or- 
ders which,  if  reversed,  would  take  away  the  foundation  of  the  judg- 
ment, or  make  the  trial  or  the  judgment  entered  invalid  or  without 
support."  The  Court  of  Appeals  in  Taylor  v.  Smith,  164  N.  Y.  399, 
58  N.  E.  524,  held  that  an  order  denying  a  motion  for  a  new  trial 
on  the  minutes  of  the  court  was  an  intermediate  order,  necessarily 
affecting  the  final  judgment,  and,  within  the  meaning  of  section  1316, 
reviewable  on  appeal  therefrom.  The  right  of  the  Court  of  Appeals 
to  review  intermediate  orders  on  an  appeal  from  a  final  judgment  only, 
rests  on  this  section  of  the  Code,  and  is  the  same  and  no  higher 
than  the  authority  of  this  court.  If  the  appellant  in  the  case  at  bar 
had  appealed  from  the  order  denying  its  motion  to  settle  the  issues, 
and  this  court  had  affirmed  the  order,  the  Court  of  Appeals,  on  ap- 
peal from  such  an  order  of  affirmance,  would  have  had  no  jurisdic- 
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tion  to  review  the  order  without  leave  granted  by  this  court.  Code 
Civ.  Proc.  §§  loo,  1324;  Hammond  v.  National  Life  Assn.,  168  N. 
Y.  262,  61  N.  E.  244.  If,  however,  the  order  is  not  reviewable  by 
the  Court  of  Appeals  on  appeal  from  a  final  judgment,  there  is  no 
absolute  right  of  review  in  that  court  at  all,  although  the  question 
involves  one  of  the  most  important  rights  intended  to  be  guarantied 
by  the  Constitution.  We  think  it  was  not  intended  to  deprive  a 
party  of  the  right  to  have  such  a  question  reviewed  at  some  stage  of 
the  proceedings  by  the  Court  of  Appeals.  It  would  seem,  there- 
fore, that  section  1316  should  be  so  construed  as  to  give  a  party  who 
is  entitled  to  a  jury  trial  as  a  matter  of  right,  and  who  has  done 
nothing  to  forfeit  or  waive  such  right,  a  remedy  to  review  the  order 
depriving  him  of  this  constitution^  or  statutory  right  upon  an  ap- 
peal from  the  final  judgment  entered  in  the  case.  See  Fox  v.  Mat- 
thiessen,  155  N.  Y.  177,  49  N.  E.  673.  This  reasoning  is  especially 
applicable  to  this  case,  where  the  appellant's  time  to  appeal  from  th^ 
order  had  not  expired  when  judgment  was  taken  against  it  in  the 
court  of  equity.  In  these  circumstances  the  respondent  was  not 
prejudiced  by  the  appellant's  failure  to  appeal  from  the  order. 

Fifth.  There  is  much  confusion  in  the  decisions  on  the  question 
as  to  whether  in  a  case  of  this  kind  a  motion  should  be  made  for 
the  settlement  of  the  issues  in  advance  of  the  trial.  As  has  been  seen, 
there  is  a  dictum  in  Mackellar  v.  Rogers,  supra,  concurred  in  by 
all  of  the  members  of  that  court  except  one,  to  the  effect  that  such 
motion  is  necessary.  In  Smith  v.  Fleischman,  23  App.  Div.  355, 
48  N.  Y.  Supp.  234,  a  suit  in  equity,  where  there  was  a  legal  counter- 
claim and  issues  of  fact  arising  upon  both  the  complaint  and  counter- 
claim, it  was  held  by  this  court,  fcdlowing  the  dictum  in  Mackellar 
V.  Rogers,  supra,  that  the  defendant,  in  order  to  preserve  his  right 
to  a  jury  trial,  was  obliged  to  move  under  section  970  of  the  Code 
for  the  settlement  of  the  issues.  In  Arnot  v.  Nevins,  44  App.  Div. 
61,  60  N.  Y.  Supp.  401,  where  there  were  issues  of  fact  arising  on  a 
complaint  in  equity  and  issues  of  fact  arising  upon  a  legal  counter- 
claim, this  court  again  followed  the  dictum  in  the  Mackellar  Case, 
supra,  and  held  that  the  defendant's  right  to  a  jury  trial  was  lost 
because  he  did  not  apply  under  section  970  of  the  Code,  and  within 
the  time  prescribed  by  rule  31  of  the  general  rules  of  practice,  for 
an  order  settling  the  issues.  This  case  is  in  conflict  with  VanDe- 
venter  v.  VanDeventer,  supra,  which  apparently  was  not  cited,  where 
one  cause  of  action  for  equitable  relief  and  another  f^  legal  relief 
were  alleged  in  the  complaint,  upon  each  of  which  issues  of  fact  arose, 
and  it  was  held  that  the  defendant's  right  to  have  the  legal  issues 
tried  by  a  jury  might  be  asserted  at  any  time  before  the  production 
of  evidence  upon  the  trial.  To.  the  same  effect  is  Wheelock  v.  Lee, 
74  N.  Y.  495.  In  the  VanDeventer  and  Wheelock  Cases  the  party 
sued  was  demanding  his  constitutional  right  to  a  jury  trial  of  the 
issues  of  fact  arising  on  that  count  of  the  pleading  which  alleged 
a  cause  of  action  at  law  against  him;  while  in  the  Arnot  Case  the 
defendant,  who  unnecessarily  interposed  a  legal  counterclaim  in  an 
equity  suit,  was  demanding  a  right  to  a  jury  trial  on  his  own  counter- 
claim— but  that,  as  has  been  seen,  is  expressly  authorized  by  the 
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Code.    In  Bay  lis  v.  Bullock  Electric  Mfg.  Co.,  supra,  U  was  held 
by  this  court  that  where  issue  was  joined  on  a  complaint  demanding 
equitable  relief,  and  the  defendant  noticed  the  case  for  trial  at  Spe- 
cial Term,  he  did  not  thereby  waive  his  right  to  a  jury  trial,  where 
the  allegations  of  the  complaint  would  oidy  entitle  the  plaintiff  to 
recover  a  money  judgment,  and  that  he  did  not  lose  this  right  by  first 
moving  for  a  dismissal  of  the  complaint,  but  that  his  application  was 
timely  if  made  before  the  production  of  any  evidence.    It  will  be 
observed  that  section  970  of  the  Code  contains  no  limitation  as  to 
the  time  within  which  the  motion  for  the  settlement,  when  neces- 
sary, of  issues  must  be  made,  and  consequently  it  permits  the  making 
of  the  motion  any  time  before  trial.    Where  there  is  an  absolute 
right  to  have  the  issues  settled,  I  think  it  (juite  clear  that  rufe  31 
of  the  general  rules  of  practice  has  no  apphcation,  and  if  it  did  it 
would  be  inoperative  soi  far  as  in  conflict  with  the  Code.    It  is  ex- 
pressly limited  to  cases  "where  the  trial  of  issues  of  fact  is  unpro- 
vided for  by  the  Code."   The  trial  of  these  issues  of  fact  is  provided 
for  by  section  974  of  the  Code;  and  so  they  were  in  Arnot  v.  Nevins, 
supra,  wherein  I  think  this  court,  influenced  by  the  flimsiness  of  the 
issue  apparently  raised  for  the  sole  purpose  of  delaying  judgment, 
laid  down  an  erroneous  rule,  which  is  in  conflict  with  Ulbricht  v. 
Ulbricht,  89  Hun,  479,  35  N.  Y.  Supp.  ^24,  and  Conderman  v.  Conder- 
man,  44  Hun,  181,  not  dted  or  considered  in  the  opinion.  Under 
the  decisions  in  Wheelock  v.  Lee  and  Van  Deventer  v.  Van  De- 
venter,  supra,  the  plaintiff  would  have  been  entitled  to  a  jtuy  trial  of 
the  issues  if  she  had  demanded  it  for  the  first  time  upon  the  trial, 
and  without  any  previous  motion  or  application.    Section  970  of  the 
Code,  under  which  it  is  claimed  that  the  right  to  a  jury  trial  by  the 
appellant  conferred  by  section  974  of  the  Code  has  been  lost,  con- 
tains no  provisions  forfeiting  the  right  for  a  failure  to  make  the  mo- 
tion.   It  provides  that  where  the  case  is  not  embraced  in  section 
968  of  the  Code,  which  relates  only  to  jury  issues,  and  the  absolute 
right  to  a  jury  trial  of  an  issue  exists,  a  motion  to  settle  the  issues 
"may"  be  made,  and  that  the  motion  "must"  be  granted.    It  thus 
appears  that  by  the  express  terms  of  the  statute  the  making  of  the 
motion  is  permissive,  and  the  granting  thereof  if  made  is  manda- 
tory; and  this,  I  think,  is  the  proper  construction.   As  has  been 
seen,  the  plaintiff's  right  to  a  jury  trial  of  these  issues  was  not  waived 
by  failure  to  move  for  their  settlement.    The  statute  makes  no  dis- 
tinction between  the  parties  as  to  which  shall  make  the  motion;  nor 
does  it  contemplate  that  neglect  to  do  so  shall  affect  them  differently. 

Sixth.  The  remaining  question  is  whether  the  defendant's  applica- 
tion for  a  jury  trial  was  made  before  the  production  of  evidence  upon 
the  trial,  which  is  the  test  by  which  it  is  to  be  determined  whether 
his  right  to  a  jury  trial  was  waived.  Code  Civ.  Proc.  §  1009.  The 
record  does  not  show  the  reception  of  any  evidence  prior  to  the  de- 
fendant demanding  this  right.  It  contains  merely  a  statement  of  coun- 
sel for  the  respondent,  to  which  no  reply  was  made  by  counsel  for  the 
appellant  untU  he  arose,  interrupting  counsel  for  respondent,  and 
asserted  the  right  of  his  client  to  a  jury  trial.  It  was  not  necessary 
for  the  plaintiff  to  introduce  any  evidence.   The  defendant  had  the 
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affirmative,  and  was  entitled  to  open  the  case.  In  these  circumstances 
the  statement  made  by  plaintiff's  counsel  should  not  be  deemed  "the 
production  of  evidence,"  within  the  contemplation  of  section  1009 
of  the  Code,  and  consequently  the  appellant  did  not  waive  its  right 
to  a  jury  trial.  See  Baylis  v.  Bullock  Mfg.  Co.,  supra.  As  was  said 
in  People  v.  Albany  &  Susquehanna  R.  R.  Co.,  57  N.  Y.  176:  "A 
party  cannot  be  deprived  of  this  his  constitutional  privilege  by  a  mere 
technicality."    See,  also,  Wheelock  v.  Lee,  supra. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event,  and  that  the  order 
denying  defendant's  motion  for  an  order  settling  the  issues  arising  on 
the  counterclaim  and  reply,  and  directing  a  jury  trial  thereof,  should 
be  reversed,  and  motion  granted,  with  $10  costs. 

O'BRIEN,  J.,  concurs.  PATTERSON,  J.,  concurs  in  fourth  and 
sixth  subdivisions  of  this  opinion,  and  in  result. 

McLaughlin,  J.  (dissenting).  I  am  unable,  for  the  following 
reasons,  to  concur  in  the  opinion  of  Mr.  Justice  LAUGHLIN :  The 
defendant  purchased  from  the  plaintiff  certain  real  estate  in  the  city 
of  New  York,  and  gave  a  mortgage  upon  the  same  to  secure  a  portion 
of  the  purchase  money.  This  action  was  brought  to  foreclose  that 
mortgage.  The  answer  did  not  deny  any  of  the  allegations  of  the 
complaint,  but  set  up  a  counterclaim,  which  was  put  in  issue  by  a  reply, 
for  damages  alleged  to  have  been  sustained  by  reason  of  a  breach  of  a 
covenant  against  incumbrances  contained  in  the  deed  of  conveyance. 

The  action  is  an  equitable  one,  and  therefore  triable  by  the  court 
without  a  jury.  In  the  prevailing  opinion  it  is  said  that  the  interposi- 
tion of  the  counterclaim  entitled  the  defendant,  as  a  matter  of  right, 
to  a  trial  by  jury  of  the  issues  raised  by  the  counterclaim,  and  this 
notwithstanding  the  fact  that  no  order  had  been  obtained  in  advance  of 
the  trial  directing  that  such  questions  be  stated  for  trial.  This  conten- 
tion is  based  upon  the  provisions  of  section  974  of  the  Code  of  Civil 
Procedure,  which  provides  that  "where  the  defendant  interposes  a 
counterclaim,  and  thereupon  demands  an  affirmative  judgment  against 
the  plaintiff,  the  mode  of  trial  of  an  issue  of  fact  arising  thereupon  is 
the  same  as  if  it  arose  in  an  action  brought  by  the  defendant  against 
the  plaintiff  for  the  cause  of  action  stated  in  the  counterclaim  and  de- 
manding the  same  judgment."    This  section  did  not,  in  my  opinion, 

?'ve  either  party  the  absolute  right  to  have  the  action  tried  by  a  jury, 
he  section  must  be  construed  in  connection  with  section  970,  and 
when  thus  construed  it  will  be  found  that  the  latter  section  is  applica- 
ble. It  provides  that  "where  a  party  is  entitled  by  the  Constitution 
or  by.  express  provision  of  to  a  trial  by  a  jury  [the  parties  here 
were  entitled  by  express  provision  of  law  to  ^  trial  by  jury  of  the  issues 
arising  upon  the  counterclaim]  of  one  or  more  issues  <^  fact  in  an 
action  not  specified  in  section  968  of  this  act,  he  may  apply,  upon  no- 
tice, to  the  court  for  an  order  directing  all  the  questions  arising  upon 
those  issues  to  be  distinctly  and  plainly  stated  for  trial  accordingly.'^ 
To  entitle  either  party,  therefore,  to  a  trial  by  jury  of  the  questions 
arising  upon  the  counterclaim,  he  was  bound  to  apply  to  the  court  for 
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an  order  directing  that  the  questions  be  stated  for  trial,  and  thereupon 
he  would  have  become  entitled,  as  a  matter  of  right,  to  have  the  ap- 
plication granted.  These  provisions  of  the  Code  clearly  contemplate, 
as  it  seems  to  me,  that  where  a  party  in  an  equitable  action  is  entitled 
to  have  certain  questions  raised — tried  by  a  jury — he  must  have  such 
questions  framed  in  advance  of  the  trial,  and  this,  I  understand,  was 
precisely  what  was  held  in  Mackellar  v.  Rogers,  109  N.  Y.  4^,  17 
N.  K.  350,  where  the  same  question  was  presented  as  here.  That  sec- 
tion was  brought  to  foreclose  a  mortgage,  and  the  defendant,  as  here, 
did  not  deny  any  of  the  material  allegations  of  the  complaint,  but  set 
up  a  counterclaim,  which  was  put  in  issue  by  a  reply,  for  damages 
growing  out  of  a  breach  of  a  contract,  for  which  an  affirmative  judg- 
ment was  demanded.  The  case  was  noticed  for  trial  at  Special  Term, 
and  when  moved  for  trial,  before  any  evidence  was  given,  the  defend- 
ant demanded  a  trial  by  jury  of  the  issues  embraced  in  the  counter- 
claim. The  motion  was  denied  upon  the  ground  that  the  proper  mode 
of  applying  for  a  jury  trial  of  such  issues  was  by  a  motion  to  have  the 
same  framed  and  sent  to  a  jury  in  advance  of  the  trial.  An  exception 
was  taken  to  the  ruling,  the  validity  of  which  was  the  question  pre- 
sented upon  the  appeal,  and  it  was  there  as  sharply  presented  as 
here.  The  defendant  had  not  denied  any  of  the  allegations  of  the 
complaint,  and  the  plaintiff,  unless  the  matters  set  forth  in  the  counter- 
claim were  established,  was  entitled  to  a  judgment  of  foreclosure.  I 
do  not  see,  therefore,  how  it  can  be  said  that  in  the  disposition  made 
by  the  Court  of  Appeals  this  question  was  not  involved,  or  what  was 
said  by  that  court  is  a  mere  dictum.  It  was  the  only  question  pre- 
sented at  the  Special  Term,  and  the  ruling  denying  defendant's  motion 
for  a  trial  by  jury  was  put  upon  the  ground  that  his  right  to  such  a 
trial  depended  upon  a  special  motion,  under  section  970  of  the  Code, 
and  that  such  motion,  under  rule  31  of  the  general  rules  of  practice,  had 
to  be  made  within  10  days  after  joinder  of  issue,  and  that  by  failing 
to  thus  move  for  the  framing  of  issues,  and  by  the  notice  of  trial  for 
the  Special  Term,  the  right  to  a  trial  by  jury,  under  section  974  of 
the  Code,  had  been  waived.  That  the  Court  of  Appeals  did,  in  fact, 
pass  upon  this  question,  is  apparent  from  the  language  of  the  opinion 
delivered  by  Judge  Danforth,  in  which  all  of  the  other  members  of  the 
court  concurred.    He  said : 

"We  bare  only  to  Inquire  wfaetber  the  defendant  was,  under  the  circum- 
stances, entitled  to  a  jury  trial  as  a  matter  of  right.  Ttie  appellant's  con- 
tention rests  upon  section  074  of  the  Oode  of  CItII  Procedure,  which  pn- 
Tldea:  «  «  *  The  conditions  upon  which  the  right  depends  exist  In  favor 
of  the  defendant,  but  that  right  Is  not  absolute  or  unqualified.  It  Is  relative 
and  limited,  and,  lo  the  words  of  the  heading  of  section  974,  'within'  certain 
'foregtrfng  sections'  only  Is  'a  counterclaim  to  be  deemed  an  action.'  •  •  • 
If  tolerated,  It  would  enable  a  [)erson  sued  to  postpone  and  delay  the  plain- 
tiff In  the  prosecution  of  a  jury  cause  until  at  a  coDTenlent  time,  and  before 
another  tribunal,  he  bad  presented  a  cause  of  action  subsequently  brought 
iDto  court,  and  the  determination  of  which  had  no  necessary  connection 
with  the  plaintiff's  demand  In  suit  *  *  *  It  Is  to  be  conceded  that  the 
mode  of  trial  of  the  Issue  tendered  by  his  counterclaim  might  be  tiie  same 
as  If  it  had  arisen  In  an  action.  But  a  counterclaim  In  an  equity  suit  is 
not  a  case  where  a  right  to  a  jury  trial  existed  at  common  law.  *  *  • 
It  Is  not  secured  by  the  Constitution.  It  la  not  to  be  bad  as  of  course,  for 
tbe  action  Is  not  within  section  970  of  the  Code,  supra,  ttie  complaint  de- 
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mandlDg  Jadgment  other  than  for  a  sum  of  money.  It  la  conferred  by 
statute  (section  974),  and  so  Is  within  section  970.  supra,  which  requires  an 
application  upon  notice  to  the  court  for  an  order  directing  the  questions 
arising  upon  the  iBsues  to  be  stated  for  trial." 

The  Mackellar  Case  was  followed  by  Bennett  v.  Edison  Electric 
Illuminating  Co.,  164  N.  Y.  131,  58  N.  E.  7,  and  by  this  court  unani- 
mously in  Arnot  v.  Nevtns,  44  App.  Div.  61,  60  N.  Y.  Supp.  401. 

This  being  so,  I  can  see  no  good  purpose  in  considering  the  other 
decisions  referred  to  in  the  prevailing  opinion,  inasmuch  as  the  rule 
seems  to  have  been  definitely  settled,  not  only  by  this  court,  but  by  the 
court  of  last  resort ;  and,  if  it  had  not,  the  orderly  dispatch  of  business 
at  Trial  and  Specisd  Terms  requires  that  this  practice  should  prevail, 
instead  of  that  contended  for  in  the  prevailing  opinion.  Where  an 
issue  is  raised  in  an  equitable  action,  which  the  party  may  have  tried 
by  a  jury  if  he  so  desires,  all  that  is  necessary  to  do  is  to  apply  to  the 
court  in  advance  of  the  trial  that  issues  be  framed  for  trial  and  sent  to 
a  jury,  and,  if  he  does  not  do  this,  he  ought  to  be  held  to  have  waived 
such  right.  He  certainly  ought  not  to  be  permitted  to  wait  until  the 
case  is  called  for  trial  at  Special  Term,  and  then  delay  the  trial  by  ask- 
ing that  certain  matters  be  sent  to  a  jury. 

Nor  do  I  think  the  order  denying  the  motion  for  the  settlement  of 
the  issues  can  be  reviewed  on  this  appeal — ^the  appeal  from  the  judg- 
ment. If  it  can,  it  is  solely  by  reason  of  the  provisions  of  section  1316 
of  the  Code  of  Civil  Procedure.  This  section  provides  that  an  appeal 
taken  from  a  final  judgment  brings  up  for  review  an  interlocutory 
judgment  or  an  intermediate  order  specified  in  the  notice  of  appeal, 
and  which  necessarily  affects  the  final  judgment.  The  order  here 
sought  to  be  reviewed  does  not,  in  my  opinion,  affect  the  judgment. 
The  trial  took  {dace  in  a  forum  recognized  by  law,  was  conducted  ac- 
cording to  statutory  provisions  relatmg  to  such  trials,  and  the  judg- 
ment was  entered  upon  a  decision  regularly  made  at  the  conclusion 
of  such  trial.  While  the  order  undoubtedly  affected  a  substantial 
right,  and  if  erroneous  would  be  corrected  on  appeal  taken  directly 
from  it,  it  in  no  way  involved  the  merits  of  or  affected  the  judgment. 
Roslyn  Heights  Land  Co.  v.  Burrowes,  22  App.  Div.  540,  48  N.  Y. 
Supp.  15.  The  defendant,  by  omitting  to  appeal  from  the  order, 
recognized  its  validity  and  is  bound  by  it.  He  could  not  go  to  trial, 
and,  after  judgment  had  been  rendered  adversely  to  his  contenticm, 
overthrow  it  by  successfully  attacking  an  order  theretofore  made  in 
the  action,  and  in  which  he  had  previously  acquiesced.  Not  only  this, 
but  the  trial  court  was  bound  to  recognize  the  validity  of  the  order  so 
long  as  it  remained  unreversed.  It  seems  absurd,  therefore,  to  hold 
that  notwithstanding  these  facts  the  trial  court  must  proceed  with  the 
trial  and  render  a  judgment,  the  validity  of  which  can  be  attacked  by 
reason  of  a  previous  order  in  the  case,  which  he  was  boimd  to  recog- 
nize. 

I  think  the  order  appealed  from  should  be  affirmed. 
,    VAN  BRUNT,  P.  J.,  concurs. 
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ftUSSELL  et  al.  T.  HILTON  et  al. 

(Supreme  Oourt,  Appellate  Division,  First  DepartmeuL   February  ^  1MB.) 

1,  Wills— Co  KSTRucTioN — Equitable  Convkbsion. 

A  will  giTfog  all  testator's  property  to  executors  In  tmst,  to  take  the 
custody  and  possession  thereof,  and  sell  and  dispose  of  It  at  such  time 
and  In  such  thanner  as  tbey  shall  deem  lit  or  proper,  and  convert  It  into 
money,  and  pay  Aver  and  distribute  it  as  directed  by  Ulm,  works  an 
equitable  conTorBlon,  the  direction  to  sell  being  imperative. 

3.  Sauk— Thubt. 

The  trust  created  by  a  will  giving  the  real  estate  to  the  executors  to 
sell  and  convert  Into  money,  and  pay  over  and  distribute  the  proceeds. 
Is  a  valid  express  trust  to  sell  land  for  the  benefit  of  legatees,  within 
tbe  statute  of  uses  and  tirustfl,  I  OS,  subd.  2. 

8.  Samb— Tkust  in  pBnSOKAl.TV. 

Where  a  will  works  an  Immediate  equitable  conversion  of  all  of  testa- 
tor's  real  estate  Into  personalty,  the  trusts  set  up  by  a  will  are  to  be  con- 
sidered as  of  personal  proper^. 

4.  Same— Specific  Leoacieb  and  Hesiddb. 

A  will  made  specific  legacies  to  testator's  children  and  grandchildren; 
then  provided  that  the  residue  should  be  divided  Into  shares  and  paid 
over  and  distributed  to  four  children,  C,  K.,  J.,  and  A.,  In  certain  propor- 
tions; that  all  tbe  "shares,  legacies  and  bequests,"  should  be  paid  per- 
sonally to  tbe  parties  entitled,  except  as  otherwise  provided;  that  those 
to  his  grandchildren  should  be  paid  peraonally  and  Jointly  with  tbe 
mother,  where  the  child  was  between  16  and  21  years  old,  to  those  under 
16  years  old,  to  tlie  general  guardian,  to  those  over  21  years  old,  person- 
ally; and  then  as  to  the  "share  and  interest  herein"  of  C,  E.,  and  A., 
provided  that  they  should  be  incapable  of  being  sold,  assigned,  or  trans- 
ferred, and  made  provision  for  disposition  of'  what  should  be  remaining 
of  the  "share"  of  each  on  his  or  her  death.  Held,  that  the  specific  legacies 
to  O.,  E.,  and  A.,  respectively,  were  not  part  of  his  or  her  "share  and 
taiterest"  which  was  subject  to  such  restriction, 

6.  Bahe— RiQHT  TO  Receive  Lboacy. 

Under  a  will  providing  that  there  shall  be  paid  over  to  testator's 
daughter  a  certain  share  of  his  residuary  estate,  but  that  It  shall  be  In- 
capable of  being  sold,  assigned,  or  transferred,  and  on  her  death  any  part 
of  hex  share  then  remaining  shall  be  paid  to  another,  she  Is  entitled  to 
rec^ve  her  share,  end  not  only  to  use  the  Income,  but  draw  on  the  prin- 
cipal; being  at  most  a  trustee,  for  tbe  unexpended  portion,  for  the  re- 
mainderman. 
<L  Bahe— Trust. 

Testator,  after  forbidding  the  sale,  assignment,  transfer,  or  control  of 
a  share  to  his  son,  empowered  his  executors  to  retain  and  withhold  It  In 
trust  to  pay  such  parts  as  they  deemed  necessary  or  expedient  for  the 
support  of  him,  his  wife  and  children,  and  on  his  death  to  pay  the  re- 
mainder to  his  wife  and  children.  Held  to  constitute  a  valid  trust  In 
personalty. 

7.  Same. 

Under  a  will  authorizing  the  executors  to  set  apart  a  certain  sum,  out 
of  which  they  may,  as  they  see  fit,  pay  to  or  for  tbe  use  of  testator's 
son  and  his  wife,  or  either,  such  sums  as  the  executors  see  fit,  thon^ 
the  executors  appoint  the  wife  sole  beneficiary  she  does  not  become  vested 
with  an  Interest  In  tbe  whole  fund,  so  as  to  entitle  her  estate  to  what 
had  not  bera  paid  to  her,  but  it  becomes  part  of  testator's  residuary 
estate. 

f  1.  See  ConTcnlOD.  toL  11.  Cent  Dig.  H  SO,  43. 
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8.  Same— Action  to  Cokstrue. 

In  on  action  to  construe  a  will,  which  does  not  present  the  question 
of  the  power  of  the  executors  to  employ  assistants  or  agents,  this  being 
expresdy  given  by  the  will,  the  court  Is  not  authorized  to  hold  that  the 
execotoTB  are  empowered  to  employ  and  pay  one  of  themselves  as  an 
agrat  of  the  estate;  but  that  question  rdates  to  the  propriety  of  em- 
ployment of  a  particular  person,  and  la  for  detennlnalion  on  accounting 
by  the  eiecutors. 

Appeal  from  Special  Term,  New  York  county.  ' 

Action  by  Horace  Russell  and  another,  executors  of  and  trustees 
under  the  will  of  Henry  Hilton,  deceased,  against  Edward  B.  Hilton 
and  others.  From  the  judgment  (76  N.  Y.  Slipp.  233),  certain  defend- 
ants appeal.  Modified. 

The  will  is  as  follows: 

In  the  Name  of  God,  Amen: 

I.  Heni7  Hilton,  of  the  Otj  of  New  Tork,  being  of  sound  and  disposing 
mind  and  memory, 

Do  make,  publish  and  dedare  this  my  Last  Win  and  Testament  as  follows, 

viz.: 

All  my  property  and  estate  of  every  kind  and  description,  and  whereso- 
ever situate,  I  hereby  give,  devise  and  bequeath  to  my  Executors  hereinafter 
named. 

In  trust,  to  take  the  custody  and  possession  thereof  and  sell  and  dispose 
of  the  same  at  such  times  and  in  such  mannw  as  they  shall  deem  fit  or 
proper,  and  convert  the  same  Into  money,  and  pay  over  and  dlstrUnite  the 
same  as  follows,  viz.: 

First:  To  pay  to  my  daught«,  Cornelia  H.  Hu^es,  the  sum  of  Fifty 
thousand  dollars. 

Second:  To  pay  to  my  daughter,  Josephine  H.  Russell,  the  sum  of  Fifty 
thousand  dollars. 

Third:  To  pay  to  my  son,  Edward  B.  Hilton,  the  sum  of  Flftr  timnsand 
dollars. 

Fourth:  To  pay  to  my  eoa,  Albert  B.  Hilton,  the  sum  of  Fifty  thousand 
dcdlars. 

Fifth:  To  pay  to  each  of  my  grandchildren  living  at  my  death,  the  sum 
of  Ten  thousand  dollars. 

Sixth:  To  pay  to  my  brother,  James  Hilton,  of  Iowa,  the  sum  of  Five 
thousand  dollars. 

Seventh:  To  pay  to  my  sister,  Mary  Ann  Brown,  the  sum  of  Five  thou- 
sand dollars. 

Fighth:  To  pay  to  my  sister,  Ellsa  Hilton,  the  sum  of  Ten  thousand 
dollars. 

Ninth:  My  Executors  are  hereby  authorized  In  their  discretion  to  set  apart 
out  of  my  estate,  the  sum  of  Twenty-five  thousand  dollars,  out  of  which 
they  may  from  time  to  time,  as  they  may  see  fit.  pay  to  or  for  the  use  of 
my  son  Henry  O,  Hilton,  and  his  wife  Agnes  8.,  or  to  or  for  the  use  of 
either  of  them,  such  sums  and  amounts  as  my  Bxecutors  shall  see  fit,  or 
shall  consider  proper  or  expedient. 

All  the  rest,  residue  and  remalnd^  of  my  property  and  estate  shall  be 
divided  into  Twelve  equal  parts,  which  shall  be  paid  over  and  distributed 
as  follows,  viz.: 

L  T6  my  daughter,  Cornelia  H.  Hughes,  Two  equal  twelfth  parts  thereof. 

II.  To  my  son.  Edward  B.  Hilton,  Two  equal  twelfth  parts  thereof. 

III.  To  my  daughter,  Josephine  B.  Bussell,  Four  equal  twelfth  parts 

thereof. 

IV.  To  my  son,  Albert  B.  Hilton,  Four  equal  twdfth  parts  thereof. 

All  the  shares,  l^des  and  bequests  shall  be  paid  personally  to  the  party 
entitled  thereto,  except  as  herein  otherwise  provided. 

Those  to  my  grandchildren  shall  be  paid  personally,  and  Jointly  with  the 
mother,  where  the  child  1b  over  sixteen  and  under,  twenty-one  yeata  of  eg& 
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To  those  under  sixteen,  to  the  general  goardlan. 
To  those  over  twenl^-one,  personally. 

The  share  and  Interest  herein  of  my  daoghter,  Oomella  H.  Hagbea,  shall 
be  incapable  of  being  sold,  assigned  or  transferred.  Un  ber  death,  leBvlng 
her  son  Henry  H.  Hughes  snrvivlng,  her  share  and  Interest  then  remaining 
therein  shall  be  paid  over  and  belong  to  said  Henry  H.  Hughes.  But  if  she 
shall  Burrlve  her  said  son  then  on  ber  death  any  part  of  ber  share  then 
rouainlng  shall  he  paid  otnt  to  and  shall  belong  to  the  children  then  living 
of  my  daughttt  Josephine  and  the  children  of  my  son  Albert  then  living, 
In  equal  shares  and  proportions. 

The  share  and  Interest  herein  of  my  son  Edward  B.  shall  also  be  inca- 
pable of  being  sold,  assigned  or  transferred;  and  upon  his  death  leaving 
his  wife  Dorothy  and  their  children  or  either  of  them  snrvivlng,  the  part 
then  remaining  .unpaid  of  his  share  shall  belong  to  and  shall  be  paid  over 
to  his  said  wife  and  their  childreD,  or  such  of  them  as  shall  then  be  llvii^, 
Id  equal  sharee  and  proportions. 

Further,  my  Executors  are  anthorlzed  and  ^powned.  In  thetr  discretion, 
during  the  life  of  the  said  Rdward  B.  to  pay  ova  sot  exceeding  two-thirds 
of  hia  share  to  his  aald  wife  Dorothy. 

The  share  and  interest  herein  of  my  son  Albert  B.  Hilton  sball  also  be 
Incapable  of  b^ng  sold,  assigned  or  transferred,  or  In  any  mannw  controlled 
by  him;  and  as  to  which  I  fully  auttioriBe  and  empower  my  Executors  to 
retain  and  withhold  the  same. 

In  trust,  to  pay  out  or  over  or  apply  so  much  and  such  parts  thereof  as 
they  may  from  time  to  time  consider  necessary,  proper  or  expedient  for  the 
support  and  maintenance  of  the  said  Albert  and  his  wife  and  children  dur- 
ing his  life;  and  on  his  death  to  pay  over  and  distribute  such  part  of  his 
riutre  as  shall  be  then  remaining  In  the  hands  of  my  Execnt<»s  to  his  wife. 
Battle  K.,  and  their  children,  or  to  such  of  them  as  shall  be  then  living, 
in  equal  shares  and  proportions,  share  and  share  alike. 

Prior  to  tbe  sale  and  disposition  of  my  estate,  my  Execatora  are  authorized 
and  empowered  to  lease  or  let  the  same,  or  any  part  thereof,  for  such  terms 
as  they  shall  see  fit;  and  upon  mahlDg  sales  they  are  authorized  and  em- 
powered to  make,  execute  and  deliver,  with  or  without  seal,  proper  deeds, 
conveyances,  assignments  and  transfers  thereof,  which  shall  be  as  effectual 
for  every  purpose  as  If  made  by  me  while  living. 

If  any  of  my  helra  or  any  of  the  devisees  or  legatees  herein  named  tihaH 
oppose  tbe  probate  of  this  my  Will,  or  contest  the  same  in  any  manner,  I 
revoke  all  provisions  herein  In  favor  of  such  opponent  or  contestant,  and 
any  share  given  blm  herein  shall  be  divided  into  equal  shares  and  belong 
to  and  be  paid  over  to  tbe  children  of  my  daughter  Josephine,  and  the 
children  of  my  son  Albert  equally,  share  and  share  alike. 

The  share  of  neither  of  my  children  shall  be  affected  or  lessened  by  rea- 
son of  any  transfer  of  property,  or  loans  or  advances  of  money,  or  payments 
for  or  on  account  of  either,  which  may  have  beeo  or  may  be  made  by  me. 
All  such  things  I  r^nurd  as  absolute  ^ta,  and  Intend  and  direct  that  they 
shall  be  so  considered. 

Neither  of  the  shares  or  legacies  herein  shall  be  entitled  to  any  preference 
In  payment. 

My  Executors  shall  not  be  required  to  make  or  file  any  Inventory  of  the 
furniture  or  contents  of  the  various  dwelling  houses  owned  by  me,  or  of  tbe 
furniture  or  contents  of  my  hotels,  or  of  the  machinery,  &c.,  contained  In 
the  various  mllla  and  tenements  owned  by  me;  but,  in  lieu  thereof,  they 
shall  make  a  vralfled  statement  of  the  various  buildings,  stating  generally 
the  contents  of  each,  and  the  estimated  value  thneof. 

They  may  continue  to  keep  open  and  operate  my  hotels  and  their  ap* 
pendages  so  long  as  th^  may  consider  it  to  be  expedient;  and  a  quarter- 
yearly  statement  of  the  result  of  such  operating,  signed  by  them,  shall  be 
the  only  voucher  required  of  them  In  respect  thereto.  All  such  furniture, 
machinery  and  goods  and  chattels  may  be  sold  and  disposed  of  by  my  said 
Executors  at  such  times  and  In  such  manner,  and  at  such  prices  as  thej 
sball  ctmsider  appropriate  and  proper. 
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My  Executors  and  Truateea  are  authorized  to  emi^y  such  assistants, 
clerks,  agents,  Ac,  in  the  care  and  management  of  my  estate  as  they  may 
consider  necessary  or  proper,  and  the  expense  thereof,  salaries,  &c.,  shall 
be  charged  against  my  estate. 

Revoking  and  annnlling  all  other  Wills  by  me  at  any  time  heretofore  made, 
I  do  declare  this  Instrument  to  be  my  last  Wai  and  Testament  .and  I  do 
appoint  as  Bxecntors  and  Trustees  thereof  my  aon-in-Uw,  Horace  Bussell, 
of  the  City  of  New  York,  and  my  frJend,  Sdward  D.  Harris,  ot  Timlcers, 
N.  Y. 

(The  fees  and  commissions  of  said  Harris  shall  not  exceed  in  any  one  year 
Five  thousand  dollars.) 

In  witness  whereof,  I,  the  said  H«iry  Hilton,  hare  hereunto  set  my  hand 
and  seal  this  thirteenth  day  ot  April  in  the  year  imt. 

Henry  Hilton.  [U  &] 
Signed,  sealed,  published  and  declared  by  the  Testator,  Henry  Hilton,  in 
our  presence  to  be  his  last  Will  and  Testament;  and  we,  In  bis  presence 
and  In  the  presence  of  each  other,  and  at  hia  request,  have  sulwcilbed  our 
names  as  witnesses  to  such  execution.  On  6th  page,  the  words  ."to  timef' 
and  on  6tb  page,  the  words  "or  any  part  thereof,"  Interlined  before  execn- 
tlon.  Henry  H.  Bice,  64  West  37th  St.,  N.  Y.  City. 

Robert  Q.  Smyth,  Saratoga  Springs,  N.  Y. 
Herbert  Anstey,  218  West  139th  St,  N.  T.  City. 

Argued  before  McLAUGHLIN,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Jabish  Holmes,  Jr.,  for  plaintiffs. 

Franklin  Bartlett,  for  appellant  Albert  6.  Hilton  and  respondent 

Hattie  K.  Hilton. 
Welton  C.  Percy,  for  appellant  Joseph  F.  Sanxay,  administrator. 
James  F.  McNabac,  guardian  ad  litem,  for  Nathaniel  S.  Smith. 
Arthur  H.  Van  Brunt,  guardian  ad  litem,  for  E.  Francis  Hyde. 
David  McClure,  for  respondent  Cornelia  H.  Hughes. 

PATTERSON,  J.  The  will  now  before  us  is  inartificially  drawn, 
and  in  some  of  its  provisions  is  obscure  and  vague,  notwithstanding 
which  we  think  that  the  testator's  intention  as  to  the  disposition  of 
his  property  may  be  fully  ascertained  and  made  effectual.  The  con- 
struction given  by  the  learned  justice  at  the  Special  Term  to  the  various 
provisions  which  were  drawn  into  controversy  is,  in  the  main  and  as 
to  the  more  important  subjects  involved,  in  accordance  with  the  views 
we  entertain,  after  a  careful  consideration  of  the  arguments  made  at 
the  bar  by  the  several  counsel  who  discussed  the  case  before  us.  It 
will  suffice  for  the  proper  decision  of  the  appeals  that  we  state  sepa- 
rately, but  briefly,  the  conclusions  at  which  we  have  arrived  concern- 
ing the  subjects  of  disputed  construction  as  they  were  presented  to 
and  passed  upon  by  the  court  below. 

I.  It  is  quite  clear  that  the  will  is  to  be  regarded  in  its  entirety  as 
one  of  personal  property.  The  testator  expressly  declared  that  all  of 
lus  estate  and  property,  of  every  kind  and  description,  and  wheresoever 
situate,  was  given  to  his  executors  in  trust  "to  take  the  custody  and 
possession  thereof  and  sell  and  dispose  of  the  same  at  such  times  and 
m  such  manner  as  they  shall  deem  6t  or  proper,  and  convert  the  same 
into  money  and  pay  over  and  distribute  the  same  as  follows" :  (When 
making  specific  disposition.)  It  will  be  seen  from  the  whole  will  that 
there  is  no  gift  of  anything,  except  of  the  proceeds  of  sale  <^  all  the 
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testate's  real  and  personal  property.  It  is  the  blended  proceeds  that 
are  ultimately  given  by  the  testator,  some  parts  absolutely,  and  some 
in  trust.  There  is  no  ambiguity  in  this  provision  of  the  will;  the 
direction  to  sell  is  imperative.  No  discretion  is  left  to  the  executors 
respecting  a  sale,  except  as  to  time.  Here,  the  intention  was  mani- 
fest that  the  money  to  be  realized  on  a  sale  of  the  testator's  real  prop- 
erty, combined  with  that  arising  from  the  sate  of  his  personal  estate, 
should  be  distributed  among  the  recipients  of  his  bounty,  and  the  evi- 
dence shows  that  the  situation  of  his  estate  at  the  time  of  his  death  was 
such  that  the  general  scheme  of  the  will,  and  the  necessary  administra- 
tion of  the  estate  under  that  scheme,  required  the  construction  given 
by  the  court  below  to  the  clause  referred  to.  That  clause  does  not 
confer  an  authority  only,  but,  as  said  before,  gives  a  positive  direction, 
and  the  cases  cited  in  the  opinion  of  the  learned  judge  at  Special  Term 
abundantly  sustain  the  conclusion  at  which  he  arrived  on  this  feature 
of  the  case. 

2.  The  trust  in  the  executors  to  sell  and  convert  the  real  estate  into 
money,  and  pay  over  and  distribute  the  proceeds,  is  a  valid  express 
trust  to  sell  land  for  the  benefit  of  legfatees  under  subdivision  2  of  sec- 
tion 55  of  the  statute  of  uses  and  trusts.  The  executors  are  not 
dotheid  with  a  mere  power  in  trust,  the  land  itself  passing  to  the  heirs; 
they  are  expressly  authorized,  until  a  sale  is  made,  "to  lease  or  let 
the  same  or  any  part  thereof  for  such  terms  as  they  shall  see  fit." 
Thus  they  are  empowered  by  implication  to  take  the  rents  and  profits 
until  a  sale  is  made.  As  is  said  in  Morse  v.  Morse,  85  N.  Y.  58-59,  "a 
trust  to  sell,  mortgage,  or  lease  lands  for  the  benefit  of  legatees,  or 
to  receive  the  rents  and  profits  of  lands  and  apply  them  to  the  use 
of  any  person  during  the  life  of  such  person,  or  for  any  shorter  period, 
are  among  the  express  trusts  authorized  by  the  statute."  1  Rev.  St. 
728,  §  55.  It  is  clear  that  the  power  of  sale  in  the  will  in  question  was 
conferred  for  the  purpose  of  conversion,  and  with  a  view  to  the  distri- 
bution of  the  proceeds  of  the  sale  of  the  land  among  the  testator's 
children.  This  is  not  expressly  declared,  but  the  prior  gift  of  the 
whole  residuary  estate  to  them,  followed  by  the  power  of  sale  to  the 
executors,  permits  of  no  other  inference.  Fisher  v.  Banta,  66  N.  Y. 
468;  Marsh  v.  Wheeler,  2  Edw.  Ch.  156;  Kinnier  v.  Rogers,  42 
N.  Y.  531.  "The  direction  to  sell  was  imperative,  and  operated  in 
equity  as  a  conversion  of  the  land  into  money.  It  was  the  intention  of 
the  testator  that  the  beneficiaries  should  receive  their  respective  in- 
terests in  money,  and  not  in  land."  We  concur  with  the  court  below 
that,  "since  the  will  worked  an  immediate  equitable  conversion  of  all 
of  the  testator's  real  estate  into  personalty,  the  trusts  set  up  by  the  will 
are  to  be  considered  as  trusts  of  personal  property,  which  are  not  fet- 
tered by  the  limitations  prescribed  for  trusts  of  real  estate,  but  may  be 
created  for  any  purpose  not  unlawful,  subject  only  to  the  law  against 
perpetuities.  Cochran  v.  Schell,  140  N.  Y.  516,  534,  35  N.  E.  971." 
There  is  no  invalid  suspension  of  the  power  of  alienation  of  real  estate, 
or  of  the  absolute  ownership  of  personal  property.  Neither  is  sus- 
pended for  more  than  two  lives  in  being.  All  the  specific  legacies  are 
payable  to  the  legatees  personally,  except  as  otherwise  provided.  The 
testator's  daughter  Mrs.  Russell  is  to  receive  all  she  gets,  absolutely. 
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Without  referring  now  to  the  specific  legacies  of  $50,000  to  each  of  the 
testator's  four  children,  the  share  of  the  testator's  daughter  Mrs. 
Hughes  is  declared  to  be  incapable  of  being  sold,  assigned,  or  trans- 
ferred, but  on  her  death,  leaving  her  son  Henry  Hilton  Hughes  her 
surviving,  her  share  and  interest  then  remaining  is  to  be  paid  over  and 
delivered  to  such  son,  and,  if  he  shall  not  survive  her,  then  on  hei 
death  any  part  of  her  share  then  remaining  is  to  be  paid  over  to  the 
children  then  living  of  his  daughter  Mrs.  Russell  and  his  son  Albert 
in  equal  shares.  The  share  and  interest  of  Edward  B.  Hilton  (not 
now  referring  to  the  $50,000  specific  legacy)  is  also  declared  to  be 
incapable  of  being  sold,  assigned,  or  transferred,  but  upon  his  death, 
leaving  his  wife  and  children,  or  either  of  them,  surviving,  th'q 
part  then  remaining  unpaid  of  his  share  is  to  belong  to  and  be  paid 
over  to  his  wife  and  children,  or  such  of  them  as  shall  be  living,  in 
equal  shares.  With  reference  to  the  share  of  his  son  Albert  (irrespec- 
tive of  the  $50,000  specific  legacy),  that  share  is  also  declared  to  be  in- 
capable of  being  sold,  assigned,  or  transferred,  or  in  any  manner  con- 
trolled by  him ;  and  the  executors  are  authorized  to  retain  and  with- 
hold the  same,  and  to  keep  it  in  trust  and  to  apply  so  much  and  such 
parts  thereof  as  may  from  time  to  time  be  ccwisidered  necessary  for 
the  proper  support  and  maintenance  of  Albert  and  his  wife  during  his 
life,  and  on  Albert's  death  to  pay  over  and  distribute  such  part  of  his 
share  as  shall  be  remaining  in  the  hands  of  the  executors  to  his  wife 
and  their  children^  or  to  such  of  them  as  shall  be  then  living,  in  equal 
shares  or  proportions.  So  that,  in  these  various  provisions  which  dis- 
pose of  an  of  the  testator's  residuary  estate,  there  is  nothing  which 
offends  against  the  statute  of  perpetuities. 

3.  We  agree  with  the  conclusion  of  the  court  below  that  the  specific 
legacies  given  in  the  first  to  the  ninth  clauses  of  the  will,  inclusive, 
drew  interest  only  from  one  year  after  the  grant  of  letters  testa- 
mentary, but  we  do  not  concur  in  the  conclusion  reached  that  each  of 
the  specific  sums  of  $50,000  mentioned  in  clauses  i,  3,  and  4  of  the  will 
is  to  be  deemed  a  part  of  the  share  and  interest  of  the  defendants 
Cornelia  H.  Hughes,  Edward  B.  Hilton,  and  Albert  B.  Hilton,  respec- 
tively, and  is  "subject  to  the  limitations  placed  upon  each  such  share 
and  interest."  On  the  contrary,  we  are  of  the  opinion  that  each 
of  the  specific  legacies  given  by  the  testator  in  the  clauses  first  to 
ninth,  inclusive,  are  absolute  gifts  of  money,  payable  directly  to  the 
persons  named,  and  are  to  be  entirely  separated  from  the  gifts  of  the 
residuary  estate  mentioned  in  the  subsequent  part  of  the  will.  The 
gifts  to  the  testator's  children  of  the  specific  sums  of  $50,000,  associ- 
ated with  other  gifts  of  money  to  the  testator's  grandchildren,  brother, 
and  sisters,  are  to  be  taken  out  of  his  general  estate.  The  scheme  of 
the  will  was  evidently  to  divide  the  estate  into  two  portions,  the  one  to 
be  kept  separate  from  the  other,  and  the  amount  of  the  second  portion 
of  the  estate  not  to  be  ascertained  or  determined  until  after  the  first 
portion  had  been  deducted.  The  testator  gave  the  specific  legacies 
mentioned,  and  then,  having  excluded  the  amounts  of  those  legacies, 
he  directed  that  all  the  rest,  residue,  and  remainder  of  his  property  be 
divided  into  twelve  equal  parts,  which  should  be  paid  over  and  distrib- 
uted to  his  children,  as  follows:  To  Mrs.  Hughes,  two  equal  parts;  to 
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his  son  Edward,  two  equal  parts;  to  his  daughter  Mrs.  Russell  four 
equal  parts;  to  his  son  Albert  four  equal  parts — under  certain  pro- 
visions respecting  the  share  of  each  (excepting  Mrs.  Russell)  which 
will  presently  be  considered.    It  is  argued  ttutt  the  specific  legacies 
thus  carefully  excluded  by  the  testator  from  the  residuary  estate  are 
to  follow  the  disposition  made  of  the  shares  of  the  residuary  estate, 
because  the  testator  provides,  in  connection  with  such  disposition,  that 
"all  the  shares,  legacies  and  bequests  shall  be  paid  personally  to  the 
party  entitled  thereto,  except  as  herein  otherwise  provided."  He 
then  proceeds  to  direct  that  the  legacies  to  the  grandchildren  shall  be 
paid  "personally  and  jointly  with  the  mother,  where  the  child  is  over 
sixteen  and  under  twenty-one  years  of  age'' ;  "to  those  under  sixteen, 
to  the  genera!  guardian";  and  to  "those  over  twenty-one,  personally. ' 
These  legacies  to  the  grandchildren  are  the  only  ones  that  are  linsited 
AS  to  payment,  as  legacies.    Every  other  "legacy  and  bequest"  is  to 
be  paid  over  personally  to  the  legatee,  except  "as  otherwise  provided," 
and  in  the  other  provisions,  with  respect  to  the  disposition  of  the 
shares  of  his  children,  the  word  "legacy"  is  not  used.    Every  other 
reference  in  this  part  of  the  will,  placing  restraint  upon  what  is  given, 
refers  to  the  "share  and  interest   of  the  daughter  or  of  the  son,  the 
use  of  whose  share  is  restricted.    Concerning  the  interest  of  Cornelia 
H.  Hughes,  it  is  not  the  legacy  or  bequest  that  is  tied  up,  but  the 
"share  and  interest,"  and  so  with  what  is  given  under  this  residuary 
clause  to  the  testator's  two  sons.   Payment  of  that  which  he  has  given 
as  specific  legacies  to  his  grandchildren  by  the  fifth  clause  is  regulated, 
but  there  is  nothing  to  indicate  that,  after  taking  specific  legacies  out 
of  his  whole  estate  and  making  separate  disposition  of  them,  the  testa- 
tor intended  to  bring  three  of  them  immediately  back  into  his 
residuary  estate  and  constitute  them  again  part  of  that  property  from 
which  he  had  expressly  excluded  them  before.    In  the  gifts  under  the 
second  branch  or  department  of  the  will,  the  word  "share"  and  the 
word  "interest"  are  used  as  synonyms,  and  relate  only  to  the  share 
of  the  r^iduary  estate.   That  the  testator  so  meant  seems  to  be  ap- 
parent from  other  language  used  in  connection  with  these  residuary 
gifts.    Speaking  of  the  gift  to  his  daughter  Mrs.  Hughes,  the  testator 
says  that  if  her  son  shall  survive  her,  then,  on  her  death,  any  part  of 
her  "share"  then  remaining  shall  be  paid  over,  etc.   And  so  concern- 
ing the  respective  shares  given  to  his  two  sons.    That  he  meant  to 
have  a  distinction  made  between  what  passed  as  the  residuary  estate 
and  what  passed  by  way  of  specific  legacies  is  farther  emphasized  by 
the  iact  that  the  testator  declared  that  "neither  of  the  shares  or  lega* 
cies  herein  shall  be  entitled  to  any  preference  in  payment."    It  seems 
to  us  that  the  general  scheme  of  the  testator  was  that  each  of  his 
children  should  receive  a  legacy  of  $50,000  in  the  same  way  as  other 
legatees  were  to  receive  legacies  of  fixed  amounts,  and  that,  those  lega- 
cies being  provided  for,  that  which  remained  was  to  constitute  the 
residuary  estate  which  was  to  go  in  shares  to  his  children ;  some  of 
them  being  guarded  by  provisions  which  he  deemed  for  the  best  inter- 
est of  the  recipients  thereof. 

4.  We  adopt  the  construction  given  by  the  justice  at  Special  Term 
to  the  provision  of  the  will  of  the  testator  relating  to  the  share  in 
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his  estate  intended  for  the  benefit  of  his  daughter  Mrs.  Hughes.  That 
share  was  not  given  in  trust.  No  trustee  was  appointed,  and  it  seems 
quite  plain  that  it  was  the  intention  of  the  testator  that  his  daughter 
should  not  only  have  the  use  of  the  product  or  income  of  the  two 
equal  twelfth  parts  of  the  residuary  estate,  but  that  she  might  draw 
upon  the  capital  of  those  shares.  There  is  nothing  in  the  provision 
under  consideration  suggesting  that  any  one  should  hold  them  in  trust 
or  receive  or  pay  over  the  product  of  them.  Provision  is  expressly 
made  that  upon  the  death  of  Mrs.  Hughes  the  then  remaining  part 
of  such  two-twelfths  shall  be  paid  over  to  her  son,  or,  if  he  dies  before 
his  mother,  what  remains  shall  then  be  paid  over  to  and  belong  to  the 
children  of  Mrs.  Russell  and  the  testator's  son  Albert,  in  equal  shares 
or  proportions.  Here  the  testator  contemplated  that  his  daughter 
might  draw  upon  the  capital  of  her  share,  and,  that  being  the  case,  he 
intended  to  give  his  daughter  "something  more  than  a  mere  life 
estate."  The  remainder  interests  in  Mrs.  Hughes'  share  are  of  what 
is  left  of  that  share  at  her  death,  and  concerning  it  there  is  no  restric- 
tion created  by  the  testator  in  that  clause  of  the  will  which  directs  that 
all  the  shares  and  interests  shall  be  paid  over  to  the  persons  for  whom 
they  are  intended,  except  as  otherwise  provided  in  the  instrument. 
She  is  prevented  only  from  selling  or  transferring  the  whole  share. 
She  is  not  debarred  from  controlUng  it,  as  her  brother  Albert  is  of 
his  share.  At  the  utmost,  it  can  only  be  said  that  Mrs.  Hughes  would 
become  a  trustee  for  the  remaindermen  of  such  part  of  the  share  as 
was  not  used  by  her,  as  in  the  case  of  Smith  v.  Van  Ostrand,  64  N.  Y. 
278,  where  provision  was  made  for  the  wife  of  the  testator,  who  did 
not  intend  to  make  an  absolute  gift  of  a  sum  of  money  to  her,  but  she 
was  empowered  to  Use  it  for  her  support.  The  court  there  held  that 
the  will  must  be  read  as  if  it  had  said  that,  on  the  expiration  of 
the  life  of  the  testator's  wife  or  her  widowhood,  the  sum  of  money 
should  be  transferred  to  his  three  children ;  and  it  was  further  held 
that  the  widow  had  the  use  of  the  money  during  her  life  or  widow- 
hood, "with  power  to  apply  so  much  of  the  principal  as  might  be  nec- 
essary to  her  support,  but  that  no  other  power  of  disposition,  testa- 
mentary or  otherwise,  was  given  to  her,  and  that,  subject  to  the 
exercise  of  the  power  given,'  a  remainder  in  the  principal  was  given 
to  the  children.  This  disposition,  if  valid,  would  entitle  the  plaintiffs 
to  so  much  of  the  fund  as  on  her  death  remained  unexpended,  for 
her  support,  and  this  portion  of  the  fund  she  held  in  trust  for  them." 
Here,  we  think,  the  same  relation  exists  as  in  the  case  cited.  The 
court  at  Special  Term  did  not  hold  that  Mrs.  Hughes  was  a  trustee 
for  herself,  but  only  of  the  unexpended  portion  of  her  share,  for 
the  remaindermen.  The  question  of  her  being  her  own  trustee  is 
not  involved  here,  for  no  trust  was  created  as  to  her.  Smith  v.  Van 
Ostrand,  supra,  has  been  distinguished  in  subsequent  cases,  prin- 
cipally on  the  point  of  security  being  required  upon  a  payment  over 
of  a  fund  to  a  legatee  for  life  (Bliven  v.  Seymoiu",  88  N.  Y.  469; 
Matter  of  McDougall,  141  N.  Y.  27,  35  N.  E.  961),  but  it  has  not 
been  overruled. 

5.  It  is  unnecessary  to  consider  the  provision  of  the  will  respect- 
ing the  share  in  the  residuary  estate  given  to  the  testator's  son  Ed- 
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ward,  as  such  son  does  not  appeal  from  the  judgment,  ^ncerning 
the  share  given  to  the  testator's  son  Albert,  a  trust  is  specifically 
created  in  that  share,  and  the  executors  are  the  trustees  of  it.  They 
are  authorized  and  empowered  by  the  testator  to  retain  and  withhold 
the  same  in  trust,  to  pay  out  or  pay  over  or  apply  so  much  and 
such  parts  thereof  as  they  may  from  time  to  time  consider  necessary, 
proper,  or  expedient  for  the  support  and  maintenance  of  the  said 
Albert  and  his  children  during  his  lifetime,  and  on  his  death  to  pay 
over  and  distribute  such  part  of  his  share  as  shall  be  then  remaining 
in  the  hands  of  the  executors  to  his  wife  and  their  children,  or  to 
such  of  them  as  shall  be  then  living,  in  equal  shares  and  proportions, 
share  and  share  alike.  This  is  to  be  treated  as  a  trust  of  personal 
property.  As  said  by  the  court  below,  it  is  true  that  the  will  does 
not  mention  the  income  derived  from  this  share,  but  the  right  of  the 
executors  or  trustees  to  receive  that  income  inheres  in  their  owner- 
ship of  the  shares  in  trust,  and  arises  by  necessary  implication,  and, 
further,  "they  are  not  confined  to  paying  over  either  principal  or 
income  to  Albert  or  his  family,  but  may  pay  it  out  and  apply  it  not 
only  for  his  support  and  maintenance,  but  for  that  of  his  wife  and 
children,  and  these  applications  of  the  share  are  to  be  made  as  to 
the  executors  should  seem  necessary,  proper,  and  expedient.  If 
for  any  reason  the  executors  should  not  deem  it  necessary,  proper, 
or  expedient  to  pay  over  or  apply  the  whole  income  of  the  estate  for 
the  support  and  maintenance  of  Albert  himself,  there  would  be  no 
unlawful  accumulation  of  income,  for  his  wife  and  children  would 
undoubtedly  be  entitled  to  the  unapplied  balance."  If  the  rents  and 
profits  are  not  disposed  of,  they  go  to  the  wife  and  children  of  Albert 
as  the  persons  presumptively  entitled  to  the  next  eventual  estate. 

6.  The  question  arising  under  the  ninth  clause  of  the  will  of  the 
testator,  relating  to  the  fund  d  $25,000  appointed  by  the  executors 
for  the  benefit  of  Agnes  S.  Hilton,  was  properly  disposed  of  by  the 
court  below.  According  to  the  provisions  of  the  ninth  clause,  the 
executors  were  authorized  in  their  discretion  to  set  apart  out  of  the 
testator's  estate  the  sum  of  $25,000,  and  from  that  fund  they  were 
authorized,  from  time  to  time,  as  they  saw  fit,  to  pay  to  or  for  the 
use  of  the  testator's  son  Henry  G.  Hilton,  and  of  his  son's  wife, 
Agnes  S.  Hilton,  or  to  or  for  the  use  of  either  of  them,  such  sums 
or  amounts  as  the  executors  should  see  fit,  or  as  they  should  con- 
sider proper  or  expedient.  The  executors  notified  Agnes  S.  Hilton 
that  they  had  elected  to  appoint  her  the  sole  beneficiary  of  this  fund. 
Agnes  S.  Hilton  died  in  March,  1900.  During  her  life  there  had 
been  paid  to  her  a  certain  portion  of  that  sum,  and  there  remains 
a  balance  of  $20,329,  which  her  administrator  claims  as  being  part 
of  her  personal  estate.  We  agree  with  the  court  below  that  Mrs. 
Agnes  S.  Hilton  did  not,  by  the  exercise  of  the  power  of  appoint- 
ment, become  vested  with  an  interest  in  the  whole  fund,  and  that 
upon  her  death  the  balance  of  that  fund  became  part  of  the  residuary 
estate  of  HaiTV  Hilton.  It  was  a  fund  held  by  the  executors  as 
trustees,  and  Mrs.  Hilton  was  entitled  only  to  such  portions  thereof 
as  the  executors  in  their  discretion  set  aside  or  allotted  for  her  per- 
sonal benefit.   There  was  no  gift  of  the  fund  either  to  Henry  G. 
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Hilton  or  to  his  wife.  We  also  agree  with  the  court  below  that 
the  case  is  to  be  distinguished  from  those  in  which  there  has  been  a 
clear  gift  of  the  legacy,  with  the  time  of  payment  alone  postponed 
or  left  discretionary.  We  think  it  was  the  intention  of  the  testator 
that  the  fund  should  not  vest  in  Mrs.  Hilton,  and  that  there  was  no 
gift  to  her,  and  that,  while  the  whole  fund  might  have  been  ex- 
hausted by  payments  made  in  the  discretion  of  the  executors  during 
the  lifetime  of  Mrs.  Hilton,  there  is  nothing  in  the  terms  of  the  will 
by  which  the  power  is  given  that  can  be  construed  into  an  absolute 
gift  of  the  whole  fund  to  her,  so  that  she  could  dispose  of  the  whole  of 
It  in  her  lifetime,  or  of  any  part  of  it  by  last  will  and  testament.  Wc 
think  the  contention  of  her  administrator  with  the  will  annexed  can- 
not be  upheld. 

7.  The  court  below  was  not  authorized  in  this  action  to  hold  that 
the  executors  were  empowered  to  employ  and  pay  one  of  them- 
selves as  an  agent  of  the  estate.  That  subject  does  not  arise  in  an 
action  for  the  construction  of  the  will,  because  it  relates  Simply  to 
the  propriety  of  the  employment  of  a  particular  person,  and  not 
legitimately  upon  a  construction  of  the  will.  It  does  not  present  the 
suDject  of  the  power  of  the  executors  to  employ  assistants  or  agents. 
That  power  is  expressly  conferred  by  the  will,  but  the  approval  of  the 
court  has  been  given,  in  an  action  for  construction,  to  the  employ- 
ment of  a  particular  person,  and  the  payment  to  him  of  a  salary  out 
of  the  income  of  the  estate.  If  the  question  arose  simply  as  to  the 
right  of  the  executors  to  employ  one  of  their  number  as  an  agent 
of  the  estate,  the  answer  would  be  unhesitatingly  in  the  negative. 
That  there  may  be  circumstances  under  which  it  would  be  wise  and 
prudent  for  executors  to  employ  one  of  their  number  to  perform  non- 
executorial  duties  to  the  estate  is  well  established  (L^ent  v.  Howard, 
89  N.  Y.  169),  but  the  question  of  the  advisability  and  necessity 
of  such  employment  is  one  which  arises  upon  an  accounting  of  the 
executors.  Such  an  inquiry  is  inappropriate  in  an  action  such  as  the 
present. 

On  a  careful  consideration  of  the  whole  will,  and  of  the  tindings  of 
the  court  below,  and  of  the  provisions  of  the  judgment,  we  find 
nothing  further  requiring  comment,  and  our  conclusion  is  that  the 
judgment  appealed  from  should  be  modi6ed  to  conform  to  the  views 
hereinabove  express«l,  and  as  modified  should  be  affirmed.  Inas- 
much as  all  the  questions  that  have  been  raised  and  discussed  have 
fairly  arisen  and  required  judicial  settlement,  the  costs  of  all  parties 
should  be  home  by  the  estate.   All  concur. 
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(TO  App.  Dlv.  405.) 

In  re  TURNER. 

(Supreme  Court,  Appellate  DItIbIod,  Fourth  Depertment.  7ai»iar7  27,  1M3.> 
L  Odardian  and  Ward— Accountikq  of  Adhthistbator— Pabtika— Concld- 

BITKNES8. 

On  the  death  of  a  guardian  of  a  minor,  who  was  also  the  executor 
et  the  minor'a  father,  T.  was  appointed  administrator  with  the  trill 
annexed,  and  guardian  of  the  minor's  estate,  and  A.  was  appointed 
administrator  of  the  deceased  guardian  and  executor.  A  Judicial  ac- 
countiug  of  the  acts  of  the  deceased  executor  was  had,  at  the  Instance 
of  T.,  before  the  surrogate;  and  the  accounts  of  A.,  as  his  administra- 
tor, were  settled  by  a  surrogate's  decree.  Held  that,  the  ward  being  a 
party  to  such  settlement  by  his  guardian,  he  was  bound  by  tbe  decree, 
and  that  the  matters  involved  could  not  be  resettled  on  the  final  ac- 
counting of  T.  as  guardian  of  tbe  minor. 

S.  Same— In  pant's  Real  Estate—Sale— AccoDNTiNa — Review. 

Where  the  value  of  machinery  as  personal  property  of  an  infant  was 
adjudged  by  order  of  the  county  court  in  a  proceeding  to  sell  an  infantas 
real  estate,  snch  determination  cannot  be  reviewed  on  the  final  ac- 
counting of  tbe  infant's  guardian. 

a  Same 

Where,  on  the  death  of  an  Infant's  testamentary  guardian  In  F.  county, 
his  mother  moved  with  the  Infant  to  H.  county,  where  she  was  appointed 
guardian  of  bis  person,  and  T.  was  appointed  guardian  of  bis  estate, 
and  the  Infant  was  not  made  a  party  to  an  accounting  before  the  sur- 
rogate of  F.  county  of  the  affairs  of  the  deceased  guardian,  had  In  a 
proceeding  between  t.  and  the  guardian's  administrator,  the  ward  was 
not  bound  by  such  accounting 

WllUanu,  dissenting. 

Appeal  from  surrogate's  court,  Fulton  county. 

Judicial  accounting  by  Watson  Turner,  as  guardiati  of  the  estate 
of  Earl  M.  Pinckney.  From  a  judgment  sustaining  objections  to 
the  account,  the  guardian  appeals.  Modified. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  WILUAMS, 
HISCOCK.  and  NASH,  JJ. 

Eugene  E.  Sheldon,  for  appellant 
George  W.  Ward,  for  respondent 

NASH,  J.  This  is  an  appeal  from  the  decree  of  judicial  settlement 
of  the  accounts  of  Watson  Turner,  as  the  guardian  of  the  property  of 
his  ward.  Earl  M.  Pinckney,  who  had  attained  his  majority.  The  prop- 
erty of  the  minor  consisted  of  real  and  personal  estate  devised  and 
bequeathed  to  him  by  his  father,  Abram  D.  Pinckney.  Abram  D. 
Pinckney  died  July  14,  1888,  a  resident  of  Fulton  county.  His  will 
was  admitted  to  probate  in  the  surrogate's  court  of  Fulton  county. 
Letters  testamentary  thereon  were  issued  to  Jeremiah  S.  Austin,  sole 
executor  named  in  the  will,  and  he  was  appointed  by  the  same  court 
guardian  of  the  property  of  Earl  M.  Pinckney,  then  a  minor  10 
years  of  age.  January  27,  1891,  Jeremiah  S.  Austin  was  killed;  not 
having  accounted  for  his  trust  either  as  executor  or  guardian.  On 
the  23d  of  September,  1891,  Earl  M.  Pinckney  having  become  a  rest- 
dent  of  Herkimer  county,  his  mother  was,  on  her  petition,  appointed 
guardian  of  his  person,  and  Turner  guardian  of  his  property,  by  the  sur- 
rogate's court  of  Herkimer  county.    On  October  27, 1891,  Turner  was 
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appointed  by  the  surrogate's  court  of  Fulton  county  administrator  with 
the  will  annexed  of  Pinckney.  After  the  death  of  Jeremiah  S.  Austin, 
James  B.  Austin  was  appointed  his  administrator  by  the  surrogate's 
court  of  Fulton  county,  and  upon  the  petition  of  Turner  as  adminis- 
trator of  Pinckney,  filed  February  lo,  1892,  he  was  cited  to  account  be- 
fore the  surrogate's  court  of  Fulton  county  for  the  property  which 
came  into  the  hands  of  Jeremiah  S.  Austin  as  executor  of  the  will  erf 
Pinckney,  unaccounted  for  and  unadministered  at  the  death  of  Austin. 
In  the  month  of  December,  prior  to  the  filing  of  his  petition.  Turner 
and  Austin  met  for  the  purpose  of  examining  the  accounts  of  Austin  as 
administrator  and  guardian,  and  Turner,  with  the  advice  and  assistance 
of  counsel,  spent  two  days  examining  the  accounts  and  vouchers  of 
Jeremiah  S.  Austin  as  executor  of  Pinckney  and  as  guardian  of  Earl 
M.  Pinckney,  and  upon  such  accounting  the  total  receipts  of  Jeremiah 
S.  Austin  as  executor  and  guardian  were  ascertained  to  be  $3,633.43,  of 
which,  as  guardian,  he  was  charged  with  $650  (three  years'  rent  of  his 
ward's  real  estate),  and  his  disbursements  were  ascertained  to  be  $2415, 
of  which  two  sums  were  allowed  to  the  deceased  executor  as  having 
been  paid  out  as  guardian,  as  follows :  $335  to  the  mother  for  the  care 
of  the  minor,  and  $20  for  his  care  while  at  the  executor's.  Subse- 
quently, after  the  return  of  the  citation  to  account  served  upon  Austin, 
the  parties  went  before  the  surrogate  and  reviewed  their  whole  pro- 
ceeding, and  thereupon  reduced  to  writing  their  settlement  of  the 
accounts  of  Jeremiah  S.  Austin  as  executor  of  the  will  of  Pinckney 
and  as  guardian  of  his  ward;  and  the  same  was  signed  and  ac- 
knowledged by  Turner  before  the  surrogate,  and  filed  as  an  account- 
ing and  settlement  of  the  accounts  of  Jeremiah  S.  Austin  as  such 
executor  and  guardian,  except  as  to  some  items  upon  which  they 
had  been  unable  to  agree,  and  which,  in  their  writing,  were  excepted 
from  such  settlement,  and  as  to  which  proof  was  taken  by  the  surro- 
gate, after  which,  and  on  May  2,  1892,  the  surrogate's  court  made 
its  decree  settling  the  accounts  of  James  B.  Austin  as  administrator, 
etc.,  of  Jeremiah  S.  Austin,  deceased,  for  his  acts  as  executor  of 
the  will  of  Abram  D.  Pinckney,  deceased,  in  which  decree  it  was 
recited  that  on  March  7,  1892,  the  parties  appeared  with  their  re- 
spective counsel,  and  in  open  court  proceeded  to  settle  the  matter 
of  the  trust  of  the  deceased  executor,  which  proceeding  was  con- 
tinued until  the  8th  of  March,  and  on  that  day,  the  said  Austin  and 
Turner  agreeing  in  the  main  upon  said  accounting,  a  statement  and 
stipulation  in  settlement  and  release  were  made  and  filed,  which  re- 
mained of  record  in  the  surrogate's  office  as  part  of  the  proceeding, 
to  which  the  court  expressly  referred,  and  made  the  same  a  part  of 
its  decree,  and  thereupon  expressly  found,  as  matter  of  fact,  that 
on  the  8th  day  of  March,  1892,  James  B.  Austin  did  account  to 
Turner,  as  administrator  of  Pinckney,  for  all  the  acts  and  adminis- 
tration of  the  deceased  executor,  and  had  turned  over  to  Turner  all 
the  property  of  the  estate  of  Pinckney  with  which  the  estate  of  the 
deceased  executor  was  chargeable,  except  certain  items  of  the  decree 
mentioned,  for  which  it  was  claimed  by  Turner  that  Austin,  as  ad- 
ministrator, was  liable;  and  the  proceeding  having  been  adjourned 
to  that  day  (May  2d),  and  the  surrogate  having  heard  the  testimony. 
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and  the  arguments  of  the  parties  and  their  respective  counsel,  it  was 
adjudged  and  decreed  by  the  court  that  Austin,  as  administrator, 
had  fully  accounted  for  the  administration  of  the  deceased  executor 
for  the  trust  committed  to  his  care  as  executor  of  the  will  of  Pinck- 
ncy,  to  Watson  Turner  as  administrator  with  the  will  annexed  of 
Pinckney,  excepting  as  to  the  sums  determined  by  the  surrogate, 
and  that,  upon  filing  proof  of  payment  thereof,  the  estate  of  Jeremiah 
S.  Austin  be  discharged  from  all  further  liability.  Thereafter  Turner 
had  a  judicial  settlement  of  his  accounts  as  administrator  with  the 
will  annexed  of  Pinckney  in  the  surrogate's  court  of  Fulton  county, 
in  which  this  respondent  was  made  a  party,  duly  served  with  citation, 
and  jurisdiction  acquired  by  the  appointment  of  a  special  guardian, 
who  appeared  for  him  on  such  judicial  settlement;  and  the  decree 
of  the  court  was  made  thereon,  adjudging  that  said  Watson  Turner 
had  fully  accounted  for  all  moneys  and  property  of  the  estate  of 
Abram  D.  Pinckney,*  deceased,  and  that  he  pay  over  the  amount  ad- 
judged in  his  hands  as  such  administrator  to  the  guardian  of  Earl 
M.  Pinckney.  These  decrees  of  the  surrogate's  court  of  Fulton  county 
were  binding  and  conclusive  upon  the  respondent,  whose  interest  as 
legatee  was  represented  on  the  accounting  of  Austin  by  Turner  as 
the  legal  representative  of  the  estate  of  Abram  D.  Pinckney,  and  who 
was  made  a  party  to  the  judicial  settlement  of  the  accounts  of  Turner, 
as  administrator  of  the  estate  of  Abram  D.  Pinckney,  as  to  all  mat- 
ters over  which  the  surrogate's  court  of  Fulton  county  had  juriscHc- 
tion,  and  which  were  included  in  the  accounts  thus  judicially  settled — 
expressly  made  so  by  the  provisions  of  the  Code  of  Civil  Procedure. 
A  judicial  settlement  of  the  account  of  an  administrator  or  executor 
is  conclusive  evidence  against  all  the  parties  who  were  duly  cited  or 
appeared,  and  all  persons  deriving  title  from  any  of  them,  of  the 
facts  stated  in  the  subdivisions  of  section  2742,  among  which  are 
items  allowed  to  the  accounting  party  for  money  paid  to  creditors 
for  necessary  expenses  and  for  his  services ;  that  the  accounting  party 
has  been  charged  with  all  the  interest  for  money  received  by  him, 
and  embraced  in  the  account,  for  which  he  is  legally  accountable ;  that 
the  money  charged  to  the  accounting  party  as  collected  is  all  that  was 
collectible  on  the  debts  stated  in  the  account ;  and  that  the  allow- 
ances made  to  the  accounting  party  for  the  decrease,  and  the  charges 
ag;ainst  him  for  the  increase,  in  the  value  of  property,  were  correctly 
made.  These  practically  cover  the  entire  administration  of  an  estate. 
It  was  therefore  error  for  the  court  below  to  take  proof  on  the  ac- 
counting of  Turner  as  guardian,  and  resettle  matters  involved  in  and 
covered  by  the  account  of  Austin  as  administrator  of  the  deceased 
executor,  or  of  Turner  as  administrator  of  the  estate  of  Pinckney. 

It  was  also  error  for  the  court  below  to  take  proof  and  clrarge 
the  appellant  with  the  value  of  the  machinery  as  personal  property, 
sold  by  order  of  the  county  court  of  Fulton  county  as  fixtures,  in 
the  proceeding  to  sell  the  infant's  real  estate.  That  question  was 
settled  and  adjudged  by  the  order  of  that  court  in  that  proceeding, 
and  therefore  conclusive. 

While  the  surrogate's  court  of  Pulton  county  had  jurisdiction  to 
settle  the  accounts  of  Jeremiah  S.  Austin  as  guardian  of  the  respond- 
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ent,  and  his  accounts  as  ^ardian  were  included  in  the  voluntary 
settlement  had  by  and  between  his  administrator  and  the  appellant, 
and  in  the  decree  of  the  surrogate,  still,  the  respondent  not  being 
made  a  party  to  the  accounting  Ijefore  the  surrogate,  he  was  not  con- 
cluded. But  the  only  item  with  which  Jeremiah  S.  Austin  appears  to 
have  been  chargeable  as  guardian  was  the  rent  of  the  infant's  real 
estate  to  the  time  of  that  accounting — a  period  of  three  years — 
for  which  Austin,  as  administrator,  charged  himself  in  his  account  with 
the  sum  of  $650.  The  court  below,  upon  the  proofs,  finds  the  value 
of  the  infant's  real  estate  for  that  period  the  same  as  allowed  by 
Austin  in  his  accounting  with  the  respondent.  The  only  items  of 
credit  allowed  to  Jeremiah  S.  Austin  as  guardian  were  $335  paid  to 
the  tnother  for  the  support  of  the  respondent,  and  $20  for  his  care 
by  the  deceased  executor,  both  of  which,  upon  the  proofs,  should 
be  allowed. 

The  greater  part,  by  iar,  of  the  record  on  thiff  appeal,  is  made  up 
of  the  proceedings  and  evidence  taken  on  this  accounting  regard- 
ing matters  as  to  which  the  surrogate  was  concluded  by  the  decree 
of  the  surrogate's  court,  and  the  order  and  judgment  of  the  county 
court  of  Fulton  county;  and  therefore  the  appellant  should  not  be 
charged  with  the  expenses  thereof,  but  should  be  allowed  commis- 
sions, costs,  and  taxable  disbursements  of  the  accounting  which  has 
been  had,  and  his  costs  of  this  appeal,  payable  out  of  the  estate.  The 
proceeding  should  therefore  be  remitted,  and  the  court  below  di- 
rected to  modify  the  decree  entered  therein,  and  in  place  of  the  mat- 
ters with  which  the  appellant  is  now  charged,  as  guardian  of  the 
respondent,  he  should  be  charged  with  the  amount  decreed  to  be  paid 
by  the  decree  of  the  Fulton  county  surrogate's  court : 

May  14,  18&4   «1,880  27 

Rents  of  real  estate  received  by  James  B.  Austin,  as  follows: 

December  1,  1892    1T5  00 

December  1,  1803    150  00 

December  1,  1894    100  00 

Becelved  on  sale  of  InfantTs  real  estate,  and  deposited  In  Johnstown 
Bank    eso  00 

{Together  with  accumulated  Interest  thereon  since  January  1,  1SU5, 
In  accordance  with  the  rules  of  the  bank  relating  to  interest) 

Also  with  the  further  sum  recelred  on  said  sale  of   15  00 

—And  credited  with  his  disbursements  as  guardian  not  included  in 
his  accounting  with  Austin,  and  charged  interest  with  annual  restfe, 
except  as  to  said  deposit  in  the  Johnstown  Bank,  and  allowed  com- 
missions as  guardian.  And,  as  so  modified,  that  the  decree  be  en- 
tered without  further  costs  to  cither  party.  All  concur,  except  Wll^ 
LIAMS,  J.,  who  dissents. 

WILLIAMS,  J.  I  think  there  should  be  a  reversal,  and  new  trial 
ordered. 
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UcDONAIiD  r.  METROPOLITAN  ST.  RT.  00. 

(Supreme  Court,  Appellate  DlTtolon,  First  Department  February  20,  190B.) 

1.  Infants— Wrokopul  Death— Care  RsgniRBD— Ikstructioks. 

Where,  In  an  action  for  the  negligent  klUlng  of  a  boy,  the  court 
charged  that  the  boy  was  required  to  exercise  such  care  as  a  boy  of  bis 
age  and  of  good  Intelligence  would  exercise  under  like  circumstances,  and 
also  such  care  as  others  in  a  like  situation  wonld  exercise,  an  tnatractlon 
that  It  was  his  duty  to  exercise  such  care  as  a  boy  of  his  age  and  of 
good  intelligence  would  exercise  under  such  circumstances,  "and  deem 
adequate  thereto,"  was  not  erroneous,  as  making  the  degree  of  care  to 
be  exercised  depend  on  the  operation  of  deceased's  mind. 

SL  Samk— Capacity  op  Infant. 

An  Infant  over  the  age  of  12  is  presumed  to  be  sul  juris,  and  hence. 
In  an  action  for  his  wrongful  death  by  being  struck  by  a  street  car,  the 
same  degree  of  care  that  la  required  of  an  adult  should  be  required  of 
blm  In  the  absence  of  proof  as  to  his  mental  capacity. 
Van  Brunt,  P.  J.,  and  Ingrabam,  J.,  dissenting. 

On  motion  for  reargument. 
For  former  opinion,  see  78  N.  Y.  Supp.  2S4. 
Argued  before  VAN  BRUNT,  P.  ].,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Edmund  h.  Mooney,  for  the  motion. 
Addison  C.  Ormsbee,  opposed. 

HATCH,  J.  This  motion  is  based  upon  the  ground  that  the  court 
overlooked  in  considering  the  charge  a  controlling  decision  of  the 
Court  of  Appeals.  The  decision  thus  called  to  our  atlcntion  is  that  of 
Mangam  v.  Brooklyn  City  R.  R.  Co.,  38  N.  Y.  455,  98  Am.  Dec. 
66.  Therein  Judge  Grover  defined  "negligence"  in  these  words: 
"Legal  negligence  is  the  omission  of  such  care  as  persons  of  or- 
dinary prudence  exercise  and  deem  adequate  to  the  circumstances 
of  the  case."  That  portion  of  the  charge  which  the  court  in  de- 
ciding this  case  held  to  be  error  reads  as  follows :  "It  was  the  duty 
of  this  boy  to  exercise  such  care  and  prudence  to  avoid  the  accident 
as  a  boy  of  his  age  and  of  good  intelligence  would  exercise  under 
the  circumstances  and  deem  adequate  thereto."  This  court  in  con- 
struction of  this  charge  held  that  it  left  to  the  jury  to  determine 
whether  the  degree  of  care  which  the  deceased  exercised  was  such 
as  he  deemed  adequate,  and,  as  construed,  it  was  held  not  to  correctly 
state  the  rule  of  law  applicable  to  the  case,  in  that  it  substituted  a 
mental  process  upon  the  part  of  the  deceased  as  to  what  he  deemed 
to  be  adequate  care,  whereas  the  rule  of  law  applicable  to  the  situa- 
tion and  binding  upon  the  deceased  was  whether  he  exercised  such 
care  as  a  reasonably  prudent  person  of  the  same  age  would  have  exer- 
cised under  the  same  or  similar  circumstances.  A  re-examination  of 
the  charge  of  the  court  leads  me  to  the  conclusion  that  the  charge 
is  not  susceptible  of  the  construction  which  was  placed  upon  it ;  that 
this  court  overlooked  the  fact  that  the  charge  not  only  stated  that  the 

T  2.  9ee  XegUgmce,  vol.  87,  Cent.  Dig.  ff  123,  124. 
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boy  was  required  to  exercise  such  care  and  prudence  as  a  boy  of 
his  age  and  of  good  intelligence  would  exercise  under  the  circum- 
stances, but  also  such  prudence  and  care  as  others  in  like  situation 
would  exercise ;  this  answered  the  requirements  of  the  rule,  and  the 
addition  of  the  words,  "and  deem  adequate  thereto,"  did  not  modify 
or  change  it;  that  the  court  was  wrong  in  its  conclusion  that  these 
words  substituted  a  mental  operation  of  the  deceased  in  the  place 
of  reasonable  care  and  circumspection. 

In  point  of  fact,  the  rule  laid  down  by  the  court  was  general  in 
character,  applied  to  the -deceased  the  care  and  circumspection  which 
would  ordinarily  be  observed,  and  the  conclusion  which  they  would 
deem  adequate  thereto  was  a  characterization  of  the  general  mental 
operation  of  that  class  of  persons  exercising  reasonable  care  and 
circumspection.  In  other  words,  it  is  the  mental  operation  which  is 
the  conclusion  of  persons  exercising  reasonable  care  and  caution 
when  they  act  with  reference  to  the  subject-matter,  which  require  its 
exercise  so  that  in  reality  the  rule  so  applied  was  the  same  rule 
which  the  court  held  was  the  correct  rule,  in  consequence  of  which 
the  construction  of  the  charge  was  unwarranted.  It  would  therefore 
follow  that  a  reargument  should  be  ordered,  were  it  not  for  the 
fact  that  the  court  committed  error  in  its  charge  to  the  jury  as  to 
the  degree  of  care  imposed  upon  the  deceased. 

He  was  about  I2  years  of  age.  The  court  held  and  charged  that 
he  was  a  smart,  intelligent  boy,  must  be  deemed  to  be  sui  juris,  and 
therefore  called  upon  to  exercise  care  for  his  own  protection  while 
crossing  the  tracks.  Respecting  the  degree  of  care,  the  court  char- 
ged: 

"Let  me  say  to  yon  that  In  holding  that  the  boy  wae  eoi  Juris  tbe  conrt 
reaches  the  coiiclnslon  that  he  had  reached  a  time  In  life  when,  as  appears 
from  tlie  evidence,  being  an  Intelligent  boy.  he  was  capable  of  forming  some 
judpment  and  of  making  a  reasonable  effort  to  avoid  danger.  The  degree 
of  care  Imposed  upon  a  lad  Is  not  as  bigh  as  the  degree  of  care  Imposed 
upon  an  adnit" 

Then  followed  the  other  part  of  the  charge,  which  we  have  quoted. 

There  is  considerable  confusion  respecting  the  rule  to  be  applied 
to  infants  admitted  to  be  sui  juris.  Thus  in  Byrne  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  S^i  N.  Y.  620,  it  was  said,  in  speaking  of  the  degree  of 
care  to  be  exercised  by  an  infant  between  zo  and  Zl  years  of  age: 

"The  law  Is  not  so  nnrensonnble  as  to  exact  from  an  Infant  the  same  de- 
gree of  care  and  prudence  In  the  presence  of  danger  as  It  exacts  from 
fldtiltn.  An  Infant,  to  avoid  tbe  hnpntatlon  of  negligence,  la  bonud  only  to 
pxcn-lsc  tluit  dcgi'ee  of  care  which  can  be  reasonably  expected  of  one  of  Its 

nije." 

The  same  rule  was  applied  in  Costello  v.  Third  Ave.  Ry.  Co.,  z6i 
N.  Y.  317,  55  K.  E.  897.  This  language  is  quoted  with  approval, 
as  applicable  to  an  infant  of  the  age  of  15  years,  in  Swift  v.  Staten 
Island  Rapid  Transit  R.  K.  Co.,  123  N.  Y.  645,  25  N.  E.  378.  In 
Tucker  v.  N.  Y.  C.  &  H  R.  R.  Co.,  124  N.  Y.  308,  26  N.  E.  916, 
21  Am.  St,  Rep.  670,  it  was  held  that  a  boy  12  years  of  age,  "in  the 
absence  of  evidence  tending  to  show  that  he  was  not  qualified  to 
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understand  the  danger  and  appreciate  the  necessity  for  observing  that 
degree  of  caution  in  crossing  a  railroad  track  which  an  adult  would, 
he  must  be  deemed  8ui  juris."  The  rule  thus  laid  down  has  been 
approved  in  subsequent  cases  (Thompsoq  v.  B.  R.  R.  Co.,  145  N.  Y. 
196,  39  N.  E.  709),  adopted  by  this  court  in  Noonan  v.  Obermeyer 
&  L.  Brewing  Co.,  50  App.  Div.  377,  63  N.  Y.  Supp.  1066,  and  by 
other  departments  (Koehler  v.  Syracuse  Specialty  Mfg.  Co.,  12  App, 
Div.  50,  42  N.  Y.  Supp.  182,  1 105;  Turell  v.  Erie  R.  R.  Co.,  49 
App.  Div.  94,  63  N.  Y.  Supp.  402). 

At  first  blush,  the  rules  announced  by  these  cases  seem  to  be  in 
conflict,  but  a  careful  reading  of  them  shows  that  the  rule  which 
is  to  be  applied  to  infants  is  one  of  the  burden  of  proof,  and  is  not 
an  inflexible  rule  of  law,  which  determined  that  a  particular  age 
calls  for  the  unvarying  application  of  the  rule  of  law  which  fixes 
responsibility  for  acts  that  obtains  in  the  case  of  an  adult.  In  the 
case  of  infants  under  the  age  of  12  years,  the  burden  of  proof  is 
upon  the  defendant  to  show  the  possession  by  such  infant  of  suf- 
ficient mental  capacity  to  understand,  appreciate,  and  guard  against 
the  situation  in  which  it  is  placed,  and  the  plaintiff  may  rest  in  respect 
of  such  question  upon  the  legal  presumption  which  protects  the  in- 
fant from  the  imputation  of  negligence,  unless  it  be  a  case  where  the 
negligence  of  the  infant  is  imputable  to  the  parent.  When  an  infant, 
is  12  years  of  age  or  above,  the  burden  is  upon  the  plaintiff  to  show 
the  mental  capacity  of  the  infant,  and  establish  as  a  fact  that  such 
infant  was  not  possessed  of  sufficient  mental  capacity  to  exercise  the 
degree  of  care  and  caution  which  is  chargeable  upon  an  adult,  and 
it  then  becomes  a  (question  for  the  jury  to  determine  whether  the  de- 
gree of  care  exercised  in  the  particular  case  was  such  as  to  exon- 
erate the  infant  from  the  charge  of  contributory  negligence,  measured 
by  its  age  and  capacity.  McGrell  v.  Buffalo  Office  Bldg.  Co.,  153  N. 
Y.  265,  47  N.  E.  305 ;  Leary  v.  Fitchburg  R.  R.  Co.,  53  App.  Div, 
52,  65  N.  Y.  Supp.  699;  McCarthy  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
•^7  App.  Div.  187,  55  N.  Y.  Supp.  1013;  Zwack  v.  N.  Y.,  L.  E.  & 
W.  R.  R.  Co..  160  N.  Y.  362,  54  N.  E.  785- 

In  the  present  case  the  infant  was  upwards  of  12  years  of  age; 
consequently  the  burden  of  proof,  under  the  above  rule,  was  upon 
the  plaintiff  to  give  evidence  showing  the  mental  capacity  of  the 
deceased,  before  the  court  would  be  authorized  to  accept  the  mere 
fact  of  infancy  as  establishing  a  rule  which  would  exempt  him  from 
the  same  measure  of  care  as  applies  in  the  case  of  an  adult.  Upon 
the  evidence,  considering  the  age  of  the  child,  the  court  was  bound 
to  charge  the  jury  that  it  was  subject  to  the  same  measure  of  care 
which  obtains  in  the  case  of  an  adult  in  order  to  exempt  it  from 
contributory  negligence,  unless  the  evidence  of  mental  capacity  satis- 
fied them  that  a  different  rule  should  be  applied,  in  which  event  they 
would  be  authorized  to  measure  the  act  by  the  capacity  of  the  infant. 
In  the  charge  as  made,  the  rule  laid  down  is  that  infancy  per  se 
exempted  the  deceased  from  the  measure  of  obligation  and  care 
which  would  devolve  upon  an  adult.  In  this  respect  the  charge  was 
erroneous,  and  for  this  error  the  judgment  must  necessarily  be  re- 
versed. We  do  not  find  it  necessary,  therefore,  to  order  a  reargumcnt 
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in  this  case,  for  the  reason  that  the  present  question  was  fully  argued 
orally  and  upon  the  briefs  submitted. 
The  motion  for  a  reargument  should  therefore  be  denied. 

O'BRIEN  and  McLAUGHUN,  JJ.,  concur.  VAN  BRUNT.  P. 
J.,  and  INGRAHAM,  J.,  dissent  as  to  the  first  ground  i  stated  in 
opinion,  and  concur  as  to  last  ground. 


(79  App.  Dir.  519.) 

HAGEN  T.  NEW  TORK  CENT.  &  H.  B.  R.  CO. 

(Supreme  Court.  Appellate  DItIbIoq,  Fourth  Department.  January  30,  1903.) 

L  Trial— Vfrdict— Coercion  bt  Judge. 

A  case  was  given  to  the  jury  some  time  during  April  25tb,  and  that 
evening  the  Justice  learned  that  the  Jury  stood  10  to  2.  At  11:90  a.  m. 
on  the  2eth  the  jury  announced  a  disagreement,  when  the  Justice  stated 
that  they  should  agree.  PlalutlCTB  counsel  objected,  and  requested  that 
the  Jury  he  dlseharped.  The  court  declined,  and  directed  the  Jary  to  re- 
tire, and  stated  that  the  Jury  should  agree,  without  one  side  thpeat»nlng 
to  stay  there  all  summer,  and  that  there  was  no  use  In  fooling  away 
time  about  the  rase:  that  It  had  been  three  times  tried,  and  the  Jury 
should  agree.  The  foreman  thereupon  stated  that  there  was  no  pros- 
pect of  an  agreement  At  7:45  p.  m.  the  Jury  reported  no  change  of 
sentiment,  whereupon  the  court  again  stated  that  the  case  was  ripe 
for  honest  decision,  and  that  It  was  the  consclentions  duty  of  the  jury 
to  Qnd  the  truth  that  flutters  In  the  case;  that  "it  glitters  aud  shines, 
and  shines  into  tlie  hearts  and  consciences  of  every  honest  Juryman": 
that  if  10  men  were  one  way,  and  2  the  other,  there  was  something 
wrong  in  the  intelligence  or  In  the  conscientious  action  of  some  Jury- 
men; and  that  It  was  an  outrage  on  decency  to  keep  a  jury  out,  when 
they  knew  what  the  truth  was,  but  that  he  was  obliged  to  order  them 
to  retire.  The  jury  again  retired,  and  In  an  hour  thereafter  returned 
a  verdict  for  plalutiflF.  Held,  that  the  verdict  was  the  rrault  of  coovlon, 
and  should  be  set  aside. 

IL  SAMf.  — MiSCONnuCT  OP  Attorket. 

Where  plaintlfTs  attorney,  on  the  Jury  coming  Into  court  and  announ- 
cing that  they  were  unable  to  agree,  requested  tliat  It  be  discharged, 
and  stated  that  It  wan  idle  to  send  the  case  batk,  as  they  stood  10  to  2; 
thtit  there  was  a  dotcnnlnatlon  on  the  part  of  2  men  to  block  plain- 
tiff's right  In  the  case,  and  those  10  men.  If  they  should  be  for  plaintiff, 
should  not  he  dragged  Into  finding  a  low  verdict  by  this  obstructionist 
on  the  Jury;  and  that  It  was  an  outrage. — such  conduct  of  the  attorn^ 
should  have  caused  a  dismissal  of  the  Jury. 

Appeal  from  trial  term,  Oneida  county. 

Action  by  John  J.  Hagen,  an  infant,  by  his  guardian  ad  litem,  against 
the  New  York  Central  &  Hudson  River  Railroad  Company.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  and  granting  an  extra  allowance  of 

costs,  defendant  appeals.  Reversed. 

On  the  ^th  day  of  July,  1805,  the  Frankfort  Mutual  Benefit  Association 
of  the  West  Shore  Shops,  which  was  composed  of  railroad  men  residing 
in  and  nhout  Frankfort,  In  the  county  of  Herkimer,  arranged  for  and  con- 
ducted an  excursion  to  a  place  known  as  "Sylvan  .Beach."  For  this  pur- 
pose a  special  train  was  diartered  by  a  committee  duly  authorised,  and  this 
train  was  run  over  and  upon  the  defendant's  road  In  two  sections,  one  of 
which  was  In  charge  of  a  man  by  the  uame  of  John  Garvey,  a  member  of 
the  association  selected  by  the  dcfcndnut   The  plaintiff,  Hagen,  who  at 
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that  time  was  a  lad  of  13  years  of  age,  was  In  the  employ  of  a  firm  which 
had  bought  the  right  to  peddle  refreshments  upon  this  train;  and  when 
Garvey'B  section  reached  Frankfort,  on  Its  return  from  Sylvan  Beach,  Hageu 
got  on  board,  and  started  to  walk  np  the  steps  at  the  west  end  of  one  of 
the  cars.  When  be  bad  reached  the  platform  of  the  car,  the  evidence  t^tds 
to  show  that  Mr.  G^arrey  came  ont  of  an  adjoining  car  and  <aderea  Hagen 
off;  tening  him  that,  If  be  did  not  obey,  he  would  kick  talm  off.  Hagen 
then  turned  around,  put  both  hands  upon  the  railing  of  the  st^w.  and  went 
down  to  the  bottom  step,  where  he  waited  about  15  seconds,  more  or  less, 
with  his  left  hand  upon  the  railing,  when,  as  he  says,  there  was  a  sudden 
jerk  of  the  car,  which  threw  him  off,  and  he  fell  to  the  ground,  with  his 
feet  tinder  the  car,  and  was  so  seriously  Injured  that  It  became  necessary 
to  amputate  his  left  leg  about  three  Inches  above  the  ankle.  His  r^ht  foot 
was  also  crushed,  and  about  10  days  later  It  tMcame  necessary  to  amputate 
that,  also,  at  the  middle  of  the  Instep.  At  the  time  Hagm  waa  tiirowB 
off  In  the  manner  above  stated,  the  train  was  moving  at  the  rate  of  five 
miles  an  boor,  bttt  no  claim  Is  made  by  the  plaintiff  that  the  defendant  was 
In  any  rrapect  negligent  In  the  management  of  the  train;  the  contenUon 
being  that  he  waa  wrongfully  ordered  off  by  Oarv^,  who  was  temp<warlly 
in  cbai^  of  the  train,  but  not  in  the  employ  of  tbe  defendant 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  NASH,  JJ. 

Thomas  D.  Watkins,  for  appellant. 
William  Kennedy,  for  respondent. 

ADAMS,  P.  J.  This  case  has  been  four  times  tried,  and  the 
record  therein  of  the  fourth  trial,  which  is  now  before  us,  presents  one 
of  the  most  remarkable  attempts  to  secure  a  verdict  which  has  ever 
been  brought  to  our  attention.  The  trial  was  commenced  upon  the 
23d  day  of  April,  1902,  and  the  case  was  given  to  the  jury  some  time 
during  the  day  of  the  25th,  but  at  what  hour  does  not  definitely  ap- 
pear. It  seems,  however,  that  in  the  evening  of  that  day  it  was  in 
some  manner  brought  to  the  knowledge  of  the  trial  justice  that  the 
jury  were  divided  in  their  views;  standing  10  for  one  party,  and  2 
for  the  other.  At  half  past  11  o'clock  on  the  morning  of  April  26th, 
which  was  Saturday,  the  jury  came  into  court,  and  announced, 
through  their  foreman,  that  they  were  unable  to  agree,  whereupon 
the  trial  justice,  after  expressing  his  surprise  that  there  should  be 
any  disagreement  in  a  case  of  ttus  character,  said  to  them : 

"Now,  gmtlemen,  I  do  not  want  to  have  yon  feel  aa  tbongh  I  am  hard 
In  this  matter,  at  all,  by  keeping  yon  oat  But  I  really  feel  It  my  dnty  to 
the  parties  In  the  case,  and  in  the  Interest  of  Justice,  not  to  discharge  yon 
at  this  time.  It  would  seem,  gentlemen,  that  when  a  jury  stands,  as  It  has 
been  stated  by  some  of  you£  number  last  evening,  10  to  2,  that  you  ought 
to  agree.  •  •  •  Now,  gentlemen,  I  hope  you  will  retire  and  take  this 
nnder  consideration,— not  get  warm  about  It  on  the  respective  sides,  but 
harmonize.  Harmonize,  if  you  can,  and  agree,  and  render  In  this  case  a 
Just  verdict  Now,  gentlemen,  you  may  retire." 

Some  further  directions  on  the  part  of  the  court  were  called  out  by 
a  questim  from  one  of  the  jurors,  and  before  the  jury  had  actually 
retired  the  plaintiff's  counsel  made  the  following  statement  to  the 
court: 

"It  seems  to  me.  If  yoar  honor  please,  In  view  of  the  facts  of  this  case 
— In  view  of  what  appeared  here  yesterday  on  tbe  part  of  one  of  these 
Jortffs,  at  least— that  it  Is  idle  to  send  this  case  back  to  them.  Tbe  deter- 
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mtnntlon  on  the  part  of  two  men  to  block  tbe  plaintiff's  rls^t  In  this  case. 
I  except  to  that.  I  don't  want  my  case  sent  back  here,  and  these  ten  men. 
If  they  should  be  for  tbe  plaintiff,  dragged  Into  finding  a  low  verdict  bj  this 
obstructionist  npon  this  Jury.  We  know  wbo  he  la,  and  It  Is  an  oatnge." 

To  this  statement  the  court  replied: 

*^o;  I  won't  do  that.  These  Jurymen  are  consclentlons  and  honest  men, 
and  I  know,  IrrespeetlTe  of  any  suggestion  wltb  reference  to  one  or  two 
or  half  a  dosen,  when  they  go  out  and  consult  In  this  matter,  that  they  are 
honest  and  consdentlonB  men,  and  that  they  will  arrive  at  a  just  verdict 
Tou  may  retire,  gmtlemen.** 

Thereupon,  and  bef(H'e  the  jury  actually  retired,  these  further  pro- 
ceedings were  had: 

"Oounsel  for  tbe  Defendant:  If  your  bdnor  please,  they  may  disregard 
the  remarks — any  remarks  that  have  been  made.  Counsel  for  the  Plaintiff: 
I  don't  want  my  case  frittered  away.  I  don't  want  ten  honest  men  tired 
out  by  the  action  of  en  obstructionist.  The  Court:  I  believe  tbat  tbe  Jury 
in  this  case  are  consclentloas  men,  and  that  they  will  get  together  In  this 
case.  Counsel  for  the  Defendant:  I  ask  your  honor  to  charge  tbe  Jury 
that  they  disregard  the  last  remark.  The  Conrt:  Yes;  yon  may  disregard 
any  statement  ttiat  has  been  made  by  the  plalntUTs  counsel.  Counsel  for 
the  Plaintiff:  I  protest  against  my  case  being  sent  back.  Counsel  for  tbe 
Defendant:  I  assume  that,  In  charging  tbe  Jury  In  reference  to  your  wish 
that  tbey  get  together  and  agree,  that  thereby  your  honor  does  not  Intend 
In  any  wise  to  convey  the  suggestion  that  If  there  may  be  two  men  In  mi- 
nority, tbat  have  honest  differences  and  honest  principles —  The  Court:  I 
simply  want  to  say  to  the  Jury  I  want  tliem  to  harmonize,  If  they  can,  and 
find  tbe  truth,  and  be  conscientious  about  It  Counsel  for  the  Defendant: 
Based  upon  their  principles  and  belief  of  right?  The  Conrt:  Based  npon 
fair  and  reasonable  harmonizing  between  them,  without  one  side  threatening 
to  otay  there  an  summer,  or  anything  of  tbe  kind.  Bat  be  consdentlonB 
about  It  gentlemen.  Do  right  about  this.  There  Is  no  nse  of  frittering 
and  fooling  away  about  this  case  any  longer.  It  has  been  tried  three  times, 
gentlemen.  The  court  has  great  respect  and  consideration  for  tbe  way  you 
have  rendered  your  verdicts  on  all  cases  before  you  at  tbe  terra  of  court, 
and  I  am  satisfied  tbat,  when  you  talk  this  matter  over  reasonably  and  fairly 
between  yourselves,  that  you  will  agree.  Irrespective  of  what  counsel  say 
on  either  side.  Now  you  may  retire.  The  Foreman:  What  more  prospect 
li  there  now  of  our  agreeing  than  there  was  then?  The  Court:  I  have  got 
faith  In  the  Jury,  and  I  believe  they  are  conscientious  men,  and  that  they 
win  get  to  the  right,— whatever  Is  right" 

Thereupon  the  jury  retired.  At  7:45  o'clock  in  the  evening  of 
April  26th  the  jury  again  came  into  court,  whereupon  the  following 
proceedings  were  had: 

*The  Clerk:  Gentlemen  of  tbe  Jury,  have  yon  agreed  npon  yonr  verdict? 
If  so,  wbo  shaU  say  for  you,  and  how  do  you  find?  The  Foreman:  No 
change  in  the  sentiment  at  ail.  Tbe  Court:  You  say  tbat  the  Jury  stands 
ten  to  two?  The  Foreman:  Yes.  Tlie  Court:  Gentlemen,  I  hardly  know 
what  to  say  to  you,  but  I  may  say  something  that  may  not  be  very  satis- 
factory to  some  of  you.  This  case  has  been  tried  now  four  times,  and  on  this 
occasion  it  is  Just  and  ripe  for  an  honest  and  Just  decision.  And  It  is  yonr 
duty,  gentlemen,  to  be  conscientious  and  honest  In  finding  tbe  truth  tbat 
glitters.  It  glitters  In  this  case  gentlemen.  It  gutters  and  shines,  and  shines 
Into  the  hearts  and  consciences  of  every  honest  Juryman.  I  feel  as  though 
It  was  a  travesty  upon  Justice  tbat  if  ten  men  In  a  case  of  this  kind  are 
one  way,  and  two  the  other,  tlint  there  must  be  something  wrong  some- 
where  in  the  Intelligence  or  in  tlie  conscientious  action  of  some  Jurymen. 
I  feel,  gentlemen,  tiiat  it  is  nn  outrage  upon  decency  to  keep  a  Jury  out  In 
this  case,  when  you  know  and  realize  where  tlie  truth  is, — keeping  men  out 
ovwnlgbt  In  this  case.   1  am  obliged  to  have  you  go  out  again,  and  you 
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may  bring  In,  If  you  agree,  a  sealed  Terdlct,  and  return  here,  If  yon  agree; 
and,  after  Bigning  your  verdict  and  giving  It  to  your  foreman,  you  can  tlien 
separate,  and  be  here  to-morrow  morning  at  eleven  o'clock,  at  which  time, 
when  I  adjourn,  I  will  adjourn  to.  Now,  gentlemen,  take  this  case,  and, 
when  you  find  and  know  and  realize  the  truth  of  It,  render  your  verdict 
conscientiously,  without  passion  or  prejudice  or  sympathy.  Yon  may  re- 
tire. Counsel  tor  the  Defendant:  If  your  honor  i^ase,  I  desire  to  ask  the 
court  that  this  Jury  be  discharged  ftvm  the  fnrttaer  consideration  of  the 
case.  And  I  desire  to  ask  the  court  to  say  to  them  that  while  Jurors  should 
endeavor  to  reach  a  conclusion  in  this  case,  they  should  not  do  so  whoi 
such  conclusion  Is  against  their  honest  and  conscientious  convictions  and 
belief.  The  Court:  I  have  so  charged.  Now  yon  may  retire,  gentlemen. 
The  Counsel  for  the  Defendant:  May  I  liave  an  exception  in  th^}  The 
Court:  Not  unless  you  except  In  the  presence  of  the  jury. 
"An  adjournment  taken  to  Sunday  morning,  April  27,  1902,  at  11  o*clo4^" 

The  jury  thereupon  again  retired,  and  in  about  an  hour  thereafter 
came  into  court,  and  reported  that  they  had  finally  agreed  upon  a 
verdict  for  the  plaintiff  in  the  sum  of  $8.ooo. 

We  think  it  very  clear  that  this  verdict  was  wrung  from  the  j'tiry 
as  the  result  of  the  coercive  measures  adopted  by  the  court  to  that 
end,  and  that  it  in  no  sense  reflected  the  calm,  deliberative  judgment 
of  the  jury  themselves.  In  saying  this,  we  are  not  unmindful  of 
the  fact  that  the  case  had  already  been  three  times  tried  without 
agreement,  and  that  the  trial  court  was  naturally  anxious  to  avoid 
the  necessity  of  another  trial;  but  this,  in  our  opinion,  did  not  fur- 
nish satisfactory  or  adequate  reason  for  adopting  the  unusual  methods 
and  for  indulging  in  the  very  remarkable  language  employed  by  the 
trial  justice  in  his  effort  to  bring  about  the  desired  result.  Ordinarily 
no  one  but  the  jurors  themselves  is  supposed  to  know  the  result  of 
their  deliberations  until  they  have  come  into  court  and  made  a  public 
announcement  thereof.  Indeed,  it  would  defeat  one  of  the  most 
salutary  objects  of  the  jury  system  if  the  ban  of  secrecy  were  to  be 
removed,  and  the  standing  of  the  jury  proclaimed  to  the  world  be- 
fore a  verdict  had  been  actually  agreed  upon  and  rendered;  but  in 
this  instance  it  seems  to  have  been  not  only  known  by  the  court 
and  plaintiff's  counsel  precisely  how  the  jury  stood,  but  this  knowledge 
was  imparted  to  every  one  in  the  courtroom;  and  the  two  men 
upon  the  jury  who  were  tmable  to  agpree  with  the  majority  of  their 
associates  were  virtually  charged  with  acting  from  improper  mo- 
tives, and  told  that  it  was  a  travesty  upon  justice  and  an  outrage 
upon  decency  for  them  to  maintain  their  position  any  longer,  which 
was,  in  effect,  a  notification  to  the  entire  jury  that,  unless  some  of 
its  members  surrendered  their  private  judgment,  it  would  result  in 
their  being  deprived  of  their  liberty  for  certainly  another  night,  if  not 
longer.  This  assuredly  was  coercive  to  the  last  degree,  and  was  not 
only  prejudicial  to  the  parties,  but  it  was  also  an  act  of  injustice  to 
the  jurors  themselves.  It  is  undoubtedly  true  that  the  trial  court 
is  not  bound  to  accept  as  final  the  statement  of  jurors  as  to  their 
inability  to  agree,  and  that,  in  determining  whether  or  not  a  jury 
shall  be  discharged  for  this  reason,  the  court  is  invested  with  discre- 
tionary power,  which,  when  reasonably  exercised,  ought  not  to  be 
interfered  with;  but  it  is  equally  true  that,  where  the  language  or 
methods  adopted  by  the  court  to  prevent  a  mistrial  have  an  obvious 
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tendency  to  coerce  an  agreement,  there  is  an  abuse  of  discretion 
amounting  to  an  illegal  assumption  of  power  upon  the  part  of  the 
court  itself,  which,  in  a  case  where  such  abuse  is  made  to  appear  as 
clearly  as  in  the  one  now  under  consideration,  gives  to  the  verdict 
obtained  by  such  means  no  value  whatever,  and  necessarily  brings 
about  the  very  result  which  the  court  was  attempting  to  prevent. 
Twiss  v.  Lehigh  Valley  R.  R.  Co.,  6i  App.  Div.  286.  70  N.  Y.  Supp.  • 
241 ;  People  v.  Sheldon,  156  N.  Y.  268,  50  N.  E.  840,  41  L.  R.  A, 
644,  66  Am.  St.  Rep.  564. 

Our  attention  is  also  directed  to  the  proceedings  subsequent  to  the 
rendition  of  the  verdict,  which  are  set  forth  at  length  in  the  record, 
and  which,  to  say  the  least,  were  very  unusual,  and  not  in  accord 
with  our  sense  of  propriety,  but  inasmuch  as,  under  the  circumstances, 
they  could  not  possibly  l^ve  had  an^  influence  upon  the  final  action 
of  the  jury,  th^  do  not  require  especial  consideration  from  this  court ; 
but  we  cannot  dismiss  the  case  without  giving  emphatic  expression 
to  our  disapproval  of  the  conduct  of  the  counsel  for  the  plaintiff 
while  the  jury  were  in  court  for  the  purpose  of  reporting  the  result 
of  their  deliberations.  His  statement  as  to  the  standing  of  the  jury, 
and  his  direct  charge  that  some  of  their  number  were  influenced  in 
their  action  by  improper  motives,  were  most  unseemly  and  disorderly. 
Indeed,  they  were  sufficient  of  themselves  to  have  warranted  the 
court  in  dismissing  the  jury;  and,  in  our  ofunion,  this  is  precisely 
what  ought  to  have  been  done,  and  the  omission  of  the  court  to  re- 
buke such  a  breach  of  professional  decorum  furnishes  an  additional 
reason  for  our  unmllingness  to  affirm  the  judgment  m  this  case. 

In  view  of  the  conclusion  at  which  we  have  arrived,  and  which 
has  already  been  indicated,  we  do  not  deem  it  necessary  or  proper 
to  discuss  the  case  upon  its  merits,  or  to  consider  any  of  the  excep- 
tions contained  in  the  record. 

Judgment  and  orders  reversed,  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event.   All  concur. 


(39  Misc.  Rep.  581.) 

TOOLE  T.  OGDEN  et  al. 
(Supreme  Court,  Special  Term,  Kings  Connty.  TaBiiaryt  1903.) 

1.  Police  Captain — Kiobt  to  Compenpatiok. 

Where  a  police  c&ptain  of  the  city  of  New  Tork  la  appointed  from  the 
list  of  sergeants  certified  to  by  the  city  cItII  service  commission,  and  is 
carried  on  the  rolls  of  the  department  as  such  for  15  months,  he  ma; 
compel  the  city  police  commlBsloner  and  such  commission  to  e&ctiiy  him 
on  the  monthly  pay  rolls  aa  a  captain  entitled  to  compensation  as  snch. 

1  Saue. 

Where  police  commissioners,  who  appointed  a  captain  on  the  police 
force,  falsely  certified  In  bis  favor  to  the  dvil  serrlce  commissioners  as 
to  his  record  on  the  police  force,  obtaining  for  him  a  high  position  on  the 
^giUe  list,  such  false  certlficotlou  goes  only  to  the  tennre  of  hta  office, 
and  he  is  aititied  to  his  salary  as  captain  tmtU  ousted  1^  an  action 
brought  by  the  Attorn^  OeneraL 

Application  by  E.  J.  Toole  for  writ  of  mandamus  against  William 
It*  Ogden  and  others,  to  compel  them,  as  members  of  the  municipal 
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civil  service  commission,  and  the  police  commissioner  of  the  city  of 
New  York,  to  certify  petitioner  on  the  monthly  pay  rolls  of  the  police 
department  as  captain  of  police,  and  entitled  to  salary  as  such.  There 
were  17  other  similar  actions.    Writs  granted. 

William  C.  De  Witt  and  Abraham  I.  Elkus,  for  petitioners. 
Walter  S.  Brewster,  for  respondents. 

GAYNOR,  J.  There  were  seventeen  other  cases  argued  with  this 
one,  and  as  all  of  the  cases  are  identical  they  will  be  decided  together. 

Instead  of  being  lean  of  adjectives,  as  law  and  practice  require, 
the  petitions  abound  in  them,  and  also  in  allegations  of  legal  conclu- 
sions. The  following  hard  facts  can  be  made  out  from  them,  how- 
ever, viz. :  The  petitioners  were  sergeants  of  police.  The  municipal 
civil  service  commission  made  up  an  eligible  list  of  sergeants  for  pro- 
motion to  the  office  of  captain  of  police.  The  petitioners  were  on 
the  said  list.  There  was  a  large  number  of  vacancies  in  the  office 
of  captain.  The  police  commissioners  made  a  requisition  on  the 
said  civil  service  commission  for  names  of  sergeants  from  such 
eligible  list  out  of  which  to  make  appointments  to  fill  such  vacancies. 
The  civil  service  commission  certified  from  such  eligible  list  the 
requisite  number  of  names  for  the  making  of  such  appointments.  The 
names  of  the  petitioners  were  among  those  so  certified.  On  Decem- 
ber 27th,  1900,  the  police  commissioners  appointed  the  petitioners 
from  such  certified  names  to  the  said  vacancies.  They  at  once  quali- 
fied and  entered  into  their  offices  and  were  assigned  to  duty  as  cap- 
tains. They  have  ever  since  done  duty  as  captains,  and  have  been 
addressed  and  ordered  as  captains  by  their  superior  officers,  and  by 
the  four  police  commissioners  who  appointed  them  and  the  single 
commissioners  who  have  succeeded  them  since  January  1st,  1901. 
Hiey  were  certified  as  captains  on  the  monthly  pay  rolls  by  the  police 
commissioner  and  the  said  civil  service  commission,  and  paid  their 
salaries  as  captains  by  the  comptroller  up  to  May  ist,  1902.  The 
said  police  commissioner  and  civil  service  commission  nave  ever 
since  refused  to  so  certify  them  on  the  pay  rolls,  and  in  consequence 
thereof  they  have  not  been  paid. 

The  answering  affidavits  are  drawn  in  disregard  of  the  well-known 
rule  that  affidavits  in  mandamus  proceedings  must  consist  of  precise 
denials  of  fact  and  precise  statements  of  fact  only.  Matter  of  Guess, 
16  Misc.  Rep.  306,  38  N.  Y.  Supp.  91 ;  Matter  of  Freel  (Sup.)  38  N. 
Y.  Supp.  143.  They  are  instead  a  mass  of  denials  of  conclusions 
of  fact  or  law,  and  of  statements  of  like  conclusions.  To  strip  them 
of  their  verbiage,  and  ascertain  the  facts  which  they  are  well  calcu- 
lated to  conce^,  is  a  task,  but  when  it  is  done  it  is  found  that  they 
leave  undenied  the  facts  stated  above  from  the  petitions.  With  equal 
difficulty  it  is  found  that  the  only  fact  stated  in  opposition  is  that 
when  the  civil  service  commission  was  making  up  such  eligible  list 
of  sergeants,  and  called  upon  the  police  commissioners  to  certify  the 
records  in  the  police  department  of  the  sergeants  who  were  examined, 
the  police  cwnmissioners  knowingly  certified  the  records  of  these  peti- 
tioners falsely  in  their  favor,  and  that  of  the  other  sergeants  falsely 
against  them ;  and  this,  it  is  claimed,  caused  the  petitioners  to  obtain 
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an  unfair  rating  on  the  eligible  list,  and  hence  to  get  certified  for 
promotion  to  the  office  of  captain  ahead  of  others  who  would  have  pre- 
ceded them  if  the  records  had  been  correctly  certified  by  the  police 

commissioners. 

Conceding  this  to  be  so,  it  remains  that  the  petitioners  were  ap- 
pointed from  the  eligible  list  in  the  way  prescribed  by  law  to  the 
office  of  captain,  and  are  captains.    The  appointment  was  not  void. 

If  their  tenure  is  voidable,  and  they  can  be  put  out  of  their  offices 
by  an  action  by  the  attorney  general  of  the  state,  let  it  be  done,  but 
until  it  is  done  they  must  be  paid.  It  is  not  pretended  tliat  they  par- 
ticipated in  the  fraud  of  the  police  commissi(»iers,  if  there  was  any. 
Common  honesty  as  well  as  the  law  dictates  that  while  they  are  per- 
mitted to  remain  captains,  and  required  to  serve  as  captains,  they 
must  be  paid  the  salaries  of  their  offices.  The  learned  counsel  for 
the  city  has  cited  no  authority  justifying  the  refusal  to  pay  the  peti- 
tioners. The  case  is  not  like  a  case  where  there  are  contestants  for 
an  office.  Even  there  payment  to  the  de  facto  incumbent  is  the 
course  usually  followed,  to  the  end  that  efficient  public  service  may 
be  obtained,  and  it  acquits  the  municipal  corporation  of  all  further 
liability  to  any  one  for  the  salary ;  but  here  there  are  no  contestants, 
and  the  refusal  to  pay  is  a  sheer  attempt  to  obtain  the  accepted  and 
required  services  of  the  petitioners  for  nothing.  What  would  be  said 
of  the  morality  of  a  private  individual  who  should  try  to  do  the  like? 

It  is  urged,  however,  that  as  a  matter  of  discretion  the  petitioners 
should  be  remitted  to  an  action  at  law  for  their  salaries.  If  they 
should  bring  such  actions  it  looks  more  than  likely  that  they  would 
be  met  with  the  plea  that  they  could  not  bring  them  until  the  pay 
rolls  had  first  been  certified.  But  however  that  may  be,  it  seems 
to  me  a  better  exercise  of  discretion  to  grant  the  writs  prayed  for, 
to  the  end  that  the  demoralization  to  the  police  force  which,  it  seems 
to  me,  must  be  caused  by  such  treatment  of  members  thereof,  be 
brought  to  an  end. 

The  writs  are  granted. 


(39  HlK.  Rep.  584.) 

HAUGHIAN  T.  CONLON  et  al. 
(Supreme  Oourt,  Special  Term,  Klogs  Couitty.   January,  1908.) 

L  SdPRRMB  COUnT — JuHIBDrCTIOS — ACCnCNTIKO  BT  EXECDTOB. 

The  surrogate's  court  and  the  Supreme  Coart  have  eanaJ  JurlBdlction 
of  an  action  requiring  executors  of  personalty  to  account,  and  the  Su- 
preme Coart  sliould  not  refuse  to  retain  Jurisdiction  of  sucli  an  action 
unless  tbere  Is  interposed  In  bar  thereof  a  plea  of  a  proceeding  pending 

In  the  surrogate's  court  as  to  the  same  subject-matter. 

Action  by  James  Haughian  against  Lewis  J.  Conlon  and  others, 
executors  of  the  will  of  Charles  B.  Haughian,  to  compel  an  account- 
ing.   Motion  to  dismiss  denied. 

George  M.  Curtis,  for  plaintiff. 

James  A.  Wilson  and  Adolph  Kiendl,  for  defendants. 

GAYNOR,  J.  A  motion  was  made  to  dismiss  the  complaint  after 
the  opening  of  counsel  for  the  plaintiff,  and  denied  with  hesitation. 
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The  testimony  on  the  plaintiff's  side  was  then  taken  on  the  allegations 
of  the  complaint  of  neglect  and  misconduct  against  the  defendants, 
and  to  enable  the  plaintiff  to  show  some  special  reason  for  tlus  court 
to  hold  jurisdiction  of  the  case.  This  latter  is  not  to  be  taken  as 
a  precedent  in  practice,  for  where  the  complaint  shows  no  such  spe- 
cial reason,  evidence  should  not  be  taken  on  that  head.  At  the  close 
a  finding  was  made  that  there  was  no  such  neglect  or  misconduct, 
and  the  prayer  for  a  receiver  was  denied ;  and  no  such  special  reason 
was  shown.  The  defendants  then  renewed  the  motion  to  dismiss 
on  the  ground  already  stated  on  the  first  motion,  i.  e.,  that  the  sur- 
rogate's jurisdiction  extended  to  all  of  the  matters  presented  by  the 
pleadings  and  evidence,  and  that  this  court  therefore  ought  not  to 
entertain  jurisdiction,  there  being  no  special  reasons  why  it  should. 

Except  for  the  decision  of  the  Appellate  Division  in  this  judicial 
department  in  the  case  of  Ludwig  v.  Bungart,  48  App.  Div.  013.  63 
N.  Y.  Supp.  91,  I  should  say  that  this  court  ought  not  to  entertain 
jurisdiction  of  the  case.  The  rule  was  long  understood  by  trial 
judges  to  be  that  this  court  would  not  entertain  a  suit  for  an  account- 
ing by  executors  unless  the  case  had  special  features  showing  that  a 
complete  remedy  could  not  be  had  in  the  surrogate's  court,  and  that 
its  powers  needed  to  be  supplemented  by  the  fuller  powers  of  a  court 
of  equity.  Chipman  v.  Montgomery.  63  N.  Y.  221 ;  Wager  v.  Wager, 
89  N.  Y.  161;  Strong  v.  Harris,  84  Hun,  314,  32  N.  Y.  Supp.  349; 
Meeks  v.  Mceks,  34  Misc.  Rep.  465,  69  N.  Y.  Supp.  737;  Ludwig 
V,  Bungart,  26  Misc.  Rep.  247,  56  N.  Y.  Supp.  51.  But  in  the  said 
Bungart  Case  the  question  was  fully  considered  in  the  learned  opin- 
ion written  on  appeal,  and  the  rule  was  laid  down  that  a  court  of 
equity  could  not  refuse  to  entertain  such  a  suit  "unless  the  jurisdic- 
tion of  the  surrogate's  court  had  already  been  invoked";  and  it 
was  further  explicitly  said:  "The  rule  is  that  where  both  tribunals 
have  equal  jurisdiction,,  the  cause  should  be  retained  and  disposed 
of  in  the  forum  where  judicial  action  was  first  sought."  This  is  a 
plain  dedsion,  first,  that  although  the  statute  has  apparently  specially 
assigned  the  surrogate's  court  as  the  place  where  the  administra- 
tion of  the  estates  of  deceased  persons  and  the  conduct  and  accounts 
of  executors  are  to  be  controlled  and  settled,  such  court  has  no  spe- 
cial jurisdiction  in  such  matters,  but  only  an  equal  one  with  the  Su- 
preme Court,  and,  second,  that  no  discretion  exists  in  the  Supreme 
Court  to  refuse  to  entertain  suits  for  accountings,  and  the  like,  in 
the  administration  of  such  estates,  but  it  can  dismiss  such  suits  only 
on  a  plea  in  bar  of  the  pendency  of  a  proceeding  in  the  surrogate's 
court  involving  the  same  subject-matter. 

In  the  contemporaneous  case  of  Borrowe  v.  Corbin  in  the  First 
Judicial  Department  (31  App.  Div.  172,  52  N.  Y.  Supp.  741),  the 
learned  opinion  certainly  holds  to  the  contrary;  and  the  judgment 
in  that  case  was  affirmed  "on  opinion  below"  (165  N.  Y.  634,  59  N. 
E.  1119)-  But  on  the  other  hand,  the  Appellate  Division  in  this 
department  has,  since  such  affirmance  of  the  Corbin  Case,  reaffirmed 
and  followed  its  decision  in  the  Bungart  Case,  the  opinion  in  that  case 
being  printed  the  second  time,  as  though  our  Reports  were  not  growr 
ing  fast  enough.   Stein  way  v.  Von  Bernuth,  59  App.  Div.  261,  69 


Digiitzed  by 


Google 


58S  80  NEW  TORK  SUPPLEMENT  (^Up* 

and  U4  Nbt  York  Bute  Reporter 

N.  Y.  Supp.  1 146.  Our  Reports  are  growing  aItop;ether  too  fast  to 
suit  our  educated  bar,  whatever  opinion  on  the  subject  may  be  enter- 
tained elsewhere.  It  is  true  that  an  accounting  was  pending  in  the 
surrogate's  court  in  the  Corbin  Case,  but  the  decision  was  not  placed 
on  that  ground. 

It  seems  to  me,  therefore,  that  notwithstanding  the  insistence  of 
counsel  for  defendants  I  should  entertain  the  case. 

The  motion  is  denied,  and  let  the  account  of  the  executors  be 
filed. 


(80  MiBC  Bep.  678.) 

BTRTKER  T.  CHURCHILU 
(Supreme  Court,  Bpedal  Term,  Greene  Connty.  January,  1908.) 

I.  CONgTITUTIONAL  LaW— OATH  OP  OFPICK. 

Pen.  Code,  {  41x,  providing  that  where  an  elected  candidate  falls  for 
10  days  after  the  election  to  file  an  Itemized,  verified  statement  of  his 
election  expenses,  he  shall  forfeit  his  office,  la  in  violation  of  Const  art 
18,  {  1,  as  prescribing  an  oath  of  office  different  from  the  one  therein  re- 
quired; Bncta  section  furtha  dedarlng  that  '*no  other  oath,  declaration, 
or  test  shall  be  required  aa  a  qualification  for  any  office  of  public  tmat." 

&  Bulb  to  Show  Cadsb— ArpmAvrr. 

Under  Code  Civ.  Proc.  I  780,  providing  for  a  rale  to  show  cause,  with- 
out notice  of  motion,  on  an  affidavit  showing  grounds  therefor,  and  Gen. 
RnlM  Prac.  Sup.  Ot.  No.  37,  an  affidavit  for  an  order  to  show  cause  must 
set  forth  all  the  facts  required  by  such  section  or  by  such  rule  of  prac- 
tice to  be  stated  for  that  purpose. 

Action  by  Taylor  Stryker  against  Henry  D.  Churchill.  Order  to 
show  cause  vacated  and  injunction  dissolved. 

At  the  general  election  in  IflOl,  the  plaintiff  and  defoidant  were  each  can- 
didates for  the  office  of  commissioner  of  highways  of  the  town  of  Cairo. 
The  certified  statement  of  the  canvassers  of  dection  of  the  town  of  Cairo 
found  that  the  defendant  had  one  more  vote  than  'the  plaintiff  for  anch  office. 
The  plaintiff  herein  expressly  alleges  that  he  does  not  claim  the  office  bj* 
virtue  of  the  election  held  November  5,  1901,  "but  by  virtue  of  an  appoint- 
ment thereto  by  the  town  board  of  said  town  to  fill  a  vacancy  caused  by 
the  resignation  of  the  Incumbent  thereto  before  the  expiration  of  his  term.'* 
Such  appointment  of  the  plaintiff  was  made  December  26,  1901.  Upon  sncb 
appointment  being  made,  the  plaintiff  entered  into  the  posseaslon  of  said 
office.  The  defendant  has  filed  bis  oath  of  office  and  bond,  and  demanded 
from  the  plaintiff  all  books  and  papers  of  said  office,  which  demand  the 
plaintiff  refused  to  comply  with.  The  defendant  thereupon  commenced 
proceedings  to  compel  the  plaintiff  to  deliver  to  him  the  said  books  and 
papers,  and  such  proceedings  were  directed  to  be  beard  before  the  said 
county  Judge  on- the  24th  day  of  December,  1002.  The  plaintiff  alleges  that 
the  defendant  did  not  within  10  days  after  the  election,  to  wit,  on  Novem-. 
ber  15,  1801,  file  in  the  office  of  the  town  clerk,  or  In  any  ether  office,  an 
itemised  and  verified  statement  of  the  moneys  he  had  contributed  and  ex- 
pended In  aid  of  his  Section,  as  provided  for  by  section  41x  of  the  Penat 
Code,  and  that  by  such  neglect  he  has  forfeited  his  office.  Upon  the  sum- 
mons and  complaint  In  this  action,  together  with  an  affidavit  of  the  plaln- 
tifTs  attorney  setting  forth,  amongst  otiier  tilings,  the  foregoing  facts,  the 
plaintiff  on  the  23d  day  of  December,  1902.  obtained  from  a  justice  of  this 
court  an  order  restraining  the  defendant  from  prosecuting  such  proceedings 
before  the  county  Judge  to  compel  the  plaintiff  to  deliver  to  the  defendant 
the  books  and  papers  belonging  or  pertaining  to  the  office  of  commissioner 


Digiitzed  by 


Google 


Sup.  Ct.) 


8TBTKEB  T.  CHpItCHIIX. 


589 


of  highways  of  fbe  aald  town  of  Cairo,  and  from  Instituting  or  prosecuting 
any  other  proceeding  for  that  purpose,  except  an  action  In  the  nature  of 
quo  warranto,  and  also  enjoining  and  restraining  the  county  judge  from  the 
further  hearing  of  such  proceedings  until  the  further  order  of  the  court; 
and  it  was  also  further  ordered  that  the  defendant  show  cause  before  this 
court,  at  a  special  term  thereof  to  he  held  on  the  ITtb  day  of  January,  1903, 
why  such  lojunctlon  should  not  be  made  permanent  during  the  pendency 
of  this  action.  And  It  further  provided  that  the  service  of  a  copy  of  such 
ordor  should  be  made  on  or  before  December  24,  1602.  The  defendant  made 
a  motion  at  a  special  term  of  this  court  held  on  the  10th  day  of  January. 
1903,  to  vacate  such  order  to  show  cause  and  to  dissolve  the  Injunction. 

Lewis  E-  Carr,  for  plaintiff. 

Clarence  £.  Bloodgood,  for  defendant. 

HERRICK,  J.  An  order  to  show  cause  takes  the  place  of  a  notice 
of  motion,  and  cannot  be  substituted  therefor,  except  in  the  manner 
particularly  pointed  out  and  authorized  by  section  780  of  the  Code  of 
Civil  Procedure,  and  by  rule  37  of  the  General  Rules  of  Practice  of 
the  Supreme  Court.  The  affidavit  upon  which  the  order  to  show 
cause  herein  was  granted  sets  forth  none  of  the  matters  required 
by  such  section  of  the  Code  or  by  such  rule  of  practice  to  be  stated 
for  that  purpose.  The  plaintiff  had  ample  time  to  give  the  regular 
notice  of  motion,  and  therefore  there  was  no  occasion  for  the  order 
to  show  cause,  and  the  same  was  improperly  granted,  and  should 
therefore  be  vacated. 

It  is  claimed,  however,  that,  even  although  the  order  to  show  cause 
should  be  vacated,  the  injunction  embodied  in  the  same  order  may 
stand.  Without  discussing  that  as  a  matter  of  practice,  and  as  to 
whether,  when  both  matters  are  so  coupled  together  in  the  same  or- 
der, the  vacating  of  one  portion  does  not  cause  the  other  to  fall 
with  it,  it  seems  best  to  me  to  treat  that  branch  of  the  matter  upon 
its  merits.  The  plaintiff's  action  is  entirely  based  upon  the  de- 
fendant's failure  to  file  the  sworn  statement  prescribed  by  section 
4IX  of  the  Penal  Code,  and  it  is  claimed  that  by  his  failure  to  do 
so  he  has  forfeited  his  office.  So  far  as  that  section  provides  for  the 
forfeiture  of  the  ofi&ce  by  failure  to  make  and  file  the  oath  prescribed, 
it  is  repugnant  to  article  13  of  the  Constitution  of  the  state  of  New 
York.  lihat  article,  after  prescribing  the  form  of  oath  to  be  taken 
by  the  members  of  the  Legislature,  and  all  officers,  executive  and 
judicial,  except  such  inferior  oflScers  as  shall  be  by  law  exempted, 
concludes,  "And  no  other  oath,  declaration  or  test  shall  be  required 
as  a  qualification  for  any  office  of  public  trust."  The  section  of  the 
Penal  Code  referred  to  is  the  requirement  of  an  oath  other  than 
that  prescribed  by  the  Constitution  as  a  condition  for  holding-  public 
office,  and  seems  to  me,  theefore,  to  be.  in  direct  conflict  with  such 
Constitution. 

The  principle  involved  in  this  case  was  directly  passed  upon  in- 
the  case  of  People  ex  rel.  Bishop  v.  Palen,  74  Hun,  289,  26  N.  Y. 
Supp.  225.  I  cannot  see  any  distinction  in  principle  between  that  case 
and  the  one  now  under  consideration.  That  portion,  therefore,  of 
section  4IX  of  the  Penal  Code  that  makes  the  failure  to  file  the  sworn 
statement  therein  prescribed  a  forfeiture  of  office  is  repugnant  to  the 
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Constitution,  and  void.  For  these  reasons,  the  order  to  show  cause 
is  vacated,  and  the  injunction  dissolved,  with  $io  costs  of  motion. 

Order  to  show  cause  vacated  and  injunction  dissolved,  with  $io 
costs. 

<30  Misc.  Bep.  667.) 

DEA9E  T.  REESB. 
(Supreme  Oonrt,  Special  Term,  New  York  Ooonty.  January,  190S.) 

1.  SCPPr.KMENTAHT  PROCEEDINGS— ReCK I VKR. 

Though  the  examination  of  a  Judgmmt  debtor  In  BUpplementarr  pro- 
ceedings disclosed  no  property,  the  Judgment  creditor  Is  entitled  to  have 

a  receiver  of  the  property  appointed. 

&  BAHR — FUTDHB  EaRNTKGB. 

A  Judgment  creditor  cannot  rracli  future  earnings  of  his  Judgment 

debtor. 

8.  BaMB — PROPEKTT  8CBJBCT 

A  receiver  In  supplementary  proceedings  Is  entitled  to  tbe  Interest  (tf 
the  Judgment  debtor,  a  pilot,  In  the  fnnds  of  an  organisation  of  licensed 
pilots,  evidenced  by  a  certificate  of  membership. 

Action  by  George  W.  Dease  against  Thomas  J.  Reese.  Judgment 
for  plaintiff.  Application  on  the  examination  of  the  judgment  debtor 
in  proceedings  for  the  appointment  of  a  receiver.  Granted. 

George  C.  d'Arcy,  for  plaintiff. 

Lindsay,  Kremer,  Kalish  &  Palmer,  for  defendant. 

FITZGERALD,  J.  Application  by  judgment  creditor  upon  the 
examination  of  a  judgment  debtor  in  supplementary  proceedings  for 
the  appointment  of  a  receiver  of  the  tatter's  property,  with  the  usual 
powers,  and  with  directions  to  said  debtor  "to  assign  his  interest 
in  the  funds  of  the  pilots'  association  to  said  receiver  when  appointed." 
Although  the  judgment  debtor,  who  is  a  householder  having  a  family 
to  support,  refers  in  his  examination  to  different  pilots'  associations, 
yet  the  only  one  involved  is  evidently  the  United  New  Jersey  Sandy 
Hook  Pilots'  Benevolent  Association,  an  organization  of  licensed 
pilots ;  and,  although  his  interest  in  the  funds  thereof  is  vaguely  de- 
fined in  his  examination,  it  is  specifically  stated  in  his  certificate  of 
full-paid  membership,  the  original  of  which  is  produced.  This  instru- 
ment, as  explained  by  his  examination,  entitles  him  to  draw  and  re- 
ceive from  the  funds  of  the  association  (a)  $25  monthly  during  the 
continuance  of  his  membership;  (b)  a  salary  at  the  rate  of  $200 
monthly  while  on  actual  service,  the  actual  amount  thereof  being  con- 
ditioned on  the  number  of  days'  work  actually  performed  by  him; 
(c)  a  specified  sick  benefit  of  $100,  or  $75  monthly  upon  continued 
sickness  or  any  calamity,  for  specified  periods;  (d)  a  pension  of  $75 
_  monthly  upon  his  retirement  from  active  service  upon  reaching  the 
age  of  65  years.  The  payment  of  the  sums  specified  in  subdivisions 
"b,"  "c,"  and  "d"  is  promised  upon  the  condition  that  the  net  joint 
monthly  earnings  of  the  association  should  be  sufficient  to  meet  such 
payment  in  full;  otherwise  the  amounts  named  therein  shall  be  re- 
duced proportionately.   Furthermore,  the  certificate  provides  that, 

T2.  See  Bzecntlon,  vol.  21,  Gent  Dig.  t  1104. 
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if  he  shall  cease  to  be  a  pilot,  except  by  retirement  at  his  own  option, 
his  connection  with  the  association  shall  terminate,  and  benefits  con- 
nected therewith  shall  be  surrendered,  and  the  association  shall  be 
released  from  any  liability  under  the  certificate;  and  he  shall  accept 
in  lieu  thereof  such  a  sum  as  shall  equal  that  paid  by  him  for  his  cer- 
tificate, plus  such  further  sum  as  he  would  have  received  if  the  un- 
divided surplus  earnings  of  the  association,  after  deducting  there- 
from the  current  expenses  of  the  United  New  Jersey  Sandy  Hook 
Pilots'  Association,  had  been  divided  monthly  among  the  members 
thereof  during  the  continuance  of  the  membership  in  proportion  to 
the  number  of  days'  work  done  by  each  member  entitled  to  a  share  of 
such  surplus.  In  like  manner  it  is  again  stated  that  a  stun  com- 
puted as  in  the  foregoing  provision  shall,  in  the  event  of  his  death, 
be  distributed  as  provided  by  his  last  will  and  testament,  or  in  ac- 
COTdance  with  the  statute  of  distributions  of  the  state  of  New  York. 
The  examination  discloses  that  the  debtor  originally  paid  $i,ooo  for 
the  certificate  in  question  by  "working  it  out  at  the  time  of  the  or- 
ganization"; that  from  the  earnings  of  the  pilots,  members  of  the 
association,  the  expenses  are  reduced,  and,  if  the  balance  is  suffi- 
cient, each  pilot  is  paid  at  the  rate  of  $200  monthly,  according  to  the 
number  of  days  during  the  month  he  has  worked.  If  a  balance  still 
remains,  a  portion  is  put  into  the  fund  for  the  building  of  steamboats 
for  pilotage,  which  are  the  joint  property  of  the  association,  and 
which  are  now  two  in  number,  of  value  unknown  to  the  debtor ;  and, 
if  any  further  sum  then  remains,  it  is  equally  divided  among  the  men 
from  time  to  time.   At  present  the  certificate  is  valued  at  $1,800. 

The  fundamental  objection  to  a  direction  by  the  court,  as  requested 
by  the  judgment  creditor,  that  the  debtor  "assign  his  interest  in  the 
funds  of  the  pilots'  association"  to  the  receiver  to  be  appointed,  Is 
that  the  certificate  issued  by  the  association,  which  constitutes  the 
contract  between  the  association  and  the  debtor,  and  by  which  bis 
interest  in  its  funds  is  created  and  defined,  provides  that  his  "mem- 
bership and  the  certificate  thereof  are  not  transferable  or  divisible 
in  any  manner  or  shape,  nor  available  to  any  other  person  than  the 
member,"  and  only  as  specified  in  the  certificate ;  and  that  they  are 
subject  to  the  conditions  of  the  articles  of  association  and  amend- 
ments thereof.  It  is  evident 'from  an  examination  of  the  provisions 
of  the  certificate  that  it  is  both  the  purpose  and  the  right  of  the  asso- 
ciation, as  expressed  in  the  contract  of  membership,  to  keep  its  mem- 
bership composed  exclusively  of  pilots;  and  the  membership  of  the 
debtor  in  the  association  is  dependent  upon  and  contemporaneous 
with  his  service  as  a  pilot,  his  connection  with  the  association  ter- 
minating, and  all  rights  thereunder  being  surrendered,  if  he  should 
cease  to  be  a  pilot  in  any  manner  other  than  by  his  retirement  from 
active  service  at  the  age  of  65  years.  The  court  cannot  and  should 
not,  by  directing  the  debtor  to  assign  his  interest  in  the  association, 
interfere  with  the  purpose  of  the  association,  or  impair  the  riijhts 
expressed  in  the  contract  of  membership,  by  admitting  to  a  sliare 
of  the  benefits  a  person  other  than  a  pilot,  against  the  expressed 
prohibition  of  the  certificate  of  membership;  and  again,  it  should 
not  direct  a  judgment  debtor  to  make  an  assignment,  which,  by  the 
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terms  of  his  contract  with  others,  it  is  impossible  for  him  to  make 
without  violation  to  or  impairment  of  the  contractual  rights  of  those 
other  persons.    Columbian  Institute  v.  Cregan,  il  Civ.  Proc.  R.  87, 

and  cases  cited.  Furthermore,  while  it  is  true  that,  although  mem- 
bership in  the  association  and  interest  in  its  funds  are  dependent  upon 
continued  service  as  a  pilot,  the  right  to  act  as  pilot  is  not  condi- 
tioned upon  membership  in  this  association,  yet  if,  as  it  is  probable, 
all  the  pilotage  is  done  by  members  of  this  association,  and  if  the 
direct  or  indirect  consequence  of  an  order  by  this  court  to  the 
debtor  to  assign  his  interest  in  the  association  would  be  to  imer- 
fere  with  the  future  pursuit  of  his  vocation,  which  is  clearly  neces- 
sary for  the  support  of  himself  and  his  family,  such  a  direction  should 
not  be  made.  See  Tripp  v.  Childs,  14  Barb.  85.  Finally,  the  interest 
of  the  debtor  in  the  association  partly  consists  of  his  right  to  receive 
for  his  future  services  a  salary  at  the  rate  of  $200  monthly,  and  to 
have  reserved  for  him  his  proportionate  share  of  the  future  undivided 
surplus  earnings  of  himself  and  his  associate  members;  and  to  this 
interest,  so  far  as  it  is  represented  by  his  right  to  future  salary  and 
to  a  share  of  future  net  earnings,  the  title  of  a  receiver  could  not  at- 
tach, and  the  direction  that  the  same  be  assigned  to  a  receiver  would 
be  improper.  Browning  v.  Bettis,  8  Paige,  568;  Stewart  v.  Foster, 
I  Hilton,  505;  Potter  v.  Low,  16  How.  Prac.  549;  Gerregani  v. 
Wheelwright,  3  Abb.  Prac.  (N.  S.)  264 ;  Merriam  v.  Hill,  i  Wkly.  Dig. 
260;  Woodman  v.  Goodenough,  18  Abb.  Prac.  265;  Tolles  v.  Wood, 
16  Abb.  N.  C.  I ;  Caton  v.  Southwell,  13  Barb.  335;  Albright  v.  Kemp- 
ton,  4  Civ.  Proc.  16;  Columbian  Institute  v.  Cregan,  supra;  Dubois 
v.  Cassidy,  75  N.  Y.  29S.  Any  order  for  the  assignment  or  delivery 
of  the  property  of  the  judgment  debtor  should,  therefore,  if  made, 
be  general.  Browning  v.  Bettis,  8  Paige,  56S.  It  may,  however, 
be  contended  that  a  receiver  of  the  judgment  debtor  should  not  be 
appointed  because  no  property  has  been  disclosed ;  for  the  certificate 
of  membership  in  question  states  that  its  contents  shall  not  be  "con- 
strued as  constituting  any  property  or  estate  which  can  be  mort- 
gaged or  pledged  for  the  payment  of  debts,  or  as  giving  any  legal 
right  to  collect,  sue,  or  demand  any  payment  whatsoever,  but  shall 
be  construed  as  the  expression  of  the  solemn  intention  of  the  mem- 
bers of  the  association  to  make  the  voluntary  payments  specified, 
and  not  as  a  joint  or  several  liability  of  the  association  or  its  mem- 
bers for  the.  payment  of  any  sum  wliatsoever."  While,  as  it  is  said 
in  the  note  to  De  Vivier  v.  Smith,  6  Civ.  Proc.  R.  394,  396,  the 
practice  is  not  to  appoint  a  receiver  unless  some  property  has  been 
disclosed,  yet  the  authorities  uniformly  declare  the  right  of  the  judg- 
ment creditor  to  the  appointment  of  a  receiver,  irrespective  of  the 
fact  whether  or  not  the  examination  indicates  the  existence  of  prop- 
erty. Lent  V.  McQueen,  15  How.  Prac.  313;  Myres'  Case,  2  Abb. 
Prac.  476 ;  Webb  v.  Overmann,  6  Abb.  Prac.  92 ;  Bloodgood  v. 
Clark,  4  Paige,  574;  Fitzburgh  v.  Everingham,  6  Paige,  29;  Brown- 
ing V.  Bettis,  8  Paige,  568 ;  De  Camp  v.  Dempsey,  10  Civ.  Proc.  R. 
210.  Again,  the  examination  indicates  that  there  may  be  bills  for 
pilotage  made  by  the  debtor  prior  to  the  date  of  the  service  of  the 
order  for  his  examination,  and  not  yet  collected,  and  to  which  the 
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title  of  a  receiver  might  attach.  If  they  consisted  of  moneys  earned 
within  60  days  prior  to  said  date,  that  fact  does  not  appear,  and  to 
secure  the  exemption  arising  from  that  fact  it  was  the  debtor's 
duty  to  prove  the  fact.  Finally,  notwithstanding  the  language  of  the 
certificate,  it  seems  to  me  that  the  debtor  has  a  vested  interest  in  its 
fimds,  although  subsequent  events,  for  whidi  the  debtor  could  not 
hold  the  association  or  its  members  liable,  may  render  the  interest 
of  no  value.  At  the  time  of  the  service  upon  the  judgment  debtor 
of  the  order  for  his  examination,  which  is  the  date  upon  which  the 
title  of  the  receiver  would  vest,  the  judgment  debtor,  by  his  previous 
service,  had  earned  moneys,  which,  if  he  elected  by  resigning  or  with- 
drawing, or  if  he  was  expelled,  or  his  license  as  a  pilot  was  revoked, 
would  not  only  then  become  immediately  due  and  payable,  but  which 
were  then  capable  of  absolutely  accurate  computation,  being  the  sum 
paid  for  his  certificate,  viz.,  $1,000,  and  the  additional  sum  which  he 
would  have  received  if  the  undivided  surplus  earnings  of  the  asso- 
ciation, after  the  deduction  of  current  expenses,  had  been  divided 
monthly  among  the  members  during  the  continuance  of  his  mem- 
bership to  said  date,  in  proportion  to  the  number  of  days'  work 
done  by  each  member  entitled  to  a  share  of  such  surplus.  If  the 
motion  for  a  receiver  were  denied,  and  if  the  restraint  upon  the  judg- 
ment debtor,  which  must  be  inserted  in  the  order  appointing  a  re- 
ceiver (People  ex  tel.  Morris  v.  Randall,  73  N.  Y.  410),  were  not  im- 
posed, the  debtor  at  any  future  time,  or  by  his  voluntary  act  of  with- 
drawing from  the  association,  or  upon  his  expulsion,  or  upon  the 
revocation  of  his  license  as  a  pilot,  would  be  enabled  to  receive  the 
aforesaid  sums  free  from  the  just  claims  of  his  creditors,  although, 
as  far  as  the  rights  of  the  debtor  are  concerned,  they  were  due  and 
capable  of  definite  ascertainment  as  of  the  date  when  the  title  of  re- 
ceiver would  vest.  As  was  said  in  Browning  v.  Bettis,  supra,  "where 
all  the  services,  to  entitle  the  defendant  to  his  salary  or  compensa- 
tion, have  been  rendered  at  the  time  of  filing  the  complainant's  bill, 
such  salary  or  compensation  may  be  reached  by  the  creditor,  although 
it  had  not  become  actually  payable  when  the  bill  was  filed."  As  an 
indication  that  a  receiver  may  be  appointed,  and  may  maintaui  an 
action  upon  an  instrument  when  the  judgment  debtor  has  a  vested 
interest  therein,  see  Hasten  v.  Amerman,  51  Hun,  246,  4  N.  if.  Supp. 
681.  For  the  above  reasons  the  motion  for  the  appointment  of  a  re- 
ceiver must  be  granted,  and  the  usual  general  order  Uierefor  must 
be  made. 

Motion  granted. 
80  ir.T.S.— 88 
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In  rc  EAST  0KB  HUKDBED  AND  FIFTT-EIOHTH  ST. 

In  re  LYMAN  PLACE. 

In  re  EAST  ONE  HUNDRED  AND  SEVENTY-THIRD  ST. 

(Snpreme  Court,  Special  Term,  New  York  County,   January,  1903.) 

1.  ASSBSSMBNT  FOR  BBNEFITB—lNTBItBST  ON  AWAHD— INCLUDIBO  IH  AbSESSUEBT. 

Under  the  direct  ptotIbIods  of  section  990  of  the  charter  of  New  York 
(Laws  189T,  c.  878),  where,  resolution  of  the  appropriate  board,  title 
to  the  property  to  be  acquired  has  vested  In  the  city  before  conflrmation 
of  the  commissioners'  repurt.  the  commissioners  of  estimate  and  assess- 
ment are  authorized  to  Include  in  their  assessment  for  benefits  interest  on 
the  valuation  of  the  proper^  from  tlie  date  of  tiu  vesting  of  tlie  title  to 
the  date  of  their  report. 

8.  Sahb. 

The  provision  of  the  ctiartar  authorizing  snch  Interest  to  be  included 
In  the  assessment  for  benefits  la  within  the  power  of  the  Leglslutui-e. 

Objections  to  the  confirmation  of  the  commissioners'  reports  in 
proceedings  for  the  opening  of  East  One  Hundred  and  Fifty-Eighth 
street,  Lyman  Place,  and  East  One  Hundred  and  Seventy-Third 
street.    Objections  overruled,  and  reports  confirmed. 

George  L-  Rives,  Corp.  Counsel  (John  P.  Dunn  and  Thomas  C 
Blake,  of  counsel),  for  commissioners. 
John  C.  Shaw,  for  property  owners. 


SCOTT,  J.  The  objection  to  the  confirmation  of  the  commis- 
sioners' reports  in  each  of  these  proceedings  raises  a  single  question, 
but  one  which  is  of  great  importance  both  to  the  city  and  to  property 
owners.  That  question  is  whether,  in  condemnation  proceedings 
under  the  present  charter  of  the  city,  where,  by  resolution  of  the 
appropriate  board,  title  to  the  property  to  be  acquired  has  vested 
in  the  city  before  the  confirmation  of  the  commissioners'  report,  the 
commissioners  of  estimate  and  assessment  are  authorized  to  include 
in  their  assessment  for  benefit  interest  on  the  valuation  of  the  prop- 
erty  from  the  date  of  the  vesting  of  title  to  the  date  of  their  report. 
It  has  been  held  in  proceedings  conducted  under  the  consolidation  act 
(Laws  1882,  c.  410),  and  in  proceedings  begun  under  that  act  and 
concluded  under  the  charter,  where  the  title  vested  in  the  city  before 
the  adoption  of  the  charter,  that  the  commissioners  could  not  prop- 
erly include  such  interest  in  their  assessment  for  benefit.  Matter  of 
Mayor,  40  App.  Div.  452,  58  N.  Y.  Supp.  100;  Matter  of  East  One 
Hundred  and  Seventy-Fifth  St.,  49  App.  Div.  114,  63  N.  Y.  Supp. 
46S.  In  each  of  these  cases,  however,  the  Appellate  Division  ex- 
pressly declined  to  pass  upon  the  question  now  presented,  which  is, 
therefore,  one  of  first  impression.  The  direction  as  to  what  moneys 
should  be  assessed  upon  the  benefited  property  under  the  consolida- 
tion act  was  contained  in  section  1002,  which  said :  "All  moneys  paid 
under  the  provisions  of  this  title  [as  to  street  openings]  by  the 
mayor,  aldermen  and  commonalty  aforesaid,  shall  be  assessed  equally 
and  proportionably  as  far  as  the  same  may  be  practicable,  upon  the 
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lands  and  premises  benefited  by  the  improvement,"  etc.  This  section 
is  substantially  re-enacted  in  the  present  charter.  Laws  1897,  c  378, 
§  1003.  At  the  time  of  the  adoption  of  the  consolidation  act,  and 
until  1893,  the  city  could  not  acquire  title  to  the  property  required 
until  the  confirmation  of  the  report  of  the  commissioners  of  estimate 
and  assessment,  and  were  not  required  to  pay  therefor  until  the  ex- 
piration of  four  calendar  months  thereafter.  Under  this  statute 
it  was  the  duty  of  the  commissioners  to  include  in  the  awards  for 
the  lands  taken  not  only  its  actual  value  at  the  date  of  the  report, 
but  also  a  sum  equivalent  to  the  interest  upon  that  value  for  the 
four  months  which  must  elapse  before  the  city  could  be  called  upon 
to  pay.  Detmold  v.  Drake,  46  N.  Y.  320;  Hamersley  v.  Mayor,  56 
N.  Y.  536.  The  assessment  for  benefit  included  the  whole  sum  al- 
lowed to  the  property  owner  for  his  land,  and  therefore  necessarily 
included  not  only  the  actual  value  of  the  land  at  the  time  of  the 
report,  but  something  in  addition  thereto  for  interest.  The  amend- 
ment to  the  consolidation  act  by  chapter  660,  Laws  1893,  worked  a 
substantial  change  in  the  law  as  to  the  acquisition  of  title  to  property 
for  street  purposes.  The  devolution  of  title  upon  the  city  was  no 
longer  necessarily  postponed  until  the  confirmation  of  the  commis- 
sioners' report,  and  the  board  of  street  opening  and  improvement  was 
empowered  to  provide  by  resolution  that  title  to  the  property  to  be 
taken  should  vest  in  the  city  at  a  date  to  be  fixed  by  it  anterior  to 
the  date  of  confirmation  of  the  report.  In  proceedings  in  which  such 
a  resolution  was  adopted  it  was  the  duty  of  the  commissioners  to 
appraise  the  value  of  the  land  taken  as  of  the  date  that  title  vested 
in  the  city,  but,  since  that  value  alone  would  not  afford  full  com- 
pensation to  the  owner,  it  was  provided  that  the  city  should  pay  him 
the  value  thus  fixed,  with  interest  thereon  from  the  date  when  title 
to  the  lands  had  vested  in  the  city.  As  was  pointed  out  in  Matter  of 
Hast  One  Hundred  and  Seventy-Ninth  St.,  supra,  it  would  be  im- 
possible for  the  commissioners  to  include  this  interest  in  their  assess- 
ment, because  they  had  no  means  of  foretelling  when  the  city  would 
pay  the  principal.  It  was  this  impossibility  of  ascertaining  in  ad- 
vance how  long  the  payments  of  awards  would  be  delayed,  and 
therefore  how  much  interest  would  accrue,  that  made  it  impracticable 
to  assess  any  part  of  the  interest  upon  the  benefited  property  under 
the  {MTOvisions  of  section  1002  of  the  consolidation  act.  The  framers 
of  the  new  charter,  doubtless  having  this  difficulty  in  mind,  undertook 
to  divide  the  interest  upon  deferrra  payments  into  two  parts,  treat- 
ing so  much  as  accrued  from  the  date  of  the  vesting  of  title  until 
the  date  of  the  commissioners'  report  as  a  part  of  the  compensation 
paid  to  the  owner  whose  property  is  taken,  and  so  much  as  accrues 
after  the  date  of  the  report  as  damages  to  be  paid  to  the  property 
owner  for  deferring  his  payment.  Section  990  of  the  charter  pro- 
vides that : 

"la  snch  cases  Interest  at  the  legal  rate  upon  the  sum  or  sums  to  which 
the  ownera,  lessees,  [mrtles  or  persons  are  justly  entitled  nt)on  the  date  of 
vesting  of  title  In  the  city  of  New  York,  as  aforesaid,  from  said  date  to  the 
date  of  the  r^rt  of  the  commissioners  shall  be  allowed  by  the  commissioners 
as  a  part  of  the  compensation  to  which  such  owners,  lessees,  parties  or  persons 
are  entitled.*' 
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This  is  a  legislative  declaration  as  to  the  rule  of  damages  to  be 
applied  by  the  commissioners,  and  was  one  within  the  powers  of  the 
Legislature  to  adopt.  The  city  could  not  be  authorized  to  take 
private  property  without  making  just  compensation  therefor,  but  the 
manner  in  which  that  compensation  is  to  be  ascertained  and  fixed 
is  a  question  for  legislative  determination.  It  has  chosen  to  say 
that  the  value  shall  be  deemed  to  be  the  value  at  the  time  of  taking 
plus  the  interest  to  the  date  of  the  report.  When  the  value  at  the 
time  of  vesting  of  title  has  been  ascertained,  the  computation  of 
interest  to  the  date  of  the  report  can  be  easily  and  exactly  made, 
and  no  impossibility  confronts  the  commissioners  such  as  was  held 
in  Matter  of  East  One  Hundred  and  Seventy-Ninth  Street  to  ren- 
der it  impracticable  to  include  interest  in  the  assessment.  Nor 
is  it  apparent  how  any  injustice  is  done  to  the  owners  of  benefited 
property  by  the  inclusion  of  this  interest  in  their  assessment.  The 
rule  of  damages  which  applies  when  the  title  does  not  vest  until  the 
confirmation  of  the  report  is  that  the  value  shall  be  fixed  as  of  the 
date  of  the  report,  by  which  time,  in  ordinary  cases,  the  value  of  the 
property  is  likely  to  be  greater  than  at  any  earlier  date.  Assuming 
that  the  assessed  property  is  to  be  benefited  by  the  improvement — 
and  it  is  only  upon  that  assumption  that  it  can  legally  be  assessed 
at  all — it  begins  to  enjoy  the  benefit  as  soon  as  the  improvement  is 
completed,  and,  the  longer  the  completion  is  delayed,  the  longer  is 
the  enjoyment  of  the  benefit  postponed.  The  purpose  and  effect  of 
vesting  title  in  the  city  before  the  commissioners  of  estimate  have 
completed  their  work  and  had  their  report  confirmed  is  to  advance 
by  so  much  the  completion  of  the  contemplated  improvement,  and 
consequently  advance  by  an  equal  length  of  time  the  enjoyment  by 
the  assessed  property  of  the  benefits  resulting  from  the  improvement. 
The  power  given  to  the  city  to  acquire  title  to  property  required  for 
a  needed  improvement  in  advance  of  the  ascertainment  of  the  com- 
pensation to  be  paid  is  a  power  given  primarily  and  principally  for 
the  advantage  of  the  owners  of  benefited  property,  and  under  the 
rules  operative  in  this  city  as  to  the  payment,  through  assessment^ 
for  such  improvements,  there  is  no  injustice  in  assessing  upon  the 
benefited  property  the  full  compensation  awarded  to  the  owners  of  the 
property  taken  for  the  improvement.  That  compensation  the  Legis- 
lature has  determined  shall  be  the  value  at  the  time  of  taking,  plus 
interest  thereon  to  the  date  of  the  commissioners'  report.  The  ob- 
jection must  be  overruled,  and  the  reports  confirmed. 

Objection  overruled,  and  reports  confirmed. 


(39  IUbc.  Rep.  662.) 

MINOR  T.  GDRLEY  et  at 

(fiapreme  Court,  Special  Term,  New  Tork  Ck>unt7.   Jannary,  1003.) 

1.  Attachubnt— Claim  of  Thimd  Person— SBEiitPF's  Jdht. 

A  debt,  Qiongh  Incapable  of  manual  ddivery.  Is  "goods  or  effects.** 
wltbln  Code  CIt.  Pedc.  S  657,  authorizing  a  sheriff,  on  levy  of  attachment 
and  filing  claim  by  a  third  person,  to  proceed  by  sheriff's  jury  to  try  the 
title  of  the  attached  property  for  the  purpose  of  obtiUniug  a  bond. 
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Action  by  Edward  S.  Minor  against  William  B.  Gurley  and  others. 
Motion  by  plaintiff  denied. 

Noble,  Hasbrouck  &  Davis,  for  plaintiff. 

Van  Ingen,  Seibert  &  Paddock,  for  defendants. 

John  J.  Adams,  for  sheriff. 

FITZGERALD,  J.  Section  649  of  the  Code  of  Civil  Procedure 
provides  how  a  levy  under  a  warrant  of  attachment  is  to  be  made; 
by  its  first  subdivision  "upon  real  property,"  by  its  second  subdivision 
'"upon  personal  property  capable  of  manual  delivery,"  and  by  its  third 
subdivision  upon  "other  personal  property."  The  words  "other  per- 
sonal property,''  as  used  in  this  subdivision,  must  be  held  to  apply 
to  personal  property  not  capable  of  manual  delivery.  The  sheriff, 
upon  making  the  levy,  may  become  liable  in  two  ways — to  a  claim- 
ant for  an  improper  levy,  or  to  the  plaintiff  for  failure  to  make  a 
proper  levy.  To  protect  him  under  such  conditions,  provision  is 
made  for  trying  the  claim  by  a  sheriff's  jury;  and  while  it  is  undis- 
puted that  such  a  proceeding  is  regularly  provided  for  regarding  the 
kinds  of  property  embraced  in  the  first  and  second  subdivisions  of 
the  before-mentioned  section,  it  is  insisted  that  there  is  no  authority 
in  law  for  determining  a  claim  to  intangible  property  incapable  of 
manual  delivery,  and  an  order  is  asked  for  restraining  the  sheriff  from 
proceeding  by  a  sheriff's  jury  to  try  the  title  of  attached  property 
for  the  purpore  of  obtaining  a  bond  (sections  657,  658),  a  notice  of 
claim  by  third  parties  as  owners  of  the  property  in  question  having 
been  regularly  served  upon  him.  The  property  attached  is  a  chose  in 
action,  a  debt;  and  the  attaching  creditor  contends  that  the  sheriff 
must  proceed  to  reduce  it  to  a  chose  in  possession  first,  and  there- 
after try  the  question  of  title.  Reliance  for  this  contention  is  re- 
posed upon  the  phrase  "goods  or  effects,"  as  used  in  section  657. 
These  words,  it  is  argued,  are  words  of  limitation,  and  embrace  only 
tangible  property.  The  question  is  a  novel  one,  and  I  have  not 
been  referred  to  any  adjudication  in  this  state  defining  the  phrase. 
In  State  v.  Newell,  i  Mo.  248,  it  was  held  that  "  'effects'  in  law  must 
mean  everything  which  is  subject  to  the  laws  of  property  and  owner- 
ship, whether  real  or  personal;  and  of  the  personalty,  whether  of 
possession  or  in  action."  The  sole  purpose  of  trying  claims  by 
sheriff's  jury  under  the  common  law  and  by  the  Code  provisions 
has  at  all  times  been  to  protect  the  sheriff;  to  enable  him  to  require 
a  bond  from  the  attaching  creditor  or  release  the  levy.  As  was  said 
by  In^aham,  J.,  in  Cohen  v.  Climax  Cycle  Co.,  19  App.  Div.  159, 
46  N.  Y.  Supp.  5,  it  is  "a  summary  method  by  which  the  sheriff  may 
cause  an  investigation  to  be  made  as  to  the  title  of  any  one  claiming 
goods  upon  which  he  has  levied;  *  •  *  and  the  only  effect  of 
the  verdict  is  that,  in  case  it  is  in  favor  of  the  claimant,  the  execu- 
tion or  attachment  creditor  is  compelled  to  give  a  bond  of  indemnity 
to  the  sheriff  to  protect  him  as  against  such  claimant."  The  finding 
of  such  jury  has  never  been  held  to  be  decisive  on  the  question  of 
title.  By  section  1420  it  is  provided  in  express  terms  that  the  find- 
ing shall  not  prejudice  the  right  of  the  clain^t  to  sue  the  sheriff 
for  a  recovery  01  his  property.   It  would  be  straining  the  statute 
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harshly  against  a  public  officer  to  hold,  in  the  absence  of  express  lan- 
guage to  that  effect,  that  while,  as  to  some  kinds  of  property  levied 
upon,  he  was  entitled  to  protection,  as  to  other  kinds  of  property  he 
was  required  to  levy  or  refuse  to  levy  at  his  peril;  but  conceding 
that  the  position  of  plaintiff  is  correctly  taken,  his  rights  can  in  no 
way  be  affected  by  the  proposed  action  of  the  sheriff,  for,  if  that  ac- 
tion is  without  warrant  in  law,  the  findings  of  the  jury  would  be  a 
nullity. 

Motion  denied,  with  $io  costs. 


(39  Misc.  Rep.  S71.) 

GITrZEXS'  STATE  BANE  ▼.  COWl«ES. 

(Supreme  Court,  Trial  Term,  Westchester  Oounty.  January,  lOOS.) 

1.  Check — Transfer  in  Dok  Course. 

A  domestic  check,  transferred  by  tbe  payees  to  a  third  party,  who  took 
it  In  good  faith  for  value  and  without  notice  of  dtstaonor,  may  be  en- 
forced against  the  maker  by  a  bank  taking  tt  from  such  third  party  In 
due  course,  and  defenses,  no  fraud  being  pleaded,  which  the  maker  had 
against  the  payee,  are  cut  off. 

2.  Saub— Dbi.at  in  Neootiatiuk. 

Where  the  payees  of  a  check,  dated  June  Ist,  drawn  In  New  Tork,  and 
there  received  by  them  on  that  or  the  next  day,  were  notified  on  June 
4th  that  the  maker  had  stopped  payment  because  of  an  alleged  breach  of 
warranty  of  the  chattds  for  which  It  was  given,  but  nevertheless  sent  It 
to  their  home  In  Kansas,  to  be  cashed  by  a  resident  there,  who  received 
it  In  good  faith,  on  June  8th,  and  thereupon  deposited  It  with  a  bank, 
also  located  there,  there  was  no  such  delay,  as  a  matter  of  law,  as  to 
raise  the  presumption  that  the  check  was  overdue  or  dishonored  at  the 
time  of  deposit,  and  subject  to  defenses  existing  between  the  maker  and 
payee. 

8.  Samf— Judicial  Notice. 

Where  the  question  arises  as  to  whether  the  delayed  presentment  of  a 
check  Is  justified  by  the  fact  that  It  was  first  sent  from  New  York  to 
another  state,  the  court  will  take  notice  of  the  fact  that  exchange  Is  In 
favor  of  the  city  of  New  York,  and  that  checks  and  drafts  on  banks 
there  or  In  Its  vicinity  are  in  demand  thronghont  the  teat  of  tlia  country 
generally  and  at  a  premium. 

4,  Ubaor  as  to  Time  of  Neoottattoh— Eviokncb. 

When  a  New  York  check  was  first  accepted  in  Kansas  by  plaiutifT,  the 

question,  "Is  there  any  custom  or  usage  as  to  the  reasonable  length  of 
time,  after  its  Issue,  within  which  a  check  can  be  negotlHted,  or  will  be 
received  by  a  bank  In  negotiation?"  asked  witness,  a  local  bank  president, 
is  improper,  as  apparently  calling  for  a  local  Instead  of  a  general  custom, 
existing  also  in  Kansas,  and  as  not  asltlng  for  a  fixed  usage,  but  for  a 
"reasonable  length  of  time,"  which  was  for  the  court  to  find  from  all 
the  facts.  Including  any  fixed  general  usage. 

Action  by  the  Citizens'  State  Bank  against  Sarah  B.  Cowles.  Ver- 
dict directed  for  plaintiff.  Motion  for  new  trial.  Denied. 

Action  by  the  bolder  of  a  bank  check  against  the  drawer.  The  check  was 
given  on  June  1,  1900,  to  the  order  of  the  payees,  a  copartnership.  It  was 
endorsed  and  transferred  by  the  payees  to  another,  and  by  him  endorsed 
and  transferred  to  the  plaintiff  oa  June  8,  1000.  The  plaintiff  presented  It 
for  payment  to  the  bank  upon  which  it  was  drawn  on  June  14.  1900^  and 
payment  was  refused,  having  been  stopped  on  June  4th  by  the  drawa,  the 
defendant 
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The  plaintur  having  pnt  the  check  and  uotlce  of  demand  and  protest  In 
etidence,  rested. 

The  facts  then  eatabliahed  by  the  defendant;  or  which  the  jnry  could  have 
found  on  the  evidence  put  In  by  h^,  were  as  fOUows:  She  purchased  of 
W.  W.  MUler  &  Sons  a  team  of  horses  In  the  of  Mew  York,  and  they 
Afterwards  delivered  them  to  her  at  her  request  at  her  residence  at  Bye, 
Westchester  county,  N.  Y.,  about  25  miles  distant,  on  June  1,  1900,  at  about 
midnight;  at  the  time  of  such  delivery  she  gave  her  check  dated  June  Ist  to 
their  order  on  a  bank  at  Portchester  in  the  same  county  in  payment  of  the 
purchase  price;  the  check  was  delivered  atmut  midnight  ot  June  1st,  or 
Just  after  midnight,  which  would  be  on  June  2d,  aud  was  taken  back  to 
New  York  City  that  same  night,  or  before  banking  hours  on  the  morning 
of  June  2d;  the  horses  were  purchased  and  paid  for  under  a  written  war- 
ranty that  they  were  sound  and  well  broken;  ttie  contract  of  warranty  was 
Ivoken,  and  thereupon  on  June  4th  the  defendant  notified  the  said  bank 
not  to  pay  the  check,  and  also  on  the  same  day  notified  the  said  payees 
of  such  breach,  and  that  she  had  so  stopped  payment  of  the  check;  the  said 
I>ayees  still  bad  possession  of  the  check,  but  thereafter  endorsed  It  to  the 
order  of  one  Hoffman  and  sent  It  by  mail  with  other  similar  checks  to  him 
at  Little  River,  Rice  county,  state  of  Kansas,  to  t>e  cashed  by  him;  Hoff- 
man received  such  check  on  June  8tb;  he  was  a  resident  of  the  said  Little 
RiTN',  and  president  of  the  bank  of  the  plaintiff  which  was  also  located 
there;  he  paid  the  said  payees  for  such  check  the  amount  thereof  the  same 
day  be  received  it,  and  on  the  same  day  endorsed  it  and  deposited  it  to  his 
Individual  account  as  a  depositor  with  the  plaintiff  and  the  plaintiff  cred- 
ited him  with  the  amount  thereof;  the  plaintiff  on  the  same  day  sent  It 
to  a  bank  In  Kansas  City  for  credit  aud  collection,  and  after  the  usual  course 
it  was  finally  presented  to  the  said  bank  at  Portchester  for  payment  on 
June  14,  1900;  payment  was  refused,  and  the  teller  wrote  the  words  "pay- 
ment stoii^"  across  its  face;  the  said  payees,  consisting  of  three  persons 
compoBing  the  said  firm,  were  residents  of  Lyons,  in  said  Rice  county,  state 
of  Kansas,  distant  about  14  miles  from  the  said  Little  River,  and  connected 
with  It  by  raUroad,  telegraph  and  telephone;  they  carried  on  the  business 
of  horse  and  cattle  raising  on  a  farm  at  the  said  Lyons,  and  two  of  the  firm 
bad  brought  some  of  the  firm's  horses  to  New  York  City  to  sell,  and  were 
there  on  that  mission,  when  the  plaintiff  purobased  the  team  of  them;  the 
firm  had  had  business  dealings  with  said  Hoffman  for  several  years,  and 
also  did  business  with  the  plaintiff  bank,  but  their  firm  bad  no  account  with 
the  bank;  they  had  had  the  negotiable  paper  received  by  them  in  their  busi- 
ness cashed  at  the  said  bank  for  several  years,  sometimes  by  It  and  some- 
times by  the  aald  Hoffman  individually. 

Peck  &  Wilcox,  for  plaintiff. 

£.  B.  &  C.  P.  Cowles,  for  defendant 

GAYNOR,  J.  The  plaintiff  made  out  a  prima  facie  case  by  putting 
in  evidence  the  check  and  the  notary's  certificate  of  its  presentation 
for  payment,  and  of  demand  and  refusal,  and  rested.  This  sufficed, 
for  the  presumption  of  law  is  that  the  transferee  of  negotiable  paper 
became  a  holder  in  due  course,  and  in  an  action  to  recover  thereon 
the  burden  is  on  the  defendant  to  prove  the  contrary.  The  negotiable 
quality  of  commercial  paper  rests  chiefly  on  this  rule,  and  every  one 
may  rely  upon  it  implicitly.  Such  burden  never  shifts,  unless  the 
defendant  proves  that  the  negotiable  instrument  was  lost  or  stolen, 
or  obtained  by  duress  or  fraud,  or,  in  this  state,  diverted  from  the 
ptupose  for  which  it  was  issued  by- a  fraudulent  breach  of  trust;  in 
which  cases  the  burden  is  shifted  to  the  plaintiff  to  show  that  he  is 
a  holder  in  due  course,  i.  e.,  that  he  took  it  before  it  was  due  without 
notice  of  the  defences  against  it  and  for  value;  or  that  some  of 
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his  predecessor  transferees  so  took  it,  for  of  course  if  a  transferee 
gets  good  title  all  transferees  after  him,  whether  before  or  after 
maturity,  get  the  same  title.  Case  v.  Mechanics'  Banking  Assn.,  4 
N.  Y.  166;  Vosburgh  v.  Diefendorf,  119  N.  Y.  357,  23  N.  E.  801,  16 
Am.  St.  Rep.  836;  Wardell  v.  Howell,  9  Wend.  170;  Daniel,  §  816 
et  seq.;  Neg.  Inst.  Law  (chapter  612,  Laws  1897)  §  91. 

But  none  of  these  defences  was  pleaded  here;  nor  would  the  evi- 
dence permit  a  finding  to  support  any  of  them,  if  it  were  necessary 
to  come  to  that.  The  check  was  freely  given  for  property  purchased, 
and  the  title  of  the  payees  to  it  was  perfect.  The  defence  pleaded 
is  a  breach  of  an  alleged  contract  of  warranty  made  by  the  payees 
of  the  check  that  the  team  horses  sold  and  delivered  by  them  to 
the  defendant,  the  drawer,  and  to  pay  the  purchase  price  of  which 
the  check  was  given  simultaneously  with  the  delivery  of  the  horses 
on  June  xst  at  midnight  (or  shortly  after),  were  sound  and  well 
broken ;  and  that  upon  such  breach  payment  of  the  check  was  stopped 
on  June  4th  by  the  defendant  by  notice  given  by  her  to  the  bank 
on  which  it  was  drawn ;  of  all  of  which  the  plainti^  is  alleged  to  have 
had  knowledge  before  the  transfer  of  the  check  to  it. 

From  the  evidence  introduced  by  the  defendant  to  rebut  the  plain- 
tiffs prima  facie  case,  the  making  of  the  said  contract  of  warranty, 
its  breach,  the  stopping  of  the  payment  of  the  said  check  thereafter 
by  the  defendant  by  notice  to  the  bank  on  which  it  was  drawn,  the 
giving  of  notice  of  that  fact  and  of  such  breach  to  the  said  payees, 
and  of  their  endorsement  and  transfer  of  the  check  to  Hoffman  there- 
after, and  of  Hoffman's  endorsement  and  transfer  thereof  to  the  plain- 
tiff on  the  same  day  he  received  it,  viz.,  on  June  8th,  were  all  estab- 
lished or  could  have  been  found  by  the  jury.  The  testimony  of  the 
one  of  the  payees  who  sent  the  check  to  Hoffman  by  mail  from  New 
York  City  which  was  taken  by  commission,  and  was  read  by  the  de- 
fendant with  the  other  eWdence  taken  in  the  same  way,  is  that  he  so 
mailed  the  check  to  Hoffman  at  his  place  of  residence,  Little  River, 
state  of  Kansas,  on  June  2d;  but  as  the  testimony  of  Hoffman  is 
that  he  received  it  by  mail  on  June  8th,  the  jury  could  have  found 
from  the  distance  and  the  course  of  the  mails  that  it  must  have  been 
mailed  later  than  June  4th,  i.  e.,  after  notice  to  the  said  payees  of  the 
breach  of  warranty  and  that  payment  of  the  check  had  been  stopped. 

But  there  was  no  evidence  that  Hoffman,  the  first  transferee,  or 
the  plaintiff,  his  transferee,  had  any  notice  or  knowledge  before  ac- 
qiiinng  the  check  of  its  actud  dishonor  by  the  stopping  of  its  pay- 
ment by  the  defendant,  or  of  the  breach  of  the  warranty ;  or  tluit 
th'.  plaintiff  or  Hoffman  was  not  a  holder  for  full  value.  These 
things  cannot  be  found  as  facts  on  mere  suspicion ;  on  the  contrary, 
the  rule  established  for  the  safety  of  the  commercial  world  is  that  they 
must  be  proved  by  the  defendant.  Daniel,  §  769  et  seq,;  Id.  §  10 
et  seq.;  Himmelmann  v.  Hotaling,  40  Cal.  iii,  o  Am.  Rep.  600. 

He  who  draws  and  puts  negotiable  paper  in  circulation  does  so 
under  a  rule  which  requires  him  to  prove  that  a  holder  subsequent 
to  the  payee  did  not  become  such  in  due  course,  in  order  to  make 
available  against  him  defences  which  would  be  good  against  the  payee. 
This  is  the  prime  rule  on  which  the  safety  of  negotiable  paper  rests. 
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And  if  it  had  been  proved  that  Hoffman  had  such  notice  or  knowl- 
edge, the  fact  that  he  was  president  of  the  plaintiff  would  not  suffice 
to  attribute  his  knowledge  to  the  plaintiff  when  it  received  the  note 
from  him.  Casco  National  Bank  v.  Clark,  139  N.  Y.  307,  34  N.  E. 
908,  36  Am.  St.  Rep.  705;  Merchants'  National  Bank  v.  Qark,  139 
N.  Y.  314,  34  N.  E.  910,  36  Am.  St  Rep.  710.  And,  finally,  when 
the  check  was  deposited  with  the  plaintiff  by  Hoffman  in  the  indi- 
vidual account  which  he  had  with  it  as  a  depositor,  and  credit  given 
to  him  therefor,  the  plaintiff  became  the  owner  thereof  in  due  course, 
with  all  the  rights  of  such  a  holder.  Cragie  v.  Hadley,  99  N.  Y. 
131,  I  N.  E.  537,  52  Am.  Rep.  9;  People  v.  St.  Nicholas  Bank,  77 
Hun,  159,  28  N.  Y.  Supp.  407;  Riverside  Bank  v.  Woodhaven  June. 
Land  Co.,  34  App,  Div.  359,  54  N.  Y.  Supp.  266. 

But  the  defendant  claims  that  the  check  was  on  its  face  overdue 
or  [n'esumptively  dishonored  from  lapse  of  time  as,  a  matter  of  law 
when  it  reached  Hoffman,  and  that  therefore  he  took  it  of  the  payees, 
and  the  plaintiff  took  it  of  him,  subject  to  any  defence  to  it  wtuch 
then  existed  against  the  payees  in  favor  of  the  drawer.  In  consid- 
ering this  question  we  must  not  be  misled  by  the  rule  (now  expressed 
by  section  322  of  our  negotiable  instruments  law)  that  unless  a  check 
be  presented  for  payment  to  the  bank  upon  which  it  is  drawn  within 
a  reasonable  time  after  its  issue,  and  the  bank  meanwhile  suspends 
payment,  the  drawer  is  thereby  released  if  he  had  funds  there  to  meet 
the  check.  What  is  a  reasonable  time  in  snch  a  case  is  settled  by 
the  decisions,  viz.,  where  the  payee  receives  the  check  at  the  same 
place  where  the  bank  upon  which  it  is  drawn  is  located,  it  must  be 
presented  not  later  than  next  day,  but  if  he  receive  it  at  another  place, 
it  suffices  if  he  send  it  by  mail  for  collection  next  day.  Smith  v.  Janes, 
20  Wend.  192,  32  Am.  Dec.  527;  Daniel,  §  1590  et  seq.  But  such 
rule  has  no  application  to  the  present  case.  The  rule  in  some  juris- 
dictions seems  to  be  that  a  check  is  never  overdue  or  presumptively 
•dishonored  so  as  to  let  in  against  a  transferee  for  value  defences  whi<^h 
exist  between  the  drawer  and  payee,  other  than  that  the  bank  has 
failed.  Bull  v.  Bank  of  Kasson,  123  U.  S.  105,  B  Sup.  Ct.  62,  31  L. 
Ed.  97.  But  the  law  in  this  state  is  (and  is  now  expressed  in  the 
negotiable  instruments  law,  §  92)  that  the  same  elastic  rule  applies 
to  checks  as  to  other  negotiable  instruments  payable  on  demand,  with 
an  apparent  extra  leniency  in  favor  of  checks,  viz.,  that  if  such  instru- 
ments be  negotiated  by  the  payee  an  unreasonable  length  of  time 
after  their  issue,  the  transferee  is  not  to  be  deemed  a  holder  in  due 
■course,  but  is  subject  to  the  defences,  and  in  this  state  to  the  counter 
claims  (Code  Civ.  Proc.  §  502),  existing  between  the  drawer  and 
payee.  What  is  a  reasonable  length  of  time  for  such  instruments 
to  run  before  they  are  to  be  thus  deemed  overdue  or  dishonored 
as  a  matter  d  law  is  not  fixed.  AH  we  have  to  go  by  is  that  regard 
must  be  had  to  the  nature  of  the  instrument,  and  the  facts  of  the 
particular  case  (Cowing  v.  Altman,  71  N.  Y.  435,  27  Am.  Rep.  70; 
Herrick  v.  Woolverton,  41  N.  Y.  581,  i  Am.  St.  Rep.  461 ;  Ames  v, 
Meriam,  98  Mass.  294;  First  Nat.  Bank  v.  Harris,  108  Mass.  514; 
Himmelmann  v.  Hotaling,  40  Cal.  11 1,  6  Am.  Rep.  600;  Daniel,  § 
1633  et  seq. ;  Neg.  Inst.  Law,  §  4) ;  and  where  the  facts  are  undis- 
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puted  (and,  I  suppose,  it  should  be  added,  different  inferences  cannot 
reasonably  be  drawn  from  them),  the  question  is  one  of  law  (Bryden 
V.  Bryden,  ii  Johns.  187;  Kelty  v.  Second  Natl.  Bank,  52  Barb.  328). 

It  does  not  seem  that  the  question  whether  the  check  was  over- 
due or  presumptively  dishonored  when  it  reached  Hoffman  or  the 
plaintiff  was  a  question  of  fact,  and  therefore  for  the  jury.  The 
evidence  on  which  such  question  rested  was  all  introduced  by  the 
defendant,  as  it  had  to  be.  The  essential  facts  are  undisputed,  and 
none  of  them  could  be  rejected ;  and  hence  the  question  was  one  of 
law.  The  learned  counsel  for  the  defendant  seems  to  understand 
that  the  jury  would  have  been  free  to  reject  the  evidence  to  the 
contrary,  and  find  on  no  evidence  whatever,  that  Hoffman  and  the 
plaintitf  had  knowledge  of  what  the  check  was  given  for,  of  the  war- 
ranty and  its  breach,  and  of  the  stopping  of  payment  of  the  check  by 
the  defendant;  but  a  jury  trial  is  not  so  loose  and  irresponsible  as 
that. 

I  have  been  referred  to  no  text-writer  or  decision  holding  that  a 
check  is  on  the  fourth  or  fifth  day  after  its  delivery  (taking  the  time 
when  this  check  was  endorsed  and  mailed  to  Hoffman),  or  on  the 
sixth  or  seventh  (taking  the  time  when  it  reached  him),  to  be  deemed 
as  matter  of  law  overdue  or  presumptively  dishonored,  so  as  to  let 
in  against  a  transferee  who  then  takes  it  defences  existing  between 
the  drawer  and  payee.  A  recurrence  to  the  decisions  and  authorities 
already  cited  will  show  that  a  much  longer  time  is  held  to  be  m- 
sufficient  for  that  purpose.  Nor  is  the  fact  of  the  payees  in  this  case 
sending  the  check  home  to  Kansas  sufficient  to  make  this  a  special 
case.  They  had  to  remit  their  collections  home  by  checks  or  drafts, 
and  it  was  as  reasonable  to  send  this  one  (the  drawer  of  which  was 
undoubtedly  good)  as  to  collect  it  and  procure  another  check  or 
draft  for  transmission  instead.  The  court  must  take  notice  of  the  fact 
that  exchange  is  in  favor  of  the  city  of  New  York,  and  that  checks 
and  drafts  on  banks  there  or  in  its  vicinity  are  in  demand  throughout 
the  rest  of  the  country  generally  and  at  a  premium. 

I  am  cited  to  section  94  of  the  negotiable  instruments  law  as 
defining  when  the  title  to  a  negotiable  instrument  is  to  be  deemed 
"defective,"  i.  e.,  when  obtained  by  duress,  fraud,  and  so  on,  and  to 
section  98  which  shifts  the  burden  of  proof  in  such  a  case.  These 
two  sections  are  only  a  codification  of  the  rule  of  law  of  this  state 
as  it  was  established  by  the  decisions  and  which  I  have  hereinbefore 
referred  to. 

The  title  of  the  payees  to  this  check  was  perfect.  They  fiad  the 
right  to  negotiate  it,  and  were  not  obliged  to  stop  on  the  claim  of 
the  defendant  that  the  warranty  was  broken.  But,  as  already  stated, 
no  fraud  is  pleaded. 

It  is  claimed  that  the  objection  to  the  questions  in  respect  of  usage 
put  to  two  presidents  of  local  banks,  one  at  White  Plains  and  one 
at  Rye,  Westchester  county,  was  erroneously  sustained.  The  ques- 
tion to  one  was,  "Is  there  any  custom  or  usage  as  to  the  length  of 
time  within  which  a  check  can  be  negotiated  or  will  be  accepted  by 
a  bank  in  negotiation,  reasonable  length  of  time  after  its  issuer*' 
In  the  first  place  tJiis  apparently  called  for  some  local  custom,  instead 
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of  speafically  calling  for  a  general  one,  one  existing  in  Kansas,  where 
the  check  here  in  question  was  accepted  by  the  plaintiff.  Williams  v. 
Brown,  53  App.  Div.  486,  65  N.  Y.  Supp,  1049.  Next,  while  it  may 
be  that  facts  showing  any  established  general  "usage  of  trade  or 
business"  (Neg.  Inst.  Law,  §  4),  taking  mto  account  time,  distance* 
and  the  nature  of  the  transaction  in  iUl  respects,  might  have  been 
proved  (although  this  is  none  too  plain),  the  witness  was  not  asked 
for  a  fixed  usage,  but  for  a  "reasonable  length  of  time,"  which  was 
for  the  court  to  find  from  all  the  facts,  including  any  fixed  general 
usage.  This  disposes  of  the  question  to  the  other  witness,  which 
is  also  not  altogether  intelligible. 
Hie  motion  for  a  new  trial  is  denied. 


(89  MiK.  Bep.  C86.) 

CURTIS  et  al.  t.  NATALIE  ANTHRACITE  COAL  00. 

<8upreine  Ooort,  Trial  Tenn,  New  Tork  Oonnty.  Jannary,  1903.) 

L  CoBPOBATioKS— Contract  of  Phebidknt — Batificatiow. 

The  selling  agents  of  a  coal  company  made  advances  for  the  conduct 
of  Its  business.  On  foreclosure  the  assets  were  turned  over  to  another 
company,  which  continued  the  same  relations  with  the  agents.  Held, 
that  the  president,  of  the  company  had  power  to  bind  It  to  pay  the 
agents  their  advances  to  the  old  company;  there  being  evidence  that 
the  successor  company  had  knowledge  of  the  assumption  of  the  debt 
from  other  sources  than  the  president 

Action  by  Grove  D.  Curtis  and  another  against  the  Natalie  Anthra- 
cite Coal  Company.   Judgment  for  plaintififs. 

George  C.  Austin,  for  plaintiffs. 

Leonard  D.  Baldwin  (Arthur  J.  Baldwin,  of  counsel),  for  defendant. 

BLANCHARD,  J.  This  case  is  submitted  upon  practically  an 
agreed  statement  of  facts,  motions  for  a  direction  of  a  verdict  hav- 
ing been  made  by  both  parties  at  the  close  of  the  case.  It  appears 
that  the  plaintififs  had  carried  on  for  a  number  of  years  certain  busi- 
ness relations  with  the  Penn  Coal  Company,  defendant's  predecessor 
in  the  business  it  now  conducts.  The  plaintififs,  through  whom  most 
of  the  coal  mined  by  the  Penn  Coal  Company  was  disposed  of,  ad- 
vanced certain  sums  of  money  to  the  Penn  Coal  Company  by  means 
of  acceptances  of  shipments  of  coal,  which  shipments  bad  not  been 
received  or  sent  at  the  time  of  these  acceptances  being  given,  but 
upon  which  the  Penn  Coal  Company  were  able  to  realize.  Fore- 
closure proceedings  were  instituted  against  the  Penn  Coal  Company 
in  1892,  and  the  property  was  finally  sold  at  the  close  of  the  year 
1894,  and  title  to  all  assets  and  property  of  the  Penn  Company  be- 
came vested  in  the  defendant,  a  new  company  organized  for  the  pur- 
pose of  taking  over  this  property.  The  ofificers  and  directors  were 
the  same  in  both  the  Penn  Company  and  the  Natalie  Company,  and 
the  parties  interested  were  the  same  in  both.  When  this  change  in 
the  ownership  of  the  mining  property  became  known  to  the  plain- 
tiffs, a  conversation  occurred  with  the  president  of  the  defendant  com- 
pany, wherein  the  plaintiffs  were  advised  that  their  account  was  per- 
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fectly  good,  and  would  be  cared  for  by  the  new  company,  and  that 
the  business  relations  would  continue  as  of  old.  The  old  method 
of  transacting  business  was  continued,  and  the  dispute  now  arises  as 
to  the  condition  of  the  account  between  the  parties;  this  depending 
upon  whether  or  not  the  president  of  the  defendant  had  the  right 
to  bind  the  Natalie  Company  in  assuming  the  obligation  of  the  Penn 
Company  to  the  plaintifis,  there  being  no  dispute  as  to  the  fact  that 
the  president  did  agree  to  the  assumption  of  the  debt  of  the  old 
company.  The  president  was  the  party  with  whom  plaintiffs'  dealings 
were  always  had.  He  was  the  representative  of  the  defendant  in  New 
York,  and  its  only  officer  located  here.  It  is.  true,  no  action  was 
taken  by  the  board  of  directors  of  the  defendant  company  assuming 
the  obligation  of  the  Penn  Company,  but,  on  the  other  hand,  no  action 
was  taken  by  the  board  in  reference  to  the  acceptances  which  were 
supplied  by  the  plaintiffs,  and  there  is  some  evidence  to  show  that 
knowledge  of  the  fact  of  the  assumption  of  the  obligation  of  the 
Penn  Company  was  brought  home  to  the  defendant  company  through 
other  sources  than  its  president.  I  believe  that,  in  view  of  all  the 
circumstances  of  this  case,  I  am  justified  in  holding  that  the  action 
of  the  defendant's  president  was  binding  on  the  company.  Kraft  v. 
Freeman  Printing  &  P.  Ass'n,  87  N.  Y.  628,  629;  Quee  Drug  Co. 
V.  Plaut,  55  App.  Div.  87,  go,  67  N.  Y.  Supp.  10;  Cone  v.  Empire 
Plaid  Mills,  12  App.  Div.  314,  317,  42  N.  Y.  Supp.  160;  Hall  v.  Herter 
Brothers,  90  Hun,  280,  35  N.  Y,  Supp.  769.  The  further  claim  is 
made  by  the  defendant  that  the  action  of  the  president,  even  though 
binding  upon  the  company,  is  ultra  vires,  as  the  defendant,  by  its 
charter,  was  not  authorized  to  assume  obligations  of  another  com- 
pany. The  plea  of  ultra  vires  is  not  looked  upon  with  favor  when 
it  will  not  advance  justice  (Whitney  Arms  Co.  v.  Barlow,  63  N.  Y. 
62,  69,  20  Am.  Rep.  504),  and,  in  my  judgment,  it  would  work  a 
gross  injustice  to  the  plaintiffs  were  this  plea  permitted  to  prevail. 
It  has  been  held  that  a  corporation  dealing  in  manufactured  goods 
may,  as  a  proper  incident  of  its  business,  make  advances  to  a  manu- 
facturer (Holmes  v.  Willard,  125  N.  Y.  75,  25  N.  E.  1083);  and  so  I 
shall  hold  in  the  present  case  that  it  was  not  beyond  the  scope  of 
the  business  of  the  defendant  to  assume  an  indebtedness  of  its  prede- 
cessor to  the  plaintiffs,  with  whom  the  old  relations  were  continued, 
and  from  whom  it  received  advances  of  money  necessary  for  the  con- 
duct of  its  business.  The  plaintiffs  should  have  judgment,  under  the 
stipulation,  in  the  sum  of  $5,472.88,  together  with  costs  and  an  extra 
allowance  of  5  per  cent. 
Judgment  for  plaintiffs,  with  costs  and  extra  allowance  of  5  per  cent. 
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PKOPLE  ex  lel.  CRAIOE  t.  FOX.  Workhoiue  WardfiD. 

(Supreme  Ckrart,  Special  Term,  New  York  Oonn^.  Januaiy,  1903.) 

L  Cbiminal  Law— Commitment— Ci.ekical  Error. 

Where  a  woman  Is  committed  as  a  vagrant  from  a  tenement  house 
In  the  city  of  New  York,  the  commitment  Is  not  Invalidated  by  an  erro- 
neous recital  therein  that  she  was  committed  under  a  certain  title  and 
section  of  the  city  charter,  instead  of  the  same  section  and.  title  of  the 
tenement  house  act. 

Application  by  the  people,  on  the  relation  of  Elizabeth  Craige,  for 
a  writ  of  habeas  corpus  against  Frank  Fox,  warden  of  the  workhouse. 
Writ  dismissed. 

Charles  f.  Campbell,  for  relator. 

Henry  G.  Gray,  Asst.  Dist.  Atty.,  for  respondent 

GILDERSLEEVE,  J.  This  is  a  writ  of  habeas  corpus  to  review 
the  commitment  by  a  city  magistrate  of  one  Elizabeth  Craige,  charged 
with  being  a  vagram,  by  reason  of  having  committed  prostitution  in 
a  tenement  house  in  this  city,  to  the  workhouse  on  Blackwell's  Island 
for  six  months,  "unless  sooner  discharged  by  due  course  of  law." 

It  is  well  settled  that  a  woman  violates  the  tenement  house  act 
(Laws  190X,  c.  334,  §  141),  and  shall  be  deemed  a  vagrant,  if  she  com- 
mits prostitution  in  her  apartment  or  room  in  a  tenement  house  in 
the  city  of  New  York,  and  that,  where  a  magistrate  of  the  city  has 
found  the  fact  of  her  prostitution  in  such  tenement  house,  his  commit- 
ment of  her  will  not  be  reviewed  on  writs  of  habeas  corpus  and  cer- 
tiorari, where  he  had  jurisdiction  of  the  charge  and  authority  to  im- 
pose the  sentence.  See  People  ex  rel.  Eisen  v.  Flynn,  37  Misc.  Rep. 
90,  74  N.  Y.  Supp.  740,  and  cases  there  cited.  The  charter  (Laws 
1901,  c.  466,  §  707)  confers  upon  the  magistrate  the  power  of  com- 
mitting such  vagrant  to  the  workhouse  on  Blackwell's  Island. 

There  is  no  pretense  that  the  magistrate  did  not  have  jurisdiction 
of  the  charge  in  the  case  at  bar,  and  authority  to  impose  the  sen- 
tence. In  the  commitment,  however,  the  magistrate  stated  that  it  was 
"pursuant  to  title  3,  §  141,  of  the  Greater  New  York  Charter,"  where- 
as, in  point  of  fact,  it  was  pursuant  to  title  3,  §  141,  of  the  tenement 
house  law,  supplemented,  as  to  the  form  of  punishment,  by  section 
707  of  the  charter.  I  do  not  think  that  this  misquotation  is  of  suf- 
ficient importance  .to  invalidate  the  commitment,  for,  as  we  have  seen, 
the  magistrate  was  unquestionably  clothed  with  power  to  commit  the 
relator  to  the  workhouse  upon  finding  her  guilty  of  the  charge  above 
stated.  Laws  1901,  c.  334,  §  141 ;  Laws  1901,  c.  466,  §  707;  People 
ex  rel.  Eisen  v.  Flynn,  supra. 

The  counsel  for  the  relator  refers  me  to  section  710  of  the  charter, 
which  requires  the  commissioner  of  corrections,  within  three  days 
after  the  commitment  of  the  vagrant,  to  ascertain  from  the  records 
whether  or  not  it  is  a  first  conviction  "after  January  i,  1902,  and 
within  two  years  next  preceding  the  date  of  such  commitment,"  and, 
if  no  previous  convictions  appear,  to  make  an  order  directing  that 
the  vagrant  be  discharged  at  the  expiration  of  five  days  from  the 
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date  of  the  commitment,  which  order,  however,  is  not  effective  with- 
out the  wriiicn  consent,  indorsed  thereon,  of  the  committing  court 
or  magistrate.  There  is  nothing  before  me  in  this  case  to  indicate 
whether  or  not  the  commissioner  has  made  any  such  order,  nor  even 
whether  the  facts  would  warrant  the  making  of  such  an  order ;  as- 
suming that  the  commissioner  has  made  an  examination  to  ascertain 
whether  or  not  this  relator  has  been  previously  convicted.  As  was 
well  stated  by  Mr.  Justice  Greenbaum  in  the  case  of  People  ex  rel. 
Edwards  v.  Warden,  37  Misc.  Rep.  641,  75  N.  Y.  Supp.  11 13: 

"If  tbe  relator  claims  that  sbe  Is  Itleirally  detained  becnuse  sbe  Is  enti- 
tled to  the  beneflt  of  section  710  aforesaid,  It  would  be  Incumbent  upon  her 
to  traverse  tbe  return  by  alleging  a  state  of  facts  wairanting  her  discbarfce 
under  the  proTlsions  of  section  710;  and  If,  on  a  hearing  upon  tbe  Issue 
thus  raised,  it  was  found  that  she  was  Illegally  detained,  she  would  be  dis- 
charged from  tbe  custody  of  the  warden." 

No  such  issue  is  here  presented.  We  "have  merely  a  question  of 
the  validity  of  the  commitment  to  be  determined  in  the  case  at 
bar.  The  writ  is  dismissed  and  the  prisoner  remanded. 

Writ  dismissed  and  prisoner  remanded. 


(39  Misc.  Rep.  637.) 

OAIiIiAOHER  T.  OEXBYA,  W.,  S.  F.  &  0.  L.  TBACTtON  00. 

(Supreme  Court;  Special  Term,  Uonroe  (bounty.  January.  1908.) 

1.  Ihvant— Action  as  Poor  Persoh. 

An  Infant,  alleging  tbat  she  has  a  cause  of  action  against  defendant, 
may  prosecute  as  a  poor  person,  by  permission  of  the  court,  tboagh  her 
ruardlan  ad  litem,  who  Is  her  father.  Is  responsible. 

Action  by  Elizabeth  Gallagher,  an  infant,  by  Michael  Gallagher, 
guardian  ad  litem,  against  the  Geneva,  Waterloo,  Seneca  Falls  & 
Cayuga  Lake  Traction  Company.  Motion  to  vacate  an  ex  parte 
order  permitting  tbe  infant  plaintiff  to  sue  as  a  poor  person.  Denied. 

Charles  A.  Hawley,  for  the  motion. 
W.  Smith  O'Brien,  opposed. 

DAVY,  J.  This  is  a  motion  to  vacate  an  ex  parte  order  permitting 
the  infant  plaintiff  to  prosecute  this  action  as  a  poor  person,  and  for 
an  order  requiring  security  for  costs  to  be  given  by  the  plaintiff, 
pursuant  to  section  3268  of  the  Code  of  Civil  Procedure.  The  de- 
fendant contends  that  because  the  guardian  ad  litem  is  the  father 
of  the  plaintiff,  and  is  a  responsible  person  to  act  as  guardian,  the 
plaintiff  should  not  be  permitted  to  prosecute  as  a  poor  person.  I 
am  inclined  to  think  that  the  mere  fact  that  the  father  is  able  to 
inve  security  for  costs  has  nothing  to  do  with  the  rights  of  the  infant 
plaintiff.  She  sets  forth  in  her  complaint  a  good  cause  of  action, 
and  if  she  is  successful  the  recovery  inures  to  her  benefit,  and  not 
to  the  father,  who,  for  that  reason  alone,  might  refuse  to  give  security 
for  costs,  and  thereby  deprive  the  infant  of  the  right  to  prosecute 
her  action  for  damages.  It  is  the  poverty  of  the  infant  plaintiff,  and 
not  of  the  guardian  ad  litem,  that  confers  jurisdiction  upon  the  court 
to  permit  her  to  prosecute  the  action  as  a  poor  person.   The  law 
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contemplates  that  all  persons  who  are  residents  of  this  state  shall 
have  access  to  the  courts  for  the  trial  of  actions,  without  being  re- 
quired to  give  security  for  costs.  The  court  has  power,  even  when 
an  appeal  is  taken  by  a  person  acting  in  another's  right,  to  dispense 
with  security  for  costs.  It  seems  to  me  that  the- order  dispensing  with 
security  for  costs  was  a  proper  exercise  of  discretion  by  the  learned 
justice  who  granted  it.  The  motion,  therefore,  is  denied,  with  $io 
costs. 

Motion  denied,  with  $io  costs. 


{Z9  Misc.  Rep.  636.) 

In  ze  oniiLINAN.  State  Com'r  of  Excise. 

(Supreme  Oonrt,  Special  Term,  KloffS  County.  January,  1008.) 

1.  Intoxicatino  Liqdorb— Vacatiko  Certificatb. 

Under  Llqnor  Tax  Law  1806,  c.  112,  3  28,  as  amended  hy  Laws  1901, 
e.  640,  proTkllng  tbat  a  certificate  bolder  must  see  to  it  tbat  riolations 
are  not  committed  by  bl»  bartender  or  other  agent.  It  la  no  defense  to 
a  proceeding  to  revoke  the  liqysot  tax  certificate  on  tbe  ground  of  Illegal 
Bales  for  the  bolder  to  allege  that  the  bartender  made  the  aalea  contruy 
to  her  express  injunction. 

Application  by  Patrick  W.  Cullinan,  state  commissioner  of  excise, 
for  an  order  revoking  a  liquor  tax  certificate  issued  to  Agnes  McCue. 
Certificate  revoked. 

H.  H.  Kellogg,  for  petitioner. 
James  &  Thomas  H.  Troy,  opposed. 

MAREAN,  J,  The  defendant  left  a  bartender  in  charge  of  the  bar- 
room. He  made  sales  in  violation  of  law.  I  think  it  no  answer  that 
he  did  so  contrary  to  her  express  injunction.  Such  an  injunction,  if 
not  express,  is  always  implied,  so  the  case  does  not  differ  in  principle 
from  thousands  in  which  certificates  have  been  revoked.  The  cer- 
tificate holder  must  see  to  it  that  violations  are  not  committed  by 
his  bartender  or  other  agent.  Liquor  Tax  Law  (Laws  1896,  c.  112) 
§  28,  as  amended  Laws  1901,  c.  640.  However  drastic  the  remedy 
there  provided  may  be,  it  was  within  the  power  of  the  Legislature, 
and  the  language  of  the  statute  is  too  plain  to  be  evaded  on  any 
pretext.  The  provision  in  question  was  necessary  to  make  the  law 
effective,  since  it  would  be  very  difficult  in  any  case  to  show  that  the 
barkeeper  acted  with  actual  authority  or  approval  of  the  certificate 
holder.    The  certificate  is  revoked. 

Certificate  revoked. 
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PEOPLE  ex  reL  JOYCE  T.  NEW  TORK  MAGDALEN  BEXEV.  90a 

(Supreme  Court,  Speciftl  Term,  New  Ywlc  Conntjr.  January,  19Q6.) 

1.  Criminal  Law— Cohhitment  of  Fehalb8. 

Under  Laws  1886,  c.  858,  a  city  magistrate  In  New  York  may  commit 
a  female  over  12  years  old  who  Is  found  to  be  In  danger  of  being  mor^ 
ally  depraved,  and  wlio  has  not  been  an  inmate  of  tbe  penitentiary, 
to  either  of  the  three  Institutions  named  in  such  ftr*t,  but  cannot  com- 
mit her  to  tbe  New  York  Magdalen  Benevolent  bociety  or  any  otber 
Institution. 

Application  by  the  people,  on  the  relation  of  Louise  Joyce,  for  a 
writ  of  habeas  corpus  to  the  New  York  Magdalen  Benevolent  Society. 
Writ  sustained,  and  prisoner  discharged. 

R.  J.  Robeson,  for  relator.  . 
M.  C.  Addoms,  for  respondent. 

GILDERSLEEVE,  J.  This  is  a  writ  of  habeas  corpus  to  review 
the  commitment,  by  a  city  magistrate,  of  one  Louise  Joyce  to  the 
New  York  Magdalen  Benevolent  Society,  "during  her  minority,  un- 
less sooner  discharged  by  the  trustees  or  managers  thereof."  It  ap- 
pears from  the  commitment  that  the  relator  is  a  girl  of  i8  years  of 
age,  and  was  charged  by  her  mother,  before  the  magistrate,  with 
"being  found  the  associate  of  prostitutes,  living  with  a  man  not  her 
husband,  and  in  danger  of  becoming  morally  depraved."  The  com- 
mitment further  recites  that  she  was  found  guilty  of  being  "in  dan- 
ger of  becoming  morally  depraved,"  but  is  silent  as  to  the  oth.er 
features  of  the  charge  above  quoted.  The  commitment  also  states 
that  the  relator  "has  not  been  an  inmate  of  the  penitentiary,"  and 
that  she  was  committed,  as  aforesaid,  in  virtue  of  the  provisions  ot 
chapter  410  of  the  Laws  of  1882,  as  amended  by  chapter  353  of  the 
Laws  of  1886. 

This  statute  reads  as  follows,  viz. : 

"Whenever  any  female,  over  the  ape  of  twelve  years  shall  be  brought  by 
tbe  police,  or  shall  voluntarily  come  before  a  committing  magistrate  in  Ote 
city  of  New  York,  and  It  shall  be  proved  to  the  satisfaction  of  audi  magls- 
trate  by  the  confession  of  such  female,  or  by  competent  testimony  that  such, 
female  is  •  •  •  frequenting  the  company  of  •  •  •  prostitutes, 
•  •  •  or  is  wlllfally  disobedient  to  parents,  •  •  •  and  is  In  danger 
of  becoming  morally  depraved;  «  •  •  aad  has  not  l>een  an  inmate  of 
the  penitentiary,  such  magistrate  may  indge  that  It  la  for  the  welfare  of 
such  female  that  she  be  placed  in  a  reformatory,  and  may  thereupon  commit 
such  female  to  one  of  the  following  reformatory  institutions,  viz.:  •  *  • 
Every  commitment  *  •  •  shall  also  state  the  term  of  the  commitment, 
which,  if  the  female  so  committed  Is  an  adult,  shall  be  six  months,  or,  if 
such  female  Is  a  minor,  during  her  minority,  unless  sooner  discharged  by 
the  trustees  or  managers  of  such  Institution,  provided,  bowevw,  that  no 
commitment  made  under  this  act,  which  shall  recite  the  facts  up<»i  which 
It  Is  based,  shall  be  deemed  or  held  to  be  invalid  by  reason  of  any  imper- 
fection or  defect  in  form." 

While  the  rule  is  well  settled  that,  where  a  magistrate  of  this  city 
had  jurisdiction  of  the  charge  and  authority  to  impose  the  sentence, 
the  Supreme  Court  will  not  review  the  conviction  upon  writs  of 
habeas  corpus  or  certiorari,  still,  if  the  statute  does  not  confer  upon 
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the  magistrate  the  power  to  commit  the  relator  to  this  particular 
reformatory  institution,  such  commitment  should  not  be  allowed  to 
stand. 

In  the  case  at  bar  it  appears  that  the  relator  is  willfully  disobedient 
to  her  mother,  who  made  the  charge  upon  which  she  was  committed, 
and  is  in  danger  of  becoming  morally  depraved.  The  magistrate, 
therefore,  had  jurisdiction  of  the  charge,  under  the  statute  above 
quoted.  This  statute,  however,  does  not  specify  the  "New  York 
Magdalen  Benevolent  Society"  among  the  institutions  to  which  the 
magistrate  could  commit  the  relator,  under  the  charge  upon  which 
she  was  found  guilty.  The  nearest  approach  to  that  name  is  the 
"Magdalen  Female  Benevolent  Asylum  and  Home  of  Fallen  Women," 
but  no  reason  is  here  shown  for  supposing  that  that  institution  is  the 
same  as  the  "New  York  Magdalen  Benevolent  Society." 

Section  707  of  the  charter  (Laws  1897,  c.  378),  as  urged  by  the 
counsel  for  the  society,  provides  that  if  a  person,  convicted  on  a 
charge  of  vagrancy,  be  a  prostitute  between  the  ages  of  16  and  21, 
the  magistrate  may  commit  her,  for  not  more  than  one  year,  to  the 
"New  York  Benevolent  Society."  The  relator,  however,  was  not 
convicted  of  vagranqr.  She  was  expressly  committed,  as  shown  by 
the  commitment,  under  the  provisions  of  Laws  x886,  c.  353,  which 
provides,  as  we  have  seen,  that  where  the  female  is  wulfuUy  dis- 
obedient to  her  parents,  and  is  in  danger  of  becoming  morally  de- 
praved, she  may  be  committed  to  one  of  certain  spedfied  reformatory 
institutions.  The  commitment  shows,  as  already  stated,  that  the 
charge  was  made  by  the  mother,  and  the  exact  language  of  the 
finding  of  the  magistrate  as  to  the  facts  is  as  follows,  viz.,  "that  the 
said  female  *  *  *  on  that  day  last  aforesaid  [i.  e.,  October  17, 
1902]  was  in  danger  of  becoming  morally  depraved,-in  violation  of  the 
laws  aforesaid,  [i.  e.]  chapter  410  of  the  Laws  of  1882,  as  amended  by 
chapter  353  of  the  Laws  of  1886." 

No  consideration  of  the  benefit  to  be  derived  by  the  relator  her- 
self, by  being  compelled  to  remain  in  the  care  of  the  New  York 
Magdden  Benevolent  Society,  can  be  given  weight  here,  as  the  sole 
question  to  be  determined  is  that  of  the  authority  of  the  magistrate 
to  impose  the  sentence.  The  statute  gave  him  the  power  to  com- 
mit the  relator  to  one  of  three  specified  institutions,  and  he  exceeded 
his  authority  by  committing  her  to  another  institution  not  mentioned 
in  the  statute.  The  writ  must  be  sustained,  and  the  prisoner  dis- 
charged. 

'Writ  sustained,  and  prisoner  discharged. 
SON.y.B.— 8» 
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(80  Misc.  Kep.  602.) 
PEOPLE  ex  rel.  TABER  PRANG  ART  CO.  T.  WELLS  et  al..  Tax  Com'rs. 

(Supreme  Court,  Special  Term,  New  Tork  Goont;.  Janoary,  1003.) 

1.  ABBKSflHEiTTa— Revikw  bt  Certioraui— Lihit  or  TiMB. 

A  proceeding  hy  certiorari  to  review  or  correct  a  final  determfnatlon 
of  the  board  of  taxes  and  assessments  Is  begun,  within  the  meaning  of 
Laws  1901,  c.  466,  $  906,  prorldhig  that  such  proceedings  "may  be  begun 
at  any  time  before  the  Qrst  day  of  November,  In  the  year  In  which  the 
determination  sougbt  to  be  reviewed  or  corrected  has  been  made,"  where 
a  petition  for  the  writ  Is  presented  and  an  order  for  Its  Issue  granted, 
and  It  Is  not  necessary  that  the  writ  be  served  before  November  Ist. 

Certiorari  by  the  people,  on  the  relation  ol  the  Taber  Prang  Art 
Company,  against  James  L.  Wells  and  others,  commissioners  of  taxes, 
etc.    Motion  to  quash  the  writ  denied. 

Sutro  &  Wright  (Theodore  Sutro,  of  counsel),  for  relator. 
George      Rives,  Corp.  Counsel  (£.  C  Kindlebersrer.  of  counscH. 
for  respondents. 

SCOTT,  J.   This  is  a  motion  to  quash  a  writ  of  certiorari,  and 

the  single  point  involved  is  whether  or  not  the  proceeding  was  begun 
in  time.  .  Prior  to  the  passage  of  chapter  466,  Laws  1901,  amending 
the  Greater  New  York  Charter,  much  discussion  and  some  confusion 
had  arisen  as  to  the  time  within  which  certiorari  proceedings  to  re- 
view an  assessment  for  taxation  must  be  instituted.  It  was  held 
in  a  number  of  cases  by  the  Appellate  Division  that  the  15-day  limit 
prescribed  by  section  251  of  the  general  tax  law  did  not  apply,  and 
it  was  generally  held  that  the  limitation  of  four  months  should  be  ap- 
plied by  analogy  to  the  provisions  of  section  2125  of  the  Code  of 
Civil  Procedure  regulating  the  procedure  relative  to  the  writs  of  cer- 
tiorari provided  for  by  the  Code.  This  view  has  never  been  definitely 
adopted  by  the  Court  of  Appeals.  In  People  ex  reL  Thomson  v. 
Feitner,  168  N.  Y.  441,  61  N.  E.  763,  the  court  expressly  declined  to 
pass  upon  it,  but  held,  as  the  writ  had  actually  been  issued  and  served 
within  four  months,  this,  under  the  circumstances  of  the  case,  was 
sufficient.  In  People  ex  rel.  Central  Gas  Co.  v.  Wells,  where  the 
writ  was  served  many  months  after  the  confirmation  of  the  assess- 
ment, the  writ  was  quashed  at  Special  Term,  and  the  order  was  af- 
firmed at  the  Appellate  Division  (77  N.  Y.  S.  11 36)  and  the  Court 
of  Appeals  (64  N,  E.  1124).  No  opinion,  however,  was  written  in 
either  court,  and  it  is  impossible  to  say  whether  the  affirmance  went 
upon  the  ground  that  the  writ  was  applied  for  more  than  four  months 
after  the  confirmation,  or  upon  the  ground  that  no  definite  time  to 
apply  for  the  writ  was  fixed  by  law,  but  that  the  relator  had  been 
guilty  of  gross  laches,  as  clearly  it  had  been.  By  chapter  466,  Laws 
Z901,  the  Legislature  has  undertaken  to  set  the  question  at  rest,  by 
adding  to  section  906  of  the  charter,  being  the  section  provi^ng 
for  certiorari  to  review  the  action  of  the  tax  commissioners,  the  fol- 
lowing : 

"Such  certiorari  and  all  proceedings  thereunder  may  be  had  and  taken 
tn  the  Judicial  district  where  sacb  real  estate  is  situated,  and  may  be  be- 
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gun  at  any  time  before  tbe  first  day  of  November  In  the  year  In-  which  the 
determination  Bought  to  be  reviewed  or  corrected  has  been  mad&" 

In  the  present  case  the  relator  presented  and  filed  his  petition  for 
the  writ,  and  the  court  ordered  the  writ  to  issue  on  October  31st, 
but  the  writ  was  not  actually  served  upon  any  of  the  respondents  until 
November  15th.  The  writ  is  returnable  on  the  first  ifonday  of  De- 
cember. The  question  then  is  whether  the  proceedings  were  begun 
by  the  presentation  and  filing  of  the  petition,  or  whether  in  order  to 
begin  them  it  was  necessary  that  the  writ  should  actually  be  served 
before  November  ist.  Section  2125  of  the  Code  of  Civil  Procedure 
provides  that  a  writ  of  certiorari  issued  under  the  provisions  of  the 
article  of  which  the  section  forms  a  part  must  be  granted  and  served 
within  four  calendar  months  after  the  determination  to  be  reviewed 
becomes  final  and  binding,  and  it  is  argued  by  the  respondents  that 
this  section  should  be  deemed  applicable  to  writs  issued  under  sec- 
tion 906  of  the  charter.  The  first  observation  which  presents  itself 
respecting  this  contention  is  that  the  language  of  the  two  sections 
is  very  different.  The  Code  says  nothing  about  the  beginning  of  the 
proceeding.  It  merely  provides  that  certain  steps  in  the  course  of 
the  proceeding  shall  be  taken  within  the  given  time,  to  wit,  that  the 
writ  must  be  both  granted  and  served.  It  is  well  settled  that  the 
certiorari  provided  for  by  the  general  tax  law  and  section  906  of 
the  charter  is  an  entirely  different  proceeding  from  the  Code  writ. 
If,  therefore,  reference  is  to  be  had  to  any  other  act  than  the  sec- 
tion of  the  charter  itself,  to  ascertain  what  the  Legislature  intended 
by  the  provision  that  the  proceeding  must  be  begun  in  a  certain  time, 
that  reference  should  be  had  to  the  general  tax  law,  which  regulates 
in  all  other  respects  the  practice  under  writs  like  the  present.  Sec- 
tion 251  of  that  act,  which  establishes  the  statute  of  limitation  of 
certioraries  to  review  tax  assessments,  provides  that  the  petition 
must  be  presented  to  a  justice  of  the  Supreme  Court  or  to  the  court 
within  a  specified  time.  So  far  as  the  general  law  is  concerned,  there- 
fore, the  presentation  of  the  petition  is  deemed  the  ccnnmencement 
or  beginnmg  of  the  proceeding,  and  I  see  no  reason  to  doubt  that 
the  intention  of  the  Legislature  is  fully  satisfied,  and  the  charter  com- 
plied with,  if  a  petition  is  presented  and  the  order  granted  for  the 
issuing  of  the  writ  befoi*e  the  ist  day  of  November.  That  no  definite 
time  is  fixed  for  the  service  of  the  writ,  and  that  service  may  be  de- 
layed until  very  shortly  before  the  return  day,  is  unimportant,  since 
the  court  has  always  power  to  enlarge  the  respondents*  time  to  make 
return,  a  power  which  is  commonly  exercised  with  great  liberality. 
For  these  reasons  I  conclude  that  the  proceeding  was  seasonably  be- 
gun, and  the  motion  to  quash  must  therefore  be  denied. 

Motion  denied. 
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VAN  WCTKXJC  r.  VAN  WINKLE  et  al. 


(Supreme  Conrt,  Bpeclal  Term,  New  Tork  Conntr.  January,  1008.) 

1.  Dkkob— Property  Convetbd— Prkscmptiokb. 

To  overcome  the  presumption  that  a  conveyance  of  land  bounded  bj 
an  existing  rood  carries  the  fee  to  the  center  thereof,  there  must  be 
express  words  explicitly  excluding  the  hlghvay. 

2.  BaUE — COK3TRCCTIUX. 

Id  case  of  ambiguity  In  a  deed,  the  oonatmctlon  most  favorable  to 
the  grantee  must  be  adopted. 
8.  Same— Phesuhptiok. 

The  presumption  that  a  deed  of  land  bounded  by  an  existing  road 
carries  the  fee  to  the  center  thereof  Is  strengthened  by  a  recital  of  a 
purpose  to  dispose  of  the  entire  estate. 

Action  by  Mary  S.  Van  Winkle  against  Elizabeth  M.  Van  Winkle 

and  others  for  the  partition  of  a  plot  of  land  included  in  the  roadbed 
of  a  former  lane  known  as  Apthorpe's  or  Jauncey's  Lane.  Judgment 
rendered. 

The  complaint  alleged  that  the  plaintiff  and  the  defendant  Ellzabetb  M. 
Van  Winkle  were  seised  and  possessed  In  fee  as  tenants  in  common  of  the 
premises  described.  The  complaint  further  alleged  that  Oharlea  Ward  Ap- 
thorpe  In  1763  was  the  owner  of  about  200  acres  of  land,  which  Included 
the  premises  In  question,  and  which  was  called  the  "Apthorpe  Farm,"  through 
which  a  lane  known  as  Apthmpe's  or  Jaunc^s  Lane  was  laid  out;  that 
he  died  Intestate  In  1797,  and  that  the  lane  was  then  and  continued  to  be 
used  as  a  public  road  until  it  was  closed  by  act  of  law  In  the  year  1867. 
In  1185  Charles  Ward  Apthorpe  mortgaged  the  whole  of  said  farm,  Includ- 
ing the  roadbed  of  said  lane,  to  secure  the  payment  of  |2,500  and  interest. 
In  1797  Charles  Ward  Apthorpe  died  Intestate,  and  seised  of  said  farm  and 
lane  subject  to  said  mortgage,  leaving  nine  children  and  two  grandchildren, 
the  children  of  a  deceased  daughter.  In  179S  the  mortgagee  foreclosed  the 
mortgage,  making  all  said  children  parties,  and  also  Robert  Troup  as  admin- 
istrator of  Charles  Ward  Apthorpe.  In  1799  Hugh  WiUlamsm  became  seised 
and  possessed  of  the  whole  of  said  farm,  including  the  roadbed  of  said  lane, 
as  grantee  from  the  sheriff  on  said  foreclosure  sale,  and  by  the  consent 
of  all  the  parties  to  the  foreclosure  suit  the  purchase  money  paid  by  Wil- 
liamson, and  amounting  to  about  ^1,200,  was  paid  to  the  administrator  of 
Charles  Ward  Apthorpe.  The  fomplalnt  further  alleged  that  the  defend- 
ants, who  were  descendants  of  Charles  Ward  Apthorpe.  claimed  to  have 
some  Interest  In  the  premises  sought  to  be  partitioned,  "the  exact  nature 
of  which  la  imknown  to  this  plaintiff  except  as  is  hereinafter  set  forth,  and 
which  is  a  cloud  upon  the  title  of  the  plaintiff  and  of  said  defendant  BUaa- 
betli  M.  Van  Winkle  to  said  premises."  The  answers  of  the  claimant  de- 
fendants set  up  on  Information  and  belief  that,  at  the  time  of  the  convey- 
ance to  Williamson,  he  was  attorney  or  agent  for  the  heirs  at  law  of 
Charles  Ward  Apthorpe,  and  that  he  took  and  held  the  conveyance  on  their 
belialf.  and  afterwards  conveyed  the  said  premises  to  said  heirs  at  law. 
(Hugh  WllUamson,  on  November  10,  1802,  as  sole  grantor,  made  deeds  of 
lots  Nos.  fl  and  8,  which  were  designated  on  a  map  tliat  was  offered  In  evi- 
dence. On  November  30.  1802.  releases  were  made  in  which  all  the  heirs 
at  law  of  Ciharles  Ward  Apthorpe  Joined  with  Hugh  Williamson,  of  the  same 
lots  Nob.  0  and  8,  whldi  were  eonreyod  by  the  same  descriptions  as  In  the 
deeds  of  November  16,  1802.)  Upon  the  trial  the  deeds  of  the  adjoining 
lands  made  by  Williamson  individually,  and  also  by  him  as  on  November 
80;  1802,  were  put  in  evidence;  the  claim  of  the  plaintiffs  thereon  being 


fl.  See  Boundarlei^  voL  8,  Cent  D^.  ||  123,  125. 
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that  the  title  passed  by  Williamson's  Individual  conveyance,  and  Inclades 
the  cross  road,  and  the  claim  of  the  defendants,  the  heln  of  Apthorpe, 
being  that  these  deeds  by  their  recitals  were  conclusive  as  to  the  ownership 
tlie  children  of  Apthorpe  of  all  the  land  of  which  the  lattor  died  aelsed, 
and  excluded  the  cross  road,  and  that  If  th^  did  Include  the  road  the  sub* 
sequent  deeds  by  the  grantees  did  not.  The  deeds  of  November  30,  1802, 
were  In  form  partition  deeds.  In  which  all  the  children  of  Apthorpe  and  Wil- 
liamson Joined,  and  contained  the  following  clause:  "Whereas,  the  said 
parties  of  the  first  and  second  parts  are  the  proprietors  as  tenants  In  com- 
mon  of  all  the  real  estate  of  which  Charles  Ward  Apthorp,  late,"  etc.,  "died 
seised  at  Bloomlngdale  aforesaid,  and  whereas,  the  said  parties  of  the  ArBt 
and  second  parts,  as  proprietors  of  the  said  real  estate,  did.  by  virtue,"  etc» 
"proceed  to  make  partition  of  said*  real  estate  among  themselves:  Now, 
therefore,  this  Indenture  wltnesseth  that  In  order  to  carry  the  said  partitt(ni 
Into  effect  as  to  the  said  party  of  the  second  part  by  enabling  her  to  hold 
and  enjoy  the  said  lot  of  land  to  her,"  etc.,  "in  severalty,"  etc 

The  description  of  the  lands  conveyed  upon  the  road  were  as  follows: 
Deed  to  William  Jauncey  and  Mary  Jauncey  of  August  1,  1709:  "Beginning 
at  the  corner  of  a  field  at  the  Junction  of  the  Bloomlngdale  Boad  with  a 
cross  road  that  leads  to  Harlem;  thence  running  along  the  Bloomlngdale 
Koad  [thence  south;  thence  east];  thence  north  36  degrees  B.  8  chains  92 
links;  thence  N.  S3  degrees  W.  26  chains  to  the  beginning,  containing  42 
acres  and  B  perches,  according  to  a  map  made  by  Benjamin  Taylor,  one  of 
the  city  surveyora  of  the  City  of  New  York,  and  hereunto  annexed." 

Deed  to  Anne  Apthorpe  of  November  30,  1802:  "All  that  lot  of  land  situate 
at  Bloomlngdale  in  the  Seventh  Ward  of  the  City  and  Cbunty  of  New  York, 
distinguished  by  the  lot  number  eight:  Beglonlug  at  a  stake  by  the  fence 
on  the  public  cross  road,  the  comer  of  Mr.  Jauncey's  lartd;  thence  •  •  • 
to  the  public  road;  thence  north  fifty-ttiree  degrees  thirty  minutes  west, 
along  the  public  road  five  chains  and  fifty  links  to  the  place  of  beginning, 
containing  eleven  acres  and  eleven  perches." 

Deed  from  Anne  Apthorpe  to  Pblllp  Brasher  and  Sllvanns  Miller  of  March 
18,  1806:  "An  that  certain  lot,"  etc.,  "beginning  at  a  comer  formed  by  Mr. 
Jannoey's  fence  and  the  cross. road  leading  to  Harlem  [thence  south;  thence 
east];  thence  north,  forty-four  degrees  east,  seventeen  chains,  thirty  links, 
to  a  mark  on  the  fence  and  a  sapling  by  the  public  road;  thence  along  the 
road.  North  fifty-three  degrees  thhty  minutes  West  five  chains  fifty  links, 
to  the  place  of  banning;  containing  twelve  acres,  one  rood,  and  eighteen 
perches." 

Deed  to  Charlotte  Vandenheuvel,  of  November  30,  1802:  "All  that  certain 
Lot  of  Land  situate  at  Bloomlngdale,  In  the  seventh  ward  of  the  city  and 
county  of  New  York  .dlatingnlsbed  by  Lot  Number  six  Beginning  at  a  Stake 
by  the  fence  on  the  Cross  road,  leading  to  Haarlem  fifty  links,  from  the 
South  Eastern  Corner  of  the  fence,  thence  running  North  forty-five  Degrees 
East,  parallel  to  the  boundary  fence,  ten  CSialns  sixty  five  Links,  to  Lot 
Number  five,  thence  along  the  Southern  boundary  of  Lot  Number  five. 
North,  fifty-three  Degrees,  fifty  minutes  West,  fourteen  Ohalna  ten  Links, 
to  the  Eastern  boundary  of  Lot  Number  four.  Thence  by  Lot  number  four. 
South,  forty-three  Degrees  West  ten  Chains  sixty  Links,  to  the  Public 
Road;  then  South  fifty  three  Degrees,  thirty  minutes  East  along  the  road 
thirteen  Chains  Eighty  Links  to  the  place  of  beginning,  containing  fourteen 
Acres,  three  Boods,  ten  Perches." 

Release  by  heirs  of  Charlotte  Vandenheuvel  to  Maria  E.  Hamilton,  of  May 
20,  1835.  following  an  allotment  by  commissioners  In  partition:  "Beginning 
at  a  point  at  the  North  Westerly  comer  of  the  eighth  avenue  and  a  lane 
or  road  leading  from  the  Bloomlngdale  road  to  the  Harlem  Commons  and 
which  lane  or  road  forms  the  southerly  boundary  line  of  the  tract  of  land 
in  question  in  this  cause,  thence  mnning  northwardly  along  the  said  eighth 
avenue  alx  hundred  and  sixty  one  feet  and  eight  Inches  to  the  south-west- 
mrdly  coram  of  said  arenue  and  an  Intended  street  laid  out  on  the  map 
of  tlie  commissioners  of  streets  and  avenues  as  ninety^Ixtb  street,  thence 
westwaxdly  along  the  lontherly  aide  of  said  Intended  ninety-aixtli  street, 
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four  hundred  and  eleven  feet,  tbence  southwardly  and  parallel  to  the  said 
eighth  avenue,  six  hundred  and  forty  four  feet  and  eight  inches,  to  a  point 
on  the  aforesaid  lane  or  road  distant  four  hundred  and  eleven  feet  and 
three  Inches,  westwardlj  from  the  place  of  beginning,  and  thence  east- 
wardly  along  said  lane  or  road  four  hundred  and  eleven  feet  and  three  Inches 
to  the  place,  of  beginning." 

The  claimant  defendants*  claim  on  the  trial  was,  first,  that  neither  the 
deeds  nor  the  releases  conveyed  the  roadbed  of  the  laue;  and,  secondly, 
that  Hugh  Williamson  took  title  as  trustee  for  the  heirs  of  Apthorpe.  On 
a  trial  of  this  latter  question  before  a  Jury,  the  Jury  found  that  William- 
son did  not  act  as  agent  or  trustee,  and  did  not  take  and  hold  the  title 
In  his  name  for  the  benefit  of  the  heirs  of  Charles  Ward  Aptborpe,  and, 
further,  that  after  he  became  the  grantee  he  did  not  dispose  of  the  propertj 
at  their  request  or  for  their  use  and  benefit  ^e  claimant  defendants  made 
a  motion  for  a  new  trial  before  Mr.  Justice  O'Gonnan  of  these  issues  found 
by  Jury,  which  motion  was  denied.  The  defendants  also  contended  that 
the  action  for  partition  was  Improper,  and  should  have  been  an  action  to 
determine  adverse  claims. 

Edward  Mitchell,  for  plaintiflF. 

William  Mitchell  (Henry  F.  Miller,  of  counsel),  for  defendant  Eliza- 
beth M.  Van  Winkle. 
James  A.  Deering,  for  other  defendants. 

O'GORMAN,  J.  Hugh  Williamson's  title  to  all  the  premises  in 
question  is  not  disputed,  and  there  is  no  reason  to  doubt  that  his 
title  was  absolute  and  unqualified.  No  conveyance  from  him  to  the 
Apthorpe's  heirs  has  been  proved,  and  the  contention  that  such  a 
conveyance  must  be  presumed  cannot  prevail.  The  deeds  in  which 
the  Apthorpe  heirs  joined  were  intended  only  as  confirmatory  deeds 
80  as  to  operate  by  way  of  estoppel  against  claims  that  might  there- 
after be  made  by  them  or  their  descendants.  If,  therefore,  the  deeds 
in  question  were  held  to  exclude  the  center  of  Apthorpe's  lane,  it 
would  follow  that  the  title  to  the  roadbed  is  still  in  Hugh  Williamson 
or  his  heirs,  and  not  in  the  claimant  defendants.  I  am  of  the  opinion, 
however,  tliat  the  conveyances  carried  the  grant  in  each  instance  to 
the  center  of  the  road.  The  presumption  is  that  a  conveyance  of  land 
bounded  by  an  existing  street  or  road  carries  the  fee  to  the  center, 
and  in  case  of  ambiguity  the  construction  most  favorable  to  the  gran- 
tee must  be  adopted.  Matter  of  Ladue,  ii8  N.  Y.  213,  23  N.  E. 
465.  Nothing  short  of  express  words  explicitly  excluding  the  high- 
way can  have  the  efTect  of  limiting  the  grant  to  the  margin.  Am.  & 
Eng.  Encv.  Law  (2d  Ed.)  809;  Matter  of  Mayor,  20  App.  Div.  404, 
46  N.  Y.  Supp.  832,  affirmed  155  N.  Y.  638,  49  N.  E.  1100;  Potter 
V.  Boyce,  73  App.  Div.  383,  77  N.  Y.  Supp.  24,  The  lots  in  question 
were  sold  by  reference  to  a  map,  and  the  recital  in  the  confirma- 
tory deeds  of  a  purpose  to  dispose  of  the  entire  estate  clearly  estab- 
lishes that  the  conveyances  extended  to  the  center  line  of  the  abutting 
lane.  Bissell  v.  N.  Y.  C.  R.  R.  Co.,  23  N.  Y.  61.  In  none  of  the  de- 
scriptions is  reference  made  to  the  side  of  the  road.  The  words,  "be- 
ginning at  a  stake  by  the  fence  on  the  cross  road,"  considered  with 
the  remainder  of  the  description,  do  not  necessarily  indicate  an  inten- 
tion to  confine  the  grant  to  the  side  of  the  roadway.  I  find  nothing 
in  the  deeds  in  question  sufficient  to  overcome  the  presumption  against 
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the  grantor's  intending  to  reserve  the  title  to  the  soil  of  the  high- 
way, and  I  conclude  that  the  defendants,  other  than  the  defendant  Van 
Winkle,  have  no  interest  in  or  title  to  any  part  of  the  premises  in 
question.  Let  a  judgment  be  entered  accordingly.  The  motion  to 
set  aside  the  findings  of  the  jury  and  for  a  new  trial  is  denied,  with 
costs. 

Judgment  accordingly. 


(89  Misc.  Rep.  634.) 

CARPENTER  T.  MBRGERT. 

(Supreme  Court,  Special  TertOt  Kings  Connty.  January.  1003.) 

1,  Pleadino— AziavEtt— DKinALs. 

Under  Code  dr.  Proe.  |  600,  providing  that  an  answor  sball  coulit, 
first,  of  a  general  or  special  denial;  second,  of  a  statemait  of  new  mat- 
ter constltutlDg  a  defense;  and  section  007,  requiring  defenses  of  new 
matter  to  be  separately  stated— denials  most  be  stated  b^ore  and  apart 
from  afflrmatlTe  allegations  of  an  answer. 

Action  by  William  Carpenter  against  Mary  £.  Mergert.  Motion 
to  require  defendant  to  amend  her  answer  by  separating  the  denials 
from  the  affirmative  allegations  therein. 

Arthur  H.  Yetman,  for  plaintiff. 
Sixt  Karl  Kapff,  for  defendant. 

GAYNOR,  J.  In  order  to  separate  the  denials  from  other  mat- 
ter it  is  necessary  to  determine  what  a  denial  is.  I  had  supposed 
that  to  be  a  plain  matter  about  which  there  could  be  no  difference  of 
opinion  now,  any  more  than  there  has  ever  been  from  the  beginning. 
But  in  the  recent  case  of  Soper  v.  St.  Regis  Paper  Co.,  76  App.  Div. 
409,  78  N.  Y.  Supp.  782,  the  opinion  contains  the  following : 

"Tlie  rale  is  well  settled  that  a  material  fact  alleged  Is  not  controverted 
or  put  In  Issue  by  a  statement  Inconsistent  with  the  facts,  or  from  which  a 
denial  may  be  implied  or  inferred.  Rodgers  v.  Clement,  162  N.  T.  428,  [S6 
N.  B.  901,  76  Am.  St  Rep.  342).  Smith  T.  Coe,  170  N.  Y.  167,  [63  N.  E.  67]. 
Tbe  only  exception  to  this  rule,  if  It  may  be  properly  called  an  exception, 
is  where  the  spedflc  facts  stated  In  a  pleading  are  snch  as  to  necessarily 
controvert  the  allegations  of  the  adverse  party.  For  Instance,  if  a  complaint 
should  allege  that  a  certain  sum  of  money  was  due  from  the  defendant,  and 
the  defendant,  in  answering,  should  allege  that  the  amount  had  been  paid, 
this,  though  not  In  common  acceptation  of  the  word  a  denial,  would.  In 
law.  be  a  denial;  It  would  raise  an  lasae,  and  this  Is  what  the  law  em- 
templates  In  pleadings." 

Heretofore  the  defence  of  payment  has  never  been  thought  of  as 
a  denial  of  the  allegations  of  the  complaint.  If  a  complaint  be  for 
goods  sold  and  delivered,  or  on  a  promissory  note,  or  the  like,  and 
the  answer  is  a  plea  of  payment,  the  allegations  of  the  complaint  are 
not  put  in  issue  at  all.  The  defence  of  payment  is  not  a  denial  of 
them.  On  the  contrary,  it  is  a  "confession"  of  the  truth  of  the  com- 
plaint, but  an  "avoidance"  thereof  by  a  plea  of  payment  as  a  defence. 
Instead  of  such  a  defence  being  a  denial  of  the  complaint,  and  putting 
it  in  issue,  the  plaintiff  has  nothing  to  prove,  and  the  affirmative  is 
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with  the  defendant  at  the  opening  of  the  trial.  This  is  so  common 
in  the  experience  of  trial  judges  and  trial  lawyers  that  it  does  not 
need  to  be  more  than  mentioned. 

The  motion  is  also  embarrassed  by  a  statement  in  the  opinion 
in  Hopkins  v.  Meyer,  76  App.  Div.  p.  367,  78  N.  Y.  Supp.  461.  Speak- 
ing of  where  denials  should  be  in  answers — ^whether  in  a  separate 
place,  or  mixed  up  with  affirmative  matter  pleaded  as  a  defence — the 
learned  judge  says : 

"It  is  nowhere  provided  where  such  denials  shall  be  made,  whether 
in  separate  paragraphs  or  in  connection  with  other  matters." 

It  cannot  be  overlooked  or  disregarded,  however,  it  seems  to  me, 
that  section  500  of  the  Code  of  Civil  Procedure  provides  by  specific 
enumeration  that  an  answer  shall  consist,  first,  of  "a  general  or 
specific  denial  of  each  material  allegation  of  the  complaint  con- 
troverted by  the  defendant,"  and,  second,  of  "a  statement  of  any 
new  matter  constituting  a  defence  or  counterclaim" ;  matter  in  "de- 
fence" being  of  course  matter  which  cannot  be  proved  under  a 
denial — matter  which,  taking  all  of  the  allegations  of  the  complaint 
to  be  true,  is  nevertheless  a  "defence"  to  the  action. 

In  addition  to  this  precise  separation  of  denials  from  affirmative 
matter,  section  507  requires  that  defences  of  new  matter  be  "separate- 
ly stated."  Certainly  this  does  not  permit  denials  to  be  mixed  up 
in  the  matter  stated  as  a  defence. 

An  answer  can  properly  consist  only  (i)  of  a  denial  or  denials  of 
the  .allegations  of  the  complaint  (which  is  the  way  to  raise  an  issue 
on  the  complaint),  and  (2)  of  any  new  matter  constituting  a  "defence" ; 
and  these  two  parts  of  the  answer  have  to  be  separated,  and  separately 
stated.  And,  as  is  just  as  well  known,  an  allegation  of  the  com- 
plaint is  not  denied  by  affirmative  allegations  in  the  answer  which 
arc  inconsistent  with  it.  Such  affirmative  allegations  cannot  be  taken 
in  lieu  of  denials.  The  court  was  not  called  upon  to  decide,  and  did 
not  decide,  the  contrary  of  these  propositions  in  the  two  cases  from 
the  (n>inions  of  which  I  have  quoted.  It  does  not  seem,  therefore, 
that  X  should  feel  bound  by  the  expressions  of  opinion  of  the  learned 
judge  who  wrote  therein. 

I  must  therefore  hold  that  the  formal  denials  in  this  answer  must 
be  stated  separate  and  apart  from  any  and  all  affirmative  allegations ; 
and  that  the  affirmative  allegations  be  next  separately  stated ;  to  the 
end  that  if  the  denials  be  in  form  frivolous,  a  motion  for  judgment 
thereon  may  be  made,  or  that  if  the  affirmative  allegations  be  im- 
material or  irrelevant,  a  motion  may  be  made  to  strike  them  out, 
or  that  if  they  be  insufficient  as  a  defence,  they  may  be  demuired  to, 
as  the  plaintiff  may  be  advised. 

The  motion  is  granted,  with  $10  costs. 
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(80  Misc.  Rep.  m.) 

NINTH  MAT.  BANK  OF  CIT7  OF  NEW  TORK  T.  MOSES  et  al. 

(Snpreme  Court,  Spedsl  Twm,  N«w  Yortc  County.  JanQary,  1903.) 

1.  Creditors'  Bill— Banrrdptct  of  Debtor — Pbioritiba. 

A  judgment  creditor  sued  to  set  aside  transfen  by  the  Judgment 
debtor  firm,  and  conveyances  of  the  firm  property,  and  served  tbe  Bum- 
mons  on  a  partner  more  than  tour  months  before  a  petition  In  bank- 
ruptcy was  filed  by  the  firm.  Held,  that  he  acquired  an  exclusive  lien 
on  all  the  ctaoses  In  action  and  equitable  assets  of  the  firm,  as  against 
the  trustee  In  bankruptcy  of  the  firm. 

Action  by  the  Ninth  National  Bank  of  the  City  of  New  York  against 
Morris  Moses  and  others.  Motion  by  Benjamin  Barker,  Jr.,  trustee 
in  bankruptcy  of  Lesser  Bros.,  to  be  substituted  as  plaintiff.  Denied. 

Johnson  &  Hess  (Otto  T.  Hess,  of  counsel),  for  petitioner. 
Rollins  &  Rollins  (Nelson  S.  Spencer,  of  cotmsel),  for  plaintiff. 

GILDERSLEEVE,  J.  This  is  a  motion  on  behalf  of  a  trustee  in 
bankruptcy  to  have  himself  substituted  as  plaintiff  in  this  action,  which 
is  a  judgment  creditor's  action  to  set  aside  certain  transfers,  con- 
fessions of  judgment,  executions  thereon,  and  conveyances  of  real 
estate,  made  by  the  Lesser  Bros.,  the  judgment  debtors,  on  October  2, 
1896.  The  facts  appear  to  be  substantially  as  follows,  viz. :  On  Oc- 
tober 2,  1896,  the  defendants  Tobias  Lesser,  Israel  Lesser,  and  Simon 
lesser,  then  doing  business  as  copartners  under  the  name  of  Lesser 
Bros.,  confessed  a  number  of  judgments,  upon  which  executions  were 
issued,  made  a  number  of  assignments  of  book  accounts,  and  of  the 
money  due  or  to  become  due  to  lesser  Bros,  thereon,  and  executed 
and  delivered  deeds  of  certain  pieces  of  real  property.  Thereafter,  and 
on  the  same  day,  Tobias  Lesser  and  Israel  Lesser  brought  an  action 
against  Simon  Lesser  for  a  receivership  of  the  copartnership  property 
of  Lesser  Bros.,  which  action  was  not  defended;  and  on  November  13, 
1896,  judgment  was  entered  in  favor  of  the  plaintiffs  in  said  action,  and 
the  defendants  Moses  and  Franklin  were  appointed  and  qualified  as 
permanent  receivers.  On  May  12,  1899,  the  Lesser  Bros.  Bled  a  pe- 
tition in  bankruptcy,  and  were  duly  adjudged  bankrupts;  and  on 
June  7,  1S99,  the  petitioner  herein,  Mr.  Benjamin  Barker,  Jr.,  was 
duly  appointed  trustee  of  said  bankrupts.  He  duly  qualified  as  such 
trustee,  and  entered  upon  the  discharge  of  his  duties,  ft  appears  that 
by  these  judgments,  assignments,  transfers,  conveyances,  and  the  re- 
ceivership aforesaid,  Lesser  Bros,  disposed  of  the  greater  part  of  their 
property,  and  the  debts  of  the  bankrupts  amount  to  about  $230,000 
over  and  above  their  assets.  On  February  23,  1900,  the  said  trustee 
brought  an  action  to  set  aside  the  said  judgments,  assignments,  trans- 
fers, conveyances,  and  receivership ;  and  on  March  27,  1902,  an  inter- 
locutory judgment  was  entered  in  favor  of  the  trustee  for  the  relief 
demanded,  except  as  to  a  small  proportion  of  such  judgments,  trans- 
fers, and  conveyances.  By  said  interlocutory  judgment  a  referee  was 
appointed  to  take  and  state  the  accounts  of  the  several  transferees  and 

-  t     See  Bankruptcy,  voL  6,  Cent  Dig.  |  288; 
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of  the  receivers.  This  proceeding  is  still  pending  before  said  referee, 
and  the  various  transferees  set  up,  as  an  objection  to  the  entry  of  final 
judgment  in  said  action,  the  fact  that  certain  other  ju^ment  creditors' 
actions,  including  the  case  at  bar,  are  pending,  and  that  by  reason 
thereof  the  said  transferees  cannot  pay  over  the  moneys  and  properties 
so  transferred  to  them  by  Lesser  Bros,  as  aforesaid  to  the  trustee,  for 
the  reason  that  said  judgment  creditors,  including  the  plaintiff  in  the 
case  at  bar,  claim  a  lien  on  the  assets  in  question  by  virtue  of  the  com- 
mencement of  their  said  actions. 

A  sharp  dispute  is  raised  as  to  whether  or  not  the  case  at  bar  was 
commenced  within  four  months  previous  to  the  filing  of  the  petitioa 
in  bankruptcy.  The  plaintiff  claims  it  was  not,  while  the  trustee  main- 
tains that  it  was.  The  petition  was  filed,  as  we  have  seen,  on  May  12, 
1899;  and  plaintiff  claims  that  this  action  was  commenced  by  the 
service  of  the  summons  00  Simon  Lesser  on  May  27,  1898,  nearly  a 
year  previous  to  the  filing  of  said  petition.  Subsequent  to  April  i, 
1899,  the  other  defendants  have  either  been  served  with  process,  or 
have  voluntarily  appeared  in  the  action.  The  cause  of  the  delay  in 
further  proceeding  with  the  action  after  the  service  of  process  on 
Simon  Lesser  was  the  desire  of  the  plaintiff  to  await  the  result  of  an- 
other action  involving  the  issues  raised  in  the  case  at  bar.  In  the  cases 
of  Roberts  v.  A.  &  W.  S.  R.  R.  Co.,  2$  Barb.  662,  and  Lynch  v.  John- 
son, 48  N.  Y.  33,  it  was  held  that,  as  soon  as  a  judgment  creditor's 
suit  is  commenced,  the  plaintiff  in  that  suit  obtains  a  lien  on  all  the 
choses  in  action  and  equitable  assets  of  the  judgment  debtor,  and  that 
all  the  title  the  judgment  debtor  has,  or  can  assign  to  another,  is 
subject  to  that  lien. 

In  the  case  of  First  Natl.  Bank  v.  Shuler,  153  N.  Y.  171,  47  N.  E. 
264,  60  Am.  St.  Rep.  601,  Chief  Judge  Andrews  used  the  following 
language,  viz.: 

*Ttie  rule  la  weU  settled  In  this  state  that  the  plaintiff  in  a  creditor's 
action  acquires,  by  the  commencement  of  the  suit,  a  lien  upon  the  choses 
In  action  and  equitable  assets  of  the  debtor,  which  entitles  him,  In  the 
Bnccessfol  event  of  the  action,  to  priority  of  payment  thereout  In  preference 
to  other  creditors,  trrei^ectlTe  of  the  priori^  of  tlie  xeapectlTe  JudgmtiAta." 

Section  67f  of  the  bankruptcy  act  [U.  S.  Comp.  St.  1901,  p.  3450] 

provides  that ; 

"All  levies,  Judgments,  attachments,  or  other  liens,  obtained,  through  legal 
proceedings  against  a  person  who  Is  Insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  falm,  ahall 
be  deemed  null  and  void  In  case  he  la  adjudged  a  bankrupt,  and  the  prop- 
erty affected  the  levy,  judgment,  attachment,  ox  other  lien  ahall  be 
deemed  wholly  discharged  and  released  from  the  same,  and  shall  pass  to 
the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  tlie  court  shall, 
on  due  notice,  order  that  the  right  under  such  levy,  Judgment,  attachment, 
or  other  Hen  shall  be  preserved  for  the  benefit  of  the  estate;  and  thereopon 
the  same  may  pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit 
of  the  estate  as  aforesaid.  And  the  court  may  order  such  conveyance  as 
shall  be  necessary  to  carry  the  purposes  of  this  aectlon  into  effect.** 

Section  67b  of  the  same  act  provides  that: 

"Whenever  a  creditor  ie  prevented  from  enforcing  his  rights  as  against 
a  lien  created,  or  attempted  to  be  created,  by  bla  debtor,  who  afterwards 
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becomes  a  bankrupt,  the  trostee  of  the  estate  of  such  banknipt  shall  be 
8ubrogate<l  to  and  may  enforce  such  rights  of  sncb  creditor  for  the  beocflt 
of  the  estate." 

In  the  case  of  Patten  v.  Carley,  69  App.  Div.  425,  74  N.  Y.  Supp. 
994,  Mr.  Justice  Barllett  uses  the  following  langxiage,  viz.: 

"If  [the  creditor's  lien  Is]  acquired  more  than  four  months  before  the 
commencement  of  the  bankruptcy  proceeding,  his  lien  wonld  innre  to  his 
own  exclusive  benefit;  but.  If  acquired  at  any  time  within  the  four  months, 
It  would  be  null  and  Told,  under  subdivision  f*  of  the  section  (Bankr.  Act, 
I  6Tf),  except  as  preserved  for  the  benefit  of  the  estate  as  provided  in  that 
subdivision  and  in  subdivision  *b.* " 

In  Metcalf  v.  Barker  (pubHshed  in  the  New  York  Law  Journal  of 

Dec.  23, 1902)  23  Sup.  Ct.  67,  47  L.  Ed.  ,  the  Supreme  Court  of  the 

United  States  held  that  where  a  judgment  creditor's  action  was  com- 
menced more  than  four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  the  judgment  debtor,  who  was  subsequently  ad- 
judicated a  bankrupt,  the  lien  thus  obtained  on  the  bankrupt's  eq- 
uitable assets  is  superior  to  the  title  of  a  trustee  in  bankruptcy  there- 
to, and  the  bankruptcy  court  was  without  jurisdiction  to  enjoin  the 
judgment  creditor  from  enforcing  a  judgment  obtained  in  his  equity 
action. 

From  the  foregoing  authorities,  it  is  evident  that  the  question  to 
be  here  determined  is  whether  or  not  the  case  at  bar  was  com- 
menced more  than  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy.  The  Code,  in  section  416,  provides  that  "a  civil  action 
is  commenced  by  the  service  of  a  summons."  In  the  case  at  bar, 
as  we  have  seen,  the  summons  was  served  on  May  27,  18^,  on  Simon 
Lesser,  one  of  the  judgment  debtors.  We  have  also  seen  that  the 
judgment  debtors  were  copartners  in  business,  and  the  property 
sought  to  be  recovered  is  conceded  to  be  wholly  copartnership  prop- 
erty. In  a  judgment  creditor's  action,  the  judgment  debtor  may  be 
said  to  be  the  principal  party  defendant.  I  am  of  the  opinion  that 
the  service  of  the  summons  on  Simon  Lesser,  under  the  circumstan- 
ces of  this  case,  was  a  commencement  of  the  action.  It  therefore  fol- 
lows that  the  Hen  of  the  plaintiff,  as  a  judgment  creditor,  on  the  eq- 
uitable assets  of  the  judgment  debtors,  the  bankrupts  aforesaid,  is 
superior  to  the  title  thereto  of  the  trustee  in  bankruptcy.  Metcalf 
V.  Barker,  supra. 

The  plaintiff's  counsel  raises  an  additional  point  by  claiming  that, 
even  if  the  suit  had  been  commenced  within  the  four  months,  the 
trustee  would  not  be  vested  with  the  lien,  or  entitled  to  enforce  it  in 
this  action.  It  is  not  necessary,  however,  to  enter  into  a  discussion 
of  that  branch  of  the  case,  in  view  of  the  conclusion  already  reached, 
as  above  indicated.   Tlie  motion  is  denied,  without  costs. 

Motion  denied,  without  costs. 
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(Supreme  Coort,  Special  Term,  Kew  York  Coanty.  January,  1903.) 

1.  Ejbctubnt— CoHPLAnTT— Dbuurrer. 

Where  plaintiff  In  ejectment  setn  out  In  his  complaint  In  detail  the 
facts  OD  which  his  title  rests,  the  defendant  may  demur,  the  subse- 
quent allegation  of  ownenhlp  being  merely  an  unwarranted  conclusion 
of  law. 

i.  HuKiciPAL  CoapOirATioiTB— New  Youk  Cokbolidation  Act. 

The  consolidation  act  (Laws  1882,  c.  410)  was  a  compilation  of  exist- 
ing acts  relating  to  the  of  New  York,  and  did  not  arrest  proceed- 
ings then  pending  under  such  former  laws  to  sell  property  in  the  city 
of  New  York  for  nonpayment  of  taxes  nor  take  from  the  comptroll» 
of  the  city  power  to  proceed  with  such  sale. 

8.  Tax  Sale — Notice — Pdbi.tcatiok. 

Where  a  sale  for  taxes  In  New  York  was  first  advertised  on  March 
B,  1883.  and  was  made  on  May  8,  1888,  It  was  Invalid,  where  notice  of 
the  advertisement  of  the  sale  was  not  published,  as  required  by  Laws 
1882,  c.  410,  9  06,  in  the  City  Becord,  or  In  a  specially  authorized  news- 
paper, or  in  the  official  Journal  established  by  Laws  1S71,  c.  574,  f  1. 

Action  in  ejectment  by  Ambrose  K.  Ely  against  Anastasio  C  M. 
Azoy  and  others.    Demurrer  to  complaint.  Sixstained. 

Smith  &  Simpson,  for  plaintiff. 

Zabriskie,  Burrill  &  Murray,  for  defendants. 

SCOTT,  J.  This  is  an  action  in  ejectment,  wherein  the  plaintiff, 
claiming  under  a  tax  sale,  seeks  to  recover  possession  of  the  premises 
described  in  the  complaint.  The  plaintiff  has  elected  to  so  frame  his 
complaint  as  to  set  out  in  detail  the  facts  upon  which  his  claim  of  title 
rests.  Where  this  method  of  pleading  is  adopted  it  is  open  to  the  de- 
fendants to  test  the  claim  by  demurrer,  for,  unless  the  facts  alleged  sup- 
port the  claim,  a  subsequent  allegation  of  ownership  or  title  is  merely 
an  unwarranted  conclusion  of  law.  Masterson  v.  Townshend,  123 
N.  Y.  458,  25  N,  E.  928.  10  L.  R.  A.  816.  The  sale  under  which 
plaintiff  claims  was  for  the  unpaid  taxes  and  water  rents  of  the  years 
1877,  1878,  and  1879,  and  the  proceedings  leading  up  to  the  sale  were 
conducted  under  the  provisions  of  chapter  381,  Laws  1871.  The  sale 
itself  was  first  advertised  for  March  5,  1883,  and,  after  adjournment, 
was  held  on  May  8,  1883,  so  that  the  sale  itself  and  the  proceedings 
subsequent  thereto  took  place  after  the  passage  of  the  consolidation 
act  of  1882.  The  demurrant  raises  many  objections  to  the  sufficiency 
of  the  proceedings.  The  principal  one  is  that  the  comptroller  had 
become,  by  the  passage  of  tlie  consolidation  act,  bereft  of  power  to 
make  any  sale  at  all.  Section  3,  c.  3S1,  Laws  1871,  under  which  pro- 
ceedings lodcing  to  a  sale  were  begun,  provides  that  if,  notwithstand- 
ing the  notice  of  sale,  the  owner  or  owners  shall  neglect  or  refuse  to 
pay  the  taxes,  with  interest  and  charges,  then  it  shall  be  lawful  for 
the  clerk  of  arrears,  under  the  direction  of  the  comptroller,  to  cause 
the  lands  and  premises  to  be  sold,  and  such  sale  shall  be  made  on  the 
day  and  at  the  place  for  that  purpose  mentioned  in  the  advertised  no- 
tice ;  such  day  being  in  the  present  instance  March  5,  1883.   It  is  evi- 
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dent  that  the  clerk  of  arrears  or  the  comptroller  had  no  power  to  make 
the  sale  until  the  day  specified  in  the  notice  had  arrived,  so  that,  at 
the  date  the  consolidation  act  went  into  effect,  the  power  to  make 
a  sale  was  still  incomplete  or  inchoate.  The  consolidation  act  con- 
tained a  complete  scheme  for  the  sale  of  lands  for  unpaid  taxes  and 
water  rates  (sections  ^26-954),  and  it  is  claimed  that  it  repealed  all 
prior  enactments  providing  for  and  regulating  such  sales.  Heckmann 
V.  Rnkney,  81  N.  Y.  211 ;  Matter  of  Inst,  for  Deaf  and  Dumb,  121 
N.  Y.  234,  24  N.  E.  378.  The  consolidation  act,  however,  although  a 
new  law,  was  intended  to  be  a  compilation  and  codification  of  a  great 
number  of  acts  relating  to  the  city  of  New  York,  and  undoubtedly 
operated  to  repeal  absolutely  all  inconsistent  provisions  of  the  former 
laws,  and  all  provisions  of  former  laws  omitted  in  the  consolidated 
statute.  But  as  to  provisions  re-enacted  in  the  consolidation  act  in. 
the  same  words  which  were  used  in  the  former  act,  or  in  different  but 
equivalent  words,  the  law  must  be  regarded  as  continuous,  and  the 
new  act,  as  to  such  parts,  will  not  operate  as  a  repeal  of  the  former 
acts,  so  as  to  defeat  a  public  remedy,  or  to  put  an  end  to  proceedings 
properly  begun.  Matter  of  Prime,  136  N.  Y.  347,  32  N.  E.  1091,  18 
L.  R.  A.  713.  A  comparison  of  the  consolidation  act  with  the  earlier 
statutes  relating  to  the  sale  af  lands  for  unpaid  taxes  and  water  rates 
shows  that  the  former  statutes  were  re-enacted  practically,  if  not 
exactly,  in  the  identical  language.  The  act  did  not,  therefore,  operate 
to  arrest  the  proceedings  to  sell  the  property  in  suit,  nor  to  deprive 
the  comptroller  of  the  power  to  proceed  to  c^ry  out  the  sale. 

The  complaint  fails,  however,  in  at  least  one  particular,  to  show 
that  the  proceedings  were  regularly  conducted.  The  allegation  as 
to  the  publication  of  the  notice  of  sale  is  that  it  was  advertised  "once 
in  each  week  successively  for  three  months  in  ten  of  the  daily  news- 
papers printed  and  published  in  the  city  of  New  York."  This  com- 
plies with  the  requirements  of  section  3  of  chapter  381,  Laws  1871. 
Soon  after  the  passage  of  this  act,  however,  the  Legislature  passed 
chapter  574,  Laws  1871,  amending  the  charter  of  1870.  this  act 
there  was  established  an  official  journal  in  which  was  required  to  be 
advertised  "every  notice  of  advertisement,  corporation  or  legal,  which 
may  be  required  by  law  or  ordinance  to  be  published  in  one  or  more 
papers  in  the  city  or  county.  If  such  notice  or  advertisement  is  re- 
quired to  be  published  in  only  one  newspaper,  then  such  publication 
shall  be  in  such  paper,  but  if  such  notice  or  advertisement  is  required 
to  be  published  in  more  than  one  paper,  then  one  of  such  requisite 
papers  shall  be  tiie  paper  so  designated  in  the  official  journal."  There 
can  be  no  doubt  that  the  notice  of  a  sale  for  unpaid  taxes  fell  within 
the  description  of  notices  required  to  be  advertised  in  the  official  jour- 
nal. Unless  the  publication  was  in  fact  made  in  that  journal,  it  would' 
be  a  nullity,  and  could  furnish  no  legal  basis  for  a  sale.  The  complaint 
does  not  show  that  it  was  so  published,  and  therefore  does  not  show 
that  the  proceedings  ever  had  a  legal  inception.  Section  941  of  the 
consolidation  act  required  the  clerk  of  arrears  to  publish  an  advertise- 
ment at  least  twice  in  each  week  for  six  successive  weeks  in  one  of  the 
daily  newspapers  printed  and  published  in  the  city  that,  unless  the- 
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lands  and  tenements  sold  be  redeemed  by  a  certaiit  day,  they  will  be 
conveyed  to  the  purchaser.-  Section  66  of  the  same  act,  providing  for 
the  publication  of  the  official  journal  known  as  the  City  Record,  re- 
quires that  all  public  advertising  shall  be  done  in  that  paper,  except 
that  an  advertisement  required  by  law  may  be  published  elsewhere  if 
such  publication  is  authorized  by  the  concurrent  vote  of  the  mayor, 
corporation  counsel,  and  commissioner  of  public  works.  Under  this 
secti(»i  the  advertisement  by  the  clerk  of  arrears  should  have  been  in- 
serted either  in  the  City  Record  or  in  a  newspaper  specially  authorized. 
The  complaint  does  not  show  that  it  was  published  in  either  way.  It 
merely  alleges  that  it  was  published  in  a  daily  newspaper  printed  and 
published  m  the  city  of  New  York.  It  should  allege  either  that  it 
was  published  in  the  City  Record  or  in  a  spedally  authorized  news- 
paper. 

Other  alleged  defects  in  the  allegations  respecting  the  . proceedings 
are  insisted  upon,  which  it  is  not  necessary  to  consider  now.  Some 
of  them,  if  defects  at  all,  can  be  more  appropriately  reached  by  a  mo- 
tion for  a  bill  of  particulars  than  by  a  demurrer.  Since,  however,  the 
demurrer  must  be  sustained  for  the  reason  already  noted,  the  plaintiff 
will  be  able  by.  an  amended  complaint  to  meet,  if  the  facts  permit,  the 
other  reasonable  objections  to  his  present  pleading.  Demurrer  sus- 
tained, with  costs,  with  leave  to  plaintif!  to  amend  within  ao  days  on 
payment  of  costs. 

Demurrer  sustained,  with  costs,  with  leave  to  plaintiff  to  amend 
within  2o  days  on  payment  of  costs. 


(39  MlBC.  Rep.  672.) 
NEW  JERSEY  CONST.  C?0.  v.  FARMERS'  LOAN  ft  TRUST  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.  January,  1903.) 

L  TRnBTBB—NEOLiGBNOB— Notice  or  Foreioit  Statcteb. 

A  domestic  trust  company  was  created  a  depositary  of  the  stock  of 
four  rallroadB  about  to  be  consolidated,  and  was  charged  with  the  duty 
of  Issuing  new  stock  to  the  original  stocktaoIderB.  Held  not  chargeable 
with  knowledge  of  the  law  of  a  sister  state  providing  that  no  sale  or 
transfer  of  the  stock  of  a  railroad  corporation,  shoold  affect  the  rights 
of  attaching  credltora,  uul^  recorded  on  the  books  of  the  corporation, 
or  unless  a  new  certificate  was  Issued. 

Where  a  domestic  fmst  compnny  Is  made  -depositary  of  the  stock  of 
four  railroads  about  to  be  consolidated,  and  under  the  law  of  a  foreign 
state  a  creditor  of  a  depositor  of  stock  Is  enabled  to  attach  and  sell 
It  because  the  trust  company  has  not  had  it  transferred  to  itself,  as 
required  by  the  laws  of  such  foreign  state,  to  protect  It  against  attach- 
ment no  negligence  Is  Imputable  to  the  tmst  company. 

Action  by  the  New  Jersey  Construction  Company  against  the 
Farmers'  Loan  &  Trust  Company  and  others.  Motion  to  confirm 
report  of  referee  granted. 

Isaac  N.  Miller,  for  claimant. 
David  McClure,  for  defendants. 
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SCOTT,  J.  If  the  question  was  presented  as  an  original  proposi- 
tion, I  should  entertain  much  doubt  whether  the  exceptant  could 
properly  raise  the  question  of  the  alleged  negligence  of  the  defend- 
ant trust  company  in  this  proceeding.  That  question  was,  however, 
raised  by  the  exceptions  filed  to  the  trust  company's  final  report  of 
distribution^  and  the  order  of  reference  made  thereon  amounted  to 
a  recognition  by  those  assenting  to  it  (which  included  the  defendant 
trust  company)  of  the  exceptant's  right  to  raise  the  question.  That 

Suestion  1  therefore  consider  as  settled.  I  do  not  find,  however,  that 
le  defendant  trust  company  was  guilty  of  negligence.  It  is  sought 
to  be  imputed  to  them,  as  negligence,  that  they  omitted  to  have  trans- 
ferred to  themselves,  upon  the  books  of  the  New  York  &  New  Eng- 
land Railway  Company,  certain  shares  of  stock  deposited  with  them 
under  a  trust  agreement.  The  agreement  under  which  the  stock 
was  deposited  contemplated  that  the  stockholders  of  four  railroads 
should  deposit  their  stock  with  the  Farmers'  Loan  &  Trust  Company^ 
which  was  to  act  as  trustee  in  the  consolidation  of  the  {our  roads,  and 
to  issue  new  stock  to  the  holders  of  the  original  stock;  issuing  in 
the  meantime  its  own  certificates,  representing  the  stock  so  de- 
posited. Tliis  scheme  was  never  fully  carried  out,  and  the  present 
action  was  brought  for  a  determination  of  the  trust,  and  to  fix  the 
rights  of  the  parties  to  the  property  held  in  trust.  The  judgment  di- 
rected the  trust  company,  among  other  things,  to  sell  certain  of  the 
stocks,  including  235  shares  of  New  York  &  New  England  stock 
originally  belonging  to  one  Edward  Crane.  When  the  trust  company, 
pursuant' to  the  direction  of  the  judgment,  undertook  to  sell  these 
shares,  it  learned  for  the  first  time  that,  although  it  had  held  the  cer- 
tificates of  stock,  certain  creditors  of  Edward  Crane  had  attached  and 
sold  the  stock  in  Massachusetts.  This  was  done  under  a  statute  of 
the  state  of  Massachusetts  providing  that  no  sale,  assignment,  or 
transfer  of  the  stock  of  a  railroad  corporation  shall  affect  the  title 
or  rights  of  an  attaching  cr&ditor  until  it  is  recorded  on  the  books 
of  tiie  corporation,  or  a  new  certificate  is  issued  to  the  person  to 
whom  it  -has  been  transferred.  If  the  defendant  trust  company  had 
caused  Crane's  transfer  to  itself  to  be  recorded,  or  had  taken  out  new 
certificates  in  its  own  name,  Crane's  creditors  could  not  have  attached 
^Mid  sold  his  shares;  and  it  is  because  it  did  not  do  this  that  the 
trust  company  is  now  charged  with  negligence.  The  trust  agree- 
ment did  not,  in  terms,  require  the  trust  company  to  have  the  depos- 
ited stock  transferred  to  its  own  name,  and  though,  under  certain  cir- 
cumstances, the  fulfillment  of  the  trust  might  have  required  this  to 
be  done — as,  for  instance,  if  there  had  been  dividends  to  collect  or 
officers  to  elect.  It  does  not  appear  that  there  ever  were  any  divi- 
dends to  be  collected,  or  that  the  trust  company  ever  received  a  con- 
trolling amount  of  the  stock.  Under  th/&  common  law,  and  under 
the  laws  of  this  state,  it  was  quite  unnecessary  to  have  new  certificates 
issued  to  protect  the  stock  against  attachment  and  sale  by  a  creditor 
of  one  who  had  assigned  it  to  the  trust  company.  The  trust  company 
did  not,  in  fact,  know  of  the  existence  of  the  Massachusetts  statute, 
and  cannot  be  convicted  of  negligence  in  failing  to  guard  against  it, 
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unless  It  was  bound  to  know  and  take  cognizance  of  the  law  of  Massa- 
chusetts. In  the  absence  of  any  actual  knowledge  on  the  part  of 
the  trust  company  of  the  peculiar  provision  of  the  Massachusetts 
statute,  it  was  entitled  to  presume  that  the  law  of  that  state  was  the 
same  as  the  law  of  this  state — especially  as  the  contract  under  which 
the  stock  was  deposited  was  a  New  York  contract,  to  be  performed  in 
the  state  of  New  York.  The  mere  fact  that  the  railroad  company 
was  a  Massachusetts  corporation  did  not  impose  upon  the  trustee  the 
duty  of  inquiring  whether  or  not  the  Massachusetts  law  was  the  same 
as  our  own.  Leslie  v.  Baillie,  2  Younge  &  Collyer,  Ch.  91.  The 
exceptions  to  the  referee's  report  must  be  overruled,  and  the  motion 
to  set  aside  the  report  be  denied,  and  the  motion  to  confirm  the  re- 
port granted,  with  $10  costs. 
Motion  granted,  with  $10  costs. 


(8&  Misc.  Bep.  642.) 

ADLBB  et  al.  v.  KBAMER  et  ftL 
(Supreme  Oonrt,  TOal  Term,  Xew  York  County.  Jannary,  1906.) 

1.  SauKART  PRocBBDraoa— Recover V  of  Back  Pent. 

Thougb  a  warrant  In  summary  proceedings  cancels  the  lease,  ft  does 
not  estop  the  landlord  from  lioldhig  tbe  tenants  for  rent  np  to  the  time 
the  warrant  was  Issued. 

2.  Lease— BiiKACH— Liquidated  Damaoks. 

A  theater  lease  provided  for  the  payment  of  an  annual  rental  of  $22,500 
and  for  a  renewal,  and  also  for  tbe  deposit  by  a  tenant  of  $5,000,  and  tbe 
forfeiture  of  the  same  on  a  breach  by  tbe  tenant,  and  described  such  sum 
as  the  amount  agreed  upon  "as  liquidated  damages  that  the  said  party 
of  the  first  part  Is  entitled  to  have  and  receive,  without  set-off  or  counter- 
claim." that,  after  dispossessing  tbe  tenants  for  a  breach  of  tiie 
lease,  the  landlords  are  entitled  to  retain  the  deposit  as  llQuldated  dam- 
ages; 

Action  by  Sarah  Adler  and  Pauline  Edelstein  against  William  Kra* 
mer,  Jr.,  and  others.   Judgment  for  defendants. 

Joseph  J.  Harris,  for  plaintiffs. 
O'Hare  &  Dinncan,  for  defendants. 

BLANCHARD,  J.   This  action  is  brought  by  tenants,  under  a 

written  lease,  to  recover  the  sum  of  $5,000  deposited  with  the  defend- 
ants, the  landlords  of  the  demised  premises.  Th6  terms  of  the  de- 
posit, as  specified  in  the  lease,  are  as  follows : 

"It  is  further  agreed  upon  the  signing  and  delivery  of  these  presents,  the 
parties  of  the  second  part  shall  deposit  with  the  party  of  the  fii-st  part,  the 
sum  of  five  thousand  dollars  ($5,000)  the  same  to  be  received  and  held  by  the 
party  of  the  first  part  by  way  of  security  for  the  faithful  performance  of  the 
conditions  and  covenants  of  this  lease,  and  privilege  of  renewal,  on  the  part 
of  the  parties  of  the  second  part,  which  said  sum  of  Are  thousand  dollars 
($5,000)  shall  be  repaid  to  the  parties  of  the  second  part  at  the  end  of  tbe 
demised  term  thereof,  and  said  privilege  of  renewal,  provided  that  they  have 
performed  all  the  conditions  and  covenants  of  this  lease  and  that  In  the  event 
of  failure  on  the  part  of  the  parties  of  the  second  part  to  perform  any  or  all 

T 1.  See  Landlord  and  Tenant,  vol.  32,  Cent.  Dig.  % 
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Of  the  coDdltlonB  berein  contained  the  said  ram  shall  be  forfeited  to  the  party 
of  the  first  part,  as  and  tor  damages  for  snch  fallore,  said  sam  being  agreed 
npon  as  tlie  liquidated  damages  that  the  said  party  of  the  first  jMrt  Is  entitled 
to  bare  and  receire  without  set'Off  or  counterclaim." 

Upon  the  trial  the  jury  was  discharged  by  consent  of  counsel,  and 
the  plaintiffs  reduced  their  claim  to  the  sum  of  $2,500,  and  the  plain- 
tiffs' right  to  the  recovery  of  this  amount  was  submitted  to  tlie  court 
as  a  question  of  law.  The  only  evidence  offered  was  documentary, 
consisting  of  the  written  lease  between  the  parties  and  the  record 
of  the  municipal  court  in  dispossess  proceedings.  From  the  least  it 
appears  that  the  Thalia  Theater,  situated  at  Nos.  46-48  Bowery,  in 
the  city  of  Kew  York,  was  leased  by  the  defendants  to  the  plaintiffs 
for  the  term  of  one  year,  commencing  July  i,  1896,  and  ending  June 
30,  1897,  at  the  rental  of  $22,500  per  year,  payable  in  nine  equal  in- 
stalhnents,  of  $2,500  each,  on  the  22d  day  of  each  month :  the  first 
payment  to  commence  September  22,  1S96.  From  the  record  of  the 
dispossess  proceedings,  it  appears  that  the  plaintiffs  failed  to  pay 
the  installment  of  rent  of  $2,500  which  became  due  on  January  22, 
1897 ;  and  because  of  such  default  in  payment  the  proceedings  were 
instituted,  which  resulted  in  a  warrant  being  issued  on  February  23, 
1897,  awarding  the  possession  of  the  premises  to  the  landlords,  the 
defendants  in  this  action,  and  from  the  return  of  the  marshal  it  ap- 
pears that  the  said  warrant  wag  executed  on  that  day. 

The  pl^tiffs'  daim  is  founded  upon  the  following  argument :  (i) 
That  the  issuing  of  the  warrant  for  the  removal  of  the  tenant  from 
the  demised  premises  cancels  the  lease;  (2)  that  the  stipulation  in 
the  lease  as  td  the  deposit  being  liquidated  damages  does  not  neces- 
sarily^ make  it  such ;  but  (3)  that,  as  matter  of  fact,  it  was  in  the  nature 
of  a  penalty,  and  hence,  after  deducting  the  amount  due  to  the  defend- 
ants for  rent  at  the  time  of  the  issuing  of  the  warrant,  to  wit,  $2,500, 
the  balance  is  properly  recoverable  by  the  plaintiffs,  the  depositors. 
Assuming  plaintiffs'  argument  to  be  well  founded,  it  is  not  made  to 
appear  that  they  would  be  entitled  to  recover  anything  in  this  action. 
The  sura  of  $2,500,  being  the  installment  of  rent  due  January  22, 
1897,  was  admittedly  due;  and  by  the  terms  of  the  lease  the  next  in- 
stallment, due  February  22,  1897,  was  likewise  due  before  the  war- 
rant of  dispossession  was  issued,  as  this  was  only  issued  on  Feb- 
ruary 23,  1897.  The  law,  as  laid  down  in  the  case  of  Michaels  v. 
Fishel,  51  App.  Div.  274,  64  N.  Y.  Supp.  1007,  affirmed  in  169  N.  Y. 
381,  62  N.  E.  425,  is  that,  although  the  issuing  of  the  warrant  for  the 
removal  of  a  tenant  cancels  the  lease,  still  the  landlord  is  not  pre- 
cluded thereby  from  holding  the  tenant  for  rent  to  the  time  the  war- 
rant was  issued,  at  which  time  it  would  seem  that  two  installments 
of  rent,  or  $5,000,  was  due  to  defendants,  or  a  sum  equal  to  the  amount 
of  the  deposit.  Disregarding  this  fact,  however,  and  assuming,  as 
undoubtedly  is  the  law,  that  the  lease  was  canceled  when  the  warrant 
was  issued,  and  that  it  does  not  necessarily  follow  that  the  designa- 
tion of  the  deposit  as  "liquidated  damages"  in  the  lease  made  it  such, 
still  I  am  of  the  opinion  that  in  the  present  case  it  was  liquidated  dam- 
ages, and  was  not  a  penalty^  as  plaintiffs  contend.  Whether  the  de- 
80M.T.B.— 40  ' 
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posit  of  the  $5>ooo  under  the  lease  was  made  as  liquidated  damages 
or  as  a  penalty  is  the  question  to  be  determined,  and  I  can  do  no  bet- 
ter than  refer  to  the  language  of  Mr.  Justice  Hatch  in  the  case  of 
Caesar  v.  Rubinson,  71  App.  Div.  180,  182,  75  N.  Y.  Supp.  544,  346, 
where  tlie  rule  of  law  is  admirably  stated : 

"Where  the  language  la  clear  and  explicit,  providing  thnt  the  8um  reserved 
la  to  be  regarded  aa  liquidated  damages,  effect  will  be  given  to  such  language, 
unleas  the  damages  resnltlng  from  the  breach  are  definitely  ascertainable,  and 
the  sum  reserved  la  ao  great  aa  to  be  an  unconscionable  measure  for  the  dam- 
age sustained."   atlng  Curtis  T.  Van  Bergh,  161  N.  Y.  47,  55  N.  B.  898. 

Applying  this  principle  to  the  facts  of  the  case  here  on  trial,  we 
find  the  language  of  the  lease  to  be  "dear  and  explicit"  that  the  de- 
posit should  be  regarded  as  liquidated  damages.  We  find,  further, 
that  the  damages  cannot  be  definitely  ascertained,  when  we  consider 
the  character  of  the  demised  premises  and  the  term  of  the  lease,  for 
who  could  have  foretold  when  the  lease  was  entered  into  what  loss 
in  the  rental  of  the  premises  the  landlords  would  suffer  in  case  of 
default  on  the  part  of  the  tenant  before  being  able  to  secure  another 
tenant  paying  as  much  rent  as  that  provided  in  the  lease?  And  it  is 
quite  evident  that  the  amount  of  $5,000,  the  deposit  in  this  case,  is 
not  so  great  as  to  be  "unconscionable."  It  represented  only  two 
installments  of  rent  reserved  under  the  lease,  and,  as  we  have  seen, 
that  amount  of  loss  in  the  rent  had  been  suffered  at  the  time  the  plain- 
tiffs were  dispossessed.  I  conclude,  therefore,  that  the  deposit  in  this 
case  was  not  in  the  nature  of  a  penalty,  but  was  an  entirely  proper  sum 
to  be  reserved  as  liquidated  damages,  and  that  it  was  so  reserved  by 
the  parties.  Longobardi  v.  Yuliano,  33  Misc.  Rep.  47^,  474,  67  N.  Y. 
Supp.  902.  It  follows  that  judgment  should  be  for  the  defendants, 
and  is  so  rendered  under  the  stipdation. 

Judgment  for  defendants. 


<30  Miac.  Hep.  646.) 

In  re  CULUNAN,  Excise  OomT. 

(Supreme  Oourt,  Special  Tenn.  New  Tork  County.  Jannarj.  1908.) 

I.  LifinOB  Tax  Certificate— Application. 

A  statement  in  an  application  for  the  transfer  of  a  liquor  tax  certificate 
that  the  applicant  Intended  to  conduct  a  hotel,  and  tliat  tiie  building  In 
which  he  waa  to  carry  on  ancta  business  c«npUed  vrtth  tba  statutory  te- 
qulremeuts  as  to  a  bot^  la  material. 

S.  Samp.— Cakcbllation. 

Where,  on  application  to  cancel  a  liquor  tax  certlflcate  for  false  state- 
ment that  the  building  complied  with  the  statutory  provisions  as  to  a 
hotel,  the  answer  failed  to  deny  such  allegation,  the  court  will,  without 
reference,  and  on  proof  of  formal  matters,  revoke  the  certificate. 

Application  by  Patrick  W.  Cullinan,  State  Commissioner  of  Excise, 
for  an  order  revoking  a  liquor  tax  certificate  issued  to  Thomas 
£ustace,  and  transferred  to  John  Campbell.  Granted. 

H.  N.  Kellogg,  for  petitioner. 

Guggenheimer,  Untermyer  &  Marshall,  for  respondent. 
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BLANCHARD,  J.  This  is  an  application  by  the  State  Commis- 
sioner of  Excise  for  an  order  revoking  and  canceUng  a  liquor  tax 
certificate  for  false  statements  made  by  Campbell  in  liis  application 
for  a  transfer  of  a  license  to  him.  The  false  statements  claimed  by 
the  petitioner  are  in  answer  to  questions  20,  24,  and  25.  The  re- 
spondent stated  in  his  answer  to  these  questions  that  he  intended  to 
"carry  on  a  bona  fide  hotel"  on  the  premises,  and  that  such  hotel  com- 
plied with  the  requisites  provided  by  the  statute  for  hotels.  The  an- 
swer, in  effect,  denies  that  any  material  statement  was  false.  It  does 
not  contain  any  denial  of  the  fact  that  the  building  did  not  comply 
with  the  statute.  The  respondent  is  bound  by  the  statements  in  his 
application  as  to  the  nature  of  the  license  sought,  and  he  cannot  now 
claim  it  was  not  for  the  purpose  as  stated  in  the  application.  Matter 
of  Barnard,  48  App.  Div.  423,  63  N.  Y.  Supp.  255.  In  this  aspect  of 
the  case,  the  compliance  of  the  building  in  which  the  traffic  in  liquor 
was  to  be  conducted  with  the  requisites  provided  by  the  statute  was 
material,  and  the  failure  of  the  answer  to  contain  a  sufficient  denial  of 
the  alleged  false  statements  entitles  the  petitioner  to  the  relief  sought. 
Liquor  Tax  Law  (Laws  1896,  c.  112,  §  28,  as  amended  by  Laws  190X, 
c.  040,  §  5).  As  no  issue  is  presented  except  as  to  matters  of  formal 
proof,  no  reference  is  necessary.  Matter  of  Auerbach,  31  Misc.  Rep. 
44,  64  N.  Y.  Supp.  602 ;  Matter  of  Bridge,  36  App.  Div.  533,  55  N.  Y. 
Supp.  54.  The  {M-oof  on  the  formal  matters  may  be  made  to  the  court 
before  the  final  order  of  revocation  is  made.  The  application  of  the 
petitioner  should  be  granted. 

Application  granted. 


(89  Misc.  Bep.  647.) 

PEOPI^E  T.  AMBRICAN  LOAN  ft  TRUST  CO. 

(Supreme  Court;  Special  Term,  New  York  Goonty-  January.  1908.) 

1.  Insot.vbkt  CoRPORATion— Rbobivxk— SuBMrasTON  or  Claih. 

The  court  may,  at  any  time  btfore  final  dlotribntion  by  the  receiver  In 
an  Insolvent  craporatlai,  allow  the  claimant  to  come  In  and  enforce  hta 
rights. 

9.  &AHR— DiSTRronnoii  of  Fuxd. 

The  ^jKdal  Term  will  follow  the  method  fixed  by  the  Appellate  Dlvi- 
ston  for  tbe  distribution  of  tbe  funds  In  the  hands  of  a  receiver  of  an 
Inscdvent  corporation. 

8.  Saxk— Hrfereb'b  Report. 

Where  a  creditor  of  an  Insolvent  corporation  has  not  appeared  before 
a  referee  appointed  to  state  the  account  of  the  receiver,  he  la  not  entitied 
to  notice  of  tbe  filing  of  the  referee's  report 

4.  bAMFc— Stat  of  Distribotion. 

On  settlement  of  the  terms  of  the  final  distribution  of  a  fund  In  the 
hands  of  a  receiver  of  an  iDsolvent  corporation,  a  ruling  allowing  pre- 
ferred claimants  interest  from  the  receiver's  appointment  was  reversed 
by  the  Appellate  Divlalou  and  the  Court  of  Appeals.  This  part  of  the 
fnnd  was  thereaft^n"  divided  among  four  nninreterred  creditors.  ffcM,  that 
where  a  fltth  nnpreferred  creditor,  who  had  been  represented  on  an  ap- 
peal from  tbe  wder  confirming  the  report,  and  had  been  refused  by  the 

11.  See  Corpontloni,  voL  12,  Cent  Dig.  I  2281. 
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Appellate  Division  leave  to  appeal  to  tbe  Court  of  Appeals,  'was  thereby 
excluded  from  sharing  In  tbe  funds,  and  had  suffered  an  Injustice,  the 
Supreme  Ooort,  while  distributing  the  fund  In  accordance  with  the  deci- 
sion of  the  Appellate  Division,  will  grant  a  stay  on  condition  that  ae- 
enrlty  be  given  the  four  unpreferred  creditors. 

Action  by  the  people  against  the  American  Loan  &  Trust  Com- 
pany. Application  for  final  order  of  distribution  by  the  receiver  of 
funds  on  dissolution  of  defendant  cc»poration.    Order  entered. 

Edward  S.  Hatch,  for  Thomas  P.  Wickes,  receiver  of  CoflBn  & 

Stanton. 

C.  H.  &  J.  A.  Young,  for  estate  of  Darius  Seacord. 
O.  P.  Metcalf,  for  Manufacturers'  &  Traders'  Bank  of  Buffalo  and 
others. 

Clarence  E.  Thornall,  for  Edward  F.  Browning  and  others. 

Opdyke,  Willcox  &  Bristow,  for  J.  Edward  Simmons  as  receiver 
of  the  American  Loan  &  Trust  Co. 

James  Dunne  (Charles  W.  Dayton,  of  counsel),  for  Louise  B. 
O'Connor  and  others. 

Barclay  E.  V.  McCarty,  for  Euphemia  A.  Hawkes,  executrix. 

Ritch,  Woodford,  Bovee  &  Wallace,  for  Union  Dime  Savings  In- 
stitution. 

Persons,  Closson  &  Mcllvaine,  for  Thomas  G.  Ritch  and  others, 
executors,  etc.,  of  the  late  Daniel  B.  Fayerweather,  deceased. 

FITZGERALD,  J.  This  is  an  application  for  a  final  order  of  dis- 
tribution of  the  balance  remaining  in  the  hands  of  the  receiver  ap- 
pointed in  an  action  dissolving  the  defendant  corporation,  as  found 
by  the  report  of  a  referee  taking  and  stating  the  receiver's  account, 
and  which  balance,  pursuant  to  the  terms  of  an  order  of  this  court 
previously  made  herein,  confirming  the  report  of  said  referee,  is  re- 
tained by  the  said  receiver.  A  similar  application  was  made  to  this 
court  some  months  ago,  with  the  result  that  the  final  report  of  the 
referee  was  confirmed,  and  the  accounts  of  the  receiver  allowed  as 
therein  taken  and  stated,  but  the  actual  distribution  of  the  fund  with 
which  the  receiver  was  charged  by  the  said  report,  and  by  the  order 
of  this  court  made  thereon,  was  stayed  until  the  decision,  by  the 
Court  of  Appeals  of  appeals  (65  N.  E.  200)  allowed  by  the  Appellate 
Division  from  its  order  (75  1^.  Y.  Supp.  563)  modifying,  and  affirm- 
ing as  modified,  the  order  of  the  Special  Term  (73  N.  Y.  Supp.  584) 
which  had  modified,  and  confirmed  as  modified,  the  second  report  of 
the  referee  taking  and  stating  the  receiver's  account.  The  Court  of 
Appeals,  to  which  the  matter  was  presented  by  permission  of  the 
Appellate  Division,  on  certified  questions  involving  the  allowance  of 
interest  on  the  claims  of  preferred  creditors  of  the  defendant  corpora- 
tion, and  on  the  dividend  to  be  paid  a  specific  claimant  (Wickes,  as 
receiver,  etc.),  has  since  rendered  its  decision  upon  the  appeals  al- 
lowed and  heard.  The  receiver  therefore  makes  this  application  for 
the  order  of  final  distribution,  upon  what  he  states  to  be  the  record, 
consisting  of  the  order  of  the  Special  Term,  above  referred  to,  con- 
firming the  final  report  of  the  referee ;  the  opinion  and  order  of  the 
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Court  of  Appeals  upon  the  appeals  above  referred  to ;  the  Appellate 
Division's  order  making  the  order  of  the  Court  of  Appeals  the  order 
■  of  this  court ;  the  original  order  of  reference ;  the  first  report  of  the 
referee,  and  the  order  of  this  court  confirming  the  same;  the  second 
report  of  the  referee,  the  exceptions  of  various  creditors  thereto,  and 
the  order  of  this  court  in  part  confirming  and  in  part  modifying  said 
report;  the  order  of  the  Appellate  Division  modifying  in  part  and 
in  part  affirming  the  order  last  referred  to ;  the  referee's  final  report, 
and  the  notices  of  appearances  and  demand  served  by  contesting  un- 
preferred  creditors,  who,  upon  the  motion  for  final  distribution  of 
the  fund,  for  the  first  time  appeared  by  attorney.  On  the  other  hand, 
the  application  is  opposed  by  many  unpreferred  creditors,  who  object 
to  the  distribution  provided  for  in  paragraph  3  of  the  proposed  order 
accompanying  the  notice  of  motion,  and  now  submitted,  by  which 
the  sum  in  the  hands  of  the  receiver,  which  would  have  gone  to  the 
preferred  creditors  of  the  defendant  corporation  by  way  of  interest 
under  the  terms  of  the  referee's  second  report,  is  divided  propor- 
tionately among  those  four  unpreferred  creditors  who  were  ascertain- 
ed by  the  order  of  the  Appellate  Division  as  having  alone  excepted  to 
the  said  report,  and  who  desire,  for  the  reasons  set  forth  in  their 
many  opposing  affidavits,  that  the  funds  in  the  hands  of  the  receiver 
be  deposited  in  court,  or  that  the  payment  thereof  to  creditors  be 
stayed,  or  that  the  actual  distributicm  thereof  be  otherwise  postponed, 
until  the  rights  of  such  om>osing  unpreferred  creditors  may  be  fully 
■and  finally  determined.  The  direction  in  the  proposed  order,  and 
the  actual  distribution  in  accordance  therewith,  to  which  objection 
is  so  vigorously  made,  is  identical  with  that  made  by  the  Appellate 
Division  in  its  order  modifying,  and  affirming  as  modified^  the  order 
of  the  Special  Term  modifying,  and  confirming  as  modified,  the  sec- 
ond report  of  the  referee  on  the  receiver's  accounting ;  and  the  award 
by  the  appellate  court  of  the  fund  in  question  to  the  unpreferred 
creditors  who  had  filed  proper,  specific,  and  timely  exceptions  to  that 
report,  and  who  were  represented  upon  the  appeal  from  the  order 
modifying,  and,  as  modified,  confirming,  that  report,  to  the  entire 
exclusion  of  all  other  unpreferred  creditors,  was  based  upon  the  facts, 
referred  to  by  the  appellate  court  in  its  opinion,  "that  the  other  un- 
preferred creditors  have  not  pressed  their  claims,  nor  put  themselves 
in  an  attitude  to  receive  the  benefit  of  the  ruling  now  made,  or  to 
review  that  of  the  referee."  Now,  however,  that  an  actual  and  final 
distribution  is  about  to  be  made,  the  unpreferred  creditors,  to  whose 
failure  or  omissions  the  appellate  court  called  attention  in  the  lan- 
guage above  quoted,  appear  in  opposition,  contending  in  the  affida- 
vits now  presented  that,  if  they  never  excepted  to  the  findings  of 
the  referee's  second  report,  it  was  solely  because  they  had  never  re- 
ceived notice  of  the  filing  thereof,  and,  if  they  were  not  represented 
on  the  appeal  from  the  order  made  upon  the  motion  for  the  con- 
firmation of  that  report,  it  was  solely  because  they  never  were  served 
with  notice  of  such  appeal.  They  therefore  now  insist  that  theii*  time 
to  file  exceptions  to  said  report  has  never  been  limited,  because  it 
has  never  begun  to  run  by  the  service  upon  them  of  notice  of  filing. 
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and  that  the  order  made  upon  appeal  did  not  bind  them,  because 
they  had  no  notice  of,  and  were  not  parties  to,  the  proceedings  on  ap- 
peal; and  they  therefore  oppose  the  distribution  of  the  fund  until, 
by  the  filing,  hearing,  and  determination  of  their  exceptions,  they 
may  be  included  in  the  class  of  unpreferred  creditors  to  whom  the 
appellate  court  has  awarded  the  fund  in  question.  In  addition  to 
these  many  creditors,  another  (Hawkes,  as  executrix)  contends,  in 
opposing  affidavits,  that,  like  the  unpreferred  creditors  to  whom  the 
Appellate  Division  awarded  the  fund,  she  filed  proper  and  timely 
exceptions  to  the  referee's  second  report,  and  was  represented  upon 
the  appeal  from  the  order  made  upon  the  motion  for  the  confirma- 
tion of  that  report,  but  was  excluded  from  participation  in  the  said 
fund  by  the  order  of  the  Appellate  Division,  and  could  not  have 
her  rights  therein  heard  and  determined  by  the  Court  of  Appeals 
upon  the  appeal  to  that  court  above  referred  to;  and  she  asks  that 
pending  the  determination  of  an  appeal  which  she  intends  to  take 
from  the  final  order  of  distribution,  and  to  which  she  claims  to  be 
entitled  as  a  matter  of  right,  and  upon  which  a  full  and  final  adjudi- 
cation of  the  reciprocal  rights  and  liabilities  of  all  the  parties  with 
respect  to  the  fund  in  question  may  be  made,  the  actual  distribution 
be  stayed,  or,  by  the  deposit  of  the  fund  in  court  or  otherwise,  post- 
poned. In  support  of  these  contentions  she  submits  affidavits  recitinjif 
the  above  facts,  and  referring  to  and  incorporating  practically  tlw 
entire  record  of  the  proceedings  had  in  this  action. 

The  hearing  of  the  counsel  for  the  excluded  unpreferred  creditors, 
and  the  reception  and  consideration,  upon  this  application,  of  their 
opposing  affidavits  and  papers,  were  opposed  by  the  unpreferred 
creditors  to  whom  the  fund  in  question  was  awarded  upon  the  grounds 
that  the  application  is  made  exclusively  upon  the  judicial  record, 
and  that  tins  court  is  limited,  in  finally  disposing  of  the  fund,  to  the 
entry  of  an  order  in  accordance  with  the  directions  of  the  orders  of 
the  Appellate  Division  and  of  the  Court  of  Appeals.  I  am  mindful 
of  the  fact  that  these  opposing  affidavits  were  received  only  upon 
the  understanding  that,  if  they  were  to  be  considered,  the  receiver  and 
the  successful  unpreferred  creditors  should  have  an  opportunity  to 
examine  them,  and  to  reply  if  desirable.  First  deciding  the  iprelimi- 
nary  question  thus  raised,  I  think  it  proper  to  note  the  appearances 
and  arguments  of  the  counsel  fen*  the  excluded  unpreferred  cred- 
itors, and  to  receive,  consider,  and  recite  their  opposing  affidavits 
and  papers ;  and  I  do  not  think  that  any  answering  affidavits  on  the 
part  of  the  receiver  and  of  the  oUier  unpreferr^  creditors  could 
secure  a  fuller  recognition  and  enforcement  of  their  rights  ^han  I 
have  decided  to  make  upon  the  determination  of  this  motion,  for  I 
have  not  been  content  to  examine  the  meager  record  referred  to  in 
the  notice  of  motion,  but  have  scrutinized  the  entire  record  in  the 
action,  and  am  thus  acquainted  with  the  facts  to  which  answering 
affidavits  would  call  attention.  The  application  is  made  to  the  court, 
as  a  court  of  equity,  to  secure  the  final  distribution  of  a  fund  in  the 
hands  of  one  of  its  officers,  and  in  wluch  many  persons  have  an 
enforceable  interest.  Though  it  may  be  that  the  court,  in  making 
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its  order  of  distribution,  must  necessarily  follow  the  plan  determined 
by  the  appellate  courts,  yet,  when  about  to  dispose  of  that  fund  be- 
yond redemption,  it  should  not  fail  to  hear  claimants  complaining  of 
the  plan  proposed,  and  especially  when  the  regularity  of  the  pro- 
ceedings in  which  that  |ilan  was  adopted,  and  the  jurisdiction  of  the 
courts  by  which  that  distribution  was  ordered,  are,  so  far  as  con- 
cerns said  claimants,  denied  or  attacked.  In  a  proceeding  of  this 
kind,  involving  assets  of  great  value,  concerning  a  ^eat  number  of 
differently  classified  creditors,  and  requiring  frequent  judicial  proceed- 
ing, many  of  which  may  be  practically  ex  parte,  it  is  not  unlikely 
that  claimants  may  not  have  been  given  the  notice  or  received  the 
service  of  the  papers  to  which  they  are  entitled — questions  which 
could  not  ordinarily  be  raised  before  an  appellate  tribunal,  and  to 
which  such  a  court  could  not  be  expected  to  give  its  attention.  It 
has  been  invariably  held,  and  has  been  the  frequent  practice  of  this 
court,  that  in  proceedings  of  this  kind  a  claimant  may  come  in  and 
be  heard,  and  enforce  his  rights  in  the  fund,  at  any  time  before  final 
distribution,  upon  such  terms  as  the  court  deems  just.  And  it  is 
both  just  and  proper,  upon  this  application  for  a  final  order,  to  an 
appeal  from  which  the  unsuccessftd  parties  would  be  of  right  en- 
titled, to  note  the  appearances  and  record  the  opposing  papers  of  all 
contending  parties,  that  the  parties  may  have,  and  the  court  may 
give,  upon  that  appeal,  a  full,  final,  and  conclusive  determination  of 
all  the  issues  raised.  This  course  is,  so  fax  as  the  claimant  Hawkes 
is  concerned,  further  justified  by  the  statement  of  the  Court  of  Ap- 
peals, at  the  end  of  its  opinion,  that  as  it  is  unable  to  relieve  the 
said  claimant  from  the  alleged  injustice  of  being  excluded  by  the  Ap- 
pellate Division,  even  as  an  unpreferred  creditor,  because  she  did 
not  appeal,  and  because  no  question  concerning  her  rights  had  been 
certified,  she  "must  await  the  issue  of  another  remedy.  If,  pending 
resort  to  that  other  remedy,  the  receiver  moves  for  an  order  finally 
and  fully  distributing  the  funds,  beyond  redemption,  and  by  which 
the  rights  of  that  claimant  would  be  irreparably  affected,  shall  her 
opposition  not  be  heard  or  recorded?  Such  a  contention  would 
be  inconsistent  with  equitable  administration.  Now,  if,  by  entertain- 
ing her  opposition  to  this  final  motion,  she  may  pursue  the  remedy 
suggested,  and  the  court  may  make  a  final  adjudication,  from  which 
she  may  appeal  as  a  matter  of  right,  and  upon  which  appeal  her 
rights  may  be  fully  and  for  all  time  determined,  shall  she  be  refused 
hearing?  Such  a  course  might  work  irreparable  injury,  and  would 
cause  further  litigation.  This  was  evidently  the  view  taken  by  the 
Special  Term  upon  the  first  motion  for  the  confirmation  of  the  ref- 
eree's final  report,  when,  upon  motion  of  said  creditor,  it  resettled 
its  order  by  reciting  her  appearance  in  opposition,  and  the  opposing 
papers  referred  to  and  submitted  by  her,  which  comprised  all  the 
papers  incorporated  in  the  affidavit  now  submitted  by  her  counsel, 
with  the  exception  of  those  founded  upon  the  subsequent  proceed- 
ing in  the  Court  of  Appeals.  For  these  reasons,  the  appearance  in 
0{^sition  of  all  the  excluded  unpreferred  creditors  who  appeared 
upon  the  argument  should  be  noted  in  the  order,  and  their  opposing 
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papers  recited  therein — after,  however,  the  other  unpreferrcd  cred- 
itors have,  if  they  insist,  examined  the  same,  and,  if  they  deem  it 
necessary,  replied  thereto,  all  erf  which  may  be  considered  upon  the 
settlement  of  the  order. 

Upon  the  merits  of  the  application,  I  think  that,  in  finally  directing 
distribution,  this  court  can  only  adopt  the  plan  directed  by  the  Ap- 
pellate Division,  and  order  that  the  portion  of  the  balance  in  the 
hands  of  the  receiver  which  would  have  gone  to  the  preferred  cred- 
itors by  way  of  interest,  under  the  terms  of  the  referee's  second  re- 
port, should  be  paid  pro  rata  to  those  unpreferred  creditors,  only, 
whom  the  Appellate  Division  ascertained  and  named  as  having  alone 
excepted  to  the  said  report.  I  feel  compelled  to  regard  all  the  facts 
set  forth  in  the  opposing  affidavits  and  arguments  as  r^sons  rather 
for  a  delay  in  directing  distribution,  than  for  making  a  change  in  that 
already  directed  by  a  higher  court.  As  said  in  Matter  of  McBride, 
6  App.  Div.  376,  39  N.  Y.  Supp.  579: 

"It  would  be  snbTerBlve  of  the  proper  administration  of  Jnstlce  to  allow 
ao  order  which  has  once  been  affirmed  by  the  General  Term  to  be  qnertkuiea 
collaterally  at  Special  Term,  ou  the  application  for  Its  enforcement" 

It  is  contended  by  counsel  for  the  Seacord  estate,  one  of  the  ex- 
cluded claimants,  mt  the  decision  of  the  Appellate  Divisicm,  so  far 
as  it  affects  the  rights  of  the  unpreferred  creditors  who  did  not  file 
exceptions,  is  purely  dictum.  Irrespective  of  the  opinion  of  that 
court,  it  cannot,  however,  be  properly  said  that  its  explicit  order, 
adhered  to  persistently,  notwithstanding  different  motions  for  rear- 
gument  and  resettlement,  is  entitled  to  no  more  weight  than  a  mere 
dictum.  The  counsel  for  the  said  claimant  truly  says  that  the  statute 
nowhere  specifies  upon  what  parties  the  notice  of  filing  of  a  referee's 
report  shall  be  served;  that  in  such  proceedings  the  great  majority 
of  creditors  are  always  represented  by  attorneys;  and  that,  when 
they  are  not  served  with  notice  of  filing  a  report,  they  cannot  be 
expected  to  file  exceptions  within  the  tune  limited  therefor  by  tfae 
rule.  But  I  must  assume  that  in  making  the  disposition  of  the  fund 
in  question  among  those  unpreferred  creditors  who  had  filed  timely 
exceptions  to  the  report,  and  in  adhering  to  that  disposition  by  deny- 
ing subsequent  moticms  for  reargument  and  resettlement,  the  Ap- 
pellate Division,  knowing  of  the  existence  of  the  great  number  of  un- 
preferred creditors,  considered  the  question  of  the  parties  entitled 
to  notice  of  filing  the  report  of  the  referee,  and  to  an  opportunity  to 
except  thereto,  and  thus  determined  the  rights  gained  by  those  who 
filed  timely  exceptions  and  the  rights  lost  by  those  who  failed  to  file 
such  exceptions.  This  conclusion  of  the  Appellate  Division  I  only 
discuss  to  the  extent  of  stating  that  in  these  proceedings  there  is  a 
difference  between  the  rights  required  by  the  presentation  by  a  cred- 
itor of  a  verified  claim  to  a  receiver,  and  those  arising  from  the  ap- 
pearance of  that  creditor  in  person  or  by  attorney.  By  the  former, 
he  acquires  only  the  right,  in  the  absence  of  objection  to  his  claim, 
to  share  in  the  distribution  of  the  fund.  By  the  latter,  in  addition 
to  the  presentation  of  his  claim,  he  acquires,  under  the  cbftncery  prac- 
tice, which,  in  the  absence  of  express  statutory  procedure,  governs 
those  proceedings,  the  right  to  notice  of  proceedings  and  sennce  of 


Digiitzed  by 


Google 


Sup.  Ct.) 


PEOPLE  V.  AMERICAN  LOAN  A  TBUBT  OO. 


633 


papers,  including  notice  of  filing  of  the  report.  I  have  searched  the 
entire  record  in  vain  for  the  recital  of  the  appearance,  in  person  or 
by  attorney,  at  any  hearing  before  the  referee,  of  any  of  the  excluded 
unpreferred  creditors.  I  do  not  think,  therefore,  that  they  were 
entitled  to  notice  of  the  filing  of  the  report,  and  I  conclude  that  the 
Appellate  Division  so  held  when  it  made  and  adhered  to  its  deter- 
mination to  distribute  the  fund,  created  for  the  unpreferred  creditors 
by  sustaining  the  exceptions  filed  by  certain  unpreferred  creditors, 
among  those  creditors  alone  who  had  filed  such  exceptions. 

The  claimant  the  Fayerweather  estate,  upon  this  application,  in- 
sists that  it  was  satisfied  with  the  order  modifying,  and  confirming 
as  modified,  the  second  report  of  the  referee,  because,  after  sustaining 
exceptions  to  the  allowance  of  interest  upon  the  preferred  claims,  it 
stated  that,  among  the  unpreferred  creditors  entitled  to  pro  rata  divi- 
dends upon  the  respective  claims  after  payment  of  the  commissions, 
expenses,  and  the  principal  of  the  preferred  claims,  was  included  the 
said  claimant ;  and  the  contention  is  made  that,  as  no  notice  of  appeal 
from  that  order  was  ever  served  on  the  said  claimant  or  its  attorney, 
its  rights  under  that  order  could  not  be  disturbed.  The  said  claim- 
ant, by  a  motion  for  resettlement  of  the  order  of  the  Appellate  Divi- 
sion, presented  this  very  point  to  the  court,  which,  however,  was 
overruled  by  the  order  denying  that  motion,  entered  December  5, 
1902.  It  cannot,  therefore,  be  considered  here  in  opposition  to  the 
motion  for  the  distribution  of  the  fund  as  directed  by  the  Appellate 
Court. 

The  claimant  Hawkes,  as  executrix — one  of  the  unpreferred  cred- 
itors excluded  from  participation  in  the  fund  in  question — insists, 
upon  this  motion,  that,  unlike  all  of  the  other  opposing  unpreferred 
creditors,  but  like  the  unpreferred  creditors  to  whom  the  fund  was 
awarded,  she  filed  proper  and  timely  exceptions  to  the  report  of 
the  referee  allowing  interest  upon  the  preferred  claims,  and  was  rep- 
resented upon  the  appeal  frcmi  the  order  made  upon  the  motion  for 
the  confirmation  of  that  report,  and  that  therefore  she  should  have 
been  permitted  to  share  in  the  distribution  of  the  fund  transferred, 
by  sustaining  these  exceptions,  from  the  preferred  to  the  unpreferred 
creditors.  The  said  claimant,  when  she  discovered  that  the  Appel- 
late Division  had  directed  the  distribution  exclusively  among  the  four 
other  unpreferred  creditors  who  had  excepted  to  the  report,  called 
the  above  facts  to  the  attention  of  that  court,  and  moved  for  a  re- 
settlement of  its  order,  and  subsequently  for  a  reargument  of  the  ap- 
peal, or  for  leave  to  appeal  to  the  Court  of  Appeals.  Both  of  those 
motions  were  denied,  and,  as  all  the  facts  above  recited  were  presented 
and  considered  upon  those  motions,  they  should  not  now  be  heard 
to  change  the  plan  of  distribution  directed  by  the  Appellate  Court. 
It  seems  to  me  that  the  distribution  made  by  the  Appellate  Divi- 
sion between  the  claimant  Hawkes  and  the  other  unpreferred  cred- 
itors who  excepted  to  the  report  of  the  referee  was  due  to  the  differ- 
ence in  the  lang^ge  of  their  exceptions.  The  former  creditor  ex- 
cepted to  the  allowance  of  the  claims  of  preferred  creditors,  as  stated 
in  paragraph  14  of  the  report,  only  in  so  far  as  any  payments  might 
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have  prevented  payment  in  full  of  her  two  preferred  claims,  and  to 
the  allowance  of  interest  in  paragraph  21  on  the  claims  of  preferred 
creditors  only  in  so  far  as  payments  may  prevent  payment  in  fuO 
of  her  said  preferred  claims,  and  until  her  preferred  claims  were  paid, 
whereas  the  latter  creditors  excepted  to  the  allowance  of  any  interest 
on  the  preferred  claims,  excepted  to  each  and  every  part  of  paragraph 
21,  and  specifically  excepted  to  any  part  of  the  report  as  allowed  any 
interest  on  claims  of  preferred  creditors  after  the  insolvency  of  the 
defendant,  and  before  the  surplus  assets  remaining  after  the  pay- 
ment of  the  preferred  claims,  with  contractual  interest  to  the  date  ol 
the  insolvency  of  the  defendant,  have  been  applied  to  the  payment  in 
full  of  the  unpreferred  claims.  In  the  orderly  administration  of  the 
law,  under  the  authority  above  cited,  and  for  the  reasons  above  stated, 
and  disclosed  by  an  examination  of  the  record,  I  am,  so  far  as  the 
plan  of  distribution  is  concerned,  constrained  to  follow  literally,  and 
enforce,  the  order  of  the  Appellate  Division.  On  the  other  hand,  I 
am  impressed  by  the  subsequent  language  of  the  Court  of  Appeals, 
in  which  Mr.  Justice  Vann  says,  for  the  court  (172  N.  Y.  371,  381,  65 
N.  E.  200,  202),  that  so  far  as  they  can  see,  the  claimant  Hawkes 
complaint  that  injustice  was  done  her  by  the  decision  of  the  Appel- 
late Division  "in  excluding  her  even  as  an  unpreferred  creditor" 
seems  well  founded ;  and,  sitting  in  an  equitable  proceeding,  I  hesi- 
tate to  authorize  possible  irreparable  injury  by  placing  a  fund  in  the 
hands  of  an  officer  of  the  court,  beyond  the  reach  or  redemption  of 
creditors,  until  a  full  and  final  determination  is  had  by  the  highest 
court  of  the  question  whether  that  suggested  injustice  has  actually 
been  inflicted,  and,  if  so,  until  it  is  fully  overcome.  A  direction 
this  court  that  the  fund  be  deposited  would  not  suit  either  purpose. 
Its  sole  effect  would  be  to  release  the  receiver  and  his  sureties  from 
liability;  the  fund  would  be  merely  transferred  to  another  indi- 
vidual official  or  depositary  designated  by  the  court,  and  would  stiH 
have  to  be  disposed  of  by  some  one  in  accordance  with  the  final  order 
of  the  highest  court;  and  an  order  directing  that  deposit  would  in 
no  sense  be  a  final  order,  from  which  an  appeal  for  the  purpose  of 
determining  the  rights  and  liabilities  of  all  the  parties  could  be  taken 
as  a  matter  of  right.  I  think  that,  subject  to  the  exception  sug- 
gested below,  the  order  of  distribution  should  be  signed  as  presented, 
but  that  a  stay  should  be  granted  pending  appeal  upon  condition  that 
security  for  interest  and  costs  be  given  the  four  unpreferred  creditors 
now  held  to  be  entitled  to  the  fund  in  question.  If  the  computation 
is  correct,  and  the  figures  could  not  be  aflfected  by  any  possible  con- 
tingency to  the  detriment  of  the  other  parties,  the  order  might  incor- 
porate the  fair  suggestion  made  by  counsel  for  the  four  unpreferred 
creditors  that  as,  in  any  event,  $20,000  will  come  to  those  creditors, 
it  should  be  paid  at  once.  Allowances  will  be  inserted  upon  scttte- 
ment  of  order,  notice  of  which  is  directed  to  be  given  to  all  who 
appeared  on  the  argument. 
Ordered  accordingly. 
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ADAMB  T.  SLINGERLAND  6t  aL 
<8iiprem«  Conrt,  Special  Term,  New  York  County.  Tftnnary,  1908.) 

L  LlMlTATIOlW— ACmOH  AeAIKST  Stockholdbb. 

Ad  action  against  a  stockbolder  of  a  full  liability  corpocatioii,  organ- 
ized under  Laws  1892.  c.  601,  |  6,  does  not  fall  within  the  limitation  of 
two  years,  aa  preecrllwd  by  tbe  stock  corporation  law  (Laws  1892,  c 
688,  i  GS). 

&  MiMoiRDBR  or  DnniiDAim. 

Tbe  iofnder  of  an  excesalre  nmnber  of  defmdanta  to  not  a  d^enae  to 
a  cause  of  action  property  pleaded  aa  to  an  answering  detaidant 

8.  Sahb— Ubmukbbr. 

The  Joinder  of  an  excessive  number  of  defendants  Is  not  ground  tor  de* 
mnrrer  to  a  canae  of  action  properly  pleaded  aa  to  the  answering  defend- 
ant 

Action  by  Jed  £.  Adams  against  Henry  Slingerland  and  others. 
Demurrer  to  separate  defenses.  Sustained. 

Edward  S.  Clinch,  for  plaintiff. 

Z«ouis  F.  Reed,  for  defendant  Slingerland. 

BISCHOFF,  J.  The  question  presented  is  whether  an  action 
against  a  stockholder  of  a  full  liability  corporation,  created  under  sec- 
tion 6  of  the  business  corporations  law  (Laws  1892,  c.  691),  falls  with- 
in the  statutory  limitation  of  two  years,  as  prescribed  by  section  55 
of  the  stock  corporation  law  (Laws  1892,  c.  688).  By  the  force  of  sec- 
tion 33  of  the  general  corporation  law  (Laws  1892,  c.  687),  provisions 
uf  the  stock  and  business  corporations  laws  not  in  conflict,  and  which 
relate  to  the  same  matter,  may  be  read  together,  but  any  conflict  in 
the  provisions  of  the  stock  corporation  law  and  the  business  corpora- 
tions law  must  be  resolved  in  favor  of  the  controlling  effect  of  the  lat- 
ter. Therefore,  tmless  these  sections  (Stock  Corporation  Law,  §  55 ; 
Business  Corporations  Law,  §  6)  cover  the  same  subject,  and  the  two- 
years  limitation  may  be  read  in  harmony  with  the  spirit  of  section  6  of 
the  business  corporations  law,  that  limitation  cannot  apply  to  this 
action.  It  is  apparent  that  section  55  of  the  stock  corporation  law  is 
in  part,  at  least,  in  conflict  with  section  6  of  the  business  corporations 
law,  for  the  former  deals  with  a  liability  which  depends  upon  a  pre- 
liminary action  against  the  corporation,  while  in  the  latter  the  stock- 
holder is  liable  for  the  debt,  and  the  necessity  of  an  action  against  the 
corporation  relates  not  to  the  right  of  action  a^inst  the  stockholder, 
but  merely  to  the  enforcement  of  judgment  against  him  by  execution. 
The  action  against  the  corporation,  under  section  6  of  the  business 
corporations  law,  need  not  be  brought  to  judgment  before  the  stock- 
holder may  be  sued.  The  statute  merely  suspends  the  creditor's  right 
to  execution  against  the  stockholder  until  execution  has  issued  and  has 
been  returned  unsatisfied  as  against  the  corporation  (Walton  v.  Coe, 
110  N.  Y.  109,  17  N.  E.  676),  whereas,  under  section  55  of  the  stock 
corporation  law,  a  judgment  must  be  obtained  against  the  corporation 
before  any  right  of  action  accrues  against  the  stockholder.   It  is  an 
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action  against  the  corporation — an  incident  to  this  limited  liability — 
which  section  55  declares  must  be  brought  within  two  years,  and  so 
far  the  section  deals  with  a  subject  distinct  from  the. subject  treated 
of  by  section  6  of  the  business  corporations  law.  The  omission  of  the 
two-years  limitation  from  section  6  does  not  actually  result  in  a  con- 
flict between  this  section  and  section  55,  because  the  sections  do  not 
relate  to  the  same  matter,  and  there  is  no  warrant  for  applying  the 
limitation  of  section  55  to  the  different  subjects  covered  by  section  6. 
So  far  as  the  earlier  sources  of  this  provision  for  the  two-years 
limitation  are  of  importance,  it  may  be  noted  that  section  6  of  the 
business  corporations  law,  as  it  now  stands,  was  in  force  in  the  year 
1900,  and  therefore  its  effect  as  an  independent  provision,  without  re- 
sort to  the  provisions  of  the  stock  corporation  law,  is  preserved  by 
section  36  of  the  general  corporation  law.  I  conclude  that  the  limita- 
tion set  up  by  the  defense  demurred  to  is  not  applicable  to  this  action. 

Another  defense  demurred  to  proceeds  upon  the  allegation  that 
there  is  a  misjoinder  of  parties  defendant,  in  that  the  plaintiff  has 
joined  more  than  one  defendant  on  an  alleged  several  liability.  The 
joinder  of  an  excessive  number  of  defendants  is  not  a  defense  to  the 
cause  of  action  properly  pleaded  as  to  an  answering  defendant.  It 
would  not  be  a  ground  of  demurrer  (Richtmyer  v.  Richtmyer,  50  Barb. 
^5),  and  while  the  attempt  to  sue  a  number  of  parties  severally  liable, 
m  a  cause  not  falling  within  section  454  of  the  Code,  might  be  at- 
tacked by  demurrer  lor  improper  joinder  of  causes  of  action  (Code, 
§  488,  subd.  7),  the  allegations  of  this  attempted  defense  afford  no 
ground  upon  which  a  jud^ent  of  the  plaintiff  may  be  resisted. 

Demurrer  sustained,  with  costs. 


In  re  BGRIMOEOUR'8  ESTATB. 

(Supreme  Court,  App^te  Dlvlilon,  Second  Dqtartment  Hareh  9,  1903.) 

L  Sursogatb'b  Court— Void  Dbcrks  Pixino  Tramsfbr  Tax— Fowbb  to 
Vacatb. 

Under  Code  Olv.  Proc.  f  2481,  Bubd.  6,  proTldlng  that  tbe  Barn«ate 
sball  have  power  to  open,  vacate,  modify,  or  set  aside  a  decree  or  order 
of  his  court  "In  a  like  case  and  In  the  same  manoer  as  a  court  of  general 
Jurisdiction,"  and  Laws  1896,  c.  908,  8  229,  proTlding  that  "tbe  surrogate's 
court  of  every  county  of  the  state  having  jurisdiction  to  grant  letters  of 
administration  upon  the  estate  of  a  decedent  whose  property  Is  charge- 
able with  any  tax  under  this  article,  shall  have  Jurisdiction  to  hear  and 
determine  all  questions  arising  under  tbe  provisions  of  this  arttcle.  and 
to  do  any  act  in  relation  thereto  authorized  by  law  to  be  done  a  surro- 
gate in  oth«  matters  or  proceedings  coming  within  his  Jurisdiction,"  a 
surrogate  may  vacate  a  decree  of  his  court  assessing  and  fixing  a  transfw 
tax  made  pursuant  to  Laws  1809,  c.  76,  wbleb  ebaptn  has  been  dedaied 
unconstitutional,  though  the  time  to  appeal  from  such  decree  has  e^lied. 

Appeal  from  surrogate's  court,  King^  county. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  William  Scrim- 
jgeour,  deceased.  From  an  order  of  the  surrogate's  coiut  of  Kings 
county  (78  N.  Y.  Supp.  971)  vacating  a  decree  of  that  court  assess- 
ing and  fixing  a  tax  on  certain  remainder  interests  passing  by  the  will 


Digiitzed  by 


Google 


Sup.  Ct.) 


TALMAOE  V.  B1IILL8. 


637 


of  the  testator  to  his  grandchildren,  the  Comptroller  of  the  state  of 
New  York  appeals.  Aifirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER.  JJ. 

William  O.  Campbell,  for  appellant, 
WHliam  Murray,  for  respondent. 

HOOKER,  J.  The  decree  fixing  the  tax  was  made  pursuant  to 
chapter  76  of  the  Laws  of  1899,  and  that  chapter  was  declared  uncon- 
stitutional by  the  Court  of  Appeals  in  Matter  of  Pell's  Estate,  171  N. 
Y.  48,  63  N.  E.  789,  57  L.  R.  A.  540.  After  the  decision  in  Matter  of 
Pelt,  supra,  and  after  the  time- to  appeal  from  the  decree  had  expired, 
the  petitioners  in  this  proceeding  applied  for  an  order  vacating  the  tax- 
ing decree,  adjudging  the  estate  exempt  from  transfer  tax,  and  direct- 
ing the  Comptroller  to  refund  the  moneys  paid  under  the  decree.  An 
order  was  made  granting  petitioners'  prayer,  and  the  Comptroller  ap- 
peals. 

It  is  conceded  that  the  specific  act  under  which  the  tax  was  imposed 
has  been  declared  by  the  Court  of  Appeals  to  be  unconstitutional,  and 
it  must  follow  that  the  decree  of  the  surrogate's  court  assessing  and 
fixing  the  tax  was  void.  The  appellant  urges  that,  although  a  void 
order  or  judgment  of  a  court  may  be  vacated  by  that  court  without 
restricting  the  aggrieved  party  to  his  remedy  by  appeal,  still  in  this 
case  the  surrogate  is  in  fact  not  a  surrogate  at  all  when  he  is  fixing 
a  transfer  tax,  but,  rather,  a  taxing  officer,  acting  ministerially,  and 
devoid  of  power,  except  that  conferred  upon  him  by  the  tax  law,  and 
that  the  surrogate,  as  such,  has  no  power  to  vacate  a  decree  made  by . 
the  surrogate  as  taxing  officer.  Assuming  that  when  he  is  fixing  a 
tax,  and  making  the  decree  assessing  it,  he  is  not  acting  as  surrogate, 
as  tlie  appellant  contends,  yet  the  decree  upon  the  taxation  becomes  a 
decree  or  order  of  this  court,  and  we  think  that  the  language  of  the 
sixth  subdivision  of  section  2481  of  the  Code  of  Civil  Procedure,  to- 
gether with  that  of  section  229  of  the  tax  law  (Laws  1896,  c.  908)  is 
broad  enough  to  confer  upon  him  complete  jurisdiction  to  vacate  a 
void  order  of  his  court.  This  exact  question  was  the  subject  of  con- 
sideration in  Matter  of  Coogan,  27  Misc.  Rep.  563,  59  N.  Y.  Supp. 
Ill,  affirmed  162  N.  Y.  613,  57  N.  E.  1107,  and  we  believe  the  con- 
clusions reached  there  should  be  approved. 

The  order  appealed  from  should  therefore  be  affirmed,  with  $10 
costs  and  disbursements.   All  concur. 


TALMAOE  T.  MILLS. 
(Sapreme  Court,  Appellate  Division,  Second  Department   March  6,  1908.) 

1,  VicioDs  AniKALe— Chabactbr— Ehowledob  or  Owitkr— SavriomiOT  ov 

Proof. 

It  Is  snfflclent  proof  that  an  owner  knew  of  the  vicious  character  of  a 
bull  confided  by  him,  without  warning,  to  the  care  of  a  iiarty  Injured  by 
the  animal,  that  the  animal  once  attacked  the  owner,  and  he  bad  to  get 
oat  of  ttB  way. 

ir  1.  See  Animals,  vol  2.  Cent.  Dig.  {  2291 
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3.  Bamb— Master  and  SsnrAHT— Nbcbbsitt  or  Kei^attok. 

It  1>  DO  defense  to  an  action  by  one  In  possesalon  of  and  working  a 
farm  on  sliares  for  Injuries  from  a  ^itoaa  bull  confided,  wlthont  warning, 
to  his  care  by  the  owner  of  the  land,  tbat  the  relation  of  the  parties  was 
not  that  of  master  and  servant. 

Appeal  from  Special  Term,  Orange  county. 

Action  by  James  T.  Talmage  against  Irwin  B.  Mills.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.  Reversed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

Edwin  S.  Merrill,  for  appellant. 
Daniel  Finn,  for  respondent. 

HOOKER,  J.  The  plaintiff,  working  defendant's  farm  on  shares^ 
was  attacked  by  a  bull  placed  in  his  possession  bv  the  defendant  when 

the  farm  and  stock  were  turned  over  to  him.  The  accident  occurred 
four  months  after  the  plaintiff  went  into  possession  of  the  farm,  and 
it  appears  from  the  evidence  that  the  bull  had  never  during  that  time 
exhibited  any  ugly  or  vicious  traits.  This  action  was  brought  to  re- 
cover for  the  personal  injuries  sustained  by  the  plaintiff  as  a  result 
of  that  attack.  The  complaint  alleges  that  the  bull  was  a  vicious  and 
dangerous  animal,  that  the  defendant  knew,  and  plaintiff  was  ignorant, 
of  these  characteristics,  and  that  the  plaintiff  was  free  from  negligence. 
At  the  close  of  plaintiff's  case  the  defendant's  motion  for  a  nonsuit  was 
granted,  and  plaintiff  excepted  and  appealed. 

In  Keenan  v.  Gutta  Percha  Manufacturing  Company,  46  Hun,  544, 
it  was  held  that  proof  showing  that  a  slut  had  bitten  a  boy  8  or  10 
months  previous  to  the  time  of  the  attack  on  which  the  action  was 
based  was  sufficient  evidence  of  the  vicious  propensities  of  the  animal. 
Here  the  plaintiff  swore  that  after  the  injury  he  had  a  conversation 
with  the  defendant  upon  the  occasion  of  the  Sale  of  the  bull,  and  that 
then  the  defendant  told  him  that  "he  supposed  be  ought  to  have  sold 
him  bef(M'e  this,  because  it  attacked  him  one  time;  he  [the  defendant] 
had  to  get  back  out  of  his  way."  This  proof,  we  think,  meets  the  re- 
quirements of  the  rule.  One  exhibition  of  vicious  or  dangerous  char- 
acteristics will  suffice  (Keenan  v.  Gutta  Percha  Manufacturing  Com- 
pany, supra;  Loomis  v.  Terry,  17  Wend.  496,  31  Am.  Dec.  306; 
Smith  V.  Pelah,  2  Strange,  1264);  and  the  question  of  scienter  cannot 
well  be  involved  here  for  the  reason  that  the  attack  proved  was  upon 
the  defendant  himself. 

The  defendant  urges  very  strongly  that  the  relationship  between 
himself  and  the  plaintiff  is  not  that  of  master  and  servant,  and  there- 
fore he  is  not  liable.  It  cannot  be  understood  upon  what  theory  the 
defendant  believes  he  may  escape  liability  if  he  was  not  the  plaintiff's 
master.  Those  who  harbor  animals  of  vicious  dispositions  are  liable, 
when  scienter  is  shown,  to  the  whole  community,  for  attacks  by  such 
vicious  animals;  and  it  is  within  strict  reason  to  hold  that  the  rule 
should  be  applied  with  equal  effect  in  a  case  where  the  defendant, 
knowing  its  characteristics,  deliberately,  and  without  living  warning 
of  the  danger,  places  the  vicious  animal  in  the  possession  of  another, 
where  it  is  cmtemplated  that  he  will,  in  connection  with  that  pos- 
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session,  be  placed  where  he  may  be  subject  to  attack.  This  rule  was 
enunciated  in  Campbell  v.  Page,  67  Barb.  113,  where  the  court  adopt- 
ed the  language  contained  in  Story  on  Bailments :  "The  letter  of  the 
bOTse  in  such  a  case  must  inform  the  hirer  of  the  vicious  propensities 
of  the  animal ;  otherwise  he  will  be  liable  for  the  damages  which 
happen  to  the  hirer  in  consequence  of  the  vicious  propensities  in  the 
horse."  Plaintiff  alleged  and  proved  that  the  defendant,  knowing  the 
Ticiousness  of  the  bull,  neglected  to  caution  or  advise  him  in  relation 
thereto,  and  to  dismiss  his  complaint  was  error. 

The  defendant  asks  us  to  hold  that  the  plaintiff's  proof  shows  him 
to  have  been  guilty  of  negligence.  We  have  examined  the  evidence 
upon  this  question,  and  think  that  under  the  proof  it  was  for  the  jury's 
determination. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event  All  concur. 


L  Admisistratjoit— Dkbti  Dub  bt  DnniiBUTBn. 

Admlnlstraton  can  retain  from  ihares  of  dlatrflrateeB  the  amount  of 

outlawed  promlssoiy  notes  owing  tbe  Inteitate  bj  tbe  dletrlbutees  at 

the  time  of  hli  death. 
&  Samb— Gift. 

That  an  Intestate  In  his  lifetime  expressed  an  Intention  to  forgive  dis- 
trlbuteee  their  debts  does  not  constitute  a  gift,  where  he  never  surren- 
dered to  them  the  notes  representlDg  tba  debts. 

Proceedings  on  the  settlement  of  the  account  of  Frank  Timerson 
and  Genie  Timerson.  administrators  of  Charles  W.  Timerson,  de- 
ceased.  Decree  rendered. 

F.  S.  Cobum,  for  administrators. 

John  L.  Hunter,  for  Charles  A.  and  Ned  Timerson,  contestants. 
Horton  &  Brown,  for  William  H.  Timerson  and  Marian  Murphy. 

WOODIN,  S.  The  above-entitled  proceeding  was  instituted  by 
Frank  Timerson  and  Genie  Timerson  for  a  judicial  settlement  of  their 
accounts  as  administrators,  etc.,  of  Charles  W.  Timerson,  deceased. 
An  answer  containing  objections  to  the  account  was  filed  by  Charles 
A.  and  Ned  Timerson.  The  above-named  deceased  died  intestate  on 
August  7,  1901,  leaving  Genie  Timerson,  his  widow,  and  Frank  A. 
Timerson,  William  H.  Timerson,  Marian  Murphy,  Ned  Timerson, 
and  Charles  A.  Timerson,  his  children,  and  only  heirs  at  law.  Let- 
ters of  administration  were  issued  out  of  this  court  to  said  Genie  and 
Frank  A.  Timerson  on  the  15th  of  August,  1901.  The  administra- 
tors charged  themselves  in  their  account,  as  part  of  the  assets  of  the 
deceased,  with  certain  promissory  notes  in  favor  of  the  deceased, 
made  by  Charles  A.  Timerson  and  Ned  Timerson,  respectively,  more 
specifically  set  forth  as  follows:  One  note,  dated  March  22,  1889, 

'5 1.  See  Executors  and  AdmlnlBtrators,  vol  22,  Cent  Dig.  1 1173k 
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for  $145,  made  by  Ned  Timerson ;  one  note,  dated  August  I,  1895, 
for  $124,  made  by  Ned  Timerson;  one  note,  dated  April  20,  1889,  for 
$250,  made  by  C.  A.  Timerson ;  one  note,  dated  September  2,  1889, 
for  $200,  made  by  C.  A.  Timerson;  one  note,  dated  April  i,  1891, 
for  $150,  made  by  C.  A.  Timerson;  and  the  account  contains  the 
further  statement  that  these  notes  should  be  deducted  from  the  re- 
spective shares  of  said  parties  in  the  estate.  The  answer  alleges  that 
these  notes  are  not  valid  or  subsisting  claims  against  the  makers, 
and  that  they  are  not  liable  for  the  payment  of  the  same,  and  that 
all  of  said  notes  are  barred  by  the  statute  of  limitations ;  and,  further, 
that  the  deceased  did  not  intend  to  collect  or  enforce  payment  of  said 
notes,  or  any  of  them,  and  regarded  said  notes  as  having  been  paid, 
and  did  not  hold  them  in  his  possession  as  evidence  of  a  collectible 
debt  or  obligation  due  to  him.  Upon  this  issue,  as  raised,  proof  has 
been  offered  by  the  contestants  and  other  parties  to  this  proceeding. 

Taking  up  first  the  allegation  in  the  answer  that  the  notes  are 
barred  by  the  statute  of  limitations,  I  believe  the  rule  of  law  to  be 
well  settled  in  cases  of  this  kind  that  the  administrators  have  a  lien 
and  a  right  of  detention  upon  the  distributive  shares  sufHcient  to  pay 
the  indebtedness  to  the  estate,  and  it  is  the  duty  of  the  court  to  make 
a  decree  accordingly.  The  rule  is  based  upon  the  theory  that  the 
statute  of  limitations  does  not  raise  a  presumption  of  payment,  but 
.nerely  creates  a  bar  to  the  remedy  by  action.  In  tliis  proceeding 
the  administrators  are  not  seeking  to  recover  the  claims,  and,  as  no 
presumption  of  payment  arises  from  the  lapse  of  time,  they  are  as- 
sets in  the  hands  of  the  administrators,  for  which  they  must  account. 
It  is  not  a  mere  question  of  legal  offset,  but  of  equitable  lien  and  right 
of  retainer,  and  the  right  depends  upon  the  principle  that  the  dis- 
tributee is  not  entitled  to  his  distributive  share  while  he  retains  in  his 
own  hands  a  part  of  the  fund  out  of  which  that  and  other  distributive 
shares  ought  to  be  paid.  Rogers  v.  Murdock,  45  Hun,  30.  Taking 
this  view  of  the  matter,  that  leaves  to  be  decided,  as  the  sole  remain- 
ing question,  the  contestants'  allegation  that  the  decedent  did  not 
intend  to  collect  or  enforce  payment  of  said  notes,  or  any  of  them, 
and  regarded  them  as  having  been  paid,  and  did  not  hold  them  in  his 

?)ssession  as  evidence  of  a  collectible  debt  or  obligation  due  him. 
o  support  this  contention,  contestants  have  offered  proof  tending 
to  show  that  the  deceased  had  forgiven  or  condoned  the  indebtedness. 
It  appears  from  the  proof  that  the  deceased  died  with  these  notes 
in  question  in  his  possession,  and  the  administrators  found  them 
among  his  papers.  There  being  no  question  but  what  the  notes  were 
valid  in  their  inception,  in  the  absence  of  any  proof  showing  payment 
or  gift  of  the  indebtedness  the  administrators  would  be  entitled  to  the 
usual  presumption  which  the  possession  of  these  evidences  of  indebt- 
edness would  raise,  and  could  properly  ask  ior  a  decree  directing 
that  these  notes  be  deducted  from  the  distributive  shares  of  the 
makers.  The  proof  offered  by  the  contestants  consists  of  declara- 
tions made  by  the  deceased  to  certain  of  his  friends  and  neighbors, 
and  it  is  to  be  determined  whether  these  declarations  overcome  the 
legal  presumption  to  which  the  administrators  are  entitled  by  virtue 
of  their  possession  of  these  uncanceled  notes.  These  declarations 
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must  show  either  payment  or  a  gift.  Mr.  Bloomingdale,  a  neighbor 
and  friend  of  the  deceased,  testifies  that  he  had  a  talk  with  the  de- 
ceased in  the  spring  of  1901,  in  which  the  deceased  stated  "that  be 
had  settled  with  his  children,  and  that  they  were  square  now;  that 
be  was  going  to  give  that  to  them ;  that  he  was  going  to  call  square 
what  Frank,  Ned,  and  Albert  owed  him,  and  was  not  ever  going  to 
ask  them  for  it."  Mr.  Bloomingdale  states  that  the  deceased  did  not 
refer  to  any  notes,  or  give  any  figures  or  amounts.  Mr.  Herson  J. 
Lewis  testifies  to  a  conversation  with  the  deceased  in  the  spring  of 
1901,  in  which  the  deceased  stated  "that  he  did  not  expect  to  enforce 
payment  of  the  notes,  for  the  reason  that  he  could  not  collect  them." 
In  this  talk  the  deceased  said,  in  answer  to  Mr.  Lewis'  question  why 
he  did  not  deliver  up  the  notes,  that  "it  would  keep  them  better- 
natured  if  I  hold  them  awhile."  Mr.  Charles  Myers  testifies  that 
he  had  a  talk  with  the  deceased  in  April  or  May,  1901,  and  that  the 
deceased  said  "he  had  given  Ned  four  or  five  hundred  dollars,  and 
that  he  had  now  got  through,  and  what  Ned  got  thereafter  he  had 
got  to  settle  for."  Mr.  Ryder's  testimony  is  to  the  eflfect  that  the 
deceased  told  him  "he  had  alwavs  helped  his  boys,  and  that  what  he 
had  g^ven  them  was  gone;  he  ^ad  given  that  to  them;  but  that  he 
had  got  through  now."  The  deceased  made  no  reference  to  any 
particular  loan  or  obligation.  This  consists  of  all  the  evidence,  in 
substance,  bearing  upon  the  payment  or  discharge  of  these  notes. 
I  think  the  intention  of  the  deceased  not  to  prosecute  these  claims 
is  fairly  inferable  from  these  declarations,  and  I  would  be  strongly 
disposed  to  carry  out  that  intention  in  ordering  distribution,  if  pos- 
sible. There  is  no  proof  that  the  notes  in  question  have  been  paid, 
and,  of  course,  there  must  have  been  a  gift  by  the  deceased  to  the 
contestants  of  these  notes  in  order  to  sustain  their  position.  The 
courts  have  defined  what  elements  are  necessary  to  constitute  a  valid 
gift.  In  Beaver  v.  Beaver,  117  N.  Y.  428,  22  N.  E.  941,  6  L.  R.  A. 
403,  15  Am.  St.  Rep.  531,  the  court  says: 

"The  elements  necessary  to  constitute  a  ralld  gift  are  well  understood, 
and  are  not  the  subject  of  dispute.  There  must  be  on  the  part  of  the  donor 
an  intent  to  give,  and  a  dellrery  of  the  thing  given  to  or  for  the  donee,  in 
pnrsuance  of  soch  intent,  and,  on  the  part  of  the  donee,  acceptance.  The 
subject  of  the  gift  may  he  chattels,  choses  In  action,  or  any  form  of  per- 
sonal property,  and  wliat  constitutes  a  delivery  may  depend  on  the  nature 
and  situation  of  the  thing  given.  The  delivery  uiay  be  symbolical  or  actual; 
tliat  is.  by  actually  transferring  the  manual  custody  of  the  chattel  to  the 
donee  or  giving'  to  him  the  symbol  which  represents  posses-sion.  Id  the 
case  of  bonds,  notes,  or  choses  Id  action,  the  delivery  of  the  instrument 
wtilch  represeots  the  debt  Is  a  gift  of  the  debt,  If  that  Is  the  Intention;  and 
M.  also,  where  the  debt  is  that  of  the  doDee.  It  may  be  given,  as  has.t>een 
beM,  by  the  deltvery  of  a  receipt  acknowledging  payment  The  acceptance 
also  may  be  Implied  where  the  gift,  otherwise  completB.  Is  booeflcial  to 
the  donee.  But  delivery  by  the  donor,  either  actual  or  coDBtructive,  oper- 
uttng  to  devest  the  donor  of  possession  of  and  dominion  over  the  thing, 
to  a  constant  and  essential  factor  In  every  transaction  which  talces  effect 
-as  a  completed  gift.  Anything  short  of  this  strips  It  of  the  quality  of  com- 
pleteness which  distlnguisbes  an  intention  to  give,  which,  alone,  amounts 
to  nothing,  from  the  consummated  act,  which  changes  the  title.  The  in- 
tention to  ^ve  is  often  established  by  most  satisfactory  evidence,  although 
the  gift  falls.  iDBtmments  may  be  ever  so  formally  executed  by  the  donor, 
parporting  to  transfer  title  to  the  donee,  or  there  may  be  the  moat  explicit 
80  N.Y.8.— 41 
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decJarntion  of  an  lutcutioa  to  give,  or  of  an  actual  present  gift;  yet,  unless 
there  Is  delivery,  the  Intention  Is  defeated.  Several  cases  of  this  kind  have 
been  recently  considered  by  this  court  Young  t.  Toung,  80  N.  T.  438,  36 
Am.  Bep.  634,"  etc. 

In  the  case  at  bar  we  have  proof  of  the  intentions  of  the  deceased 
concerning  the  notes,  but  that  is  as  far  as  the  proof  g-oes.  There  is 
no  proof  that  the  deceased  ever  gave  or  delivered  these  notes  to  the 
makers,  or  that  he  even  told  them  that  he  had  relinquished  all  r^ht 
therein.  Declarations  tliat  he  never  intended  to  require  payment  of 
the  notes  are  not  sufficient  to  constitute  a  gift  without  the  deliver)* 
of  the  notes  to  the  makers.  To  prove  a  gift,  the  makers  are  required 
to  sliow  that  the  gift  was  complete,  with  nothing  left  undone,  with 
an  actual  delivery  and  acceptance  of  the  notes,  so  that  the  donor  parts 
with  all  right,  title,  and  interest  therein.  There  was  no  delivery  in 
this  case.  In  fact,  according  to  Mr.  Lewis'  testunony,  there  was  a 
positive  intention  not  to  surrender  up  the  notes.  No  presumption  in 
favor  of  the  contestants  arises  from  the  fact  that  the  deceased  had 
not  attempted  to  collect  these  notes  in  his  lifetime.  In  fact,  it  appears 
in  the  proof  that  he  stated  that  he  could  not  collect  them. 

Leaving  out  the  question  of  the  statute  of  limitations,  I  do  not 
think  there  is  any  doubt  but  what  the  deceased  could  have  recovered 
judgment  on  the  iiotes  if  the  sole  defense  consisted  of  declarations  of 
his  intentions  as  submitted  upon  this  hearing,  for,  he  could  have 
changed  his  mind  as  to  collecting  them  at  any  time,  and  these  declara- 
tions would  be  no  defense. 

I  cannot  see  that  the  dealings  which  the  deceased  had  with  his 
other  cliildrw,  or  compromises  made  with  them,  can  have  any  legal 
bearing  upon  this  case.  The  question  is,  did  or  did  not  the  deceased 
give  these  particular  notes  to  the  contestants  in  his  lifetime  ?  If  he 
did,  then  they  should  be  stricken  from  the  account.  If  he  did  not, 
then  they  must  be  deducted  from  the  shares  of  the  makers  in  the 
estate.  Contestants'  counsel  urges  that  the  fact  that  the  notes  were 
not  delivered  has  no  force,  for  the  reason  that  the  notes  were  out- 
lawed prior  to  the  death  of  the  deceased,  and  that  the  notes  were  no 
longer  representative  of  present  obligations  and  had  no  value,  and 
that  the  delivery  would  have  been  idle  ceremony.  I  cannot  agree 
with  this  view,  however.  The  statute  of  limitations  does  not  ex- 
tinguish the  debt,  but  merely  bars  an  action  thereon  if  it  is  pleaded. 
The  debt  remains,  and  the  statute  of  limitations  may  be  removed 
by  payment  being  made  upon  the  debt;  and  we  have  proof  in  the 
case  (offered  by  contestants)  of  $50  having  been  paid  to  the  deceased 
in  February,  1899,  by  Charles  A.  Timerson,  and  this  payment,  of 
course,  must  be  deemed  to  have  been  paid  upon  the  indebtedness  rep- 
resented by  his  notes. 

In  view  of  the  above,  I  think  that  the  contestants  have  failed  to 
prove  either  payment  or  a  gift  of  the  notes  in  question,  and  a  decree 
may  be  entered  dismissing  the  objections,  and  that  the  account  be 
allowed  as  filed.   Parties  may  move  for  further  hearing  upon  notice. 

Decreed  accordingly. 
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&am}gt.Wa  Court,  Cliaatauqna  Conntr*  JaDoaiy,  190B.) 

1.  Dbcbdbtct's  Estate— Payment  op  Claims— Power  op  Subrooatb. 

Uuder  C!ode  CHt.  Ptoc.  8  27^,  prorldiug  that  the  surrogate  mast  dis- 
miss a  petition  presented  hj  creditors  for  the  payment  of  claims,  when 
It  Is  not  proved  to  his  sfttiafaction  tliat  there  is  personal  property  of 
the  estate  applicable  to  their  payment,  and  which  may  he  so  applied 
without  injuriously  affecting  the  rights  of  others,  the  surrogate  is  not 
OQsted  of  Jurisdiction  to  decree  a  partial  payment  of  claims,  when  all 
tbe  claims  presented  puniaant  to  the  notice  to  present  cloinu  are  of 
equal  dignity,  and  tbe  time  limited  by  tbe  notice  has  expbnd,  and  none 
of  tbe  claims  are  disputed  by  the  administrators,  and  they  believe  that 
very  few  claims  have  failed  to  be  presented,  and  there  Is  a  fund  appli- 
cable to  their  payment,  notwithstanding  the  estate  Is  insolvent,  and 
there  has  been  no  judicial  settlement  of  tbe  adminiatrators'  accoonta. 

Sk  Samk — Objection  hy  t>i  kety. 

The  surety  of  the  administrators  cannot'object  to  the  payment  of  the 
claims  of  the  petitioning  creditors  on  the  groaud  that  other  creditors 
not  Joining  In  the  petition  may  contest  the  claims  of  some  of  the  peti- 
tioning creditors,  and  secnre  tli^r  disallowance  on  the  Judicial  settle- 
ment of  tbe  administrators*  accounts. 

Judicial  settlement  of  the  estate  of  Heman  D.  M.  Miner,  deceased, 
in  which  the  creditors  file  a  petition  under  Code  Civ.  Proc  §  2722^ 
for  the  payment  of  their  claims.  Decree  for  petitioners. 

G.  J.  Dikeman,  for  petitioners. 

Wm.  S.  Stearns,  for  administrators. 

Love  &  Quackenbush,  for  surety  of  administrators, 

WOODBURY,  S.  The  petitioners,  68  in  number,  creditors  of  the 
above-named  deceased,  make  this  application  for  the  payment  of  a 
pro  rata  share  of  their  respective  debts  under  the  provisions  of  sec- 
tion 2722  of  the  Code  of  Civil  Procedure.  The  facts,  so  far  as  they 
have  any  material  bearing  on  the  case,  are  not  disputed.  Letters  of 
administration  were  granted  May  7,  1902.  The  administrators  caused 
an  inventory  and  appraisal  of  the  personal  property  to  be  made,  which 
was  filed  in  the  surrogate's  office  July  11,  1902,  showing  the  value 
of  the  assets  of  the  estate  to  be  the  sum  of  $100,220.40.  The  decedent 
owned  certain  real  property  at  the  time  of  his  decease,  which  has 
since  been  sold,  pursuant  to  a  judgment  of  the  Supreme  Court,  and 
the  proceeds,  amounting  to  $11,978.20,  have  been  deposited  with  the 
treasurer  of  this  coimty,  subject  to  the  order  of  this  court,  and  the 
whole  of  such  proceeds  are  available  for  the  payment  of  decedent's 
debts.  So  far  as  appears  in  this  proceeding,  there  is  no  other  property 
belonging  to  the  estate.  Pursuant  to  an  order  of  this  court  the  ad- 
ministrators caused  to  be  published  for  six  months  a  notice  to  credit- 
ors to  present  their  claims,  as  required  by  the  statute,  the  time  of 
such  publication  expiring  December  13,  1902.  Claims  have  been 
presented  to  the  administrators  by  about  485  different  creditors, 
amounting,  without  interest,  to  $234,149.58,  and,  with  interest  adjusted 
to  December  31,  1902,  to  $239,9&9.39.  Included  in  this  amount  arc 
tbe  claims  of  the  68  petitioning  creditorfi,  whose  claims,  with  interest 
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adjusted  to  December  31,  1902,  amount  to  $51,000  in  round  numbers. 
At  the  time  of  his  death,  and  I'or  many  years  prior  thereto,  the  de- 
cedent was  engaged  in  conducting  a  private  bank  in  the  village  of 
Fredonia.  He  was  assisted  in  his  business  by  his  two  sons,  who 
are  the  administrators  of  this  estate,  and  who  are  personally  familiar 
with  his  business  affairs  in  connection  with  the  bank.  Regular  books 
of  account  were  kept,  such  as  are  usual  in  banking  institutions  of 
this  character,  showing  the  transactions  with  the  various  creditors  and 
patrons  of  the  bank.  All  the  claims  presented,  aside  from  current  ex- 
pense accounts  of  about  $150,  arose  out  of  transactions  in  connection 
with  this  banking  business.  They  represent  moneys  on  deposit  with 
the  deceased  as  a  banker.  All  these  claims,  except  the  current  ex- 
pense claims,  have  been  compared  by  the  administrators  with  the 
books,  found  to  correspond  correctly  therewith,  and  have  each  and 
all  been  admitted  and  allowed  by  them  as  just  and  proper  claims 
against  the  estate.  The  administrators  know  of  no  other  claims 
against  the  estate,  except  possibly  a  few  small  debts,  which  will  not 
aggregate  $50  in  amount.  There  are  no  claims  in  dispute,  and  no 
litigation  has  arisen  against  the  administrators.  Upon  the  claims  pre- 
sented and  allowed,  as  adjusted  by  the  addition  of  interest  to  Decem- 
ber 31,  1902,  the  administrators  have,  since  the  commencement  of 
this  proceeding,  paid  a  dividend  of  12^  per  cent. 

On  the  day  of  the  hearing  of  this  proceeding,  January  12,  1903,  the 
administrators  filed  with  this  court  an  account  of  their  proceedings 
in  the  administration  of  the  estate,  and  from  this  account,  and  the 
admissions  and  stipulations  made  by  the  administrators  upon  the 
hearing,  it  appears  that  they  have  realized  from  the  personal  property 
which  came  to  their  hands  the  sum  of  $95,205.28;  that  they  have 
paid  out  for  funeral  expenses  and  expenses  of  administration,  $1,- 
309.66,  and  in  making  the  dividend  of  I2j4  per  cent,  to  creditors, 
$32,331.95 — altogether  $33,641.61 — and  that  they  now  have  on  hand, 
in  cash,  $61,563.67,  in  addition  to  several  thousand  dollars  inventoried 
value  of  assets.  The  petitioning  creditors  ask  that  the^  be  paid 
their  proportional  part  of  this  amount  No  answer  to  this  applica- 
tion was  filed  by  the  administrators,  but  upon  the  hearing  they 
orally  raised  the  objection,  which  was  taken  in  the  minutes,  that 
judicial  settlement  should  be  had  before  this  proceeding  is  passed 
upon,  so  as  to  give  all  the  other  creditors  of  the  estate  who  are 
not  now  in  court  an  opportunity  to  come  in  and  be  heard  with 
reference  to  their  claims.  The  United  States  Fidelity  Guaranty  Com- 
pany, surety  upon  the  ofifictal  bond  of  the  administrators,  appeared 
upon  the  hearing,  and  orally  objected  to  the  proceeding  upon  the 
ground  that  the  estate  is  insolvent,  and  that,  therefore,  judicial  settle- 
ment of  the  accounts  of  the  administrators  is  a  con<Ution  precedent 
to  any  division  of  the  assets  among  the  creditors. 

It  may  be  conceded,  for  the  purpose  of  disposing  of  the  questions 
raised,  that  the  estate  is  insolvent.  With  this  concession  in  mind,  and 
eliminating  all  questions  except  those  of  merit  based  upon  the  objec- 
tions, I  am  confronted  with  two  propositions:  First,  whether  this 
court  has  authority  to  decree  the  payment  of  any  part  of  a  creditor's 
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claim,  where  the  estate  is  insolvent,  in  advance  of  a  judicial  settle^ 
ment;  and,  second,  whether,  if  such  authority  exists,  a  case  has  been 
presented  which  warrants  such  payment  under  the  circumstances  dis- 
closed in  this  case.  The  second  proposition  is  one  which  always 
arises  in  this  class  of  proceedings,  and  embraces  the  objection  raised 
by  the  administrators,  as  well  as  other  objections  which  might  be 
raised,  by  reason  of  section  2722  of  the  Code  of  Civil  Procedure, 
which  requires  a  dismissal  of  the  proceeding  "where  it  is  not  proved, 
to  the  satisfaction  oi  the  surrogate,  that  there  is  money  or  other 
personal  property  of  the  estate  applicable  to  the  payment  or  satis- 
faction of  the  petitioner's  claim,  and  which  may  be  so  applied  without 
injuriously  affecting  the  rights  of  others  entitled  to  priority  or  equal- 
ity of  payment  or  satisfaction.*'  The  administrators  stand  in  the 
piace,  and  are  regarded  as  the  representatives,  of  the  deceased  per- 
son for  the  purpose  of  adjusting  and  settling  his  business  affairs  and 
distributing  his  estate  among  those  entitled  thereto ;  and  they  are 
deemed  to  stand  in  the  position  of  trustees  for  all  the  persons  inter- 
ested in  the  estate,  whether  as  creditors,  next  of  kin,  or  otherwise. 
It  is  their  duty  to  ascertain  and  collect  in  the  personal  estate,  ascer- 
tain and  pay  the  debts  and  funeral  expenses  of  the  deceased,  so  far 
as  the  assets  of  the  estate  will  warrant  such  p»ayments,  and  distribute 
the  remainder,  if  any,  among  the  persons  entitled  thereto  under  the 
statute  of  distribution.  The  statute  (section  2719  of  the  Code)  re- 
quires them  to  proceed  with  diligence  to  pay  the  debts  of  the  de- 
ceased, and  section  2718  of  the  Code  describes  the  manner  in  which 
debts  may  be  ascertained  by  the  publication  of  a  notice  such  as 
has  been  published  by  the  administrators  in  this  case.  This  notice 
is  for  the  protection  of  the  administrators  and  the  estate  against  the 
claims  of  creditors  who  are  negligent  in  presenting  their  demands. 
Creditors  have  two  remedies  for  the  adjustment  of  their  claims 
against  the  estate  of  the  deceased  person.  One  is  by  action  for  the 
recovery  of  judgment  against  the  administrators  in  their  representa- 
tive capacity,  and  the  other  is  by  the  presentation  of  their  claims 
to  the  administrators,  and  the  allowance  of  the  same  by  the  latter, 
or,  in  the  event  of  a  disallowance  by  them,  a  reference  of  the  claim, 
which  is  the  equivalent  of  an  action  for  the  recovery  of  judgment 
commenced  by  consent  of  parties.  The  recovery  of  a  judgment 
against  the  administrators  would  not  entitle  the  debt  to  preference  in 
payment  over  others  of  the  same  class.  It  would  have  the  effect,  bow- 
ever,  of  constituting  it  a  liquidated  debt  against  the  estate.  Code  Civ. 
Proc.  §  2719;  Schmitz  v.  Langhaar,  88  N.  Y.  503;  Glacius  v.  Fogel. 
Id.  435;  Allen  v.  Bishop's  Executors,  25  Wend.  414,  415.  In  the 
process  of  adjusting  claims  against  estates  by  presentation  to  ad- 
ministrators, the  latter  are  permitted,  by  section  2718  of  the  Code, 
to  call  for  the  evidence  of  the  validity  of  the  claim  in  its  support,  and 
it  is  a  plain  duty,  imposed  upon  them  by  virtue  of  their  office,  to  ex- 
amine respecting  its  validity  as  a  claim  against  the  estate,  and,  if 
found  to  be  just  and  valid,  allow  it,  or,  if  otherwise,  reject,  and 
offer  to  refer  it  under  the  provisions  of  the  statute.  Claims  presented 
to  administrators  and  admitted  and  allowed  by  them  acquire  the 
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character  of  liquidated  and  undisputed  debts  against  the  estate.  I«am- 
bert  V.  Craft,  98  N.  Y.  343;  Magee  v.  Vedder,  6  Barb.  352-354; 
Schutz  V.  Morette,  146  N.  Y.  137,  40  N.  E.  780.  The  latter  case 
limits  the  rule  laid  down  in  the  two  former  ones  as  regards  the  effect 
of  mere  silence  and  inaction  of  administrators  on  claims  presented, 
but  does  not  disturb  the  rule  itself  that  the  admission  and  allowance 
of  the  claim  gives  it  the  character  of  a  liquidated  and  undisputed  debt ; 
but,  on  the  other  hand,  it  recognizes  the  rule  and  the  effect  of  such 
action  in  holding  that  an  executor  may  state  an  account  of  the  deal- 
ings of  his  testator,  and  an  action  on  the  account  so  stated  will  lie 
against  him  in  his  representative  character.  The  administrators  hav- 
ing published  a  notice  to  creditors  to  present  their  claims  against  the 
estate  as  authorized  by  law,  and  the  time  of  publication  having 
expired,  and  every  claim  presented  having  acquired  the  character 
of  a  liquidated  demand  against  tlie  estate  by  reason  of  such  admis- 
sion and  allowance,  the  administrators  are  clothed  with  authority  to 
apply  the  moneys  in  their  hands  to  the  pro  rata  payment  thereof,  and 
the  law  will  protect  them  in  so  doing,  if  they  act  in  good  faith,  as 
against  the  claims  of  creditors  which  may  thereafter  be  presented- 

The  administrators  having  failed  to  apply  any  part  of  this  large 
sum  of  money  in  their  hands — $61,563.67 — to  the  payment  of  the 
debts  of  the  deceased,  has  this  court  authority  to  afford  the  petition- 
ing creditors  any  relief?  I  may  say,  in  this  connection,  however, 
that  the  responsibility  for  the  failure  to  apply  these  moneys  to  the 
payment  of  the  debts  of  the  deceased  at  this  time  apparently  rests 
with  the  United  States  Fidelity  Guaranty  Company,  the  surety  upon 
the  official  bond  of  the  administrators,  which  is  exercising,  with  the 
administrators,  a  joint  control  over  these  funds,  by  its  refusal  to  re- 
lease them  for  such  purpose.  The  petitioning  creditors  are  pursuing 
the  only  remedy  available  to  them  in  this  court,  as  a  matter  of  right, 
at  tliis  time.  'The  only  other  remedy  which  they  could  have  is  a  pro- 
ceeding to  compel  an  accounting.  This  latter  remedy  is  not  available 
at  this  time,  for  the  reason  that  this  court  cannot  compel  a  judicial 
settlement  of  the  administrators'  accounts  until  the  expiration  of  one 
year  from  the  issue  of  letters,  which  time  will  not  expire  until  May 
7,  1903.  Code  Civ.  Proc.  §  2726.  I  am  of  the  opinion  that  the 
remedy  which  these  creditors  are  pursuing  by  this  proceeding  is  avail- 
able to  them  at  this  time,  and  that  they  are  not  to  be  deprived  there- 
of, and  that  this  court  is  not  ousted  of  jurisdiction  in  the  premises  to 
grant  the  relief  prayed  for  by  reason  of  the  fact  that  the  estate  is  in- 
solvent. Mere  insolvency  of  an  estate  is  not  sufficient  to  deprive 
the  court  of  jurisdiction,  and  the  relief  should  be  ^^nted  if  it  ap- 
pears that  the  rights  of  other  creditors  will  not  be  injuriously  affected 
thereby,  within  the  rule  applicable  to  such  cases.  To  my  mind,  the 
very  apparent  object  oi  the  statute  is  to  enable  creditors  to  obtain 
payment  of  their  claims  in  whole  or  in  part  in  advance  of  the  settle- 
ment of  the  estate,  and  this  is  the  view  taken  by  the  court  in  the 
■case  of  Thomson  v.  Taylor,  71  N.  Y.  217,  under  the  provisions  of  the 
Revised  Statutes,  for  which  section  2722  of  the  Code  is  now  a  substi- 
tute, and  which  embraces  the  principle  laid  down  in  that  case.  To 
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hold  that  the  court  is  without  authority  to  decree  partial  payment  of 

a  creditor's  claim  in  advance  of  a  judicial  settlement  in  all  cases  of  in- 
solvent estates  would  be  to  render  this  salutary  provision  of  the  stat- 
ute nugatory  in  a  large  percentage  of  cases,  and  that  irrespective  of 
any  question  of  merit  In  any  particular  case.  The  estate  may  con- 
sist wholly  of  money,  or  the  entire  estate  may  be  converted  into  money 
within  six  months  from  the  time  of  the  appointment  of  an  adminis- 
trator. The  administrator  may  have  paid  all  funeral  expenses  and 
expenses  of  administration,  and  have  the  balance  of  such  moneys  in 
his  hands.  He  may  have  advertised  for  creditors,  and  the  time  have 
expired,  and  only  one  claim  exist  against  the  estate  entitled  to  pay- 
ment out  of  such  moneys ;  and  yet,  if  the  administrator  refuses  to 
voluntarily  settle  his  account,  such  creditor  will  be  absolutely  power- 
less to  compel  the  application  of  the  moneys  to  the  payment  of  his 
claim,  in  case  of  the  insolvency  of  the  estate,  if  the  contention  of  the 
surety  company  is  correct,  until  the  expiration  of  one  full  year  from 
the  time  of  the  appointment  of  the  administrator,  because  until  that 
time  no  judicial  settlement  or  accounting  can  be  compelled.  I  think 
the  case  of  Thomson  v.  Taylor,  supra,  is  an  authority  strongly  tend- 
ing to  support  the  position  that  insolvency  of  an  estate  does  not  de- 
prive this  court  of  authority  to  decree  partial  payment  of  a  debt  .in 
advance  of  a  judicial  settlement.  That  case  arose  under  part  2,  c.  6, 
tit.  5,  §  18,  Rev.  St.,  which  empowered  the  surrogate  to  decree  the 
payment  of  debts,  or  a  proportional  part  thereof,  upon  the  application 
of  a  creditor  at  any  time  after  six  months  from  the  issuing  of  letters. 
Judgment  had  been  recovered  in  that  case  against  an  executrix,  and 
the  surrogate  had  decreed  payment  thereof  under  the  provisions  of 
the  statute  quoted.  The  estate,  as  afterwards  discovered,  was  insol- 
vent. A  provision  was  inserted  in  the  decree  that  the  executrix  might 
apply  for  modification  thereof  in  case  it  should  afterwards  appear  that 
the  estate  was  insufficient  to  pay  all  debts.  The  decree  had  not  been 
complied  with  when  the  action  was  brought,  and  when  it  was  discov- 
ered that  the  estate  was  insolvent.  Under  such  circumstances  it  was 
held  that  the  decree  was  not  conclusive,  so  as  to  entitle  the  debt  to 
priority  of  payment  over  debts  of  the  same  class.  The  case  discusses 
the  authority  of  the  surrogate  to  make  the  decree,  and  its  force  and 
effect.   Andrews,  J.,  writing  the  opinion,  says : 

"The  antborfty  Tested  in  the  aurrogate  by  2  Ber.  St.  p.  116,  I  18,  to  decree 
the  payment  by  an  executor  or  administrator  of  a  debt  owing  by  a  deceased 
person,  or  a  proportional  part  thereof,  at  any  time  after  six  months  from 
the  ^rantlnj?  of  letters  testnmentary  or  of  administration,  end  of  a  legacy 
or  distributlTe  share  after  the  expiration  of  a  year  from  that  time,  Is  to  be 
exercised  In  conformity  with,  and  not  In  hostility  to,  the  general  principle 
of  equity  among  creditors,  which  is  a  distinguishing  feature  of  the  system 
for  the  administration  of  the  estates  of  decedents  enacted  by  the  Revised 
Statutes.  2  Bev.  St.  pp.  55,  27.  28;  Fltapatrick  v.  Brady,  6  Hill,  581.  The 
object  of  that  section  was  to  provide  a  way  wherein  creditors  and  others 
baring  claims  against  the  estate  of  a  decedent,  or  entitled  to  share  therdn, 
may  obtain  payment  thereof.  In  whole  or  in  part,  In  advance  of  the  final 
accounting  and  distribution,  in  cases  where  such  contemplated  payment  may 
he  made  consistently  with  the  rights  of  all  parties  Interested  In  the  estate. 
When  application  Is  made  by  a  creditor  for  the  payment  of  his  debt  under 
this  section,  the  surrogate,  before  making  a  decree  therefor,  must  necessarily 
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Inquire  bb  to  the  condition  of  the  estate,  the  amount  of  the  assets  and  of 
the  debts.  If  It  appears  from  the  proofs  presented  that  the  relief  asked 
may  be  granted  without  prejudice  to  other  creditors,  the  surrogate  may  make 
the  decree,  and  the  executor  or  administrator  acting  In  good  faith  wlU  be 
protected  In  paying  the  debt  in  full,  pursuant  to  the  decree,  although  It 
may  finally  turn  out  that  by  reaaon  of  losses,  depreciation  of  Talues,  or 
other  causes  the  nnnatniug  assets  are  iDBUfUcient  to  fully  pay  the  other 
creditors.  It  is  quite  possible  that  this  result  may  happen,  and  it  often  will 
happen,  unless  great  care  is  taken  by  the  surrogate  in  exercising  this  Juris- 
diction.  The  application  under  section  18  may  be  made  before  the  exec- 
utor or  administrator  has  been  able  to  ascertain,  by  advertisement,  the 
amount  of  debts  owing  by  the  decedent,  and  many  contingencies  may  hap- 
pen to  impair  the  ralue  of  the  estate  between  the  decree  and  the  final 
accounting  and  dlBtributlou.  The  decree  made  in  this  case  by  the  surrogate 
of  New  York,  upon  the  application  of  Milton  H.  Thomson,  that  the  uecutors 
of  James  B.  Taylor  pay  his  debt  to  the  applicant  In  full,  was  regularly  made 
under  section  18;  and  if  the  executor  had,  in  obedience  to  the  decree,  paid 
the  debt,  all  parties  would  iiave  been  concluded." 

As  already  stated,  section  2722  of  the  Code  is  now  a  substitute  for 
this  provision  of  the  Revised  Statute,  coupled  with  the  power  con- 
ferred upon  the  surrogate  by  subdivision  4  of  section  2472  of  the 
Code  to  enforce  the  payment  of  debts,  and,  I  think,  is  no  more  re- 
strictive than  those  provisions  of  the  Revised  Statutes.  True,  the 
second  subdivision  2  of  section  2722  was  not  then  a  part  of  our 
statutory  law,  but  the  provisions  and  safeguards  therein  contained  arc 
no  more  restrictive  than  the  principle  of  equity  laid  down  in  that 
case  to  secure  equality  among  creditors,  which  the  court  held  must 
be  applied  in  such  cases ;  and  this  subdivision  has  been  added  simply 
as  declaratory  of  the  principle  enunciated  in  that  case.  Matter  ol 
Application,  of  Macaulay,  94  N.  Y.  579.  The  court  in  the  Thomson 
Case  draws  no  distinction  between  solvent  and  insolvent  estates  as 
affecting  the  jurisdiction  of  the  court  to  decree  payment.  The  statute 
at  that  time  gave  to  an  administrator  a  right  to  advertise  for  daims 
only  after  the  lapse  of  six  months  from  the  time  of  the  issuing  of 
letters  (2  Rev.  St.  c.  6,  tit.  3,  art.  2,  §  34,  marg.  p.  88),  and  yet  the 
application  and  decree  for  payment  in  whole  or  in  part  could  be 
made  at  the  expiration  of  six  months  from  the  time  they  were  issued. 
Under  the  present  provisions  of  the  statute  (section  2718  of  the  Code) 
the  publication  of  notice  to  creditors  can  commence  any  time  after 
the  issuing  of  letters.  I  know  of  no  way  in  the  administration  of 
estates  to  ascertain  to  a  legal  certainty  whether  an  estate  is  solvent 
or  not,  except  by  the  publication  of  this  notice.  Still  the  right  to 
make  the  application  for  payment  in  whole  or  in  part  is  not  made  to 
depend  on  the  question  of  the  publication  of  the  notice.  It  seems  con- 
clusive to  me,  therefore,  that  the  solvency  of  the  estate  is  not  a 
condition  precedent  to  partial  payment  or  distribution,  under  the 
present  statute. 

Another  reason  which  leads  me  to  this  conclusion  is  the  provisions 
of  section  1826  of  the  Code,  relating  to  executions  upon  judgments 
recovered  against  administrators  in  their  representative  capacity.  As 
already  shown,  the  effect  of  such  a  judgment  is  merely  to  give  the 
debt  the  character  of  a  liquidated  demand  against  the  estate,  and 
in  this  respect  claims  allowed  by  the  administrators  attain  the  same 
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character.  Creditors  holding  such  judgments  have  all  the  remedies 
for  the  enforcement  of  their  claims  possessed  by  creditors  whose 
claims  have  been  allowed  by  the  administrators,  and  the  further  rem- 
edy by  execution  as  prescribed  in  this  section.  I  think  this  section 
clearly  recognizes  the  right  to  allow  execution  for  partial  amounts 
(which  is  the  equivalent  of  partial  payments)  from  time  to  time,  as 
the  disclosed  conditions  of  the  estate  will  warrant.  I  am  of  the 
opinion  that  it  was  not  the  intention  of  the  Legislature  to  give 
creditors  who  have  liquidated  their  claims  by  judgment  any  advantage 
in  the  collection  and  enforcement  thereof  over  other  creditors  of  the 
same  class,  whose  claims  have  been  liquidated  through  the  process 
of  allowance  by  the  administrators,  and  to  hold  that  partial  payments 
may  be  decreed  under  the  circumstances  which  appear  to  exist  in  this 
proceeding  will  harmonize  the  different  provisions  and  remedies  for 
the  enforcement  of  payment  of  claims  against  estates,  and  place  all 
creditors  entitled  to  equality  of  payment  on  the  same  basis. 

I  have  examined  the  case  of  McKeown  v.  Fagan,  4  Redf.  Sur.  320, 
cited  by  counsel  for  the  surety  company  in  support  of  their  con- 
tention that  the  court  has  no  authority  to  decree  partial  payment 
of  a  debt,  in  case  of  the  insolvency  of  the  estate,  in  advance  of  a 
judicial  settlement.  If  this  is  what  the  learned  surrogate  in  that 
case  actually  decided,  I  cannot  concur  in  his  position.  The  facts- 
existing  in  the  case  are  not  disclosed  in  the  reported  case,  other 
than  the  mere  fact  that  the  estate  was  insolvent.  I  am  inclined  to 
the  belief,  however,  that  the  surrogate  merely  decided  that  case 
upon  the  facts  presented.  I  can  readily  concur  in  a  position  that^ 
where  the  debts  against  an  estate  have  not  been  ascertained  by  the 
publication  of  a  notice  as  required  by  the  statute,  and  it  appears  that 
the  estate  is  insolvent,  a  decree  should  not  be  granted  until  either  a 
settlement  is  had,  or  the  debts  have  been  ascertained  and  become 
liquidated  demands  against  the  estate.  But,  on  the  contrary,  when 
the  debts  against  the  estate  have  been  ascertained  and  become  liqui- 
dated demands  against  the  estate,  and  there  is  money  in  the  hands  of 
the  administrators  applicable  to  the  payment  of  such  claims,  either  in 
whole  or  in  part,  as  in  this  case,  I  not  only  think  that  the  authority 
and  jurisdiction  of  the  court  exists  to  decree  partial  payment,  but  that 
the  court  should  exercise  such  authority. 

The  question  of  jurisdiction  having  been  disposed  of,  the  only  re- 
maining proposition  is  whether  any  part  of  the  $61,563.67  remain- 
ing in  the  hands  of  the  administrators  can  be  applied  to  the  payment 
of  the  claims  of  the  petitioners  without  injuriously  aflfecting  the  rights 
of  other  creditors.  AH  claims  against  this  estate  are  in  the  same 
class,  and  I  am  satisfied  from  the  facts  disclosed  that  this  may  be 
done  with  propriety.  In  reaching  this  conclusion  I  am  not  unmindful 
of  the  objection,  raised  by  the  surety  company,  that  other  creditors, 
who  are  not  parties  to  this  proceeding,  may  contest  the  claims  of 
some  of  the  petitioning  creditors  upon  the  judicial  settlement  of  the 
accounts  of  the  administrators,  and  that  possibly  some  of  these 
claims  may  be  disallowed.  I  do  not  think  this  objection,  if  it  may  be 
so  called,  is  tenable.   The  administrators  have  allowed  these  claims 
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after  having  investigated  them,  and  they  cannot  now  be  permitted  to 
object  to  their  payment  on  that  ground.   They  raise  no  such  objec- 
tions, and,  in  the  absence  of  any  evidence  or  claim  of  fraud,  collusion, 
or  bad  faith  against  the  administrators  in  this  connection,  the  surety 
cannot  be  heard  to  raise  the  objection.   Under  such  conditions  the 
surety  stands  in  no  better  position  in  this  respect  than  its  principals, 
and  is  bound  by  their  acts.    If  such  objection  is  tenable  on  the  part 
of  the  principal  or  the  surety  on  behalf  of  creditors,  it  could  be  raised 
against  every  application  of  this  character  on  behalf  of  next  of  kin  or 
the  surviving  husband  or  wife,  and  thereby  defeat  the  proceedings  and 
the  statutory  provision,  and  prevent  the  payment  of  any  debt  until 
an  accounting  had,  and  that  whether  the  estate  was  insolvent  or  not. 
The  statute  makes  no  provision  for,  nor  does  it  contemplate,  the 
calling  of  these  parties  before  the  court  upon  such  an  application. 
The  administrators  are  deemed  to  represent  the  interests  of  those 
parties  in  such  proceedings,  and  the  application  is  to  be  heard  and 
determined  between  the  parties  before  the  court.    Taking  into  con- 
sideration the  conditions  of  the  estate,  the  claims  and  rights  of  all 
creditors,  the  commissions  of  the  administrators,  and  future  expenses 
of  administration  to  be  paid,  an  amount  equal  to  22  per  cent,  of 
the  petitioners'  claims,  including  interest  as  adjusted  to  December  31, 
1902,  can  be  safely  paid  and  applied  thereon  without  injuriously  affect- 
ing the  rights  of  any  other  creditors.    The  proceeding  commenced 
by  the  administrators  for  an  accounting,  with  citation  returnable 
thereon  February  24,  1903,  was  commenced  subsequently  to  this  pro- 
ceeding, and  consequently  cannot  be  held  to  affect  the  rights  of  the 
petitioning  creditors  to  have  a  partial  payment  of  their  claims  made 
at  the  present  time.   The  proceeding  for  accounting  may,  and  is  likely 
to,  be  delayed  for  several  weeks  beyond  the  date  fixed  for  the  return 
of  citation  by  reason  of  investigations  which  creditors  are  proposing 
to  make  respecting  the  assets  of  the  estate,  and  by  reason  of  the  fact 
that  in  a  case  where  there  are  485  creditors,  or  upward,  to  be  served 
with  citations,  it  is  quite  likely  that  an  adjournment  may  be  required 
to  bring  in  creditors  not  served,  and  the  representatives  of  those 
who  may  have  died  since  the  presentation  of  their  claims. 

The  decree  in  this  case  will  contain  a  provision  that  the  administra- 
tors may  apply  to  the  court  for  a  modification  thereof  in  case  it 
shall  hereafter  appear  that  the  estate  is  insufficient  for  the  payment 
to  the  respective  petitioning  creditors  the  amounts  therein  directed 
to  be  paid,  or  in  the  event  that  any  of  the  claims  of  the  petitioning 
creditors  as  allowed  are  hereafter  found  to  be  invalid  in  whole  or  in 
part.  A  decree  will  be  entered  in  accordance  herewith,  without  costs 
to  either  party. 

Decreed  accordingly. 
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In  re  WlLMors  ESTATE. 
(Surrogate's  Oourt,  Otsego  County.  January,  190S.) 


1.  Dbcsdkrt's  Estate — Evidence  of  Claim. 

Evidence  held  Insufficient  to  sustalo  a  claim  presented  for  the  board 
of  decedent,  whicb  had  been  wltbbeld  during  the  life  of  tbe  decedent, 
and  to  support  tbe  same. 

3l  Same — Counterclaim. 

Where  a  disputed  claim  agatnat  decedent^s  estate  la  referred,  tbe  sur- 
rogate bas  no  authority  to  render  against  tbe  claimant  an  afflrmative 
judgment  on  a  counterclaim  In  faTor  of  the  estate. 

S.  Wii,i.— Rights  of  Beneficiaby, 

Where  a  husband,  by  will,  gave  to  his  wife  tbe  use  of  his  estate  to 
support  berself,  and  bis  sisters  on  her  death,  bar  estate  cannot  be  charged 
with  money  of  her  husband's  estate,  alleged  to  have  been  misappropriated 
by  her,  until  the  misappropriation  Is  afOrmatlvely  shown. 

In  the  matter  of  the  estate  of  Clarissa  Wilmot,  deceased.  The 
judicial  settlement  of  the  account  of  Julia  A.  Moore,  administratrix. 
Decree  rendered. 

R.  M.  Townsend,  for  administratrix. 

C.  C.  Flaesch  (M.  E.  Baldwin,  of  counsel),  for  Alice  Orcutt 

WILLIS,  S.  There  is  a  controversy  in  this  proceeding  in  regard 
to  two  claims  which  have  been  presented  against  this  estate.  One 
claim  is  presented  by  Alice  Orcutt,  and  the  other  claim  is  presented  by 
Alice  C^cutt  as  administratrix  with  the  will  annexed  of  Daniel  W. 
Wilmot,  deceased.  Both  claims  were  rejected  by  the  representative 
of  this  estate,  and  are  now  before  the  court  in  pursuance  of  a  consent 
and  stipulation  that  the  surrogate  hear  and  determme  said  claims 
in  this  proceeding. 

The  alleged  claim  presented  by  Alice  Orcutt  con»sts  of  the  follow- 
ing items : 

''Board  of  tbe  decedent;  money  paid  by  the  claimant  during  tbe  lifetime 

of  the  decedent  for  repairs  In  and  about  the  house  of  the  decedent;  debts 
owing  by  the  decedent,  and  paid  by  the  claimant  during  decedent's  lifetime; 
care  of  Gmellne  Wilmot  and  Louisa  Hanford,  for  whose  care  and  support  It  Is 
alleged  that  decedent  was  liable;*' 

A  careful  examination  of  the  evidence  in  this  proceeding  fails  to 
convince  me  that  the  said  claim  presented  by  the  said  Alice  Orcutt  is 
a  just  and  proper  claim  against  this  estate.  The  principal  part  of  this 
alleged  claim  arose  in  the  year  1895.  I  believe,  from  the  evidence 
presented  herein,  that  if  any  claim  ever  existed  against  the  decedent, 
and  in  favor  of  the  claimant,  for  the  items  mentioned  in  her  said  claim, 
it  was  paid  by  or  out  of  the  large  sums  of  money  received  by  the  claim- 
ant in  the  year  1895  from  North  &  Co.'s  Bank;  being  the  proceeds 
of  certain  certificates  of  deposit  belonging  to  the  decedent,  I  think 
this  is  a  fair  presumption  from  all  of  the  evidence  in  the  case.  Stimson 
V.  Vroman,  99  N.  Y.  75,  i  N.  E.  147.  Upon  a  consideration  of  all 
the  evidence  in  this  proceeding,  I  do  not  think  that  this  alleged  claim 
has  been  brought  within  the  rule  which  has  been  uniformly  enforced 
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by  the  courts:  "That  claims  withheld  during  the  life  of  an  alleged 
debtor  and  sought  to  be  enforced  after  his  death,  are  always  to  be  care- 
fully scrutinized,  and  admitted  only  upon  very  satisfactory  proof.'' 
Kearney  v.  McKeon,  85  N.  Y.  139;  Ulrich  v.  Ulrich,  17  N.  Y. 
Supp.  723;  Van  Slooten  v.  Wheeler,  140  N.  Y.  633,  35  N.  E-  583; 
Rowland  v.  Howard,  75  Hun,  4,  26  N.  Y.  Supp.  1018;  Ellis  v.  Filon. 
85  Hun.  487,  33  N.  Y.  Supp.  138;  Winne  v.  Hills,  91  Hun,  89,  36 
N.  Y.  Supp.  683;  Hughes  v.  Davenport,  i  App.  Div.  184,  37  X.  Y. 
Supp.  243;  O'Neill  V.  Barry,  20  App..  Div.  .  121,  46  N.  Y.  Supp.  752; 
In  re  Jones,  28  Misc.  Rep.  338,  59  N.  Y.  Supp.  893.  The  claim  is 
therefore  disallowed. 

The  question  of  alleged  rent  of  the  house  on  Clifton  street  occupied 
by  the  claimant,  Alice  Orcutt,  is  not  considered  in  this  proceeding, 
the  disallowance  of  said  claim  making  a  consideration  of  the  question 
of  alleged  rent  entirely  unnecessarj'  and  improper,  as  no  affirniative 
judgment  against  this  claimant  and  in  favor  of  the  representative  of 
this  estate  could  be  rendered  by  this  court  in  this  proceeding.  Mowry 
V.  Peet,  88  N.  Y.  453;  Myers  v.  Cronk,  45  Hun,  403;  Hovey  v. 
Hovey,  46  Hun,  71. 

The  other  claim  is  presented  by  Alice  Orcutt  as  administratrix 
with  the  will  annexed  of  Daniel  W.  Wilmot,  deceased,  and  is  for 
moneys  alleged  to  belong  to  the  estate  of  Daniel  W.  Wilmot,  and 
alleged  to  have  been  wrongfully  converted  by  his  widow,  Clarissa 
Wilmot,  in  her  lifetime,  by  taking  and  misappropriating  a  part  of 
the  principal  of  the  estate  of  said  Daniel  W.  Wilmot.  By  the  pro- 
visions of  the  will  of  Daniel  W.  Wilmot,  the  said  Clarissa  Wilmot  is 
given  the  income  absolutely  of  his  property  during  her  life,  with  the 
right  to  use  the  whole  or  any  part  of  the  principal  for  the  support  of 
herself  and  the  testator's  two  sisters,  Louisa  Hanford  and  Emeline 
Wilmot.  Upon  the  hearing  a  check  purporting  to  have  been  drawn 
by  D.  P.  Loomis  upon  North  &  Co.,  Bankers,  to  the  order  of  Clarissa 
Wilmot,  as  executrix  of  the  last  will  and  testament  of  Daniel  W.  Wil* 
mot,  and  bearing  her  indorsement,  together  with  that  of  the  claimant, 
Alice  Orcutt,  with  stamp  of  the  bank  thereon,  showing  its  payment, 
was  read  in  evidence  by  the  claimant.  There  is  no  evidence  to  show 
upon  what  fund  this  check  was  drawn,  or  whether  it  represented  prin- 
cipal or  income  belonging  to  the  estate  of  Daniel  W.  Wilmot.  I 
think  the  loose  declarations  as  to  the  wish  or  necessity  of  Clarissa 
Wilmot  for  moneys  alleged  to  be  in  the  hands  of  Loomis,  with  which 
to  pay  the  claims  for  alleged  repairs  on  her  property,  are  insufficient 
to  show  that  this  check  represented  a  portion  of  the  principal  of  the 
estate  of  Daniel  W.  Wilmot.  The  amount  or  the  character  of  the 
principal  of  the  estate  of  Daniel  W.  Wilmot  is  not  shown ;  nor  is  it 
made  to  appear  as  to  what  income  was  earned  by  the  estate,  or  what 
was  at  the  time  of  the  giving  of  said  check  due  to  the  said  life  tenant. 
Therefore,  so  far  as  anything  appears  in  this  proceeding,  the  check 
might  have  represented  income  to  which  the  said  Clarissa  Wilmot  was 
entitled  absolutely  under  the  will.  If  any  presumption  is  to  be  in- 
dulged in,  it  would  be  that  she  lawfully  received  the  money  as  income, 
and  lawfully  expended  it,  or,  even  if  the  check  represented  principal 
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of  the  estate  of  Daniel  W.  Wilmot,  that  it  was  used  by  her  for  the 
purposes  authorized  by  the  will.  There  is  no  evidence  upon  which  a 
finding  could  be  based  that  any  part  of  the  proceeds  of  this  check  was 
applied  in  payment  of  these  alleged  repairs.  I  am  of  the  opinion 
that,  under  the  rule  as  laid  down  in  the  cases  heretofore  cited,  very 
satisfactory  proof  of  this  alleged  claim  should  be  produced  before 
the  claim  is  admitted  or  allowed.  See  cases  heretofore  cited.  I  think, 
also,  that  the  fact  of  the  conversion  or  misapplication  must  be  affirma- 
tively shown,  before  the  claim  could  be  allowed  against  this  estate. 
Matter  of  Mason,  4  Edw.  Ch.  *4i8.  It  seems  to  me  that  there  is  an 
entire  failure  of  such  proof  in  this  proceeding  in  reference  to  this  daim. 
The  claim  is  therefore  disallowed. 

The  question  as  to  costs  and  the  provisions  of  the  decree  may  be 
settled  before  the  surrogate. 

Decreed  accordingly. 


(39  Mtoc.  Rep:  680.) 

In  re  WA.LKER'8  BSTATB. 
(Borrogate^B  Court,  Otsego  County.  JannBiy,  1003.) 

1.  Wii.!.— C0H8TRDCTTON— Bknepioiahies. 

Testator  devlaed  hfa  residuary  estate  to  tale  wife  tor  life;  thereafter, 
to  his  brother  and  sliter,  "who  shall  *  *  *  be  living,  Jointly";  and 
after  tbetr  death  to  the  children  of  such  brother  and  sister.  The  brothc-r 
and  sister  died;  the  wife,  who  was  his  executrix,  still  living.  BM, 
that  they  took  do  Interest  In  the  estate. 

2.  Same. 

Where  testator  devised  his  residuary  estate  to  his  wife  for  life,  there- 
after to  his  sister  and  brother,  and  after  their  death  to  the  children  of 
Bald  brother  and  sister,  the  children  of  the  sister  took  one  half  of  the 
estate,  as  representatives  of  their  motha,  and  tbe  children  of  the  broth- 
er took  the  other  half. 

In  the  matter  of  the  estate  of  John  Walker,  deceased.  Proceedings 
for  the  settlement  of  the  account  of  Fanny  A.  Bullock,  stu^iving  exec- 
utrix.   Decree  rendered. 

Oscar  F.  Lane,  for  executrix. 
Lewis,  Watkins  &  Titus,  for  Archibald  Stewart. 
Theodore  Avery,  for  special  and  general  guardian. 
M.  £.  Baldwin,  for  Robert  Walker,  Isabella  Kilpatrick,  Christina 
Walker,  Mary  Walker,  David  Walker,  and  Frances  Contrell. 

WILLIS,  S.  John  Walker,  a  resident  of  the  town  of  Maryland, 
Otsego  county,  N.  Y.,  died  in  said  town  on  the  i6th  day  of  Novem- 
ber, 1870.  At  the  time  of  his  death  he  left  a  widow,  Fanny  Walker,  a 
brother,  David  Walker,  and  a  sister,  Mary  Stewart.  He  also  left 
nine  nephews  and  nieces  named  in  the  will,  to  wit,  Chestine  (so  called) 
Stewart,  Archibald  Stewart,  and  Mary  Stewart,  Jr.,  the  children  of 
Mary  Stewart,  Sr.,  and  also  Robert  Walker,  Isabella  B.  Kilpatrick, 
Christina  Walker,  Mary  Walker,  David  Walker,  and  Frances  Con- 
trell; the  last-named  six  persons  being  the  children  of  said  David 
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Walker.  All  of  these  last-named  nine  persons  were  and  are  in  equal 
degree  of  relationship  to  John  Walker,  deceased.  Chestine  Stewart 
died  without  issue  about  the  year  1891.  Mary  Stewart,  the  sister  oC 
the  deceased,  died  about  the  year  1899.  Her  daughter  Mary  Stewart, 
named  in  the  will,  survived  the  testator,  John  Walker,  but  died  before 
her  mother,  Mary  Stewart,  Sr.,  leaving  certain  minor  children,  for 
whom  a  special  guardian  has  been  appointed  on  the  accounting. 
These  children  are  William  D.  Raymond,  Mary  Elsie  Raymond,  and 
Charlotte  Blecken.  David  Walker,  the  brother,  died  about  the  jrear 
1892.  Fanny  Walker  (now  Fanny  Bullock),  the  widow,  is  still  living, 
but  all  the  parties  interested  in  said  estate  under  said  will  have  consent- 
ed that  the  funds  now  in  the  hands  of  the  said  Fanny  Bullock  be  dis- 
tributed; she  taking  a  gross  sum  for  the  value  of  her  life  interest 
therein,  according  to  the  Northampton  tables.  The  will  of  said  John 
Walker  was  duly  admitted  to  probate  in  the  surrogate's  court  of  the 
county  of  Otsego  on  the  9th  day  of  January,  1871,  and  on  that  day 
letters  testamentary  were  granted  to  Fanny  A.  Walker  and  David 
Walker.  David  Walker  has  since  died.  Famiy  A.  Walker  (now 
Fanny  A.  Bullock)  is  the  sole  surviving  executrix  of  said  estate.  She 
has  filed  in  this  court  her  accounts  as  such  executrix  for  final  judicial 
settlement. 

The  following  is  a  copy  of  the  will  of  the  said  John  Walker: 

"Will.  I  John  Walker  of  Maryland,  Ots^  Oonnty,  N.  T.  do  make,  declare 

and  publish  this  my  last  will  and  testament  as  follows: 

"First.  I  give  as  a  legacy  to  Fanny  Palmer,  daughter  of  the  late  Lewis 
R.  Palmer,  deceased,  a  bond  of  the  Camden  and  Amboy  Rail  Road  Com- 
pany, a  corporation  of  the  State  of  New  Jersey,  of  the  denomination  of  one 
thousand  dollars,  forever  and  I  hereby  authorize  my  executors  hereinafter 
named,  after  my  decease  to  deliver  to  her  the  same. 

"Second.  I  give  and  bequeatb  as  a  legacy  to  Jerry  Davis,  who  has  faltb- 
fnlly  attended  me  during  my  sickness,  a  mortgage  given  by  David  Johnson, 
and  bond  accompanying  the  same,  conditioned  for  the  payment  of  the  mm 
of  three  hundred  dollars  and  Interest,  forever. 

"Third.  I  give  and  begneatb  to  my  sister  Mary  Stewart,  of  Clinton.  OnMda 
County,  Xew  York,  tbe  use  and  occupation  and  the  rents,  Issues  and  prof- 
Its  of  my  brick  house  and  lot  upon  which  It  stands  located  In  the  city  of 
Hoboken,  New  Jersey,  being  Number  221  Bloomfield  Street  during  the  term 
of  her  natural  life,  and  after  her  decease,  I  will,  bequeath  and  behetb  tbe 
same  to  ber  heirs  who  shall  then  be  living,  and  to  the  heirs  of  my  brothtf 
David,  who  shall  then  be  living,  jointly  forever. 

"Fourth.  The  remainder  and  residue  of  my  estate,  both  personal  and  real 
I  give  and  bequeath  to  my  wife  Fauny  Walker,  during  the  term  of  her  nat- 
ural life,  and  after  her  decease,  I  give  and  bequeath  the  same  to  my  said 
slstpr  Mary  Stewart  and  David  Walker,  who  shall  then  be  living,  Jointly, 
share  and  share  alike  forever. 

"It  is  my  Intention  to  leave  my  said  property,  except  the  two  first  leg- 
acies as  above,  after  the  decease  of  my  said  sister  Mary  and  my  wife  Fanny, 
to  Chestine  Stewart,  Archibald  Stewart  and  Mary  Stewart,  or  the  survivors 
of  them,  children  of  my  said  sister  and  to  Robert  Walker.  David  Walker, 
sons  of  my  brother  David  Walker  and  Isabella  and  Christina  and  two 
other  daughters  of  my  said  brotha,  whose  name  I  cannot  now  recollect 
>>lntly,  share  and  share  alike,  or  to  the  survlvws  of  them. 

■'Lastly  I  hereby  appoint  and  constitute  my  brother  David  Walker  and  my 
wife  Fanny  Walker  executors  of  this  my  last  will  and  testament. 

"In  Witness  Whereof  I  have  berennto  subscribed  my  name  tbls  lOth  day 
of  November  1870.  John  Walker." 
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The  legacies  provided  for  by  the  first  and  second  subdivisions  of 
the  will  have  been  paid.  Mary  Stewart,  mentioned  in  the  third  sub- 
division of  the  will,  has  died  since  the  death  of  the  testator,  and  the 
property  mentioned  in  the  said  third  subdivision  has  been  disposed  of 
by  the  courts  of  New  Jersey,  in  which  state  the  said  property  is  lo- 
cated. 

The  only  controversy  in  this  proceeding  is  in  regard  to  what  per- 
sons, by  tlie  provisions  of  the  fourth  subdivision  of  the  will,  are  en- 
titled to  receive  the  personal  property  now  in  the  hands  of  the  said 
executrix,  the  said  Fanny  Walker  (now  Fanny  Bullock),  having;  filed 
her  consent  to  accept  at  this  time  a  gross  sum  for  the  value  of  her 
life  interest  in  said  personal  property,  and  all  the  interested  parties 
having  consented  that  the  said  personal  property  now  in  the  hands 
of  said  executrix  be  now  distributed.  Under  such  conditions,  it  is 
tiiereforc  proper  and  necessary,  for  the  purpose  of  determining  this 
question,  to  consider  the  said  question  as  though  the  said  Fanny 
Walker  was  dead. 

I  think  it  is  a  fair  construction  of  the  language  employed  in  the  will 
that  the  testator  intended  to  give  the  remainder  to  his  sister,  Mary 
Stewart,  and  his  brother,  David  Walker,  only  in  the  event  that  they 
survived  the  widow,  who  was  the  life  tenant.  By  the  fourth  sub- 
division of  the  will,  the  residue  of  the  testator's  estate,  both  personal 
and  real,  is  bequeathed  to  his  wife,  Fanny  Walker,  during  the  terra 
of  her  natural  life ;  and  "after  her  decease"  the  remainder  is  be- 
queathed to  his  sister,  Mary  Stewart,  and  his  brother,  David  Walker, 
"who  shall  then  be  living,  jointly,  share  and  share  alike,  forever." 
The  words  ''who  shall  then  be  living"  would  seem  to  have  no  mean- 
ing unless  they  referred  to  the  decease  of  the  life  tenant.  The  pro- 
visions of  the  will  above  referred  to,  unless  given  such  a  construction, 
would  be  entirely  inconsistent  with  the  declared  intention  of  the  tes- 
tator, as  expressed  in  the  remainder  of  the  fourth  subdivision  of  the 
will,  for  the  testator  declares  his  intention  to  be  that  after  the  de- 
cease of  his  sister,  Mary  Stewart,  and  his  wife,  Fanny  Walker,  the 
estate  shall  go  to  certain  nephews  and  nieces  named  in  said  fourth 
subdivision  of  the  will — a  provision  wholly  inconsistent  with  the  the- 
ory that  Mary  Stewart  and  David  W^alker  jointly  took  vested  re- 
ntainders  upon  the  death  of  the  testator.  I  think  the  testator  intend- 
ed the  bequest  to  his  sister,  Mary  Stewart,  and  his  brother,  David 
Walker,  to  be  contingent  upon  the  event  that  they  should  be  living 
at  the  time  of  the  death  of  the  life  tenant.  They  having  both  died 
before  the  life  tenant,  1  am  of  the  opinion  that  they  took  no  interest 
or  estate,  under  the  provisions  of  said  fourth  subdivision  of  the  will, 
in  any  property,  but  that  the  said  estate  in  the  hands  of  the  life  tenant 
was  therefore  disposed  of  by  the  remaining  provisions  of  said  fourth 
subdivision.  Carmichael  v.  Carmichael,  '43  N.  Y.  346 ;  Patchen  v. 
Patchen,  121  N.  Y.  432, 24  N.  E.  695 ;  McGillis  v.  McGilUs,  154  N.  Y. 
532,  49  N.  E.  145- 

This  brings  us  to  the  question  as  to  whether  the  testator  intended 
to  separate  his  nephew  and  nieces  into  two  classes,  by  designating 
the  children  of  his  sister,  Mary  Stewart,  as  one  class,  and  the  children 
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of  his  brother,  David  VV'alker,  as  another  class,  and  dividing  such  re- 
mainder equally  between  the  two  classes,  or  whether  the  testator  in- 
tended that  all  the  nephews  and  nieces,  or  the  survivors  of  those 
named  in  the  will,  should  share  equally  in  such  remainder.  In  the 
determination  of  this  question,  reference  should  be  had  to  the  whole 
will,  to  aid  in  ascertaining  the  intention  of  the  testator.  It  would 
seem  clear  from  the  first  paragraph  of  the  fourth  subdivision  of  the 
will  that  the  testator  intended  to  divide  Iiis  property  equally  between 
his  brother  and  sister,  if  they  were  living  at  the  time  of  the  death  of 
the  life  tenant.  Thare  is  nothing  in  the  second  paragraph  of  said 
fourth  subdivision,  as  I  view  it,  that  expressly  or  by  necessary  impli- 
cation changes  the  testator's  purpose  of  dividing  his  property  into 
two  equal  parts,  ile  names  the  three  children  of  his  sister,  Mary 
Stewart,  or  the  survivors  of  them,  and  the  children  of  his  brother, 
David  Walker,  or  the  survivors  of  them,  as  the  persons  entitled  to 
the  property  in  case  the  beqtiests  in  the  first  paragraph  of  the  fourth 
subdivision  of  the  will  tail  by  reason  of  the  death  of  his  sister  and 
brother  before  the  death  of  the  life  tenant.  Why  use  the  words  "or 
the  survivors  of  them,"  after  the  names  of  the  three  children  of  Mar>' 
Stewart,  unless  it  was  for  the  purpose  of  designating  those  three 
legatees,  or  the  survivors  of  them,  as  one  class,  taking  the  share  he 
had  intended  tor  their  mother,  under  the  first  paragraph  of  the  said 
fourth  subdivision,  in  case  she  had  survived  the  life  tenant?  The 
very  same  words  of  survivorship  are  used  after  the  names  of  David's 
children,  and,  if  the  children  of  the  brother  and  sister  were  intended 
to  take  the  estate  per  capita,  the  words  of  survivorship  following  the 
names  of  Mary's  three  children  were  wholly  unnecessary,  and  would 
have  no  meaning.  Assuming,  however,  the  intention  of  the  testator 
to  have  been  to  give  to  the  children  of  his  sister,  Mary,  the  share 
he  had  intended  for  their  mother,  then  the  words  "or  the  survivors 
of  them"  would  be  very  appropriate  to  express  his  intention  to  give 
Mary's  three  children,  or  the  survivors  of  them,  as  the  representatives 
of  their  mother,  the  share  she  would  have  taken  had  she  survived  the 
life  tenant,  and  would  be  in  harmony  with  the  intention  of  the  tes- 
tator, as  previously  clearly  expressed  in  subdivision  3  and  in  the  first 
paragraph  of  subdivision  4  of  the  will.  I  think  that  Archibald  Stewart, 
as  the  sole  survivor  of  the  three  children  of  Mary  Stewart,  is  enti- 
tled to  one-half  of  the  personal  property  bequeathed  by  subdivision 
4  of  the  will,  after  deducting  therefrom  the  value  of  the  interest  of 
the  life  tenant.  Clark  v.  Lynch,  46  Barb.  68;  Ferrer  v.  Pyne,  81  N.  Y. 
281  ;  Vincent  v.  Newhouse,  83  N.  Y.  505. 

While  it  may  be  regarded  as  the  general  rule  that,  when  the  sub- 
ject of  the  testamentary  gift  is  to  be  "equally  divided,"  the  persons 
among  whom  the  division  is  to  be  made  would  take  per  capita,  yet  it 
is  equally  well  settled  that  this  rule  does  not  apply  where  a  contrary 
intention  is  discoverable  in  the  will.  Bisson  v.  West  Shore  R.  R. 
Co.,  143  N.  Y.  125,  38  N.  E.  104.  It  is  also  a  general  rule  that  where 
a  gift  is  made  to  a  person  described  as  standing  in  a  cenain  rela- 
tion to  the  testator,  and  to  the  children  of  another  person  standing 
in  the  same  relation,  as  to  "my  brother  A.  and  to  the  children  of  my 
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brother  B."  A.  only  takes  a  share  equal  to  one  of  the  children  of  B., 
yet  this  rule  is  subject  to  many  exceptions,  and  is  never  enforced  where 
a  contrary  intention  can  be  gathered  from  the  language  of  the  will. 
The  rule  is  said  to  yield  "to  a  very  faint  glimpse  of  a  different  inten- 
tion." Ferrer  v.  Pync,  and  other  cases  cited  above.  I  think  it  is  suf- 
ficiently plain  in  the  case  at  bar  that  the  testator  had  a  contrary  in- 
tention, and  that  he  did  not  intend  that  the  children  of  David  should 
take  more  than  the  share  that  the  testator  had  intended  to  give  their 
father  in  case  he  had  survived  the  life  tenant. 

The  property  to  be  distributed  in  this  proceeding  being  personal 
property,  the  words  of  survivorship  would  seem  to  refer  to  the  period 
fixed  for  the  division,  viz.,  the  death  of  the  life  tenant,  and  not  to 
the  time  of  the  death  of  the  testator.  Teed  v.  Morton,  60  N.  Y. 
502.  Chestine  Stewart  and  Mary  Stewart,  Jr.,  having  died  after  the 
testator  and  before  the  life  tenant,  it  would  follow,  therefore,  that, 
after  the  deduction  of  the  interest  of  the  life  tenant  in  the  personal 
property  to  be  distributed  in  this  proceeding,  Archibald  Stewart,  as 
the  sole  survivor  of  the  three  children  of  Mary  Stewart,  Sr.,  is  entitled 
to  one-half  of  the  remainder  of  said  personal  property,  and  the  six 
children  of  David  Walker  are  entitled  to  the  Other  one-half  of  the 
remainder  of  the  said  personal  property,  to  be  divided  equally  be- 
tween them.  Findings  and  conclusions  may  be  prepared  in  accord- 
ance with  the  above.   The  decree  may  be  enteral  accordingly. 

Decreed  accordingly. 


(39  MlBC.  RepL  616L) 

In  n  DUN'S  ESTATB. 

(Snnogate'fl  Ooart,  New  Teck  Coanty.  JaDoary.  IMS.) 

1.  Transfbb  Tax— Propbbtt  Subject— CtooD  Will  or  BireiNKsa. 

Under  Laws  1806,  c.  908,  1  2,  rabd.  4,  anthorlshiff  a  transfer  tax  on 
persooal  or  real  eatste,  a  transfer  of  tiie  food  will  of  a  buslneaa  Is  not 

onbject  to  tax. 

In  the  matter  of  the  estate  of  Robert  G.  Dun,  deceased.  Prom 
the  report  of  the  appraiser  assessing  tax  thereon,  the  executor  ap- 
peals. Reversed. 

Rastus  S.  Ransom,  for  executor. 

Julius  Offenbach,  for  State  Comptroller. 

THOMAS,  S.  The  decedent  was,  at  the  time  of  his  death,  en- 
gaged in  carrying  on  business  under  the  name  of  R.  G.  Dun  &  Co.. 
and  was  the  sole  owner  of  that  business.  The  appraiser  designated 
for  the  purposes  of  the  transfer  tax  included,  as  an  item  of  property 
assessed  by  him,  "Good  will  of  the  business  of  R.  G.  Dun  &  Company, 
$2,000,000."  The  value  of  such  good  will  is  conceded,  and  was,  in- 
deed, determined  upon  the  consent  of  all  the  parties  in  interest ;  but 
the  executor  appeals  from  the  order  fixing  the  tax  made  on  the  ap- 
praiser's report,  and  insists  that  "good  will"  is  not  property,  within 
80K.T.S.— 42 
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the  meaning  of  the  tax  law,  and  that  a  transfer  of  good  will,  under 
a  hist  will  of  a  decedent,  is  not  subject  to  the  transfer  tax. 

By  subdivision  4  of  section  2  of  chapter  90&  of  the  Laws  of  1896, 
known  as  the  "Tax  Law,"  under  the  heading  "Definitions,"  it  is  en- 
acted that: 

"The  terms  'personal  estate*  and  "personal  property/  aa  used  In  tliis  chap- 
ter, Include  chattels,  money,  things  iii  action,  debts  due  from  solvent  debt- 
ors, whether  on  account,  conti-act,  note,  bood  or  mortgage;  debts  and  obli- 
gutlouB  for  the  payment  of  money  due  or  owing  to  persons  residing  within 
this  state,  however  secured  or  wherever  such  securities  shall  be  held;  debts 
due  by  inhabitants  of  this  state  to  persons  not  residing  within  the  United 
States  for  the  purchase  of  any  real  estate;  public  stoclcs,  stocks  In  moneyed 
corporations,  and  such  irartlon  of  the  capital  of  Inmrporated  companies, 
liable  to  taxation  on  their  capital,  as  shall  not  be  invested  In  real  estate." 

In  People  ex  rel.  Cornell  S.  Co.  v.  Dederick,  161  N.  Y.  195,  210, 
55  N.  E.  927,  it  was  determined  that  the  good  will  of  a  business  is 
not  real  property,  upon  any  theory,  and  that  it  is  not  personal  prop- 
erty, as  defined  in  this  section,  and  is  consequently  not  included  as 
personal  property  liable  to  taxation. 

The  Appellate  Division  of  the  Supreme  Court  in  this  department  has 
determined  in  Matter  of  Estate  of  Theodore  Hellman,  77  App.  Div. 
355>  79  N.  Y.  Supp.  201,  that  this  definition  is  applicable  to  article  10 
of  the  tax  law,  being  that  part  of  the  law  referring  to  taxable  transfers. 
In  that  case  it  was  held  that  a  seat  in  the  New  York  Stock  Exchange, 
of  the  value  of  $65,000,  was  improperly  included  in  the  assessment  of 
the  property  of  a  decedent,  subject  to  transfer  tax,  because  it  was  not 
covered  by  that  definition;  and  that  the  decision  to  the  contrary  in 
Matter  of  Glendinning's  Estate,  68  App.  Div.  125,  74  N.  Y.  Supp.  190, 
affirmed  171  N.  Y.  684,  64  N.  E.  1121,  having  been  made  as  to  a 
transfer  which  took  effect  prior  to  the  passage  of  the  tax  law,  and 
while  the  transfer  tax  law  of  1892  was  in  force,  was  not  applicable. 
Upon  the  authority  of  this  decision,  the  definition  of  the  tax  law 
must  control,  and  the  good  will  of  the  business  of  the  decedent  was 
improperly  included  in  the  appraisal.  The  order  appealed  from  must 
be  reversed,  and  the  matter  remitted  to  the  appraiser. 

Order  reversed,  and  matter  remitted  to  appraiser. 
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In  re  GRIFFIMG. 


(Snrrogate^B  CDiirt,  Snffolk  Oounty.  January,  1908.) 


1.  Wilt.— Co:?8TRDCTioK— Debt  Due  bt  Leoateb. 

Testator  gave,  bj  tbe  third  clause  of  his  will,  his  resldtiary  estate  to 
hl8  children  and  grandchildren.  The  fifth  daose  directed  that  all  money, 
with  Interest,  due  at  his  decease  from  the  residuary  legatees,  shonld 
be  Included  as  a  part  of  the  personalty,  whether  tbe  debts  were  out- 
lawed or  not,  and  every  debt  which  a  legatee  might  owe  at  testator's 
decease,  with  Interest,  should  be  reckoned  as  bo  much  had  and  received 
on  account  of  any  provision  in  the  will,  ffitid,  that  a  grandson  who 
lived  for  more  than  10  years  after  the  death  of  the  testator,  and  who 
owed  him  money  secured  by  notea,  was  liable  for  simple  Interest  thereon 
from  the  testator's  death,  which  the  executors.  In  settling  with  the 
grandson,  might  set  off  against  his  share. 

S,  EiECtTTORS — Loan — Tntekest. 

Where  an  executor  borrows  moneys  from  tbe  estate,  and  repays  tttem, 
he  is  chargeable  with  6,  and  not  more  than  6,  per  cent,  interest 

In  the  matter  of  the  accounting  of  Nathan  A.  Downs  and  William 
H.  Wells,  executors  of  Danid  Griffing,  deceased.  Interests  deter- 
mined. 

George  P.  Stackpole,  for  executors. 
Augustus  M.  Price,  for  contestant. 


PETTY,  S.  The  provisions  of  the  will  relevant  to  this  inquiry 
are  as  follows: 

*^Inl  I  give,  devise  and  bequeath  all  tbe  rest  and  residue  of  my  prop- 
trty  both  real  and  personal  to  my  children  and  certain  grandcblldrea  her^ 
named  as  f<dlowB,  vis.:  To  my  daughters  Huldab  Williamson,  Caroline  M. 
Wells,  Georglana  Downs  and  Martha  J.  Parsons  and  my  Grandson  Willis 
Reeve,  each,  one  equal  undivided  two  thirteenth  parts  thereof,  and  to  my 
Grandsons  Addison  H.  Griffing  and  Gilbert  B.  Gritting  and  my  Granddaugh- 
ter Lilian  A.  Jackson,  eaeb,  one  equal  undivided  thirteenth  part  thereof  to 
them  and  each  of  them  and  to  their  heirs  forever,  except  as  hereinafter 
provided. 

"Fourth.  In  case  any  of  my  children  or  Grandchildren  mentioned  In  the 
Third  clause  herein,  die  before  the  expiration  of  ten  years  after  my  death 
without  issue  living,  I  direct  that  the  share  of  such  child  or  Grandchild,  be 
distributed  among  the  remaining  children  and  Grandchildren  as  devised  and 
bequeathed  In  the  third  clause  hereht 

"Fifth.  I  order  and  direct  that  all  money  with  Interest  due  me  at  my 
decease  from  my  children  and  Grandchildren  also  due  me  from  tbe  Husband 
of  my  daughter  Martha  J.  Parsons,  be  added  in  end  Included  as  a  part 
of  my  personal  property  whether  any  of  the  debts  are  outlawed  or  not  and 
that  each  and  every  debt  of  my  children  and  Grandchildren,  which  tbey  or 
any  of  them  may  owe  me  at  my  decease  with  Interest  shall  be  treated  and 
reckoned  In  as  so  much  bad  an  received  on  account  of  ,  the  provision  I  have 
made  herein  for  them  and  each  of  them  and  I  also  direct  tlutt  the  debt  due 
me  from  the  Husband  of  my  daughter  Martha  J.  Parsons  shall  be  inven- 
toried as  part  of  my  personal  property  and  treated  &  considered  as  so  much 
bad  &  received  by  my  daughter  Martha  J.  Parwrna  on  account  of  my  pr»- 
vUdon  for  ber  herein." 
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At  the  decease  of  the  testator  the  principal  of,  and  certain  interest 
on,  two  notes  given  him  by  the  contestant  for  monejf  loaned,  were  due 
and  unpaid.  At  the  expiration  of  the  xo-year  limitation  the  execu- 
tors made  distribution  to  the  legatees,  charging  agauist  the  share  of 
the  contestant,  a  grandson,  the  principal  of  these  notes,  and  interest 
to  the  date  of  the  distribution.  It  is  the  contention  of  the  contestant 
that  no  interest  should  be  charged  to  him  on  these  notes  subsequent 
to  the  testator's  death,  but  that  the  principal  of  the  notes,  with  the 
interest  accrued  to  that  time  alone,  should  be  deducted  from  his  share, 
as  received  by  him  then,  on  account  of  his  interest  in  the  estate. 
Whether  this  be  the  correct  view,  or  not,  depends  solely  upon  the 
intention  of  the  testator ;  and  in  determining^  this  I  am  limited  to  the 
language  of  the  will,  which  in  this  respect  is  unfortunately  obscure. 
It  is  first  to  be  observed  that  the  words  "at  my  decease,"  occurring 
twice  in  clause  fifth,  are  without  significance.  They  express  what  is 
true  as  a  matter  of  law,  namely,  that  debts  due  a  decedent  mean  due 
at  his  death ;  but,  so  far  as  aiding  in  the  interpretation  of  the  instru- 
ment, they  neither  add  nor  take  away.  It  is  to  be  further  observed 
that,  whatever  rule  of  construction  be  adopted,  it  must  be  one  which 
will  meet  and  harmonize  with  all  parts  of  the  will,  and  with  all  the 
possibilities  which  may  have  arisen  thereunder.  At  the  death  of  tes- 
tator there  'was  no  certainty  that  the  contestant  would  ever  be  en- 
titled to  a  share  in  the  estate.  He  was  not  an  ordinary  legatee,  but 
was  required  by  the  deceased  to  survive  him  for  lo  years,  or,  dying 
^yithin  that  period,  to  leave  issue  surviving,  in  order  to  qualify  him- 
self as  a  beneficiary.  He  had,  undoubtedly,  at  the  death  of  the  tes- 
tator an  interest,  but  it  was  not  one  which  entitled  him  to  the  pay- 
ment of  money  of  the  estate  until  the  terms  imposed  had  been  met 
and  satisfied.  Being  entitled  to  no  share  at  testator's  death,  no  pay- 
ment on  account  thereof  could  be  made  at  that  time.  If  the  execu- 
tors could  not  at  that  time  advance  to  him  in  cash  on  account  of  lus 
interest,  they  could  not  accomplish  the  same  end  by  canceling  an 
indebtedness  then  existing  from  him  to  the  testator.  The  words 
"had  and  received,'^  as  used  in  the  fifth  clause,  do  not  warrant  a  dif- 
ferent conclusion,  for  by  express  direction  he  shall  not  "have  and  re- 
ceive" until  the  lo  years  expire,  and  perhaps  not  even  then.  It  ap- 
pears, furthermore,  from  a  study  of  the  entire  will,  that  the  idea 
uppermost  in  the  testator's  mind  was  equality.  Why  he  made  of  his 
legatees  two  classes  is  immaterial.  It  remains  tl»t  the  members 
of  each  class  must  share  and  share  alike.  This  cannot  be  acomi- 
plished  unless  the  interest  on  the  debts  of  the  legatees  continues  until 
those  debts  are  actually  paid.  The  estate  began  at  less  than  $5,000 
personalty.  It  has  increased  to  nearly  $20,000,  mainly  from  accumu- 
lations of  income.  In  this  increase,  as  in  the  principal,  the  contestant 
shares  to  the  extent  of  his  one-thirteenth.  So  do  others  of  his  class, 
but  unless  his  obligations  bear  interest  he  receives  a  decided  advance 
over  them,  namely,  the  entire  income  for  lO  years  on  his  indebted- 
ness, instead  of  one-thirteenth  only.  It  was  the  express  wish  of  the 
testator  that  no  such  disparity  should  exist,  and  the  equitable  right 
of  retainer  applies  as  to  both  principal  and  interest:   A  similar  view 
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was  that  expressed  in  Matter  of  Foster's  Estate,  38  Misc.  Rep.  347, 
77  N.  Y.  Supp.  922.  The  estate  is,  in  fact,  for  idl  intents  and  pur' 
poses,  the  same  as  if  the  testator  had  himself  lived  during  the  lo-year 
limitation,  and  at  the  end  thereof  divided  his  estate  into  thirteenths, 
to  take  effect  at  once;  and,  despite  the  lapse  of  time  either  before 
or  after  the  testator's  death,  the  equitable  rule  requires  that  the 
executors  shall  deduct  from  the  share  paid  the  legatee  his  indebted- 
ness, both  principal  and  interest.  Rogers  v.  Murdock,  45  Hun,  30- 
That  this  rule  would  have  been  adopted  in  Matter  of  Robert,  11 1  N. 
Y.  372,  18  N.  E.  843,  had  not  the  testator  expressly  negatived  the 
question  of  interest,  is  strongly  intimated  in  that  case.  At  page  380, 
III  N.  Y.,  and  page  844,  18  N.  E.,  the  court  says,  speaking  01  a  debt 
due  from  a  beneficiary  on  which  the  testator  directed  no  interest  to 
be  charged: 

"In  this  clause  we  find  an  added  Incident  of  the  Indehtedness  before  re- 
ferred to.  It  Is  such  as  Is  Interest-bearing,  either  by  its  own  terms,  or  by 
operation  of  law  consequent  upon  Its  being  due  and  payable,  and  the  object 
«r  the  proTlslon  Is  to  Interfere  with  and  modify  the  legal  rales  which  would 
attach  Interest  to  the  debt  due  or  to  become  due." 

That  the  relations  of  testator 'and  contestant  were  those  of  the 
ordinary  creditor  and  debtor  is  established  by  the  decision  in  Ritch 
v.  Hawxhurst,  114  N.  Y.  512,  21  N.  E-  1009.  In  this  case  the  pro- 
visions of  the  will,  save  for  the  lo-year  limitation,  were  the  same,  in 
substance,  as  those  of  the  will  under  discussion.  It  was  clearly  held 
that  no  gift  or  advancement  was  intended;  that  the  transaction  re- 
mained as  it  was  at  the  beginning — a  simple  debt ;  and  the  judgment 
entered  therein,  to  be  consistent  with  the  opinion,  must  have  in- 
cluded interest.  In  Verplanck  v,  De  Went,  10  Hun,  611,  the  will 
directed  the  sum  of  $5,000  paid  the  legatee  by  testator  during  Hfe, 
"to  go  in  diminution"  of  his  share  in  the  estate.  Interest  on  this 
amount  was  charged  to  the  date  of  settlement,  the  court  saying: 

stands  upon  the  same  footing  as  any  other  debt  due  the  estate;  the 
tbne  the  debt  Is  due  belnff  fixed  as  the  day  the  will  takes  effect;  Iti  etdtee- 
tlon  being  deferred  to  the  date  of  distribution  of  the  legatees  share.  It 
forms  a  portion  of  lite  assets  of  the  estate,  and  the  legatee  recelrlng  his 
Share  ot  It  upon  the  distribution  of  his  share." 

In  Adair  v.  Brimmer,  74  N.  Y.  539,  as  in  the  case  in  issue,  a 
legatee  was  indebted  to  the  testator  at  the  death  of  the  latter.  At 
page  560  the  court  says : 

"This  Indebtedness  is  to  be  taken  into  aceoimt  bowers,  as  redadng  or 
satlsfj^g  the  amount  which  he  was  entitled  to  draw  as  his  distributive 
share  of  the  principal  and  income  of  the  estate,  and  which  amounted  on  the 
31st  of  I>ecember.  1871 — the  date  to  which  the  accounts  were  made  up — to 
about  985,000,  on  the  basis  of  the  account  as  settled.  Interest  being  charge- 
able to  him  on  his  indebtedness  from  the  date  of  the  death  of  the  testator." 

Again,  at  page  566: 

"For  the  Indebtedness  of  Charles,  existing  at  the  time  of  the  departure 
of  Mr.  Brhmner  t<x  Knrope  In  August,  1887,  or  so  much  of  it  as  is  In  excess 
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portion  of  Indebtedness  whlcb  existed  at  the  death  of  the  testator,  Mr.  Brim- 
mer should  be  held  responsible  with  the  other  executors;  and  the  amount 
due  bs  Oharles  at  the  testator's  death,  with  the  interest  theieon,  should  be 
first  applied  to  the  eztinffuiabiuent  of  bia  distrlbntlTe  share  of  the  estate.*' 

Upon  principle  and  authority,  therefore,  interest  on  the  indebt- 
edness of  all  legatees  is  properly  chargeable  to  the  date  of  settle- 
ment. Simple  interest  alone,  however,  should  be  charged.  The  ex- 
ecutors have,  in  good  faith,  and  in  an  honest  interpretation  of  the 
will,  added  to  the  principal  of  the  contestant's  notes  the  interest  due 
thereon  at  testator's  death,  and,  on  the  sum  so  found,  have  com- 
puted interest  to  the  settlement.  With  this  I  do  not  agree.  The 
contestant,  while  having  a  debtor's  liabilities,  is  also  entitled  to  a 
debtor's  privileges.  The  computation,  as  made,  amounts  to  com- 
pound interest.  This  would  be  as  unjust  to  the  contestant,  as  it 
would  have  been  to  others,  strangers,  whose  notes  the  testator  held 
at  his  death,  and  who  paid  simple  interest  thereon  for  some  time 
thereafter.  Nothing  in  the  will  requires  interest  on  interest.  Be- 
ing an  ordinary  debt,  the  everyday  rules  of  interest  apply.  The  prop- 
er method  is  to  compute  interest  on  the  notes  from  their  dates  to 
the  date  of  settlement  at  the  expiration  of  the  lO  years,  deducting 
from  the  sum  so  found  all  payments  of  interest  hiade. 

The  objection  that  the  managing  executor  should  be  charged  with 
6  per  cent,  interest  on  the  loans  made  to  himself  is  not  sustained. 
There  is  no  hard  and  fast  rule  fixing  the  liability  of  executors  for 
interest.  The  rate  is  to  be  determined  from  an  examination  of  all 
the  circumstances  in  each  case,  the  most  important  of  which  is  good 
or  bad  faith,  as  the  case  may  be.  The  executor  has,  in  good  raith, 
loaned  to  himself  various  sums,  and  given  therefor  in  each  case  a 
note  payable  to  the  estate,  with  interest  at  5  per  cent.  Principal  and 
interest  have  been  fully  paid.  The  notes  have  been  kept  with  and 
as  part  of  the  assets  of  the  estate,  and  marked  "Paid"  at  the  proper 
time.  The  entire  estate  has  been  ably  managed.  Exclusive  of  the 
proceeds  from  realty,  the  estate  has  about  doubled  in  xo  years.  At 
no  time  has  there  been  a  loss.  A  large  part  of  the  income  is  tluit  paid 
by  the  executor  on  the  notes.  Upon  principle,  he  is  rather  to  be 
commended  than  censured.  The  difficulty  in  obtaining  investments 
should  jiot  be  lost  sight  of.  A  safe  investment  at  6  per  cent,  is  as 
rare  as  it  is  desirable.  Safety  and  good  income  are  strangers.  The 
executor  has  paid  the  going  rate,  and  the  legatees  have  benefited  by 
I  per  cent,  over  and  above  the  income  from  the  savings  bank  ac- 
counts, to  which  there  is  no  objection.  Had  the  executor  loaned  to 
his  neighbor  on  similar  notes,  with  the  same  successful  outcome,  no 
objection  could  have  been  made.  That  such  a  loan,  in  event  of  loss, 
would  render  him  personally  liable  for  principal  and  interest  at  the 
legal  rate,  is  immaterial,  when  in  fact  no  loss  occurred.  Certain  trust 
investments  are  not  illegal  in  the  ordinary  use  of  that  term,  but  illegal 
in  the  sense  that  the  investor  takes  the  risk,  and  must  make  the 
principal  good,  with  legal  interest  in  event  of  loss.  Where  he  takes 
the  risk,  however,  and  that  successfully,  he  should  not  be  charged  a 
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penalty  of  x  per  cent,  for  benefiting  the  estate  by  five.   The  cases 

cited  in  supporting  this  objection  are  distinguishable.  In  King  v. 
Talbot,  40  N.  Y.  76,  wliile  6  per  cent,  was  charged,  it  was  one  less 
than  the  highest  legal  rate,  and  the  court  observes  at  page  95 : 

'*Wtaere  the  failure  of  a  trastee  In  his  doty  1b  willful,  or  cbaracterlxed  by 
bad  f altSi,  tlie  blgbett  rate  txt  interest  staonld  be  Impoeed.  But  wbere  good 
faith  and  honest  mistake  concnr,  the  rate  of  interest  rests  In  a  discretion 
that  pmnits  the  consideration  of  all  the  circumstances,  which  show  that 
substantial  jnstiee  can  be  done  to  the  cestui  que  trust  allowii^  a  less 
reta- 
in Matter  of  Myers,  131  N.  Y.  416,  30  N.  E.  135,  the  assets  of  the 
deceased  were  actually  appropriated  to  the  use  of  the  executors  in- 
dividually. Here  was  an  actual  devastavit.  A  speculative  business  was 
carried  on  by  them  with  the  testator's  capital.  Not  the  slightest  at-" 
tempt  was  made  to  invest  the  estate  for  the  beneficiaries.  As  in  the 
Matter  of  Thorp's  Estate,  31  Misc.  Rep.  581,  65  N.  Y.  Supp.  575, 
the  assets  of  the  decedent  had  lost  their  identity  as  estate  funds,  and 
became  individual  capital.  In  Matter  of  Hall,  164  N.  Y.  196,  58  N.  E- 
II,  the  funds  were  invested  in  a  manufacturing  corporation  which 
failed,  and  most  of  the  investment  was  lost.  The  executor  was  char- 
ged with  principal  and  legal  interest.  Such  could  not  have  been  the 
decision  had  the  corporation  prospered,  and  he  accounted  at  the 
proper  time  for  the  principal,  with  5  per  cent,  dividends  in  cash.  In 
Matter  of  Wotton,  59  App.  Div.  584,  69  N.  Y.  Supp.  753,  a  similar 
less  occurred.  In  Baker  v.  Disbrow,  18  Hun,  29,  there  was  an  entire 
loss  of  principal,  and  a  partial  loss  of  income.  In  Adair  v.  Brimmer, 
74  N.  Y.  539,  no  income  was  derived,  and  there  was  a  loss  of  prin- 
cipal. The  following  cases  will  be  found  to  support  the  rule  de- 
clared: Price  V.  Holman,  135  N.  Y.  124,  32  N.  E.  124;  Wilmerding 
V.  McKesson,  103  N.  Y.  329, 8  N.  E.  665 ;  Coilyer  v.  Collyer,  6  N.  Y. 
St.  Rep.  693;  Matter  of  McKay,  5  Misc.  Rep.  123,  25  N.  Y.  Supp. 
725 ;  Shepard  v.  Patterson,  3  Dem.  Sur.  183 ;  United  States  Trust  Co. 
V.  Bixby,  2  Dem.  Sur.  494;  Du  Bois  v.  Brown,  I  Dem.  Sur.  317. 

Valuable  assistance  having  been  rendered  the  court  by  counj 
costs  will  be  awarded  to  both  sides. 
.  Decreed  accordingly. 
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Ib  re  JENKINS*  WILL. 


Harrogate's  Court,  Oneida  County.  Jannary,  1903.) 


L  WiM,8— Testamektarv  Capacity— Delusion. 

Where  a  testator  gave  his  dependent  yrlte,  to  whom  he  bad  beoi  mar- 
lied  for  30  years,  only  the  Income  for  Ufe  on  ¥1,000.  and  gave  the  rest 
of  his  property,  amounting  to  $6,000,  to  his  next  at  kin  and  charltle^j. 
probate  of  the  will  will  be  dented,  on  evidence  that  daring  nearly  all 
of  such  married  life  be  had  been  under  a  delusion  In  r^ard  to  the  fldel* 
Ity  of  Ills  wife,  based  upon  no  sufflcent  grounds. 

Proceedings  for  the  probate  of  the  will  of  David  Jenkins.  Pro- 
bate denied. 

Frederick  H.  Hazard,  for  proponent,  George  C.  Hazard. 
Thomas  S.  Jones,  for  contestant,  Mary  A.  Jenkins. 
John  E.  Brandagee,  for  House  of  Good  Shepherd, 
Henry  A.  Davis,  for  Utica  Orphan  Asylum. 
H.  J.  Cookinham,  special  guardian. 


CALDER,  S.  David  T.  Jenkins,  the  testator,  died  in  the  city  of 
Utica,  on  or  about  the  4th  day  of  October,  1901,  being  about  68 
years  of  age,  and  leaving  a  last  will  and  testament,  dated  the  3d  day 
of  June,  1899,  in  which  he  sought  to  dispose  of  an  estate  of  the  value 
of  about  $7,000,  consisting  entirely  of  personal  property.  His  widow 
at  the  time  of  his  death  was  about  65  years  of  age.  They  had  four 
children,  ail  of  whom  died  in  infancy.  His  next  of  kin  are  two  sisters, 
a  brother,  nieces,  and  nephews.  The  only  legacy  he  bequeathed  to  his 
wife  was  the  income  upon  the  sum  of  $1,000  during  her  natural  life. 
Practically  one-half  of  his  estate  is  given  in  equal  portions  to  the 
House  of  the  Good  Shepherd  of  Utica,  N.  Y.,  and  the  Utica  Orphan 
Asylum,  and  the  other  half  is  given  to  certain  relatives  and  friends. 
The  will  is  contested  by  his  widow  upon  the  ground  that  testator  did 
not  possess  testamentary  capacity  to  execute  it.  It  was  not  claimed 
that  he  was  insane  upon  all  subjects,  but  that  he  had  a  delusion  as 
to  his  wife's  infidelity,  and  that  such  delusion  entered  into  and  con- 
trolled his  testamentary  act.  He  was  able  to  talk  in  a  rational  way 
upon  subjects  in  general,  and  took  an  intelligent  part  in  certain  busi- 
ness transactions.  At  different  times  he  held  positions  of  trust  in  his 
town.  A  man  may  have  a  delusion,  and  still  possess  testamentary 
capacity,  provided,  however,  that  the  will  is  not  the  offspring  of  such 
delusion. 

In  the  trial  of  this  case  a  great  amount  of  evidence  was  taken, 
and  it  is  not  deemed  necessary  to  analytically  discuss  it.  At  the 
time  of  the  execution  of  this  instrument  offered  for  probate,  dece- 
dent and  his  wife  had  been  married  nearly  30  years,  and  for  a  greater 
portion  of  that  period  they  lived  upon  a  farm  in  the  town  of  Marcy, 
his  wife  assisting  in  the  usual  duties  of  household  work;  and, -from 
the  evidence,  it  is  fair  to  presume  she  did  her  full  share  towards  ac- 
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cumulating  some  of  the  estate  herein  sought  to  be  disposed  of.  Short- 
ly after  their  marriage  he  began  to  talk  with  neighbors  and  friends 
about  his  wife's  infidelity,  and,  up  to  the  time  of  his  death,  made  un- 
true allegations  as  to  her  character.  The  evidence  emphasizes  the 
fact,  however,  that  during  her  entire  life  in  the  neighborhood  where 
she  lived  her  reputation  for  chastity  was  good,  and  no  suspicions  were 
held  against  her.  Untrue  reports  were  circulated  only  by  her  hus- 
band. People  with  whom  he  talked  endeavored  to  persuade  him 
that  he  was  mistaken,  and  insisted  that  his  accusations  against  his 
wife  were  the  creations  of  his  own  imagination ;  but,  in  opposition  to 
evidence  and  argument,  he  asserted  in  positive  terms  that  his  wife 
was  guilty  of  immoral  acts.  A  person  has  a  delusion  who  believes 
that  a  certain  state  of  affairs  exists  which  in  fact  does  not,  and  which 
can  only  be  accounted  for  as  the  result  of  a  perverted  ima^ation, 
without  cause  or  evidence.  Thi*;  was  substantially  held  by  this  court 
in  Matter  of  Lapham,  19  Misc.  Rep.  77,  44  N.  Y.  Supp.  90.  Bouvier 
defines  a  "delusion"  as  "a  diseased  state  of  mind  in  which  persons  be- 
lieve things  to  exist  which  exist  only,  or  in  the  degree  they  are 
conceived  of  only  in  their  own  imaginations,  with  a  persuasion  so 
fixed  and  firm  that  neither  evidence  nor  argument  can  convince  them 
to  the  contrary."  In  Seaman's  Friend  Society  v.  Hopper,  33  N.  Y. 
624,  it  is  said : 

"If  a  person  persistently  believes  supposed  facts,  wblch  hare  no  real  ex- 
istence, except  In  bis  perverted  Imagination,  and  against  all  evidence  and 
probability,  and  conducts  himself,  bowerer  logically,  upon  the  assumption 
of  their  existence,  he  Is,  so  far  as  they  are  concerned,  under  a  morbid  delu- 
sion; and  delusion  In  that  case  Is  Insanity.  Snob  a  person  ts  essentially 
mad  or  Insane  on  tboae  subjects,  though  00  other  aabjects  he  may  reason, 
act,  and  speak  like  a  sensible  man." 

Applying  these  definitions  to  the  facts  in  this  case,  it  cannot  be 
argued  that  testator  had  a  mistaken  belief  or  an  unreasonable 
prejudice.  It  went  beyond  these.  It  was  an  insane  delusion.  A 
will  should  be  set  aside  where  it  is  the  offspring  of,  or  its  execution 
is  controlled  by,  a  delusion  or  delusions.  In  Riggs  v.  American  Tract 
Society,  95  N.  Y.  503,  it  was  held  that  it  was  sufficient  to  show  that 
the  donor  was  laboring  under  a  delusion,  out  of  which  he  could  not 
be  reasoned,  which  led  him  to  make  the  gift  in  question  and  which 
so  took  possession  of  his  mind  that  he  could  not  act  upon  the  subject 
sensibly.  In  Matter  of  Gannon,  2  Misc.  Rep.  333,  21  N.  Y.  Supp. 
960,  the  will  was  set  aside  by  the  jury  and  the  judgment  affirmed 
by  the  appellate  court.  The  concluding  portion  of  the  opinion  is  as 
follows:  The  "jury  found  that  Gannon  had  general  testamentary 
capacity,  was  not  a  monomaniac  on  all  subjects,  but  had  an  insane  de- 
lusion affecting  the  will  in  question,  and  was  a  maniac  on  that  sub- 
ject, and  that  such  mania  infiuenced  the  making  of  the  will.  That 
conforms  to  the  rule  in  this  state."  Matter  of  Loewenstine,  2  Misc. 
Rep.  323,  21  N.  Y.  Supp.  931,  Matter  of  Dorman,  5  Dem.  Sur.  iiss. 
Matter  of  Lockwood,  2  Con.  Sur.  118,  8  N.  Y.  Supp.  345,  and 
Matter  of  Kahn,  i  Con.  Sur.  510,  5  N.  Y.  Supp.  556,  were  cases  where 
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wills  were  set  aside  on  the  theory  that  delusions  affected  their  execu- 
tion. 

The  authorities  referred  to  by  counsel  for  proponents  have  been 
carefully  examined,  and.  no  doubt,  the  proper  conclusions  are  therein 
drawn  from  the  facts  presented.  There  is  no  precise  rule,  however, 
which  can  govern  all  cases  where  testamentary  capacity  is  involved. 
Each  case  must  be  determined  by  its  own  facts.  Here  the  testator 
willed  from  his  wife  substantially  his  entire  estate.  She  had  no 
means  of  her  own,  which  he  well  knew.  She  was  dependent  upon 
his  bounty.  It  cannot  be  argued  from  the  evidence  herein,  with  any 
reason,  that  he  should  ^ive  practically  his  estate  to  charitable  institu- 
tions, relatives,  and  friends,  and  bequeath  to  his  wife,  for  her  sup- 
port and  maintenance,  the  income  upon  $i,ooo  a  year — a  sum  grossly 
inadequate  to  supply  her  with  the  necessaries  of  fife — ^unless  his  delu- 
sion controlled  him  when  he  executed  the  instrument  in  question. 
The  false  statements  he  uttered  and  circulated,  the  shameful  epithets 
he  applied  to  her,  and  the  beliefs  he  entertained,  were  the  result  of 
the  delusion  which  possMsed  his  mind,  directed  his  testamentary  act, 
and  conceived  the  testamentary  provisions  which  deprived  her  of  the 
bounty  which  rightfully  belonged  to  her.  Taking  the  evidence  in  its 
entirety,  no  other  conclusion,  in  my  judgment,  should  be  reached. 
A  decree  denying  probate  should  therefore  be  entered. 

Probate  denied* 


(89  Misc.  Rep.  689.) 

In  re  BREWSTER. 

(Essex  Comity  Court  JaniuuT)  19C^) 

1.  lAQUOB  Tax  Law— Hotbt^ 

A  hotwe  wblcb  was  kept  open  for  tbe  entertabunent  of  all  who  came 
to  It  without  any  previous  agreement  as  to  duration  of  stay  or  terms 
of  entertainment,  Is  a  hotel,  tai  tbe  contemplation  of  the  Uquot  tax  law. 

S.  Hang. 

It  iB  not  necessary,  to  constitute  a  hotel,  that  the  proprietor  shoald  keep 
a  safe  for  valoables,  or  have  a  reglatw  or  private  stable  accommodations. 

8.  Same. 

A  bnlldtng  may  be  a  hotel,  tbon^  It  dlsj^ys  tbe  sign  "Boaxdlng 
House." 

4,  Bamr. 

Where  a  bnlldlog  Is  used  exclusively  as  a  hotel  at  a  certain  time,  it 
does  not  lose  Its  prlvU^e  as  such,  within  the  liquor  tax  law,  because 
after  such  date  the  location  of  the  barroom  has  been  changed. 

B»  SaMK— CONTINCODS  OCCUPATION. 

lYhere  after  March  23,  1896,  portions  of  a  building  which  had  been 
used  as  a  hotel  had  at  various  limes  been  rented  to  tanants,  tt  had  not 
been  couttaraonsly  ocenpled  as  a  hotel  from  that  data,  wltbin  the  Uquor 
tax  law. 

&  Bahb— AprLiOATrov—HnsTATEinBirT. 

The  fact  that,  In  an  a^lcattou  for  a  Ugnor  tax  certificate,  the  ap- 
plicant stated  that  the  premises  were  occupted  exclusively  as  a  hotel  on 
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a  certaiD  date,  and  bad  been  so  continuously  occupied  up  to  tlie  time  of 
tbe  appUeatiOD,  and  tbat  the  last  statement  was  t  mistake^  Is  no  ground 
for  reToklng  tbe  certificate. 

Application  of  Byron  R.  Brewster  for  the  revocation  of  a  liquor  tax 
certificate  issued  to  Frank  L.  Hillman.   Application  denied. 

Francis  A.  Smith,  for  petitioner. 
Adelbert  W.  Bynton,  for  Hillman. 

KELLOGG,  J.  It  is  alleged  in  the  p«tition  that  the  liquor  tax 
certi6cate  was  issued  to  said  Frank  L.  Hillman  upon  his  written  ap- 
plication, duly  verified,  stating,  among  other  things:  First.  That  the 
said  premises  were  actually  occupied  as  a  hotel  on  March  23,  1896. 
Second.  That  for  the  past  nine  or  ten  years  the  said  premises  had 
been  continuously  occupied  as  a  hotel.  Third.  That  the  said  Hillman 
might  lawfully  carry  on  such  liquor  traiBc  upon  said  premises,  and  was 
not  within  any  of  the  prohibitions  of  the  law.  Fourth.  That  the  state- 
ments so  made  by  Hillman  were  material  statements  and  were  false; 
that  the  said  premises  are  within  200  feet  of  the  nearest  entrance  of 
buildings  occupied  exclusively  as  dwellings.  The  defendant,  answer- 
ing the  said  petition,  admits  the  granting  of  the  said  certificate,  and  the 
statements  on  which  the  same  was  granted,  and  that  he  has  trafficked 
m  liquors  thereunder  as  alleged,  and  denies,  upon  information  and  be- 
lief, each  and  every  other  allegation  in  said  petition  contained,  and 
alleges  that  said  certificate  was  lawfully  issued,  and  that  each  and  every 
condition  necessary  for  the  issuing  thereof  existed;  that  he  is  in- 
Sormed  and  believes  the  said  premises  were  on  the  23d  day  of  March, 
1896,  actually  occupied  as  a  hotel ;  that  he  was  under  none  of  the 
in'ohibitions  of  the  liquor  tax  law  (Laws  1896,  c.  X12).  These  issues, 
upon  an  order  to  show  cause,  were  sent  to  a  referee,  to  take  and  report 
the  evidence  to  the  court.  The  referee  has  filed  his  report,  and  the  pro- 
ceeding is  now  before  me,  under  the  practice  prescribed  in  subdivision 
2  of  section  28  of  the  liquor  tax  law,  for  an  order  revoking  the  said 
tiquor  tax  certificate. 

Were  the  premises  actually  occupied  as  a  hotel  March  23,  1896, 
when  the  liquor  tax  law  became  operative,  and  were  they  continuously 
occupied  as  a  hotel  thereafter,  and  until  the  liquor  tax  certificate  was 
issuM  to  Hillman?  If  they  were,  the  applicant  is  entitled  to  the  cer- 
tificate, and  it  is  immaterial  whether  or  not  the  liquors  were  sold  upon 
the  premises.  This  brings  us  to  the  question,  what  is  a  legally  consti- 
tuted hotel?  The  terms  *'inn"  and  ''tavern,"  as  used  in  the  statute 
regulating  taverns,  etc.,  are  synonymous.  Overseers,  etc.,  Crown 
Point  v.  Warner,  3  Hill,  150.  The  legal  defmition  of  an  "inn"  is  the 
same  as  what  is  understood  in  this  country  by  a  ''hotel."  An  inn  or 
hotel  is  a  house  where  all  who  conduct  themselves  properly,  and  who 
are  able  and  ready  to  pay  for  their  entertainment,  are  received,  if  there 
is  accommodation  for  them,  or  who,  without  any  stipulated  engage- 
ment as  to  the  duration  of  their  stay  or  as  to  the  rate  of  compensation, 
are,  while  there,  supplied,  at  a  reasonable  charge,  with  their  meals. 
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their  lodgings,  and  such  services  and  attention  as  are  necessarily  inci- 
dent to  the  use  of  the  house  as  a  temporary  home.  Cromwell  v. 
Stephens,  3  Abb.  Praa  (N.  S.)  26,  This  is  the  same  definition  applied 
to  the  term  "hotel'*  by  the  liquor  tax  law  (section  31),  with  the  added 
words,  "and  in  which  the  only  other  dwellers  shall  be  the  family  and 
servants  of  the  hotel  keeper ;  and  which  shall  conform  to  the  follow- 
ing requirements  if  situated  in  a  city,  incorporated  village  of  twelve 
hundred  or  more  •  •  •  inhabitants:  (i)  The  laws,  ordinances, 
rules  and  regulations  relating  to  hotels  and  hotel  keepers  *  *  * 
shall  be  fully  complied  with."  The  petitioner  claims  that  the  omissicm 
to  keep  a  register  and  to  post  notices  as  to  deposit  of  valuables,  and 
the  failure  to  have  stable  accommodations,  go  to  show  that  the  prem- 
ises were  not  run  as  a  hotel.  To  so  hold  would  be  a  technical,  and 
strained  construction  of  the  law,  as  many  places  which  are  recognized 
in  the  country  as  hotels  do  not  have  a  safe,  register,  or  stable.  Be- 
sides, the  statute  requiring  the  posting  of  notices  was  enacted  for  the 
protection  of  the  hotel  keeper,  and  to  limit  his  liability,  and  not  as  a 
requirement  necessary  towards  the  establishing  of  a  hotel.  It  is  not 
necessary  that  the  house  be  kept  only  for  the  reception  of  travelers. 
It  is  not  necessary,  to  constitute  a  hotel,  that  it  shall  conform  to  the 
requirements  of  subdivision  i  of  section  19  of  chapter  401  of  Laws  of 
1892,  or  of  section  31,  c.  112,  of  the  Laws  of  1896.  It  was  a  hotel,  in 
the  contemplation  of  the  liquor  tax  law,  if  it  was  kept  open  for  enter- 
taining strangers  or  travelers.  Matter  of  Moulton,  59  App.  Div.  27, 
69  N.  Y.  Supp.  14.  See,  also,  Liquor  Tax  Law  (Laws  1901,  c.  640)  § 
7.  It  is  sufficient  that  all  who  come  to  the  house  without  any  previous 
agreement  as  to  driration  of  their  stay  or  terms  of  their  entertainment 
are  received  as  guests.  Taylor  v.  Monnot,  4  Duer,  116;  Wintermutc 
V.  Clark,  5  Sanaf.  242. 

Charles  H.  Commings,  the  owner  of  the  premises,  swears  he  was  in 
sole  occupancy  of  the  premises  from  1893  and  until  April  i,  1896; 
that  during  that  time  he  entertained  guests  there  for  hire,  and  received 
the  travehng  public  generally — any  one  who  came,  either  for  single 
meals,  lodging,  or  board.  "I  put  the  building  up  for  a  boarding  house 
or  public  house,  to  keep  people.  I  used  it  for  no  other  purpose.  Sold 
some  groceries  and  dry  goods.  Had  no  office,  only  the  newsroom, 
used  for  men  to  wash  and  sit  in.  It  was  a  hotel,  except  we  did  not  sell 
any  whisky.  I  put  up  sign,  'Boarding  House,'  and  kept  boarders." 
This  witness  was  asked,  Then  don't  you  hcxiestly  think  that  your 
house  was  not  a  hotel,  but  a  boarding  house?"  He  answered:  '  Not 
more  than  lots  of  other  hotels.  I  can't  see  any  difference  between 
that  house,  as  it  was  run,  and  a  hotel  that  doesn  t  sell  drinks.  I  put 
up  the  sign  'Boarding  House'  so  that  people  could  know  that  people 
could  come  in  there  and  be  taken  for  a  week  or  meals  or  lodging.*' 
The  respondent  offered  in  evidence  a  paper  given  by  this  witness  to 
Hillman  to  be  used  on  the  application  for  a  liquor  tax  certificate,  and 
sworn  to.  May  12,  1892,  by  the  witness,  stating  that  prior  to  March 
23,  1896,  he  was  and  had  been  for  about  four  years  the  owner  and  pro- 
prietor of  the  hotel  on  Commings  comer,  in  Main  street,  in  said 
village,  known  as  "Commings'  Hotel"  or  "Commings  House,"  and 
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that  the  building  had  been  continuously  occupied  as  a  hotel  since  that 
time.  The  witness  swore  that  these  statements  made  by  him  were 
true.  Sarah  Commings,  the  wife  of  the  said  Charles  H.  Commings, 
swore  that  they  furnished  meals  and  lodgings  to  any  one  that  came 
and  applied;  that  the  house  was  open  to  all  such  at  any  time.  "We 
called  it  the  'Commings  Boarding  House.* "  The  designation  "board- 
ing house"  or  "hotel"  by  witnesses  is  not  controlling  or  material.  See 
Matter  of  Rasquin,  37  Misc.  Rep.  693,  76  N.  Y,  Supp.  404.  Was  this 
a  hotel  March  23, 1896?  Although  the  accommodations  for  the  guests 
of  the  house  were  limited,  and  not  such  as  are  ordinarily  expected  at 
a  hotel,  I  think  the  contention  of  the  respondent  that  the  premises  were 
occupied  as  a  hotel  on  March  23,  1896,  has  been  established.  In  so 
far  as  this  point  is  concerned,  the  application  must  be  denied. 

This  brings  us  to  the.  consideration  of  the  second  contention,  that 
the  premises  have  been  continuously  occupied  as  a  hotel  since  the 
23d  day  of  March,  1896.  The  petitioner  claims  that  the  building  occu- 
pied by  Commings  was  not  the  same  building  that  HiUman  purchased 
and  claims;  therefore  it  could  not  have  been  continuously  occupied 
as  a  hotel.  The  evidence  on  this  point  is  that  the  house  was  enlarged 
by  putting  the  barber  shop  in  the  basement  and  an  addition  on  the 
rear,  the  barber  shop  now  being  the  barroom.  The  basement  was  a 
part  of  the  building  in  March  23,  1896,  but  was  not  finished  off  into  a 
room.  Does  finishing  this  basement  into  a  room,  and  using  it  as  a 
barroom,  change  the  building,  as  contemplated  by  the  liquor  tax  law? 
If  this  be  true,  then  a  person  keeping  a  hotel  cannot  move  his  bar 
from  one  part  of  the  building  to  a  room  in  another  part.  The  peti- 
tioner cites  Matter  of  Haight,  33  Misc.  Rep.  544,  68  N.  Y.  Supp.  920, 
as  supporting  his  contention.  That  was  a  case  where  an  entirely  dif- 
ferent and  separate  building  was  purchased,  and  connected  with  the 
old  building  by  building  between,  and  the  application  was  for  the  priv- 
ilege of  selling  liquor  in  the  "new  building."  The  court  held  that  the 
"building  purchased  was  not  entitled  to  the  privilege  existing  in  favor 
of  the  hotel  property."  The  law  unquestionably  intended  that  the  cer- 
tificates should  be  confined  strictly  to  the  premises  to  which  they  were 
applicable,  and  not  to  such  premises  as  might,  in  the  future,  be  connect- 
ed with  the  original  premises ;  but  did  it  intend  that  it  should  not  ap- 
ply to  the  original  premises,  that  were  entitled  to  the  exemption, 
simply  because  the  basement  was  made  into  a  barroom.  I  think  not. 
In  Matter  of  Moulton,  59  App.  Div.  29,  69  N.  Y.  Supp.  14,  the  court, 
bv  inference,  sustains  this  position.  This  case  was  affirmed  in  168 
N.  Y.  645,  61  N.  E.  1131. 

The  petitioner  further  contends  that,  if  the  place  in  question  was  a 
hotel  at  the  time  the  liquor  tax  law  was  passed,  it  was  abandoned  as 
such,  and  the  exception  in  the  statute  relieving  HiUman  from  the 
necessity  of  procuring  the  consents  of  residents  does  not  apply  here. 
It  was  held  in  Matter  of  Kessler,  163  N.  Y.  208,  57  N.  E.  402,  that : 

"In  order  to  deprive  the  place  of  the  privilege  conferred  by  the  statute.  It 
mtiiit  appear  that  there  was  a  real  and  substantial  abandonment  of  the  busi- 
ness by  the  occupant.  When  that  Is  shown.  It  will  terminate  the  prlTileKC, 
even  tbougb  tbe  suspension  should  be  for  but  a  brief  period.  Bat  where  tlie 
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occnpant  ts  compiled  to  lUipend  for  a  briet  period  by  stten  of  drenm- 
stances,  or  from  an  aeddent,  *   *  *  tho  right  will  not  be  Umt,  provldlac 
the  business  Is  resumed  at  tbs  first  reanmable  opportonlty." 

The  plain  purpose  of  the  law  was  that,  when  the  business  in  such 
places  has  been  once  abandoned,  it  should  not  be  resumed,  except  with 
the  consent  of  the  residents.  In  Matter  of  Hawkins,  165  N.  Y.  192, 
58  N.  £.  886,  the  court  held  that: 

"The  priTllege  not  attached  to  the  propoty  In  perpetuity,  and  H  not  a  thing 
that  necessarily  and  under  all  clrcnmstances  mns  with  the  land.  It  may  b« 
lost  by  abandonment,  or  nonuser,  when  the  facts  and  circumstances  are  sucli 
as  to  Justify  the  conclusion  that  the  owner  intended  to  discontinue  the  liquor 
tramc  at  the  place.  When  that  *  *  *  Is  established,  the  period  of  time 
during  which  the  place  Is  Tacant,  at  used  for  other  purposes,  Is  not  rery 
material." 

And,  further,  where  the  statements  made  are  immaterial,  although 
technically  false,  they  are  not  false  within  the  meaning  of  the  statute. 

Having  decided  that  the  place  was  a  hotel  March  23,  1896,  the 
only  remaining  question  for  us  to  consider  is,  has  it  been,  within  the 
meaning  of  the  statute,  continuously  occupied  as  a  hotel  since  ?  The 
petitioner  contends  that  it  has  not  been  run  as  a  hotel,  but  as  a  board- 
ing house;  while  the  respondent  claims  the  reverse.  The  evidence 
shows  that  a  large  majority  of  the  people  staying  at  the  house  were 
persons  who  stayed  there  for  a  longer  time  than  one  day,  and  paid  for 
their  accommodations  by  the  week  if  they  stayed  one  week  or  longer, 
or  at  a  stipulated  price  per  week.  On  the  other  hand,  the  e^dence 
shows  that  any  one  who  came  there  and  asked  for  lodging  and  meals 
were  received  and  entertained,  they  paying  25  cents  per  meal  and  the 
same  sum  for  lodging ;  and  each  witness  who  had  kept  the  house  since 
March  23,  1896,  testified  that  they  always  kept  any  person  who  came 
there  and  asked  for  meals  and  lodgings,  if  they  had  the  accommoda- 
tions. Merely  fixing  the  price  to  be  paid  does  not  make  the  person  a 
boarder,  rather  than  a  guest.  Hancock  v.  Rand,  94  N.  Y.  10,  46 
Am.  Rep.  112,  and  cases  cited.  See,  also,  Metzger  v.  Schnabel,  23 
Misc.  Rep.  699,  52  N.  Y.  Supp.  105.  There  are  numerous  decisions 
holding  that,  even  where  there  is  a  special  ap;reement  as  to  time  and 
price,  it  does  not  absolutely  disturb  the  relationship  of  innkeeper  and 
guest,  although  it  seems  to  be  well  settled  that  a  guest,  as  distin- 
guished from  a  boarder,  is  bound  for  no  stipulated  time,  and  stops 
ifor  as  long  or  short  time  as  he  pleases,  paying,  while  he  remains,  the 
customary  charge.  Still  a  person  may  pay  by  the  week  at  a  hotel,  and 
not  change  the  character  of  the  house  to  a  boarding  house.  So  far 
as  the  question  of  entertaining  people  is  concerned,  I  think  the  evi- 
dence sustains  a  finding  that  the  place  has  been  run  as  a  hotel,  within 
the  fair  meaning  of  the  law.  On  the  other  hand,  the  evidence  shows 
that  some  parts  of  this  building  were  used  for  other  purposes  since 
Commings  gave  up  running  the  house.  Rooms  were  rented  and  occu- 
pied by  a  dressmaker,  who  kept  house  in  the  rooms  she  occupied,  and 
other  similar  occurrences ;  in  one  instance  leaving  only  five  rooms  for 
guests.   Without  going  further  into  a  discussi<m  of  the  eridence  take« 
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before  the  referee,  but  after  a  thorough  and  careful  examination  of  all 
of  the  evidence,  it  seems  to  me  that  under  the  evidence  presented  I 
must  hold  that  the  respondent  has  failed  to  establish  his  contention 
that  the  premises  have  been  continuously  occupied  as  a  hotel,  within 
the  meaning  of  the  liquor  tax  law,  since  the  passage  of  that  law.  March 
23,  1896. 

The  respondent,  Hilhnan.  claims  that,  as  he  acted  in  ^ood  faith,  the 
statertient  as  to  the  continuous  occupancy  of  the  hotel  is  immaterial, 
and  the  application  must  be  dismissed.  The  prohibition  contained  in 
section  24,  subd.  2,  of  the  liquor  tax  law,  provides  that  the  prohibition 
therein  shall  not  apply  to  a  place  which,  on  the  23d  day  of  March,  1896, 
was  lawfully  occupied  as  a  hotel.  Secticm  17,  subd.  8,  of  the  same 
law,  provides  for  filing  the  certificates  in  a  case  where  the  premises 
are  within  the  prescribed  limits,  except  that  such  consent  shall  not  be 
required  for  any  place  described  in  said  statement  which  was  occupied 
as  a  hotel  March  23,  1896,  notwithstanding  the  traffic  in  liquors  was 
not  carired  on  thereat.  The  Court  of  Appeals,  in  considering  a  simi- 
lar case  (In  re  Hawkins,  165  N.  Y.  191,  58  N.  E.  885),  said: 

**The  Btatement  In  the  application  upon  which  the  order  was  based,  even 
if  ontnie,  was  wholly  Immaterial,  and  an  order  revoking  a  license  for  a  false 
statement  cannot  be  predicated  upon  such  a  representation.  There  was  power 
auder  the  law  to  isine  the  certificate,  whether  the  business  had  been  con- 
tinuously carried  on  at  the  place  in  qnestlon  ae  not  after  the  enactment  of 
the  present  law.  The  statute  does  not  require  the  ose  of  the  premises  for  the 
purpose  of  the  traffic  to  be  contlnaoua.  The  word  'continuona*  doee  not  apply 
to  that  provision  of  the  statute,  <»  to  the  exception  therein  In  favor  of  places 
like  this.** 

I  do  not  see  why  the  same  principle  will  not  apply  to  a  place  occu- 
pied as  a  hotel  March  23,  1896,  although  no  liquor  was  sold.  Again, 
at  page  192,  165  N.  Y.,  and  page  885,  58  N.  E.,  the  court  says: 

**Kor  Is  It  necessary  to  produce  the  consents  required  by  subdivision  8  of 
section  17.  All  that  Is  necessary  to  state,  in  order  to  relieve  the  applicant 
from  the  necessity  of  filing  consents,  is  that  the  traffic  was  actually  and  law- 
fully carried  on  upon  the  premifies  March  23,  1886.  The  word  'continuously.' 
which  10  used  In  the  same  subdivision,  refers  to  a  case  where  consents  are 
neceBsary  for  other  places,  and,  having  been  once  obtained  and  filed,  are  pre- 
served and  k^t  In  force  so  long  as  the  place  shall  be  continuously  occupied 
for  the  traffic.  Inasmuch  as  no  consents  were  necessary,  and  the  place  in 
question  was  expressly  excepted  from  the  provisions  of  the  law  which  re- 
<iuired  consents  to  be  filed,  the  statement  In  the  application,  whether  true  or 
false,  was  utterly  Immaterial.  In  Matter  of  Kessler,  163  N.  Y.  205,  57  N.  E. 
402.  this  question  was  not  raised  or  passed  upon.  It  was  assumed  by  both 
Iiartles  in  that  case  that  it  was  necessary  under  the  statute  that  the  traffic 
should  be  continuous  In  order  to  entitle  the  applicant,  who  had  not  procured 
the  consents  prescribed,  to  the  certificate.  Clearly,  it  Is  not,  as  will  be  seen 
by  a  careful  reading  of  the  statute.  All  that  was  decided  In  that  case  was 
that,  under  the  facts  and  circumstances  disclosed,  the  traffic  was  continuous, 
within  the  fair  meaning  of  the  statute." 

It  was  also  held  in  the  Kessler  Case  that : 

"The  false  statements  in  an  application  for  a  certificate  which  will  justify 
ItH  revocation  under  the  statute  must  relate  to  some  material  matter  of  fact, 
aud  It  must  be  shown  that  such  fact  was  willfully  misstated  by  the  applicant." 
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There  is  nothing  in  this  case  to  show  the  statements  made  by  Hill- 
man  were  willfully  false.  The  evidence  shows  that  in  Hillman's  ap- 
plication for  a  liquor  tax  certificate  his  grantor  made  a  statement 
under  oath  "that  prior  to  March  23,  1896,  he  was,  and  bad  been  for 
about  four  years,  the  owner  and  proprietor  of  the  hotel  on  Oxninings' 
corner,  in  Main  street,  known  as  Commtngs'  Hotel'  or  the  'Comnungs 
House,'  and  that  said  building  had  been  continuously  occupied  as  a 
hotel  since  that  time."  Hillman  swore  he  never  was  inside  of  the 
house  until  he  bargained  for  it,  some  few  months  before  he  made  his 
application  for  the  certificate.  If  I  correctly  construe  the  meaning  of 
the  court  in  163  and  165  N.  Y.,  57  and  58  N.  E.,  supra,  the  principle 
applied  in  163  N.  Y.,  57  N.  E.,  is  the  same  as  the  case  under  considera- 
tion, excepting  that  the  court  held  in  that  case  that  the  premises  had 
been  continuously  occupied  as  a  hotel,  while  in  this  case  I  hold  they 
had  not  been.  We  find  ourselves  confronted  with  the  decision  of  the 
Appellate  Division,  holding  that  the  question  of  good  faith  is  imma- 
terial, and  the  Court  of  Appeals,  deciding  that  it  must  be  shown  that 
the  facts  were  willfully  misstated.  If  it  must  be  shown  that  the 
facts  were  willfully  misstated,  then  certainly  the  question  of  good  faith 
is  material,  and,  the  evidence  failing  to  show  that  the  statements  of 
Hillman  were  willfully  misstated,  and,  on  the  contrary,  showing  that 
he  acted  in  good  faith,  it  seems  to  me  that  under  the  decisions  of  the 
Court  of  Appeals  the  application  to  revoke  and  cancel  the  said  certifi- 
cate must  be  denied. 

AppHcattbn  denied,  with  costs. 
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In  re  LBGQBTT  ATX. 
Cimr  OF  NBW  YORK  V.  GOVIN. 
(Supreme  Conrt,  Appellate  Division,  First  Department   March  6,  1903.) 
!L  Hdhicifal  Corporationb — Opkninq  Strbbts — Damages — Exiariiia  Eabb- 

KBNT. 

In  188S,  tbe  city  of  New  York  Instituted  proceedings  to  acquire  the  land 
necessary  to  Idy  out  a  street  designated  on  a  map  previously  filed  with 
the  register.  On  July  1,  1897,  the  acquisition  was  completed.  Prior  to 
this  date  the  land  had  been  subdivided  into  lots,  and  a  map  made  thereof, 
upon  which  appeared  the  proposed  street  as  laid  out  on  the  city's  map. 
These  lots  were  sold,  and  deeds  delivered  July  2,  ISS^.  The  boundaries 
of  the  lots  included  all  of  the  land  within  the  proposed  street,  and  a 
clause  was  Inserted  in  the  deed  to  the  effect  that  the  aale  was  subject  to 
proceedings  which  ml^t  be  pending  for  the  opening  of  the  street.  On 
the  back  of  the  map  the  street  was  described  as  a  "proposed"  street 
Beld,  that  the  grantee  bad  an  absolute  title  to  the  land  Included  In  the 
street,  not  subject  to  any  easements,  and  should  be  allowed  compensation 
to  the  full  fee  value  for  the  opening  of  the  street 

Yan  Bmnt,  P.  J,,  dissenting. 

Appeal  from  Special  Term,  New  York  county. 

Proceedings  by  the  city  of  New  York  to  acquire  land  for  the  open- 
ing of  a  street,  in  which  Rafael  R.  Govin  appeared  as  an  owner,  claim- 
ing damages.  From  an  order  denying  a  motion  to  confirm  a  report 
of  the  commissioners  of  estimate  and  assessment,  the  city  appeals. 
AflSrmed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH.  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM.  Jj. 

John  P.  Dunn,  for  appellant. 
William  H.  Blymyer,  for  respondent. 


McLaughlin,  J.  On  or  prior  to  January,  1894,  the  city  of  New 
York  made  and  file5  in  the  office  of  the  register  of  the  city  a  map 
upon  which  appeared  certain  proposed  streets,  among  others  Leggett 
avenue;  and  in  1806  it  instituted  this  proceeding  to,  and  on  the  ist 
day  of  July,  1897,  md,  acquire  the  land  necessary  to  lay  out  such  ave- 
nue. A  portion  of  the  land  taken  for  this  purpose  is  designated  in 
the  record  as  "Damage  Map  No.  10,"  and  in  the  preliminary  report 
of  the  commissioners  an  award  of  $2,600  was  'made  tb  unknown  own- 
ers. Thereafter  Edward  K.  Jones  and  the  respondent,  Rafael  R. 
Govin,  appeared  in  the  proceeding,  and  objected  to  the  report  upon 
the  ground  that  .they  were  the  owners,  and  that  the  damages  awarded 
were  insufficient.  Evidence  was  subsequently  offered  which  satisfied 
the  commissicmers  that  the  respondent— he  having  in  the  meantime 
purchased  the  interest  of  Jones — ^was  the  owner,  and  an  award  was 
made  to  him  of  $3,787,  which  was  the  full  fee  value-;  but  this  was 
finally  reduced  to  $250,  upon  the  ground  that  he  was  only  entitled  to 
substantial  damages,  inasmuch  as  the  land  taken  was  burdened  with 
an  easement  of  passage  and  repassage.  The  court  at  Special  Term  re- 
fused to  confirm  the  report,  a  motion  having  been  made  therefor, 
but  instead  sent  the  matter  back  to  the  c<nmnissioners  for  reconsid- 
SON.T.B.— 43 
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eration,  upon  the  ground,  as  a[^ars  froni  the  opinion  of  the  justice 
sitting  at  Special  Term,  that  "substantial  damages  as  the  facts  war- 
ranted had  not  been  allowed,"  and  it  is  from  this  order  that  the  pres- 
ent appeal  is  taken. 

It  appears  that  the  land  taken  originally  was  a  part  of  a  large  tract 
formerly  owned  by  one  Casanova.  After  Casanova's  death,  in  an 
action  of  partition  the  whole  tract  was  sold  in  two  parcels.  This  sale, 
however,  was  set  aside,  and  then  the  tract  was  subdivided  into  123 
lots,  and  a  map  made  thereof,  upon  which  appeared  certain  streets 
and  other  proposed  streets,  among  which  was  Leggett  avenue.  On 
the  2d  of  June,  1897,  these  lots  were  sold  at  public  auction  by  num- 
berSf  and  as  indicated  upon  the  map  made  by  the  referee,  and  deeds 
delivered  to  the  purchaser  on  the  2d  of  July  following.  The  pircel 
here  in  dispute  is  made  up  of  a  part  of  six  lots,  four  on  one  side  of 
Leggett  avenue  and  two  on  the  other,  all  owned  by  the  respondent. 
The  question  presented  is  whether  the  respondent  or  his  grantor  had 
the  absolute  title  to  the  land  when  the  city  acquired  title  thereto.  If 
they  did,  then  the  order  is  right,  and  should  be  affirmed;  otherwise 
it  should  be  reversed — a  substantial  award  having  been  made  by  the 
commissioners.  It  is  well  settled  that,  "without  making  such  a  ded- 
ication to  the  public,  a  grantor  may,  by  selling  lots,  and  describing 
them  as  bounded  by  streets  running  through  his  own  land,  create 
an  easement  in  the  land  called  a  'street'  in  favor  of  his  own  grantees, 
and  that,  although  the  fee  of  such  land  remains  in  him,  it  is  incum- 
bered by  that  easement."  Matter  of  nth  Avenue,  81  N.  Y.  447. 
But  it  is  equally  well  settled  that,  whether  there  is  such  a  grant 
of  an  easement,  however,  either  express  or  implied,  depends  entirely 
upon  the  intent  of  the  parties  to  the  grant ;  and  for  the  purpose  of 
ascertaining  what  that  mtent  was  the  court  will  take  into  considera- 
tion the  words  of  the  grant,  as  well  as  all  of  the  facts  and  circum- 
stances attending  the  transaction,  the  situation  of  the  parties,  and  the 
condition  of  the  thing  granted.  Matter  of  ix6th  St.,  i  App.  Div.  436, 
37  N.  Y.  Supp.  508. 

Applying  this  rule  to  the  facts  here  presented,  we  think  it  is  clear  the 
referee  did  not  intend  to  sell,  nor  the  respondent  and  his  grantor  to 
purchase,  the  lots  in  question  subject  to  any  easement  whatever;  on 
the  contrary,  it  was  the  intent  of  both  parties  that  the  entire  fee 
should  pass  to  the  purchaser.  This  intent  is  indicated  not  only  by 
the  boundaries  of  the  lots,  which  included  all  of  the  land  within  the 
proposed  street — some  of  them  extending  nearly  across,  others  taking 
but  a  very  small  portion;  and  the  greater  part  of  one  being  in  the 
street — ^but  also  by  the  clause  inserted  in  the  deed  of  conveyance  to 
the  effect  that  the  sale  was  made  subject  to  proceedings  which  might 
be  pending  for  the  opening  of  streets  and  avenues  as  indicated  on  the 
map.  This  clause  evidently  had  reference  to  the  proceedings  which 
had  already  been  taken  by  the  city  for  the  purpose  of  acquiring  the 
title  to  a  portion  of  these  lots,  and  which  it  did,  in  fact,  acquire  after 
the  lots  were  sold,  and  one  day  before  the  deed  was  actually  delivered. 
It  is  also  indicated  by  the  fact  that  on  the  back  of  the  map  was-  a 
rstatement  that  Leggett  avenue  was  only  a  proposed  street.  '  Uoon 
Ihese  facts  we  think  the  Special  Term  was  right  in  refusing  to  confirm 
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the  referee's  report,  and  sending  the  matter  back  to  the  commission- 
ers for  further  consideration. 

The  order  is  right,  and  must  be  affirmed,  with  $io  costs  and  dis- 
bursements. All  concur,  except  VAN  BRUNT,  P.  J.,  who  dissents. 

INGRAHAM,  J.  I  concur  with  Mr.  Justice  McLAUGHLIN. 
The  sale  in  partition,  which  it  is  claimed  subjected  the  property  in 
question  to  an  easement,  was  made,  and  the  conveyance  under  such 
sale  was  delivered,  after  the  commencement  of  these  proceedings  to 
acquire  the  fee  of  Leggett  avenue  for  a  public  street.  The  deed  upon 
that  sale  was  delivered  after  the  fee  had  actually  vested  in  the  city  by 
a  resolution  of  the  board  of  street  opening  and  improvement.  Leg- 
gett avenue  was  indicated  on  the  map  <A  this  part  of  the  city  as  an 
avenue  which  had  been  laid  out  by  the  public  authorities.  An  ease- 
ment to  which  the  fee  of  that  street  would  be  subject  would  be  ac- 
quired upon  the  owners  of  property  abutting  upon  the  street  execut- 
ing a  deed  conveying  property  bounding  it  by  the  proposed  street  or 
avenue.  When,  however,  the  proceeding  to  acquire  the  title  to  Leg- 
gett avenue  was  commenced,  the  fee  of  Leggett  avenue  was  free  from 
any  easement,  and  none  was  created,  until  after  the  city  had  acquired 
the  fee.  The  cit^  certainly  was  botmd  to  pay  for  the  property  in  the 
condition  it  was  m  at  the  time  it  took  the  fee,  and  no  subsequent  act 
of  the  parties  could  create  an  easement  in  the  property  that  had  then 
been  acquired  by  the  city  which  would  afifect  the  right  of  the  owners 
of  the  property  to  its  fair  value  at  the  time  it  was  taken. 


OOLELL     DELAWARE,  L.  &  W.  B.  GO. 
(Supreme  Oourt,  Appellate  DlTlslon,  Second  D^mrtmenL  Marcli  9, 1906.) 

1  KBOliieBIIT   DUTH— BtATDTORT    RfOHT  or  AcnOH— -LlHtTATIONS— Ahbhd- 
HKKT. 

Where  a  atatnte  glrlng  a  hnsband  a  rigbt  of  recoTery  for  the  negligent 
kiUlng  of  his  wife  provided  that  the  actioa  most  be  commenced  within 
one  year,  the  right  of  action  Itself,  and  not  merely  the  remedy,  is  taken 
away  by  the  expiration  of  more  than  one  year  between  the  accrual  of 
the  canae  of  action  and  the  eommencement  of  the  action,  and  the  defense 
of  limitation  need  not  be  raised  by  answer,  bat  a  complaint  sbowlng  tiut 
more  than  one  year  baa  dapaed  Is  demnrrable,  eo  that  the  grantli^;  of 
leave  to  amend  the  answer  so  as  to  set  np  limitations  does  not  Injure 
plaintur. 

Appeal  from  Special  Term,  Kings  county. 

Action  by  Edward  H.  Colell,  as  administrator  of  the  estate  of 
Cecile  Colell,  deceased,  against  the  Delaware,  Lackawanna  &  West- 
em  Railroad  Company.  Prom  an  order  granting  defendant  leave  to 
amend  its  answer,  plaintiff  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODWARD, 
HIRSCHBERG,  and  HOOKER.  JJ. 

Edward  J.  McCrossin,  for  appellant 
Hammond  Odell,  for  respondent. 
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WOODWARD,  J.  The  plaintiff  brought  this  action  to  recover 
damages  for  the  alleged  negligent  killing  of  his  wife  by  the  defendant. 
The  accident  occurred  in  the  state  of  New  Jersey,  on  July  30,  189S, 
resuhing  in  the  death  of  plaintiff's  intestate  on  August  2d  following. 
The  action  is  based  on  the  provisions  of  a  New  Jersey  statute  similar 
in  its  scope  and  effect  to  the  provisions  of  section  1902  of  the  Code 
of  Civil  Procedure.  It  is  provided  in  this  statute  that  the  action  must 
be  commenced  within  one  year  from  the  date  of  the  accident.  The  ac- 
tion was,  in  fact,  commenced  on  July  18,  1900 — ^nearly  two  years 
after  the  acddent  happened ;  but  the  answer  of  the  defendant  did  not 
set  up  the  defense  of  a  limitation  under  the  statute,  and  the  case  went 
to  trial  in  June  of  last  year,  resulting  in  a  disagreement  of  the  jury. 
The  defendant  now  moves  for  permission  to  amend  its  answer,  setting 
up  the  limitation ;  and  this  motion  has  been  granted,  appeal  coming 
to  this  court. 

The  rule  is  well  settled  that,  where  a  statute  gives  a  right  unknown 
to  the  common  law,  and  limits  the  time  within  which  an  action  shall 
be  brought  to  assert  it,  the  statutory  limitation  measures  the  extent 
and  qualifies  the  nature  of  the  right  conferred,  and  will  be  respected 
and  enforced  by  the  courts  of  any  state  wherein  the  plaintiff  may  sue. 
Dailey  v.  N.  Y.,  Ontario  &  Western  Ry  Co.,  26  Misc.  Rep.  539,  540, 
57  N.  Y.  Supp.  485,  and  authorities  there  cited;  The  Harrisburg,  119 
U.  S.  199,  214,  7  Stip.  Ct.  140,  30  L.  Ed.  358;  Hill  v.  Supervisors, 
119  N.  Y.  344,  23  N.  E.  921 ;  Hamilton  v.  Royal  Insurance  Co.,  136 
N.  Y.  327,  338,  so  N.  E.  863,  42  L.  R.  A.  485.  It  will  hardly  be 
questioned  that  a  right  of  action  for  injuries  resulting  in  death  does 
not  survive  at  common  law  (The  Harrisburg,  119  U.  S.  205,  7  Sup. 
Ct  140,  30  L.  Ed.  358),  and  the  only  right  of  the  plaintiff  in  the  case 
now  before  us  is  that  given  by  the  statute  of  New  Jersey,  which  pro- 
vides that  an  action  may  be  maintained  by  the  personal  representa- 
tive of  the  deceased  if  it  is  commenced  within  one  year.  After  that 
time  the  plaintiff  has  no  right  whatever  to  a  remedy,  and,  as  the  com- 
plaint shows  upon  its  face  that  the  action  was  not  commenced  until 
after  more  than  one  year  had  elapsed  fropi  the  time  of  the  accident, 
and  the  objection  may  be  raised  at  any  time  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  (section  49(^ 
Code  Civ.  Proc.),  the  plaintiff  could  not  be  benefited  by  a  reversal  of 
the  order  appealed  from.  This  is  not  a  case  where  the  plaintiff  has  an 
unlimited  right  of  action,  subject  only  to  the  statute  of  limitations,  in 
which  case  it  must  be  pleaded,  but  the  entire  status  of  the  plaintiff 
depends  upon  the  provisions  of  the  New  Jersey  statute,  the  limitation 
upon  the  right  being  as  much  a  part  of  the  law  as  the  right  of  action 
itself,  and  after  the  expiration  of  one  year  from  the  date  of  the  acci- 
dent the  plaintiff  has  no  greater  legal  rights  than  he  would  have  if 
there  were  no  such  statute  in  evidence.  The  time  within  which  the 
suit  must  be  brought  operates  as  a  limitation  of  the  liability  itself  as 
created,  and  not  of  the  remedy  alone.  It  is  a  condition  of  the  right 
to  sue  at  all.  The  Harrisburg,  119  U.  S.  214,  7  Sup.  Ct.  140,  30  L. 
Ed.  358;  Kiefer  v.  Grand  Trunk  R.  Co.,  12  App.  Div.  28,  33,  42  N. 
Y.  Supp.  171,  and  authorities  there  cited,  affirmed  153  N.  Y.  688, 48  N. 
£.  1 105.  In  Grother  v.  New  York  &  Brooklyn  Bridge,  18  App.  Div. 


Digiiized  by 


Google 


Sup.  Ct.) 


FITZPATRICK  V.  FOX. 


677 


379,  46  N.  Y.  Supp.  411,  the  amendment  was  asked  for  after  the 
lapse  of  time  in  which  the  plaintiff  might  have  amended  his  com- 
plaint to  meet  the  requirements  of  a  statutory  condition  precedent,  and 
it  was  very  properly  refused.  But  in  the  matter  now  before  us  the 
plaintiff's  right  of  action  had  lapsed  before  the  c(Mnplaint  was  served ; 
and,  while  the  amendment  does  not  appear  to  be  necessary  for  the 
protection  of  the  defendant,  the  plaintiff  can  suffer  no  legal  wrong  by 
such  amendment,  and,  the  Special  Term  having  exercised  its  discre- 
tion in  the  premises,  it  should  not  be  disturbed.  The  order  appealed 
from  should  be  affirmed,  with  costs. 

Order  affirmed,  wltb  f  10  costs  and  disbursements.   All  concur. 


FITZPATRICK  T.  FOX  et  al. 
(Supreme  CoUrt,  Appellate  Division,  Seocmd  Department  March  6,  1908.) 

1.  FRADOnLBNT  CONTETANCES— EvmBNCE. 

In  an  action,  nuder  Code  Civ.  Proc.  |  1871,  to  reacb  property  alleged 
to  have  been  transferred  by  a  busband  to  his  wife  In  fraud  of  creditors, 
evidence  by  defendants  tbat  the  real  property  bad  formerly  belonged  to 
tbe  wife,  and  bad  been  transferred  to  the  busband  with  the  understand- 
ing that  It  ataould  be  restored  to  the  wife  on  demand,  and  tbat  tbe  trans* 
for  sought  to  be  set  aside  was  made  in  pursnance  of  tbla  agreement;  and 
that  tbe  wife  had  advanced  money  to  tbe  husband  for  the  pnrcbase  of 
certain  personalty  also  transferred  to  her,  was  Imivoperly  excluded. 

Appeal  from  special  term,  Kings  county. 

Action  by  WUliam  Fitzpatrick  against  Patrick  Fox  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

Robert  H.  Roy,  for  appellants. 
Sanders  Shanks,  for  respondent. 

WOODWARD,  J.  This  action  was  brought,  under  the  provisiona 
of  section  1871  of  the  Code  of  Civil  Procedure,  to  reach  certain  real 
and  personal  property  alleged  to  have  been  transferred  by  the  defend- 
ant Patrick  Fox  to  his  wife,  the  defendant  Catherine  Fox,  for  the 
purpose  of  hindering,  delaying,  and  defrauding  creditors.  The  evi- 
dence show's  that  the  plaintiff  performed  certam  services  for  the  de- 
fendant Patrick  Fox  m  July,  IQOO,  and  that  in  February,  1902,  he 
recovered  judgment  against  such  defendant  for  $476.92,  upon  which 
execution  was  returned  unsatisfied.  The  evidence  also  shows  that  the 
defendant  Patrick  Fox  held  the  title  to  certain  parcels  of  real  estate 
and  some  personal  property,  and  that  he  was,  and  had  been  for  a  se- 
ries of  years,  engaged  in  business  as  an  iron  manufacturer.  Subse- 
quent to  the  performance  of  the  services  of  the  plaintiff  for  which 
judgment  has  been  recovered,  the  defendant  Patrick  Fox,  for  a  nom- 
inal consideration,  conveyed  to  his  wife  all  his  real  estate  and  personal 
property;  and  it  appears  from  the  evidence  of  both  of  the  defendants 
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that  they  were  aware  of  the  fact  that  the  effect  of  these  transfers  was 
to  leave  the  defendant  Patrick  Fox  without  any  property,  though  it 
does  not  appear  that  at  the  time  of  such  transfer  the  defendant  Cath- 
erine Fox  knew  that  the  plaintiff  had  a  valid  claim  against  the  defend- 
ant Patrick  Fox.  Simultaneously  with  this  transfer  the  defendant 
Catherine  Fox  gave  the  defendant  Patrick  Fox  a  power  of  attorney 
to  deal  with  the  entire  property  so  transferred,  and  the  latter  contin- 
ued in  business  in  his  own  name,  and  the  deeds  and  bill  of  sale  by 
which  the  property  was  transferred  were  not  entered  of  record  until 
after  the  recovery  of  the  judgment  in  suit  by  the  plaintiff.  The  learn- 
ed court  has  found  that  the  transfers  were  made  to  hinder,  delay,  and 
defraud  the  creditors  of  Patrick  Pox,  and  has  decreed  the  payment 
of  the  plaintiff's  judgment  out  of  the  property  so  transferred.  The 
defendants  appeal. 

The  question  of  fraudulent  intent  in  cases  of  this  character  is  one 
of  fact,  and  not  of  law,  and  conveyances  or  charges  may  not  be  ad- 
judged fraudulent  as  against  creditors  or  purchasers  solely  on  the 
ground  that  they  are  not  founded  on  valuable  consideration.  Guy  v. 
Craighead,  40  App.  Div.  261,  57  N.  Y.  Supp.  1070,  and  authorities 
cited.  In  the  case  now  before  us  the  defendants  offered  evidence  tend- 
ing to  prove  that  the  real  estate  had  formerly  belonged  to  the  defend- 
ant Catherine  Fox,  and  that  it  had  been  transferred  to  the  defendant 
Patrick  Fox  with  the  understanding  that  it  should  be  restored  to  the 
original  owner  on  demand,  and  that  the  transfer  here  sought  to  be 
set  aside  as  against  the  plaintiff  was  i..ade  in  pursuance  of  this  agree- 
ment, and  for  the  purpose  of  protecting  the  defendant  Catherine  Fox 
against  the  family  of  Patrick  Fox,  who  had  threatened  to  throw  her 
out  into  the  street  when  they  came  into  the  possession  of  the  property. 
There  was  likewise  evidence  offered  tending  to  establish  that  the  de- 
fendant Catherine  Fox  had  advanced  money  to  the  defendant  Patrick 
Fox  for  the  purchase  of  property,  aiul  that  there  was  in  fact  a  valid 
consideration  back  of  all  of  the  transactions,  but  this  evidence  was  ex- 
cluded from  consideration.  If  this  was  the  true  state  of  affairs,  a 
court  of  equity  could  not  disregard  it,  and  decree  the  payment  out  of 
the  property  of  the  defendant  Catherine  Fox,  and  the  fact  that  this 
evidence  was  excluded  requires  a  reversal  of  the  judgment.  The  judg- 
ment creditor  has  no  right  to  have  his  debts  paid  out  of  the  property 
of  the  defendant  Catherine  Fox.  His  right  depends  wholly  upon  the 
establishing  of  the  conveyance  with  intent  to  hinder,  delay,  and  de- 
fraud creditors.  The  conveyance  was  merely  the  performance  of  a 
previously  existing  agreement  to  restore  the  property  to  its  real 
owner.  It  has  not  operated  to  deprive  the  plaintiff  of  any  rights,  and 
he  cannot  recover  here.  When  a  judgment  creditor  assails  a  convey- 
ance made  by  the  judgment  debtor,  he  cannot  place  upon  the  grantee 
the  onus  of  showing  good  faith,  and  of  establishing  that  the  grantor 
was  solvent  after  the  conveyance,  by  simply  showmg  that  the  deed 
was  not  founded  upon  a  valuable  consideration  (Guy  v.  Craighead, 
supra) ;  and,  where  the  defendants  offer  to  prove  a  state  of  facts 
tending  to  show  that  the  real  ownership  of  the  property  has  not  been 
changed,  it  is  error  to  refuse  to  consider  such  evidence.  These  ob- 
servations are  made  as  bearing  simply  upon  the  appeal  before  us,  and 
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should  not  be  interpreted  as  indicating  any  conclusion  by  us  upon  the 
merits,  for  we  have  reached  none. 

The  judgment  appealed  from  should  be  reversed,  with  costs  to  abide 
the  final  award  of  costs.  All  concur. 


GUAKANTY.TRTT8T  CO,  OP  NEW  TOBK  T.  GBIIinTHS. 

(Supreme  Court,  Appellate  DlTisl<nu  First  Departmsnt  Bfarch  8,  1906.) 

1.  Triai-— Calendah— Lbkoth  or  Trial. 

When  a  trial  will  "necessarily"  occupy  more  than  two  boura.  the  court. 
Id  the  exercise  of  Its  discretion,  should  said  the  case  to  the  foot  of  the 
general  eslendar. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Guaranty  Trust  Company  of  New  York  against  Wil- 
liam J.  Griffiths.  From  an  order  placing  the  action  on  the  preferred 
calendar  for  trial,  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Adam  Prank,  for  appellant. 

Julien  T.  Davies,  Jr.,  for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  that,  upon  the  facts  pre- 
sented, we  ought  not  to  interfere  with  the  discretion  exercised  by  the 
court  at  Special  Term  in  placing  this  action  on  the  preferred  calendar 
for  trial.  If  the  trial,  however,  necessarily  occupies  more  than  two 
hours,  as  the  attorney  for  the  appellant  contends  it  will,  then  the  tiial 
court  should  exercise  the  discretion  which  it  has,  and  send  the  case 
to  the  foot  of  the  general  calendar. 

The  order  appealed  from  is  affirmed,  urith  $zo  costs  and  disburse- 
ments. 


SHAlOjEnr  T.  KOBHI^S. 
<8iiprCTie  Gonrt,  AroeUaM  iHvlsion.  First  D^tartment  March  9,  1906.) 

1.  AccoiiD  AND  Satibfaction— Pathkht  OF  Lebs  tbah  Dub— Aohebhekt  to 

Batibft. 

Payment  of  750  In  cash,  and  the  giving  of  the  Judgment  debtor's 
own  note  for  a  Uke  amount,  payable  In  three '  montbB,  with  interest, 
which  note  Is  paid  at  maturity,  is  not  a  sufflclent  consideration  to  sup- 
pcHrt  an  agreement  to  satisfy  a  judgment  for  $220.29. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  John  Shanley  against  David  M.  Koehler.  Prom  a  ju(^- 
ment  for  defendant,  entered  on  a  decision  of  the  court  at' Special 
Term,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,*  and  HATCH,  McI^UGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Michel  Kirtland,  for  appellant. 
Arnold  C.  Weil,  for  respondent. 
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INGRAHAM,  J.  On  the  isth  day  of  May,  1896,  the  defendant 
j-ecovered  a  judgment  against  the  plaintiff  for  $226.2c>.  That  judg- 
ment was  duly  docketed  in  Kings  county,  and  execution  was  issued 
to  the  sheriff  of  Queens  county,  which  execution  was  duly  returned 
by  such  sheriff  wholly  unsatisfied.  In  July,  1896,  the  plaintiff  having 
applied  to  the  defendant  to  settle  this  judgment,  the  defendant  asked 
the  plaintiff  if  be  had  $50  to  give  then,  to  which  the  plaintiff  replied 
that  be  had  not,  but  that  "in  about  two  months  I  will  give  vou  $50." 
The  defendant  then  referred  the  plaintiff  to  a  Mr.  Lax,  by  whom 
an  agreement  was  made  whereby  the  amount  of  the  judgment  was 
to  be  satisfied  by  the  plaintiff  paying  to  the  defendant  $50  in  cash, 
and  giving  a  promissory  note  for  $50,  payable  three  months  from 
date,  which  was  subsequently  executed.  The  plaintiff  paid  to  the 
defendant  $50  in  cash,  and  gave  his  unindorsed  note,  dated  July  17, 
1896,  for  $5(^  with  interest  at  6  per  cent.,  when  a  receipt  was  given 
as  follows: 

••New  York,  July  IT,  189a 
"Received  from  John  Sbanley  Fifty  no/100  Dollars  and  a  promissory  note 
made  by  said  Bbanley  for  ^.00  bearing  date  Jnly  17,  1896,  at  three  montbs. 
If  said  note  Is  paid  at  maturity  It  will  be  in  settlement  of  Judgment  ob- 
tained by  me.  Said  note  being  payaUe  at  thla  ofllce,  112  Broad  St  Mew 
York  aty.  B.  Lax,  for  D.  7A.  Koehler." 

When  this  note  was  paid  the  defendant  was  present.  Plaintiff  then 
told  him  that  he  was  going  to  pay  the  note,  and  Koehler  said,  "Go 
on  and  give  Mr.  Sbanley  a  receipt  in  full."  And  the  following  re- 
ceipt was  given: 

••New  Yorkj  Oct.  18,  1898. 

"Received  from  John  abonley  Fifty  **/ioo  Dollars  In  foil  settlement  ct 
bis  account.  D.  M.  Koehler  &  Son  Ck>^" 

Nothing  further  seems  to  have  been  done  until  September  30,  1902, 
when  the  plaintiff  asked  Koehler  to  satisfy  the  judgment  of  record, 
which  the  defendant  declined.  The  plaintiff  subsequently  became  the 
owner  of  real  property  in  the  county  of  New  York  upon  which  this 
judgment  was  a  Uen,  and  brought  this  action  to  have  the  judgment 
satisfied.  The  court  found  that  on  or  about  July  17,  1896,  the  plain- 
tiff made  an  agreement  with  the  defendant  whereby  it  was  agreed 
between  them  that  if  the  plaintiff  would  pay  $50  cash,  and  give  his 
negotiable  promissory  note  for  $50,  payable  three  months  from  date, 
and  pay  the  same  at  maturity,  the  performance  of  said  agreement 
would  be  a  full  settlement  and  satisfaction  of  said  judgment;  that 
thereupon  the  plaintiff  did  pay  to  the  defendant  the  sum  of  $50,  and 
at  the  same  time  deliver  to  the  defendant  his  negotiable  promissory 
note  for  the  sum  of  $50,  dated  July  17,  1896,  with  interest;  that  the 
plaintiff  paid  to  the  defendant  the  said  sum  of  $50  and  interest,  the 
lull  amount  due  on  said  promissory  note,  and  received  the  note  from 
the  defendant,  and  also  a  receipt  in  full,  and  the  defendant  thereupon 
promised  to  have  said  judgment  satisfied  of  record;  and,  as  a  con- 
clusion of  the  law,  that  the  making  of  the  agreement  between  the 
parties,  and  the  full  performance  of  the  terms  and  conditions  thereof 
by  the  plaintiff,  and  the  acceptance  thereof  by  the  defendant,  was  not 
and  is  not  an  accord  and  satisfaction  of  the  judgment  referred  to^ 
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and  directed  judgment  dismissing  the  complaint.  This  precise  ques- 
tion was  presented  in  the  case  of  Moss  v.  Shannon,  i  Hilt.  175, 
where  it  was  decided  by  the  court  of  common  pleas  that : 

**Ttae  payment  ot  part  of  a  debt,  and  giving  the  debtor's  note  for  part 
of  the  balance,  can  never  discbarge  the  whole  indebtednesa,  wlthont  a  re- 
lease. The  debtor's  note  amounted  to  nothing.  He  only  agreed  by  It  to 
pay  at  a  future  time  what  be  was  bound  to  pay  at  the  present  moment, 
and  afforded  no  new  conslderatlcui  for  any  contract  at  the  time." 

This  case  was  founded  upon  several  cases  in  the  Supreme  Court, 
which  are  all  discussed  by  Judge  Cowen  in  Wadyell  v.  Luer,  5  Hill, 
448.  That  case  was  subsequently  reversed  by  the  Court  of  Errors 
in  3  Denio,  412.  The  question  presented  in  this  case  was  not,  how- 
ever, presented  there,  and  the  reversal  does  not  appear  to  have  doubt- 
ed the  correctness  of  the  rule  that  the  giving  by  a  debtor  to  a  cred- 
itor of  his  own  promissory  note  was  not  a  consideration  for  an  agree- 
ment that  it  should  be  received  in  full  satisfaction  of  the  debt,  or  in 
payment  of  the  note — an  accord  and  satisfaction.  See  opinion  of 
Davis,  P.  J.,  in  Parrott  v.  Colby,  6  Hun,  55.  In  Ludington  v.  Bell, 
77  N.  Y.  138,  33  Am.  Rep.  601,  the  question  presented  was  whether 
the  giving  of  his  individual  note  by  one  of  the  members  of  a  partner- 
ship, after  its  dissolution,  for  a  copartnership  debt,  was  a  good  con- 
sideration for  an  agreement  on  the  part  of  the  creditors  to  release 
and  discharge  the  maker  from  liability  for  the  debt ;  and  it  was  held 
that  gfiving  and  accepting  such  a  note  under  such  an  agreement  was 
an  accord  and  satisfaction  of  the  copartnership  debt,  and  released  the 
other  members  of  the  copartnership.  The  court  in  that  case  holds 
that  the  opinion  of  Lott,  Senator,  in  Wadyell  v.  Luer,  was  accepted 
by  the  court ;  that  the  acceptance  of  the  individual  note  of  one  part- 
ner may  be  preferable  to  and  a  better  security  than  a  demand  against 
the  firm — and  says: 

"When,  therefore,  a  creditor  agrees  to  release  a  Joint  Indebtedness  by 
tbe  acceptance  of  a  note  or  any  other  obligation  of  one  of  bis  debtors  In 
payment,  he  receives  a  consideration  which  may  be  more  valnaUe  to  him- 
,  aelf  than  the  original  claim.  Whether  it  la  In  fact  so  is  wholly  Immaterial. 
The  slightest  consideration  is  sufficient  to  support  the  most  onerous  obliga- 
tion. Indeed,  the  additional  obligation  assumed  by  one  of  its  debtors,  he 
becoming  redponslble  severally  for  the  entire  debt,  would  of  itself  render 
It  a  valid  agreement  It  Is  not  necessary  that  there  should  be  a  benefit 
Damage  or  loss  by  one  party,  sustained  at  tbe  request  of  the  other.  Is  snfl}*- 
dent" 

In  Bliss  V.  Shwarts,  65  M.  Y.  444,  the  opinion  delivered  by  Com- 
missioner Dwight  states  the  general  proposition: 

^Uvlma  the  settlemoit  by  the  plaintiffs  with  tbe  defendant  can  be  shown 
to  have  been  based  on  some  snfflclent  consideration,  the  arrangement  en- 
tered into  by  them  was  inoperative  and  void,  and  the  defendant  is  still 
Bftble.  This  Is  an  elmentary  rule  of  law.  and  Is  not  denied  by  the  de- 
fendant" 

the  defendant  in  that  case  claimed  that  the  case  was  taken  out 
of  the  general  rule  because  the  acceptance  by  Kopper  (acting  for  the 
I^intif^  of  the  draft  of  Butler  &  Co.  on  Duncan  &  Sherman  was 
9iifficient  evidence  of  a  new  consideration  to  uphold  the  transaction, 
even  though  the  plaintiffs  did  not  participate  in  the  general  plan 
of  compromise.   In  relation  to  this  point  the  court  said: 
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"The  evidence  Is  entirely  clear  that  the  payment  to  be  made  to  the 
plaintiffs  was  to  be  in  cash.  It  was  then  shown  In  ertdence  that,  to  'carry 
ont  this  settlement,'  Mr.  Butler  gave  his  draft  on  Dtmcao  &  Sherman  to 
Kopper,  acting  for  the  plaintiffs.  •  •  •  The  4raft  most  b«  E«gacded 
merely  aa  a  mode  of  payi^i  the  cash." 

The  agreement  in  that  case,  which  it  is  claimed  discharged  the  de- 
fendant, was  that  the  plaintiffs  agreed,  upon  a  settlement  of  their 
claim  against  the  defendant,  to  a  payment  of  25  per  cent,  of  the  claim, 
one  half  in  cash,  and  the  defendant's  note,  payable  in  12  months,  for 
the  other  half,  and,  in  addition  thereto,  $250  in  cash,  and  $50  added 
to  the  note.  This  note  was  paid  at  maturity,  and  the  plaintiffs'  agent, 
as  a  part  of  the  transaction  between  the  plaintiffs,  and  the  defendant, 
gave  a  receipt  in  full  for  all  claims  of  the  plaintiffs,  and  surrendered 
the  original  note  to  the  defendant;  and  it  was  held  that  this  was 
not  an  accord  and  satisfaction,  and  that  there  was  no  considera- 
tion for  the  agreement  to  discharge  the  balance  of  the  claim.  I  do 
not  find  that  these  cases,  or  the  principle  established  in  them,  have 
ever  been  questioned.  It  is  true  that  the  principle  that  the  payment 
of  a  lesser  sum  in  satisfaction  of  a  greater  is  no  consideration  for  an 
agreement  to  discharge  the  balance  of  the  indebtedness  has  been  criti- 
cised, but  it  has  been  universally  recognized  to  be  the  rule,  and  uni- 
formly enforced.  The  courts  have  been  indined  to  limit  the  applica- 
tion of  this  rule,  and  to  seize  hold  of  any  benefit,  however  slight,  to 
the  creditor,  or  any  disadvantage  to' the  debtor,  and  accept  it  as  a 
consideration  upon  which  an  accord  and  satisfaction  could  be  based. 
Judge  Andrews,  in  Allison  v.  Abendroth,  108  N.  Y.  470,  15  N.  E.  6o6^ 
says : 

"But  it  is  held  that  where  there  is  an  Independent  consideration,  or  the 
creditor  received  any  benefit,  or  Is  put  In  a  hotter  position,  or  one  from 
which  there  may  be  legal  possibility  of  benefit  to  which  he  was  not  entitled 
except  for  the  agreement,  then  the  agreement  is  not  nudum  pactum,  and 
the  doctrine  of  the  common  law  to  which  we  have  adverted  has  no  ap^l- 
catlon." 

So,  in  Jaffray  v.  Davis,  124  N.  Y.  164,  26  N.  E.  351,  li  R.  A. 
7x0,  it  was  held  that  where  one  indebted  on  an  open  bank  account 
gave  to  his  creditor  his  promissory  notes  for  one-half  of  his  debt, 
secured  a  chattel  mortgage,  under  an  a^eement  with  the  creditor 
that  he  would  accept  the  same  in  full  satisfaction  and  discharge  of 
the  debt,  and  the  debtor  paid  the  notes  as  they  became  due,  and  the 
creditor  satisfied  the  mortgage,  the  new  agreement  was  valid  and 
supported  by  a  sufficient  consideration.  To  sustain  the  contention 
of  the  plaintiff  that  there  was  an  accord  and  satisfaction  of  this  judg- 
ment, the  plaintiff  must  establish  that  there  was  a  consideration  for 
the  promise  to  accept  cash  payment  of  $50  and  a  promissory  note 
for  an  additional  $50,  which,  upon  payment  of  the  note,  was  to  satisfy 
and  discharge  the  judgment.  Whether  or  not  such  payment  would 
be  sufficient  to  discharge  an  unliquidated  demand  for  a  greater 
amount,  it  is  not  necessary  to  determine.  It  clearlv.  would,  where, 
there  was  any  real  dispute  as  to  the  amount  due ;  and  it  may  be  tliat 
giving  a  creditor  a  promissory  note  for  a  portion  of  an  amount  rest- 
ing in  an  open  account,  placing  the  creditor  in  a  position  which  would 
enable  him  to  more  speedily  obtain  payment  ol  the  amount  repre- 
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sented  by  the  note,  would  be  an  advantage  to  the  creditor,  or  disad- 
vantage to  the  debtor,  which  would  be  a  sufficient  consideration  to 
support  the  agreement  to  accept  a  lesser  sum  than  claimed  by  the 
creditor;  but  in  this  case  the  defendant  had  obtained  a  judgment  for 
his  demand,  and  the  amount  due  was  then  actually  liquidated  and  de- 
termined. He  could  enforce  that  judgment  at  any  time  by  exe- 
cution. A  receipt  by  him  of  the  whole  $ioo  in  cash  would  clearly 
not  have  been  a  sufficient  consideration  for  an  agreement  to  dis- 
charge the  remainder  of  the  judgment,  and  the  receipt  of  the  judg- 
ment debtor's  own  promissory  note  for  $50  would  put  the  judgment 
creditor  in  no  better  position  than  he  was  in  at  the  time  the  note 
was  accepted.  No  possible  advantage  could  accrue  to  him  upon  the 
receipt  of  this  note  which  he  did  not  have  at  the  time  the  note  was 
given.  He  had  a  judgment  which  he  could  enforce  by  execution. 
H  the  note  was  not  paid,  he  could  enforce  it  in  no  other  way  than  by 
a  new  action  against  the  plaintiff,  which  would  result  in  a  new  judg- 
ment, which  would  be  no  better  security  for  the  defendant  than  the 
judgment  he  had  already  obtained.  Nor  was  the  giving  of  this  note 
in  any  sense  an  injury  to  the  plaintiff.  Applying  the  rule  that  is  well 
settled,  however  much  criticised,  but  which  has  uniformly  been  fol- 
lowed, to  sustain  such  a  promise  there  must  appear  a  consideration. 
Whether  or  not  there  is  a  consideration  must  appear  •from  the  facts 
of  each  particular  case,  and  in  this  case  it  is  quite  evident  that  there 
was  no  consideration  for  the  agreement. 

It  follows  that  judgment  appealed  from  must  be  affirmed,  with  costs. 
All  concur.  * 


FAT  v.  mrDENTIAL  INS.  CO.  OF  AMERICA. 
(Supreme  Court,  Appellate  DIvIsIod,  Second  Department.   March  6,  1003.) 
1.  Ihsuba^ce— Rkcovebt  of  pREMrcMS  Paid— Void  Pouct— Waivbe  of  Im- 

TAI.IDITT. 

Where  an  agent.  In  preparing  a  policy  on  the  life  of  a  child,  mis- 
stated a  material  fact,  though  he  knew  the  real  facts,  and  the  mother, 
on  learning  of  the  mlBstatement,  wrote,  asking  whether  the  policy  would 
be  paid,  and  the  company's  reply.  In  effect,  waived  the  misstatement 
the  policy  wai  validated,  and  the  mottaer  could  not  recover  the  jrremlnms 
paid. 

Appeal  from  municipal  court  of  city  of  New  York. 

Action  by  Catherine  T.  Fay  against  the  Prudential  Insurance  Com- 
pany of  America.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
▼ersed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

Thomas  F.  Magner,  for  appellant. 
John  J.  Trapp,  for  respondent. 

HIRSCHBERG,  J.  The  plaintiff  has  recovered  a  -udgment  re- 
quiring the  defendant  to  refund,  with  interest,  the  premitms  paid  by 
her  on  a  policy  of  insurance  issued  by  the  defendant  on  tiie  ist  day 
of  April,  1895,  insuring  the  life  of  her  minor  child,  on  th^  theory 
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that  the  policy  was  void  ab  initio.  The  child  was  between  six  and 
seven  years  of  age  at  the  time  the  policy  was  issued,  and  the  premiums 
have  been  regularly  paid  by  the  plaintiff  until  April  i>  1902,  at  which 
time  the  child  was  in  her  fourteenth  year.  At  the  time  the  insurance 
in  question  was  effected,  the  child  was  also  insured  in  another  com- 
pany, viz.,  the  John  Hancock  Mutual  Life  Insurance  Company; 
the  weekly  premiums  then  amounting  to  more  than  20  cents.  The 
policy  issued  by  the  defendant  contains  this  provision: 

"This  policy  Bball  be  void  •  •  •  if  the  person  Insured  la  under  thir- 
teen years  of  age  and  Is  now.  or  may  hereafter  be  insured  while  under 
such  age  In  this  or  any  other  company  or  society,  and  the  total  premiums 
on  such  insurances  shall  exceed  •  •  •  twenty  cents  per  week  for  ages 
between  six  and  twelve  inclualve.  If  for  any  cause  tbls  policy  be  or  become 
void,  alt  in^mlums  paid  thereon  shall  be  forfeited  to  the  company,  except 
as  provided  on  the  back  of  this  policy.'* 

The  provision  on  the  back  of  the  policy  relates  exclusively  to  the 
avoidance  of  the  insurance  by  reason  of  default  in  the  payment  of 
premiums. 

Tlie  facts  upon  which  the  plaintiff  relied  at  the  trial  were  undis* 
puted,  and  included  the  following :  She  told  the  defendant's  agent  of 
the  existence  of  the  other  policies,  and  of  the  amount  of  the  weekly 
premiums,  at  the  time  she  applied  for  the  insurance;  but  he  caused 
her  to  sign  an  application  for  insurance  with  the  defendant  company 
which  contained  a  statement,  as  she  has  recently  learned,  to  the  ef- 
fect that  there  was  then  no  existing  insurance.  On  learning  that  fact, 
she  wrote  to  the  defendant,  inquiring  whether  the  policy  would  be  paid 
in  the  event  of  the  child's  death,  and  received  an  answer,  under  date 
of  February  11,  1902,  stating  that: 

"In  view  of  the  length  of  time  this  policy  has  been  in  force,  and  there 
being  no  legal  reastm  why  the  same  should  not  be  continued  in  fwce,  pro- 
Tiding  the  premiums  are  regularly  paid,  we  shall  not  In  any  way  molest 
this  Insurance." 

In  the  answer  filed  by  the  defendant  in'  this  action  the  policy  was 
alleged  to  be  in  full  force  and  valid,  and  that  position  was  also  as- 
sumed upon  the  trial ;  the  insured  having  reached  an  age  beyond  the 
period  of  prohibition  before  the  commencement  of  the  action. 

It  is  unnecessary  to  determine  whether  the  fact  that  the  insured 
became  12  years  of  age  during  the  period  of  the  payment  of  premiums 
operated  to  validate  the  policy,  inasmuch  as  there  can  be  no  question 
but  that  the  policy  is  enforceable  independently  of  that  feature  of  the 
case.  It  was  clearly  within  the  power  of  the  defendant  to  waive  a 
defense  based  upon  a  misrepresentation  contained  in  the  application, 
and  the  written  communication  referred  to  amounts  to  such  a  waiver. 
Moreover,  it  seems  well  settled  that  the  act  of  the  agent  in  preparing' 
the  application  as  he  did,  if  done  with  full  knowledge  on  his  part  of 
the  real  facts,  and  without  knowledge,  connivance,  or  collusion  with 
respect  to  such  act  on  the  part  of  the  plaintiff,  would  not  of  itself 
serve  to  render  the  policy  void.  Quinn  v.  Metropolitan  Life  Ins.  Co., 
10  App.  Div.  483,  41  N.  Y.  Supp.  1060;  O'Farrell  v.  Metropolitan 
Life  Ins.  Co.,  22  App.  Div.  495,  48  N.  Y.  Supp.  199;  O'Farrell  v. 
Metropolitan  Life  Ins.  Co.,  44  App.  Div.  554,  60  N.  Y.  Supp.  945; 
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affirmed  in  i68  N.  Y.  592,  60  N.  £.  iii7;  Sternaman  t.  Metropolitan 
Ufe  Ins.  Co..  170  N.  Y.  13,  62  N.  E.  763.  57  L.  R.  A.  318,  88  Am.  St. 
Rep.  625.  Under  the  doctrine  of  these  authorities,  the  defendant 
would  be  estoi^d  from  setting  up  the  defense  which  the  plaintiff  has 

apprehended. 

On  the  other  hand,  it  would  seem  that,  if  the  insurance  was  effected 
under  circumstances  which  would  render  it  absolutely  void  for  mis- 
representation on  the  plaintiff's  part  constituting  a  false  warranty, 
she  would  not  be  permitted  to  recover  back  the  premiums  paid  by 
her,  but  would  be  precluded  by  the  condition  of  forfeiture,  if  for  no 
other  reason.  The  judgment  should  be  reversed. 

Jndfrment  of  the  municipal  coort  rerersed,  and  new  trial  ordered;  ooets 
to  abide  the  event.  All  concur. 


PEOPLE  ex  Tel.  CARNEY  t.  SCANNELLi.  Fire  Oom'r. 
(9apreme  Court,  Appellate  Division,  Second  I>epartment   March  6,  190S.) 

1.  FiRBHAN— DiBuisa A L— Approval  by  Commissioker. 

Order  dtsmlBslng  relator  from  fire  department,  made  September  17tb, 
recited,  "To  take  effect  from  8  o'clock  a.  m.  September  18tb."  The  rec- 
ord at  beadquartera.  dated  September  ITth,  contained  a  like  recital. 
Tbe  records  from  the  office  of  the  commlaaloner,  dated  September  17th, 
recited,  **Becommendation  approved,**  etc.  The  letter  from  the  deputy 
commlaaloDer  before  whom  the  trial  took  place,  to  tbe  commissioner, 
which  recommended  bla  dlscfaarire.  was  dated  September  Itjtfa.  Held, 
that  the  letter  did  not  show  that  relator  was  dismissed  before  the  de- 
cision was  approved  by  the  commissioner.  It  itrobably  being  misdated. 

2.  Same — Judgment— Acre  rac v. 

Judgment  dismissing  a  fireman  need  not  have  the  exact  accuracy  of 
a  record  of  a  criminal  court. 

3.  Sauk— Parties  Entitled  to  Tbhtify. 

The  one  making  the  charges  against  a  flrconan  could  testify  against 
him  on  the  trial,  though  bis  name  was  not  given  as  one  of  tbe  witnesses. 

4.  Sakr— Waiver  or  Objbctions. 

Objection  that  a  party  conld  not  testify  against  a  flteman,  because 
his  name  was  not  given  as  one  of  the  witnesses,  was  waived,  where  not 
made  when  he  Is  called. 

Certiorari  by  the  people,  on  the  relation  of  Peter  B.  Carney,  against 
John  J.  Scannell,  as  commissioner  of  the  fire  department  of  the 
city  of  New  York,  to  review  relator's  dismissal  from  the  department. 
Writ  dismissed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 

BERG,  and  HOOKER,  JJ. 

Michael  F.  O'Brien,  for  relator. 

James  McKeen  (Walter  S.  Brewster,  on  the  brief),  for  defendant 

WOODWARD,  J.  The  relator  was  appointed  a  member  of  the 
fire  department  of  the  city  of  Brooklyn  on  the  5th  day  of  May,  1886, 
and  by  virtue  of  chapter  378  of  the  Laws  of  1897  he  became  a  mem- 
ber of  the  fire  department  of  the  city  of  New  York.  On  the  21st 
day  of  August,  1901,  he  was  placed  on  trial  before  Deputy  Commis- 
sioner Tully  upon  three  separate  charges,  and  on  the  z^th  day  of 
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September  following  he  was  dismissed  from  the  sendee  by  an  order 

which  recites  that: 

"Peter  B.  Carney,  Engine  Company  No.  124.  Borougbg  of  Brooklyn  and 
Queens.  haTlng  been  found  gnllty  of  the  chnrges  preferred  against  him, 
l8  hereby  dlsmlsBcd  the  service  of  this  department,  to  take  effect  from  8 
o'clock  a.  m.,  8«ptembar  ISth,  1901." 

The  record  at  the  headquarters  of  the  fire  department,  bearing  date 
September  17,  1901,  recites  that: 

"The  deputy  fire  commissioner  submitted  a  report  of  the  result  of  the 
trial  of  charges  preferred  against  Fireman  1st  Grade  Peter  B.  Carney,  en- 
gine 124,  of  'being  under  the  Influence  of  liquor,  drug  or  compound,*  'dis- 
respect to  superior  office,'  and  'conduct  prejudicial  to  good  order,'  together 
with  testimony  taken  Augnst  2lBt,  1001.  Ordered,  that  Fireman  1st  Grade 
Peter  B.  Carney,  engine  124,  •  •  •  be  dismissed  the  service  of  the  de- 
partment, to  takie  effect  from  8  o'clock  a.  m.  18th  Instant." 

It  is  urged  that  the  relator  was  dismissed  from  the  service  without 
having  been  adjudged  guilty  of  any  of  the  charges,  and  before  the 
decision  could  possibly  have  been  approved  by  the  fire  commissioner 
as  required  by  law.  This  contention  is  based  upon  a  letter  which 
bears  date  September  18,  1901,  in  which  James  H.  Tully,  the  deputy 
commissioner  before  whom  the  trial  of  the  relator  took  pUice,  says : 

"Ton  wlU  also  find  herewith  charges  against  Eireman  First  Grade  Peter 
B.  Carney,  of  engine  company  Na  124,  together  with  the  testimony  taken 
at  the  trial  of  same  August  21.  After  earful  consideration  of  the  testl- 
mony,  I  am  convinced  th«t  Fireman  Carney  assaulted  his  commanding  offi- 
cer, as  charged,  and  Is  not  a  fit  man  to  remain  in  service.  I  would  therefore 
recommend  that  be  be  dismissed  from  the  department" 

But  the  records  of  the  fire  department,  from  the  office  of  the  fire 
commissioner,  bearing  date  September  17,  1901,  signed  by  the  secre- 
tary, recite: 

"Becommendatlon  approved,  and  ordered  that  Flneman  Peter  B.  Carney 
and  Engineer  of  Steamer  Alfred  J.  Stuart  be  dismissed  the  service  from  8 
a.  m.,  18tb  Instant" 

It  would  be  a  very  simple  matter  for  a  letter  to  be  misdated;  it 

would  be  much  more  probable  than  that  the  official  records  should 
be  at  fault;  and,  after  reading  the  evidence  in  this  proceeding,  we 
are  fully  of  opinion  that  the  conclusion  reached  by  the  deputy  com- 
missioner, and  ratified  by  the  commissioner,  was  justified.  There  is 
no  question  that  the  relator  had  full  notice  of  the  charges  against  him 
and  of  the  trial ;  he  appeared  personally  and  examined  the  witnesses, 
including  Patrick  Lahey,  who  made  the  charges  and  signed  the  same ; 
and,  while  the  evidence  might  not  be  sufficient  to  convict  of  a  crim- 
inal offense,  the  evident  reluctance  of  the  witnesses  to  testify,  and 
the  excuses  which  they  gave  for  not  being  able  to  testify  as  to  mat- 
ters passing  before  their  eyes,  in  connection  with  the  positive  evi- 
dence of  Patrick  Lahey,  warranted  the  conclusion  that  the  relator 
had  assaulted  a  superior  officer,  and  that  his  conduct  was  not  calcu- 
lated to  support  the  discipline  and  good  order  of  the  department.  It 
has  been  repeatedly  held  by  this  court  that  it  is  not  necessary  that 
charges  against  a  policeman  or  fireman  should  have  the  technical 
accuracy  of  an  indictment,  or  the  trial  proceed  with  the  same  for- 
mality as  a  criminal  prosecution.   People  ex  rel.  Powers  v.  Welles, 
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i8  App.  Div.  132,  45  N.  Y.  Supp.  713;  People  ex  rel.  Eagan  v.  York» 
53  App.  Div.  336,  05  N.  Y.  Supp.  696.  And  for  similar  reasons  it  is 
not  necessary  that  the  judgment  should  have  the  exact  accuracy  of 
a  record  of  a  criminal  court.  People  «c  rel.  Eagan  v.  York,  supra. 
All  that  is  required  is  that  the  relator  be  given  notice  of  the  hearing, 
be  apprised  of  the  witnesses  who  are  to  appear  against  him.  and 
that  he  be  given  a  reasonable  opportunity  to  defend  himself  against 
the  charges.  If,  having  had  these  opportunities,  he  is  dismissed  from 
the  service,  and  the  evidence  is  such  as  would  justify  the  dismissal, 
it  is  no  part  of  the  duty  of  this  court  to  interfere  in  his  behalf. 

The  suggestion  that  Patrick  Lahey,  the  complainant,  had  no  right 
to  testify,  because  his  name  was  not  g^ven  as  one  of  the  witnesses,  is 
without  force.  The  intent  the  provision  was  to  give  the  defend- 
ant notice  of  those  who  were  to  appear  against  him,  and  as  the  com- 
plainant was  obliged  to  sign  his  charges,  and  was,  of  necessity,  the 
principal  witness — the  charges  all  relating  to  matters  in  which  Lahey 
was  personally  involved — it  would  be  a  mere  idle  ceremony,  in  so  far 
as  this  relator  is  concerned,  at  least,  to  require  him  to  give  his  name  as 
a  witness.  The  names  of  the  witnesses,  aside  from  the  principal, 
were  given,  and  the  relator  examined  Lahey  before  the  deputy  com- 
missioner without  making  any  suggestion  that  the  latter  was  not  a 
proper  witness,  so  that,  even  had  the  suggestion  merit,  it  must  be 
deemed  to  have  been  waived. 

The  writ  of  certiraari  should  be  dismissed,  with  costs.  All  concur. 


KBABGBB  v.  WARNOOK  aL 

(Stqtfeme  Gonr^  Ai^ellato  DItI^om.  First  Department   March  ft,  1908.) 

1.  llBLKAsa   or  InjnscnoN— Bono  —  Appbal  —  Aoquiebcsnob  ih    Ordbb  — 
Waivkr. 

In  a  suit  for  diesolutlon  of  a  partnersliip  and  for  an  accounting,  on 
a  motion  by  plalntUT  for  contlnnance  of  an  injunction  the  parties  con- 
sented to  a  judgment  for  dissolution  and  accoontlng,  and  on  motion  by 
defendant  an  order  for  Judgment  and  accounting,  and  giving  defendant 
tbe  ilgbt  to  ilqnldate  tbe  Inudness,  was  entered.  The  order  also  con- 
tained a  provision  dissolving  tbe  Injunction  and  releasing  ttae  parttee 
to  tbe  iDjanctlon  bond.  Subsequently  defendant  took  possession  of  tiie 
property  and  proceeded  to  liquidate.  Held  that,  under  the  circumstan- 
ces, an  appeal  by  defendant  from  so  much  of  the  order  as  released 
the  parties  to  the  bond  from  liability  would  be  dismissed. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Oscar  H.  Kraeger  against  James  Wamock  and  another. 
From  80  much  of  an  order  as-  released  plaintiff  and  his  sureties  from 
liability  on  an  injunction  bond  given  by  them,  defendants  appeal.  Dis- 
missed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN.  INGRAHAM,  and  LAUGHUN,  JJ. 

Carlton  B.  Pierce,  for  appellants. 
Alonzo  G.  McLaughlin,  for  respondent. 
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INGRAHAM,  J.  The  action  was  commenced  to  dissolve  a  copart- 
ners bip  and  for  an  accounting.  At  the  commencement  of  the  action 
the  plaintiff  obtained  an  ex  parte  injunction^  upCMi  which  was  g^ven 
an  undertaking,  in  the  sum  of  $z,ooo^  to  pay  such  damages  as  the 
defendants  might  sustain  by  reason  of  the  injunction  if  the  court 
should  finally  decide  that  the  plaintiff  was  not  entitled  thereto,  which 
order  required  the  defendant  to  show  cause  why  the  injunction  should 
not  be  continued  and  a  receiver  appointed.  The  defendants  answered 
the  complaint,  admitting  the  copartnership,  denying  certain  other 
allegations,  and  demanding  judgment  for  a  dissolution  of  the  copart- 
nership and  an  accounting,  and  served  upon  the  plaintiff  an  offer 
to  allow  judgment  dissolving  the  copartnership  and  for  an  account- 
ing. There  then  followed  negotiations  for  a  settlement  of  the  '.itiga- 
tion,  and  the  purchase  by  the  defendants  of  the  plaintiff's  interest 
in  the  copartnership.  These  negotiations  appear  to  have  been  fruit- 
less, when  the  plaintiff  brought  on  the  motion  to  continue  the  injunc- 
tion and  for  a  receiver.  Upon  that  motion  coming  on  to  be  heard 
at  Special  Term,  the  court,  upon  motion  of  counsel  for  the  defend- 
ants— the  counsel  for  the  plaintiff  having  consented  in  open  court  to 
accept  the  offer  of  judgment — dissolved  the  injunction  order,  can- 
celed the  undertaking  gfiven  upon  obtaining  the  injunction,  released 
the  surety  and  the  plaintiff  from  liability  thereon,  and  allowed  the 
defendants  to  liquidate  the  business  of  the  copartnership  upon  giving 
a  bond  in  the  penalty  of  $2,500,  conditioned  for  the  faithful  perform- 
ance of  their  trust  in  liquidating  said  business.  The  defendants  ap- 
peal from  so  much  of  the  order  as  cancels  the  undertaking  and  re- 
lieves the  sureties.  With  this  appeal  there  was  also  submitted  a  mo- 
tion made  by  the  plaintiff  to  dismiss  the  appeal.  By  the  motion  pa- 
pers it  appears  that  on  October  2,  1902,  the  defendants  availed  them- 
selves of  the  provisions  of  this  order  which  allowed  them  to  liquidate 
the  business  of  the  firm,  and  filed  the  bond  required  by  the  order; 
that  on  the  3d  of  October,  1902,  judgment  was  entered  upon  the 
offer  of  judgment  in  the  order  recited,  dissolving  the  copartnership, 
and  embodying  in  such  judgment  the  provisions  of  the  order  direct- 
ing the  defendants  to  liquidate  the  business  of  the  copartnership; 
that  thereupon  the  defendants  took  control  of  the  business,  and  have 
ever  since  been  in  possession  of  the  assets  thereof ;  that  subsequently 
the  defendants  made  an  agreement  with  the  plaintiff  whereby  the  de- 
fendants purchased  all  the  fixtures  in  the  place  of  business  of  said 
firm,  and  its  lease  of  the  premises  used  by  the  firm ;  that  a  copy  of 
the  interlocutory  judgment  entered  was  served  upon  the  defendants 
on  the  3d  day  of  October,  1902;  and  that  since  that  time  the  defend- 
ants have  been  acting  under  it. 

I  think  this  appeal  should  be  dismissed.  The  order,  upon  its  face, 
is  entered  on  motion  of  the  defendants'  attorney.  It  has  been  ac- 
cepted by  the  parties  as  the  order  determining  the  motion  to  continue 
the  injunction  and  for  a  receiver;  and  the  defendants  have,  under 
its  provisions,  and  the  provisions  of  the  interlocutory  judgment  en- 
tered in  pursuance  thereof,  obtained  possession  of  the  property  of  the 
copartnership,  and  are  proceeding  to  liquidate  the  business.  While 
we  may  assume  that  the  undertaking  should  not  have  been  canceled 


Digiitzed  by 


Google 


Sup.  Ct) 


OOHXN  V.  KBULBWnCH. 


689 


if  the  defendants  had  opposed  the  insertion  of  that  provision  in  the 
order,  it  was  granted  on  their  motion,  gave  them  substantial  rights, 
and  vested  in  them  the  power  of  liquidating  the  firm  business,  and 
denied  both  the  plaintiff's  motion  for  a  receiver  and  to  continue  the 
injunction.  The  defendants  could  not  accept  the  benefits  of  the  or- 
der, and  at  the  same  time  appeal  from  that  portion  <^  it  which  va- 
cated the  undertaking. 

It  follows  that  the  a{^eal  must  be  dismissed,  with  $io  costs  and  dis- 
bursements. All  concur. 


OOHBN  T.  KBULBWITGH. 

(Supreme  Court,  Appellate  Dirlslon,  First  Department.  March  8,  1908.) 

L  Costs— APPRM.ATB  Division — 6tay  Until  Pathbnt. 

Under  Code  dr.  Proc.  S  779,  providing  tbftt  where  costs  of  a  motion 
directed  by  an  order  of  court  are  not  paid  wltbln  tbe  time  limited  hj 
tbe  order,  or.  If  no  time  ia  fixed,  within  10  days  after  urrlce  of  a  copy 
of  tbe  order,  all  proceedings  on  tbe  part  of  tbe  party  required  to  pay  tbe 
same  are  stayed,  coste  allowed  the  defendant  on  tbe  affirmance  by 
tbe  Appellate  Dlylston  of  an  order  granting  a  new  trial  must  be  paid 
before  tbe  plalntlfT  can  have  the  action  restored  to  tbe  calraOar. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Wolf  Cohen  against  Lewis  Kruiewitch.  From  an  order 
restoring  the  action  to  the  calendar,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT.  P.  ].,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHUN.  JJ. 

Charles  Goldzier,  for  appellant. 
Alice  Serber,  for  respondent. 


INGRAHAM,  J.  This  action,  which  was  to  recover  a  broker's 
commissions,  came  on  for  trial  before  a  jury,  and,  there  having  been 
a  verdict  for  the  plaintiff,  the  court  granted  a  motion  for  a  new  trial 
upon  the  judge's  minutes,  which,  upon  appeal  to  this  court,  was  af- 
firmed, whereupon  the  plaintiff  moved  to  restore  the  case  to  the 
calendar,  and  that  the  same  be  set  down  for  trial.  The  defendant 
opposed  this  motion  upon  the  ground  that  the  costs  allowed  by  the 
order  of  this  court  aflfirming  the  order  granting  a  new  trial  had  not 
been  paid,  and  therefore,  all  proceedings  on  the  part  of  the  plaintiff 
were  stayed,  under  section  779  of  the  Code  of  Civil  Procedure,  which 
provides  that : 

"Where  costs  of  a  motion  or  any  other  sum  of  money  directed  by  an 
order  to  be  paid  are  not  paid  within  the  time  fixed  for  that  purpose  by  the 
order,  or  if  no  time  to  so  fixed,  within  ten  days  after  tbe  service  of  a  copy 
of  tbe  order  *  *  *  all  proceedings  on  tbe  part  of  tbe  party  required 
to  pay  the  same,  except  to  review  or  vacate  the  order  are  stayed  without 
further  direction  of  the  court  until  the  payment  thereof." 

This'  section  is  a  part  of  a  title  which  relates  to  motions  and  orders 

generally.  By  section  767  an  order  is  defined  to  be  a  direction  of  a 
court  or  judge,  "made  as  prescribed  in  this  act,  in  an  action  or  spe- 
cial proceeding"';  and  section  768  provides  that  an  application  for 
an  ordcT  is  a  motion.  An  application  for  a  new  trial  on  the  judge's 
80N.T.B.— 44 
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miniiles  would  be  a  motion,  within  this  definition;  and  section  779, 
to  which  a:ttention  has  been  called,  is  a  part  of  this  title,  and  ob- 
viously relates  to  a  motion  made  as  therein  prescribed.  A  motion 
for  a  new  trial  upon  the  judge's  minutes  is  allowed  by  section  999 
of  Ihe  Code,  which  provides  that: 

"The  Judge  presiding  at  a  trial  by  a  jury  may,  In  ills  discretion,  entertain 
a  motion,  made  upon  bis  minutes,  at  the  same  term,  to  set  aside  the  verdict, 
or  a  direction  dlamisslng  the  complaint  and  grant  a  new  trial  npon  excep- 
tions; or  because  the  verdict  Is  for  excessive  or  Inanfllclent  damages,  or 
otherwise  contrary  to  the  evidence  or  contrary  to  law.  It  an  appeal  Is 
talten  from  the  order  made  upon  the  motion.  It  must  be  heard  upon  a  case 
prepared  and  settled  in  the  usual  manner." 

Subdivision  4  of  section  3251  of  the  Code  provides  for  costs  on 
appeal.  The  same  costs  are  there  allowed  to  either  party  upon  an 
appeal  to  the  Appellate  Division  of  the  Supreme  Court  from  an  order 
granting  or  refusing  a  new  trial  rendered  or  made  in  the  same  court, 
or  at  a  trial  term  of  the  Supreme  Court,  as  are  allowed  upon  an 
appeal  from  a  final  judgment.  The  provision  for  the  allowance  of 
costs  upon  a  motion  is  contained  in  subdivision  3  of  the  same  sec- 
tion, which  provides  that: 

"Upon  any  other  motion,  or  upon  a  reference  apecifled  In  section  three 
thousand  two  hundred  and  thirty-six  of  this  act  to  each  party  to  whom 
coats  ore  awarded,  a  sum  fixed  by  the  court  or  Judge,  not  exceeding  ten 
doUan,  beshles  necessary  disbursnnents  t<a  printing  and  referee's  fees.** 

The  Code  provides  two  methods  for  the  collection  of  costs  awarded 
to  a  party  to  an  action.  Where  the  costs  are  allowed  upon  a  judg- 
ment or  upon  an  appeal  from  a  judgment,  they  are  to  be  inserted  in 
the  judgment.  Where,  however,  the  costs  are  directed  to  be  paid 
by  an  order,  the  amount  awarded  is  to  be  collected  as  provided  for 
by  section  779  of  the  Code.  No  judgment  is  entered  upon  the  de- 
termination of  an  appeal  from  an  order  granting  or  refusing  a  new 
trial,  and  the  only  direction  for  costs  is  contained  in  the  order  of  the 
Appellate  Division  disposing  of  the  appeal.  The  section  authorizes 
an  execution  to  enforce  such  an  order,  and,  as  an  additional  method 
of  collection,  the  section  also  provides  that,  until  the  amount  of  such 
costs  is  paid,  all  proceedings  on  the  part  of  the  party  required  to 
pay  the  same,  except  to  review  or  vacate  the  order,  are  stayed.  This 
is  the  only  provision  of  the  Code,  so  far  as  I  know,  that  prescribes  a 
method  for  the  collection  of  the  costs  directed  to  be  paid  upon  an 
appeal  to  the  Appellate  Division  by  an  order  disposing  of  the  apoeal, 
except  in  case  a  judgment  can  be  entered  upon  such  order,  as  in 
the  case  of  an  affirmance  or  reversal  of  a  judgment  appealed  from. 
It  therefore  applies  to  the  allowance  of  costs  in  an  order  made  by  the 
Appellate  Division  affirming  or  reversing  an  order  granting  or  re- 
fusirg  a  new  trial  under  the  provisions  of  subdivision  4  of  section 
3251  of  the  Code. 

In  Eisenlord  v.  Clum,  52  Hun,  461,  5  N.  Y.  Supp.  512,  the 
General  Term  of  the  Supreme  Court  in  the  Hiird  Department 
expressed  the  opinion  that  the  provisions  of  section  779  of  the  Code 
do  not  apply  to  the  costs  of  an  appeal  from  an  order  granting  a 
new  trial  on  the  merits.   There  was,  however,  no  discussion  of  the 
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question,  and  the  case  was  decided  upon  another  ground,  as  the 
court  held  that,  if  that  section  had  operated  as  a  stay,  still  the 
action  of  the  defendant  in  noticing  the  case  and  bringing  it  on  for 
trial  was  a  waiver  of  that  stay;  that  the  defendant  could  not  bring 
the  case  on  for  trial,  and  then  insist  that  the  plaintiff  should  not  be 
represented  upon  the  trial — and,  notwithstanding  the  protest  of  the 
plaintiff,  dismissed  the  complaint.  In  Verplanck  v.  Kendall,  47  N. 
Y.  Super.  Ct.  513,  Judge  Speir  was  for  affirmance  upon  the  ground 
that  putting  the  cause  on  ^e  calendar  and  the  ^ving  or  accepting 
of  notice  of  trial  waived  the  stay,  under  section  ^9  of  the  Code; 
and  Sedgwick,  C.  J.,  concurred  upon  the  ground  tliat  costs  were  on 
an  appeal  from  an  order,  and  not  costs  of  a  motion.  The  costs  were 
not  awarded  on  appeal  from  an  order  granting  or  refusing  a  new 
trial,  but  from  an  order-  of  reference.  So  far  as  this  case  is  an 
authority  for  the  proposition  that  costs  of  an  appeal  from  an  order 
are  not  costs  upon  a  motion,  within  section  779  of  the  Code,  it 
has  been  disapproved  by  cases  in  the  Supreme  Court,  and  the  con- 
trary is  establishfcd.  Mcln^e  v.  German  Savings  Bank,  59  Hun, 
536,  13  N.  Y.  Supp.  674;  Hunt  v.  Sullivan  (Sup.)  79  N.  Y.  Supp. 
708.  The  case  of  Van  Woert  v.  Ackley  (Sup.)  10  N.  Y.  Supp.  673, 
is  based  upon  the  cases  to  which  attention  has  been  called,  and  must 
be  considered  as  overruled. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  leave  to  the 
plaintiff  to  renew  the  motion  upon  payment  of  the  costs  awarded 
upon  his  unsuccessful  appeal  from  the  order  granting  a  new  trial.  All 
concur. 


HUTCHINSON  T.  WASHBUHN. 

(Supreme  Court,  Appellate  Division,  Second  Department   Harcb  6,  1003.) 

1.  Servant — Dibchaboe— Ghounds. 

Act  of  an  employe  In  charging  np  regular  hotel  rates  Id  bis  expense 
account,  when  he  In  fact  paid  only  commercial  rates,  la  ground  for  his 
discharge. 
8.  Sauf.— Time  when  DiacoTKKBO. 

Reason  for  the  discharge  of  a  Berrant,  not  known  to  the  employer 
at  the  tlmek  may  nevertbelen  tw  relied  on  by  him.  If  afterwards  dis- 
covered. In  defense  to  an  action  for  damages. 

&  InBBLBVANT  EVIDEHCE— WaIVBK  OW  (^ECTIOHS. 

Objection  to  evidence  as  Irrelevant,  not  made  when  the  evidence  Is 
offered.  Is  waived. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  Frederick  M.  Hutchinson  against  George  J.  Washburn 
to  recover  damages  for  the  wrongful  discharge  of  plaintiff  from  de- 
fendant'! employ.  Judgment  for  plaintiff  and  defendant  appeals.  Re- 
versed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER.  JJ. 

1 2.  See  Master  and  Servant,  voL  84,  Cent  D^.  S  8& 
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Richard  I.  White,  for  appellaitt. 
£«.  A.  Fuller,  for  respondent. 

JENKS,  J.  We  think  that  there  should  be  a  new  trial.  Duringr 
the  trial  the  defendant  elicited  evidence  from  the  plaintiff  to  the  effect 
that  when  the  plaintiff  was  on  his  business  trips  for  his  employer  he 
obtained  on  several  occasions  commercial  rates  at  hotels— -i.  c.,  a 
discount  from  the  usual  rate — ^though  his  expense  account  shows 
hoteJ  charges  at  the  usual  rates.  We  fail  to  find  that  the  plaintiff 
offered  any  evidence  to  explain  these  variances.  It  is  true  that  this 
conduct  was  not  one  of  the  expressed  reasons  for  the  discharge, 
and  it  is  questionable  whether  the  evidence  was  strictly  within  the 
pleadings.  But  if  it  be  established  that  the  plaintiff  thus  dealt  with 
his  master,  then  we  think  that  this  was  good  reason  for  his  discharge. 
And  it  is  sufficient  that  such  ground  actually  existed  at  the  time  of 
discharge,  although  it  was  then  unknown  to  the  employer ;  and  the 
employer  may  avail  himself  of  such  breach  of  duty  in  defense  of  this 
action.  Wood  on  Master  and  Servant  (2d  £d.)  121,  and  authorities 
cited;  Green  v.  Edgar,  Hun,  414;  Arkush  v.  Hanan,  60  Hun, 
518,  15  N.  Y.  Supp.  219.  If  it  be  urged  that  this  answer  was  not 
within  the  pleadings,  the  answer  is  that  proof  in  some  instances  of 
payment  of  but  commercial  rates  was  received  without  objection, 
and  that  all  of  the  subsequent  testimony  upon  this  point  was  received 
without  objection,  save  that  there  was  a  general  objection  and  excep- 
tion taken  to  one  question.  If,  on  the  new  trial,  an  amendment  of 
the  pleadings  be  deemed  necessary,  then  the  municipal  court  has  the 
power  to  grant  it.  Section  166,  c.  580,  Laws  1902.  It  may  be  that 
upon  the  new  trial  the  plaintiff  can  satisfactorily  explain  the  circum- 
stances which  appear  to  make  against  him,  but  on  the  present  record 
we  think  that  the  judgment  should  not  be  sustained. 

Jxid^ment  of  the  municipal  court  rOTcrsed,  and  new  trial  ordered;  costs 
to  abide  the  event.  AU  concur. 


HAMLON  V.  EHRIGH  «t  aL 

{Supreme  Court,  Appellate  DItIsIoh,  Second  Department.  BCaicb  9,  1908.) 

1.  Witness Ea—lMPEACTrMBNT—IycoNSiaTEUT  Statemekts. 

Written  or  oral  statements  of  a  witness  InconslBtait  with  his  testi- 
mony on  the  stand  are  admissible  to  impeach  him. 
X  EvTDBKCR— WRrrrEN  Statbhekt  of  Adverse  Wxtxesb. 

A  written  statement  made  out  of  court  by  a  witness  for  one  party 
may  be  read  In  evidence  by  the  adverse  party  In  his  torn  as  part  6t  his 
ease. 

t.  WfTNEsflKB— Impbachmbnt— Inconsibtewt  Statehehts. 

The  rule  that  In  order  to  Impeach  a  witness  by  showlns  inconsistent 
statements,  his  attention  most  be  speelally  called  thereti^  does  not  ob- 
tain as  to  written  statements. 

4.  EVIDERCB— iMPItOPBR  ExCLUSIOtt— PRBSDMPTION  OV  PREJUDICE. 

A  party  must  be  presumed  to  have  been  iwejudlced  by  the  Impropa 

exclusion  of  evidence. 

1 4.  See  Appeal  and  Error,  vol.  3,  Cent  Dig.  |  4011. 
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L  WlTMBMH— IhpKACHICBITT— InCOHUSTBHT  STATBMBHm 

A  party  seeking  to  Impeacb  a  witness  1^  sbowli^c  tnconrist^t  written 
statementa  out  of  court  may  Introduce  the  wbole  of  sncb  statements, 
and  Is  not  required  to  call  ont  aocli  parts  as  seem  to  him  contradictory. 


Appeal  from  Trial  Term,  Kings  county. 

Action  by  Ellen  Hanlon  against  Samuel  W.  Ehrich  and  another. 
From  a  judgment  for  plaintiff  and  from  an  order  denying  a  new  trial, 
defendants  appeal.  Reversed. 
Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 


H.  Snowden  Marshall,  for  appellant. 
Thomas  F.  Magner,  for  respondent. 

JENKS,  J.  I  think  that  this  judgment  must  be  reversed  on  er- 
roneous rulings.  The  action  is  for  negligence.  Three  witnesses  for 
the  plaintiff  testified  on  cross-examination  that  they  had  signed  writ-- 
ten  statements  concerning  the  accident,  and  the  statements  were 
then  marked  for  identification  by  the  defendants.  Thereafter  the 
defendants  offered,  as  part  of  their  case,  these  statements  in  evi- 
dence, but  the  court  occluded  them  upon  the  objections  that  they 
were  irrelevant,  immaterial,  and  incompetent,  and  the  defendants 
excepted.  It  is  well  settled  that  written  or  oral  statements  of  an  ad- 
verse witness  inconsistent  with  his  present  testimony  are  admissible. 
Starkie  on  Evidence  (loth  Ed.J  p.  238;  Greenleaf  on  Evidence  (15th 
Ed.)  sec.  462.  Further,  the  defendants  had  the  right  to  read  the  writ- 
ten statements  in  their  turn,  and  as  part  of  their  case.  Romertze  ▼. 
East  River  National  Bank,  49  N.  Y.  577,  cited  as  a  leading  case  in 
Abbott's  Select  Cases  on  the  Law  of  Evidence,  729;  Chase's  note  to 
Stephen's  Digest  of  the  Law  of  Evidence,  art.  132,  p.  332.  The  con- 
trary rule  embraced  in  article  132  is  statutory,  as  said  note  indicates, 
while  we  still  follow  the  rule  of  the  Queen's  Case  (2  B.  &  B.  286). 

Inasmuch  as  the  ruling  was  marked  by  certain  concessions  of  the 
learned  trial  justice,  the  precise  question  in  this  case  is  whether  these 
conceuions  affordeid  to  the  defendants  all  of  the  substantial  benefits 
that  would  have  followed  the  admission  of  the  entire  written  state- 
ments. After  the  paper  was  shown  to  the  witness  Flaherty,  she  tes- 
tified that  the  statement  was  partly  true,  but  not  all  true,  "because 
I  saw  the  door  fall  on  her.  It  says  there  that  I  didn't.  By  the 
Court :  You  do  not  want  to  read  the  whole  paper.  Read  what  you 
claim  is  in  conflict  with  what  she  said  here.  Counsel  for  the  Defend- 
ants :  Yes,  sir."  Apparently,  the  counsel  then  read  an  excerpt  from 
the  statement,  but  during  an  unfinished  sentence,  marked  in  the  rec- 
ord by  a  dash,  the  court  said,  "Only  such  portions  as  are  in  conflict 
with  her  testimony  here."  The  reading  was  not  immediately  re- 
sumed, as  the  witness  testified  in  explanation,  but  later  she  admitted 
that  she  made  a  certain  statement,  which  is  evidently  a  quotation  from 
the  paper.  The  witness  Sweeney  looked  at  her  statement,  pointed 
out  that  which  she  said  was  "the  only  difference,"  and  further  identi- 
fied a  sentence  of  it.  The  witness  McLaurie  testified  that  the  state- 
ment shown  to  her  was  not  true,  but  that  the  signature  was  kers, 
and  that  the  words  therein,  "I  have  read  this,  which  is  the  truth," 
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were  in  her  handwriting;  but  she  said  she  "did  not  read  that,"  as 
she  was  "very  busy  when  some  gentleman  came  after  me."  When 
the  defendants  offered  the  statements  as  part  of  their  case,  and  the 
court  excluded  them,  it  commented,  "You  may  read  any  portion  that 

Sou  called  the  attention  of  the  witness  to,  or  that  is  in  conflict  with 
er  testimony  here."  The  learned  coiinsd  for  the  plaintiff  then,  said : 
"Your  honor  will  recall  that  while  the  witnesses  were  on  the  stand 
I  called  the  counsel's  attention,  and  asked  him  to  call  their  atten- 
tion, to  such  portions  as  he  wanted  to  put  in  evidence.  Defendants* 
Counsel:  Which  I  did.  The  Court:  That  applies  to  each  wit- 
ness, each  statement."  Thereupon  the  learned  counsel  for  the  de- 
fendants offered  Exhibit  C,  and  the  court  said,  "I  will  permit  you  to 
read  anything  she  signed  in  conflict  with  her  statement  here."  The 
ruling  of  the  court  cannot  be  sustained  upon  the  ground  that  the  at- 
tention of  the  witness  was  not  more  specially  called  to  th^  declara- 
tions, inasmuch  as  the  rule  is  limited  to  oral  declarations,  and  does 
not  obtain  as  to  written  statements.  Romertze  v.  East  River  Na- 
tional Bank,  supra;  People  v.  Taylor,  43  Hun,  419.  As  the  defend- 
ants were  entitled  to  read  the  entire  written  statements  in  evidence, 
the  burden  is  upon  the  plaintiff  to  show  that  the  exclusion  worked 
no  harm.  But  the  written  statements  excluded  are  not  in  the  record, 
and  hence,  in  the  language  of  Church,  C.  J.,  in  Romertze's  Case,  su- 
pra, "we  cannot,  therefore,  say  that  the  plaintiff  might  not  have  been 
prejudiced  by  the  rejection." 

Again,  the  witnesses,  or  some  of  them,  admitted  that  the  written 
statements  were  correct,  and  this  would  tend  to  show  that  they  fur- 
nished the  information  for  them.  To  exclude  everything  in  the  state- 
ment that  was  not  in  conflict  with  the  testimony  of  each  witness  ex- 
cluded the  defendants  of  comment  upon  every  admittedly  truthful 
part  of  the  statements  in  argument  that  the  entire  statement  was 
based  upon  the  information  furnished.  And,  further,  to  require  the 
counsel  then  and  there  to  cull  out  such  parts  as  then  seemed  to  bun 
in  contradiction  demanded  a  mental  feat  which,  at  the  time,  was  not 
required  of  him.  This  reversal  is  based  solely  upon  this  erroneous 
exclusion  of  testimony. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event.  All  concur. 


TREMBEBOEB  T.  OWENS. 
(Supreme  Conrt,  Appellate  Division,  First  Department  March  0,  1903.) 

L  EABEHENT^PtlBLIO  StR88T— AbANDONHBNT— BlVXOT  M  TO  AOJOIRniO  OWN< 

BR— Injdnction. 

Plaintiff  owned  certain  lots  In  a  town,  fronting:  on  Avenue  B.  On 
.  annexation  of  tbe  town  to  New  York  CHty,  O.  avenue,  running  parallel 
with  Avenae  B,  and  about  80  ^t  from  tbe  frontage  of  tbe  plaintiff's 
lots,  was  opened,  and  plaintiff  and  othn  lot  owners  thereupon  Indoaed 
and  added  to  tbelr  lots  their  ivoportlonate  parts  of  tbe  30-foot  strip 
of  Avenue  B,  thus  bringing  their  lots  to  front  on  G.  avenue.  Plaintiff 
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planted  her  part  with  grass  and  shnibB.  DeCendant  tben  acqalied  a  Jot 

com«1ng  on  Avenue  B  and  D.  street,  frontliig  on  the  latter  street,  and 
lying  Immediately  north  of  plalntifTs  lots.  Bcid,  that  plaintiff,  having 
abandoned  her  easement  in  the  30-foot  strip  of  ATenne  B,  conld  not 
enjoin  defendant  from  appnqjirlatliig  and  bnUdlng  on  lib  proportion- 
ate part  of  the  strip. 

Appeal  from  Special  Terra,  New  York  county. 

Action  by  Helene  Tremberger  against  Patrick  J.  Owens.  From  a 
judgment  entered  on  a  dismissal  of  the  complaint  after  trial,  plaintiff 
appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM.  JJ. 

James  C.  De  La  Mare,  for  appellant. 
David  B.  Ogden,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  to  enjoin  and  re- 
strain the  defendant  from  building  upon  or  in  any  way  obstructing 
a  piece  of  land  situate  at  the  southwesterly  comer  of  i6ist  street  and 
Cauldwell  avenue,  in  the  city  of  New  York.  The  facts  were  agreed 
upon  at  the  trial,  and,  so  far  as  material,  are  as  foUows :  In  1853  one 
Shaw  owned  a  tract  of  land  in  the  town  of  Morrisania,  which  he 
subdivided  into  lots,  four  of  which  were  numbered  56,  63,  64,  and 
65,  which  fronted  upon  certain  proposed  streets,  and  thereafter  filed 
a  map  in  the  office  of  the  register  of  Westchester  county,  upon  which 
the  lots  were  shown  by  numbers  and  the  streets  by  names.  One  of 
the  streets,  50  feet  in  width,  was  called  "Avenue  B,"  which  extended 
nearly  north  and  south,  and  intersected  another,  called  "Cliff  Street," 
which  extended  nearly  east  and  west.  Thereafter  Shaw  conveyed  to 
various  persons  the  lots  fronting  on  both  sides  of  Avenue  B  and 
Cliff  street,  and  in  each  case  described  the  land  conveyed  by  its  num- 
ber and  reference  to  the  map.  Plaintiff,  by  mesne  conveyances,  has 
acquired  all  the  title  which  Shaw  had  in  lot  56  and  a  part  of  lot  63. 
These  lots  were  situate  on  the  westerly  side  of  Avenue  B,  and  were 
something  over  100  feet  southerly  from  where  the  avenue  intersected 
Cliff  street.  The  defendant,  by  mesne  conveyances,  has  acquired  all 
the  title  which  Shaw  had  in  lots  64  and  65,  and  they  were  situate  on 
the  westerly  side  of  Avenue  B,  lot  65  also  fronting  northerly  on  Cliff 
street.  Avenue  B,  shortly  after  the  Shaw  map  had  been  filed,  was 
opened  and  used  as  a  pubUc  street,  and  it  continued  to  be  so  used  for 
upwards  of  40  years.  In  1874  a  portion  of  Morrisania,  including 
that  laid  down  on  the  Shaw  map,  was  annexed  to  and  made  a  part 
of  the  city  of  New  York,  and  in  1892  a  map  was  filed  by  the  city 
in  conformity  with  the  statutes  regulating  the  opening  of  streets  in 
that  section,  and  upon  which  was  designated  'i6ist  Street,"  the 
southerly  line  of  which  was  coincident  with  the  southerly  line  of 
Cliff  street  as  shown  on  the  Shaw  map;  and  upon  this  map  was 
also  laid  out  and  delineated  a  street  known  as  "Cauldwell  Avenue," 
of  the  width  of  65  feet,  which  extended  from  Cliff  street  south.  The 
westerly  line  of  Cauldwell  avenue,  as  laid  out  on  this  map,  ran 
through  the  line  delineated  on  the  Shaw  map,  and  parallel  to  the 
westerly  line  of  Avenue  B,  and  distant  30  feet  easterly  therefrom. 
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Cauldwell  avenue  was  thereafter  duly  opened,  since  has  been  and 
now  is  used  as  one  of  the  public  streets  of  the  city.  The  effect  of 
opening  Cauldwell  avenue,  so  far  as  the  city  was  concerned,  was  to 
abandon  as  a  street  a  portion  of  Avenue  B — that  is,  a  strip  30  feet 
in  width,  immediately  adjoinine  the  easterly  line  of  Cauldwell  avenue. 
After  this  portion  of  Avenue  B  had  been  abandoned  b^  the  city,  the 
owners  of  all  the  lots  which  fronted  on  the  westerly  side  of  Avenue 
B  between  i6i8t  street  and  158th  street,  which  is  the  next  street 
southerly  (except  the  owners  of  lots  having  a  frontage  of  100  feet 
on  Avenue  B)  removed  their  front  fences  from  what  was  formerly 
the  westerly  line  of  Avenue  B  to  the  westerly  line  of  Cauldwell  ave- 
nue, and  inclosed  so  much  of  Avenue  B  as  was  not  included  in 
Cauldwell  avenue.  This  the  plaintiff  did,  and  erected  in  front  of  that 
portion  of  her  premises  which  was  designated  on  the  Shaw  map  as 
lot  63  a  picket  fence  of  the  height  of  at  least  3  feet  6  inches,  and 
which,  at  the  time  of  the  commencement  of  this  action,  ran,  and  still 
runs,  along  the  westerly  line  of  Cauldwell  avenue,  with  suitable  open- 
ings for  a  gate;  and  also  two  side  fences,  each  in  prolongation  of 
the  northerly  and  southerly  line  of  plaintiflF's  said  lots,  and  each  run- 
ning from  the  said  westerly  line  of  Avenue  B  as  laid  down  on  the 
Shaw  nu^  to  the  westerly  line  of  Cauldwell  avenue  as  now  opened  and 
used.  Tne  portion  of  Avenue  B  so  inclosed  in  front  of  plaintiff's 
premises  has  been  planted  by  her  with  grass,  shrubs,  and  other  orna- 
mental plants,  with  the  intention  of  using  the  same,  and  the  same 
now  is  used  by  her  as  her  own  property,  and  cannot  be  used  by  any 
other  person  for  passage  or  repassage  in  a  northerly  or  southerly 
direction  without  the  removal  of  said  fence.  These  fences  were  in 
existence  at  the  time  the  defendant  acquired  title  to  the  premises 
upon  which  he  proposes  to  erect  his  buildings. 

Upon  these  facts  we  think  the  trial  court  properly  dismissed  the 
complaint.  There  can  be  no  doubt  but  that  plaintiff  or  Her  predeces- 
sor in  title  originally  had  an  easement  in  Avenue  B.  It  is  well  set- 
tled that  when  an  owner  of  land  subdivides  the  same  into  lots,  and 
sells  the  same  with  reference  to  proposed  streets,  his  grantees  or 
their  successors  cannot  thereafter  be  deprived  of  having  the  street 
or  streets  bounding  such  lots  kept  open.  Whenever  a  conveyance  is 
made  in  this  way,  the  purchaser  and  his  grantees  have  an  easement 
in  the  proposed  streets,  which  is  a  property  right,  of  which  he  cannot 
be  deprived  without  his  consent,  or  in  the  manner  provided  by  law. 
Lord  v.  Atkins,  138  N.  Y.  184,  33  N.  E.  1035 ;  Matter  of  Adams,  141 
N.  Y.  297,  36  N.  £.  318.  Here,  notwithstanding  the  plaintiff  had  an 
easement  in  Avenue  6,  she  could  abandon  it  if  she  so  desired,  and, 
once  that  was  done,  she  could  not  thereafter  reclaim  it;  a  I  the 
facts  show  that  is  precisely  what  she  has  done.  She  took  possession 
of  so  much  of  Avenue  B  as  lies  between  her  lot  and  Cauldwell  avenue, 
and  excluded,  by  barriers,  every  one  else  therefrom.  She  did  this 
with  the  intention  of  using  the  same  as  her  own  property.  This,  in 
law,  was  a  complete  extinguishment  of  her  entire  easement  in  that 
portion  of  Avenue  B  not  included  in  Cauldwell  avenue.  Coming  v. 
Gould,  16  Wend.  531 ;  White  v.  Manhattan  Rv.  Co.,  139  N.  Y.  19, 
34  N.  E.  887;  Conabecr  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  156  N.  Y. 
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474,  51  N.  £.  402;  Nicklas  v.  Keller,  9  App.  Div.  216,  41  N.  Y. 
Sut^.  172. 

The  nile  is  tersely  stated  in  the  White  Case  by  Judge  Peckham, 
as  follows: 

"Although  It  may  generally  be  sfiid,  under  the  antborlty  of  the  cases  al- 
ready cited,  that  an  easement  In  the  nature  of  an  Interest  In  the  land  of 
another  can  only  be  ocated  by  a  grant,  yet  after  It  has  been  created,  and 
white  It  la  tn  existence,  it  may  be  abandraed,  and  Uius  eztliviiiahed,  by 
acts  showing  an  Intention  to  abandon  and  ^tingulsb  the  same.  This  has 
been  many  times  decided,  and  hy  many  different  courts.  A  cesser  to  use, 
accompanied  by  an  act  clearly  Indicating  an  Intention  to  abandon  the  right, 
would  hare  the  same  effect  as  a  release  wltbont  reference  to  time.  *  •  * 
The  Intention  to  abandon  la  the  material  Question,  and  It  may  be  proved 
by  an  infinite  Tarlety  of  acts.  If  a  third  party  Interested  in  the  servient 
estate  has  acted  upon  such  abandonment,  and  in  regard  to  whom  it  would 
operate  unjustly  tf  the  exerdae  of  the  easement  should  be  resumed  In  favor 
of  tbe  domlnsnt  estate,  added  force  ta  given  to  the  dalm  of  abandonment" 

When  the  defendant  acquired  the  title  to  his  lots,  the  plaintiff  had 
erected  her  fence  around  that  portion  of  Avenue  B  which  was  be- 
tween her  lots  and  Cauldwell  avenue.  She  was  then  asserting  own- 
ership of  it.  He  therefore  had  a  right  to  rely  upon  the  fact  that  she 
had  then  elected  to  abandon  her  easement  in  that  porticMi  of  Avenue 
B  not  included  in  Cauldwell  avenue,  and  she  cannot  now  be  heard  to 
say  that  this  was  not  her  intent. 

The  actiwi  is  an  eguitable  one,  and  it  would  be  unjust  to  the  de- 
fendant to  permit  plamtiff — she  having  heretofore  done  what  the  de- 
fendant is  now  seeking  to  do — to  change  her  position.  If  we  are 
correct  in  this,  then  it  necessarily  follows  that,  so  far  as  the  plaintiff 
is  concerned,  the  defendant  has  title  to  the  land  upon  which  he  pro- 
poses to  build,  and  can  do  so  without  let  or  hindrance  from  her. 

The  judgment  appealed  from  is  right,  and  must  be  affirmed,  with 
costs.   All  concur. 

INGRAHAM,  J.^  I  concur  with  Mr.  Justice  McLAUGHUN. 
The  plaintiff  seeks  in  equity  to  restrain  the  defendant  from  occupy- 
ing a  certain  portion  of  a  strip  of  land  over  which  the  grantees  of 
certain  lots,  of  which  the  plaintiff  was  one,  had  acquired  an  ease- 
ment. Whether  a  court  of  equity  will  enforce  the  right  to  an  ease- 
ment or  leave  the  parties  to  an  action  at  law  depends  upon  equitable 
principles,  and,  where  it  would  be  inequitable  for  a  plaintiff  to  be  al- 
lowed to  enforce  a  right  which  she  has  acquired,  equitable  relief  will 
be  denied,  and  the  plaintiff  left  to  lus  remedy  at  law.  This  principle 
has  been  many  times  applied;  a  leading  case  being  Columbia  Col- 
lege v.  Thacher,  87  N.  Y,  311,  41  Am.  Rep.  365.  Applying  this 
principle,  I  think  the  court  correctly  refused  to  entertain  the  action, 
and  that  irrespective  of  whether  the  plaintiff,  in  closing  the  portion 
of  the  street  in  front  of  her  premises,  could  be  held  to  have  aban- 
doned the  easement,  so  as  to  justify  the  defendant  in  erecting  the  con- 
templated building.  There  is  no  allegation  in  the  complaint,  nor 
was  there  any  proof  upon  the  trial,  that  the  contemplated  building 
.upon  the  defendant's  pXY>perty  would  be  an  interference  with  the  light 
and  air  to  which  the  plaintiff's  premises  was  entitled.  The  right  of 
way  over  this  strip  of  land,  not  included  in  the  street,  as  laid  out 
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by  the  city  authorities,  has  been,  by  the  affirmative  act  of  the  abutting 
owners,  destroyed,  and  it  would  be  inequitable  to  compel  the  defend- 
ant to  continue  the  right  of  way  over  the  strip  of  land  in  front  of  his 
premises  when  all  of  the  other  owners  have,  by  extending  their  fences, 
abandoned  the  easement  over  the  portion  of  the  street  in  front  of 
their  respective  premises.  In  view  of  the  act  of  the  other  abutting 
owners  Ufjon  this  street,  I  think  the  court  was  justified  in  refusing 
to  entertain  this  action,  leaving  the  plaintiff  to  her  remedy  at  law  to 
recover  such  damages  as  she  will  sustain  if  there  is  a  violation  of  the 
plaintiff's  property  right  in  the  street. 


(Bopreme  Gonrt,  Appellate  Dlvlsioii.  Second  D^artment   March  6,  19QB.) 

1  Railroad  Cbossimo— Thbbatbnkd  Coixibiok— Nbqliokkcb— Qnumov  roH 
Just. 

A  tr&In  approached  a  grade  crossing  of  a  street  railway,  tlirongh  tbe 
thickly  populated  district  of  a  village,  around  a  curve  where  the  view 
was  obstructed.  The  engineer  did  not  ring  the  bell  or  sound  the  whis- 
tle, but  applied  the  brakes,  so  as  to  barely  escape  collision  with  a  trolly 
car.  A  passenger  on  tbe  tndley  car  Jumped  tboeZrom  to  avoid  Injury, 
and  was  hurt  HM,  that  tiie  qnettioD  of  tiie  engineo's  negligence 
was  for  the  Jury. 

i.  Carrieks— Raiijioad  Ckobsiho  —  Threatened  Colubiok— Nbqlioexck  — 
Question  for  Jury 

A  trolley  car  approached  a  railroad  crossing  to  within  a  couple  of 
lengths,  when  the  condnctor  got  off  and  went  forward,  looking  for 
trains.  He  motioned  to  the  motonnan  to  start  and  after  the  car  started, 
evidently  becoming  aware  of  an  approaching  train,  motioned  again 
to  the  motorman  to  stop,  which  the  latter  failed  to  do.  Tbe  car 
crossed  the  track  barely  in  time  to  avoid  a  collision.  A  passenger  on 
the  car  Jumped  therefrom  to  avoid  Injury,  and  was  hurt  that  tbe 

question  of  the  carrier's  negligence  was  for  the  Jury. 

8.  SaMK— CONTRinuTOHT  Kegligekce. 

Evidence  in  an  action  by  a  passenger  on  a  trolley  car  against  the 
street  car  company  and  a  railroad  company  owning  on  intersecting 
track,  for  Injuries  occasioned  by  Jumping  from  the  street  car  to  avoid 
a  threatened  collision  with  an  approaching  railroad  train,  considered, 
and  held  to  render  the  question  of  the  pa88enga*s  contrlbut»E7  ncfi^lgence 
one  tav  the  Jury. 

Appeal  from  Trial  Term,  Kings  county. 

Action  by  Cordelia  A.  Robson  against  the  Nassau  Electric  Rail- 
road Company  and  others.  From  a  judgment  entered  on  the  dis- 
missal of  the  complaint,  plaintiff  appeals.  Reversed. 


Argued  before  GOODRICH.  P.  J.,  and  BARTLETT,  JENKS, 
HIRSCHBERG,  and  HOOKER,  JJ. 

Joseph  G.  Williamson,  Jr.,  for  appellant. 
I.  R.  Oeland,  for  respondents. 

GOODRICH,  P.  J.  The  plaintiff  sued  three  railroad  corporations 
(which  for  brevity  are  herein  called  the  "Nassau  Company,"  the. 
"Long  Island  Company,"  and  the  "Prospect  Park  Company")  for  the 
damages  occasioned  to  her  by  jumping  from  a  car  of  the  Nassau 
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Company  on  which  she  was  a  passenger.  The  court  dismissed  the 
complaint  as  to  the  Long-  Island  Company,  and  it  is  admitted  that 
that  dismissal  was  correct.  At  the  close  of  the  plaintiff's  case,  the 
court  also  dismissed  the  complaint  as  to  the  other  two  companies. 
Subsequently  a  judgment  was  entered  dismissii^  the  comphunt  on 
the  merits. 

In  August,  1897,  the  plaintiff  was  a  passenger  in  an  open  trolley 
car  of  the  Nassau  Company,  going  to  Coney  Island.  She  was  seated 
on  the  front  seat.  As  the  car  was  on  West  Eighth  street,  approaching 
the  crossing  tracks  of  the  Prospect  Park  Company,  which  operated 
a  steam  railroad,  it  stopped  two  lengths  away,  and  the  conductor  got 
off,  went  forward  to  the  crossing,  and  looked  both  ways  on  the 
track  of  the  Prospect  Company,  and  then  motioned  to  the  motorman 
of  the  trdley  car  to  start.  After  it  had  started,  the  conductor,  evi- 
dently becoming  aware  of  the  proximity  of  an  approaching  train  of 
the  Prospect  Park  Company,  motioned  again  to  the  motorman  to 
stop,  and,  because  he  failed  to  do  so,  swore  at  him.  The  motorman 
did  not  stop  his  car,  but  proceeded  across  the  steam  track,  and 
cleared  it  without  collision  with  the  train  of  the  Prospect  Park  Com- 
pany, which  was  approaching  the  crossing  at  the  speed  of  four  miles 
an  hour,  without,  ringing  a  bell  or  sounding  a  whistle.  The  Prospect 
Park  Company  had  a  flagman  at  the  crossing,  who  made  some  sig- 
nal, on  seeing  which  the  engineer  of  the  train  slowed  down  and 
crossed  the  mssau  track  just  after  the  trolley  car  had  passed  over 
it.  The  plaintiff  testified : 

"Then  this  car,  the  car  I  was  riding  on,  started  and  went  across  both 
■team  railroad  tracks.  When  I  Jumped  off  It  was  over  on  the  other  side  of  the 
two  tracks.  *  •  •  The  car  when  I  jumped  off  was  on  the  track,  going 
oyer  It   When  I  Jumped  I  landed  on  the  right-hand  side  over  the  track." 

This  testimony  is  somewhat  confused,  but  she  produced  six  other 
witnesses  who  testified  that  the  trolley  car  had  crossed,  and  that 
its  rear  end  had  reached  a  distance  from  the  steam  track,  variously 
estimated  as  from  5  to  15  feet,  when  the  plaintiff  jumped  off  the  car 
and  received  serious  injuries.  In  the  view  of  the  case  which  we 
take,  it  is  immaterial  whether  the  entire  body  of  the  car  was  over 
the  track  or  only  the  front  part,  on  which  the  plaintiff  was  seated. 
There  was  considerable  commotion  and  excitement  among  the  pas> 
sengers,  and  others  jumped  at  about  the  same  time  as  the  plaintiff. 
She  contends  that  the  evidence  shows  facts  upon  which  the  jury 
could  have  found  that  she  was  free  from  contributory  negligence, 
and  that  both  defendants  were  guilty  of  negligence. 

First,  as  to  the  negligence  of  the  Prospect  Park  Company.  The 
evidence  shows  that  the  train  was  approaching  a  grade  crossing 
in  a  thickly  populated  district  of  a  village,  near  its  main  avenue, 
around  a  curve,  where  the  view  was  more  or  less  obstructed  by 
buildings;  that  there  was  some  confusion  of  signals  by  the  flagman 
between  a  red  and  a  green  Hag;  that  the  engineer  did  not  ring  the 
bell  or  sound  the  whistle;  and  that,  although  he  applied  brakes  and 
reduced  his  speed,  he  barely  escaped  collision  with  the  trolley  car. 
There  wotild  be  no  question  that  this  would  have  raised  a  question 
of  fact  as  to  the  engineer's  negligence  if  there  had  been  a  collision. 
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and  it  is  difficult  to  say,  as  matter  of  law,  that  he  was  not  negligent, 
where  the  approach  and  proximity  of  his  train  to  the  trolley  car  at 
a  grade  crossing  without  any  warning  was  the  cause  of  great  excite- 
ment among  the  passengers  of  the  trolley  car,  and  several  of  them, 
including  the  plaintiff,  jumped  therefrom.  If  his  approach  under 
such  circumstances  produced  a  situation  of  apparently  grave  and  im- 
pending peril,  the  jury  might  have  found  that  he  was  negligent. 
It  was  not  necessary  for  the  plaintiff  to  prove  actual  danger,  but 
only  apparently  imminent  danger.  Twomley  v.  C.  P.  N.  &  E.  R. 
R.  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep.  162 ;  Dyer  v.  The  Erie  Railroad 
Company,  71  N.  Y.  228;  Cuyler  v.  Decker,  20  Hun,  173.  We  think 
there  was  a  question  of  fact  as  to  the  negligence  of  the  Prospect 
Company  which  should  have  been  submitted  to  the  jury. 

Secondly,  the  existence  of  a  question  of  fact  as  to  the  negligence 
of  the  Nassau  Company  is  more  apparent.  That  company  was  the 
carrier  of  the  plaintiff.  In  Loudoun  v.  Eighth  Ave.  R.  R.  Co.,  162 
N.  Y.  380,  56  N.  E.  988,  the  court,  speaking  through  Judge  CuUen, 
said  (page  386,  162  N.  Y.,  page  989,  56  N.  E.) : 

"While  It  was  not  a  guarantor  of  the  safety  or  securltr  of  Its  passengers, 
It  was  bound  to  exercise  a  very  high  degree  of  care  to  accomplish  that 
result.  •  •  •  The  management  and  control  of  the  transportation  of  the 
passenger  Is  wholly  confided  to  the  employes  operating  the  car,  and  the 
former  cannot  be  expected  to  be  on  the  watch  either  as  to  Its  management 
or  that  of  otbw  vehicles,  or,  if  a  eolllslon  takes  place,  be  able  to  accoiint  for 
Its  occurrence.  Therefore,  when  such  a  collision  occurs,  there  arises  a  pre- 
sumption of  ae^Igence  on  the  part  of  the  carrier,  which  calls  upon  It  for 
explanation." 

It  is  to  be  observed  that  negligence  on  the  part  of  the  Nassau 
Company  may  be  predicated,  either  of  the  act  of  the  conductor  in 
failing  to  discover  the  Prospect  train  in  due  season,  or  of  the  motor- 
man  in  failing  to  observe  or  obey  the  second  signal  of  the  conductor. 
The  burden  of  explanation  rests  upon  the  Nassau  Company.  Pos- 
sibly that  onnpany  could  have  introduced  evidence  whidi  would  lift 
that  burden,  but  on  the  case  as  it  stands  the  evidence  presented  a 
question  of  fact  for  the  jury. 

The  Twomley  and  Cuyler  Cases  above  cited  are  so  nearly  like  the 
case  at  bar,  as  to  the  liability  of  a  carrier  of  passengers,  that  other 
discussion  is  unnecessary.  In  the  Twomley  Case,  a  car  was  care- 
lessly driven  over  a  crossing  steam  railroad  track  in  front  of  an 
approaching  train,  and  nearly  all  the  passengers,  including  the  plain- 
tiff, jumped  off,  and  he  received  injuries  which  he  wQuld  not  have 
received  if  he  had  remained  on  the  car,  which  crossed  the  track  in 
safety,  the  engineer  of  the  train  having  reversed  his  engine.  It  was 
held  that  the  case  was  properly  submitted  to  the  jury,  and  that  a  ver- 
dict in  the  plaintiff's  favor  was  justified. 

Thirdly,  there  was  evidence  sufficient  to  require  the  submission 
to  the  jury  of  the  question  of  the  plaintiff's  contributory  negligence. 

The  judgment  should  be  reversed  as  to  the  Prospect  Park  Com- 
pany and  the  Nassau  Company,  and  a  new  trial  granted. 

Judgment  reversed  as  to  the  Nassau  Electric  Ballroad  Company  and  the 
Proqpect  Park  A  Coney  Island  Railroad  Company,  and  a  new  trial  granted, 
costs  to  abide  the  event  All  concur. 
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rBOUNFaLEEB  T.  DBLAWABE,  L.  ft  W.  B.  GO. 
(Bnpnme  Oowt,  Appallato  DItIiIoii,  Flnt  D«partiiMiit   Mardi  6.  1906.) 

L  PSPOSITTOHS—COH  MISSION  TO  TaKB  TBSTIKOKT— WBKK  AOTHORIZED. 

In  an  action  for  the  negUgnt  kUUng  of  a  railway  conductor,  one  of 
the  main  points  In  bwne  was  whether  deceased  had  complied  with  a 
rule  <a  the  company  requiring  a  conductor,  In  case  of  the  stoppage  of 
his  train,  to  aend  a  flagman  back  to  glre  danger  signals.  The  flagman, 
who  was  with  the  conductor  at  the  time  of  his  death,  and  was  the  only 
witness  who  could  testis  as  to  the  point  In  Issue,  was  a  rraldent  of 
anotber  states  and  unwilling  to  aroear  on  the  trial.  HOi,  that  the  liau- 
ance  of  a  commlislon  to  take  hli  testimony  was  proper. 

flL  Sana— Ordxr  roa  Ohai«  Exakihatioii^usioial  DncaniOM. 

tTnder  Code  Civ.  Proc.  i  888,  providing  that  the  court  may,  In  Its  dis- 
,    credon,  direct  the  Issuance  of  a  commission  to  take  testimony  without 
written  Interrogations,  the  Irauance  of  such  a  commission  is  a  matter 
of  Judicial  discretion,  to  be  exercised  on  the  facts  preseDted  in  a  glvai 
case. 

&  Same. 

When  It  appears  from  the  statement  of  a  witness  that  be  Is  reluctant 
to  testify  for  plalntifT,  owing  to  hla  employment  by  defendant,  and  it  Is 
Impossible  to  foresee  whether  he  will  testl^  franldy  to  questions  framed, 
and  It  is  probable  that  he  may  manifest  a  sidrlt  of  unfairness  to  plain- 
tiff, the  issuance  at  a  commission  to  examine  the  witness  on  wal  ques- 
tions is  proper. 

Tan  Brunt,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  countiN 

Action  by  Sarah  A.  Frounfelker  aeainst  the  Delaware,  Lackawan- 
na &  Western  Railroad  Company.  From  an  order  directing  that  a 
commission  issue  to  examine  a  witness  for  the  plaintiff  on  oral  inter- 
rogatories, defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ, 

Hammond  Odell,  for  appellant. 
Vincent  P.  Donihee,  for  respondent. 

LAUGHLIN,  J.  The  action  is  brought  by  the  widow  of  John 
Frounfelker,  deceased,  under  the  statute  of  the  state  of  Pennsyl- 
vania, to  recover  for  bis  death,  alleged  to  have  been  caused  in  that 
state  by  the  negligence  of  the  defendant.  The  issues  have  been  twice 
tried.  Upon  each  trial  the  plaintiff  obtained  a  verdict,  but  the  judg-  . 
ments  entered  on  these  verdicts  were  reversed  on  appeal.  Froun- 
felker v.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  48  App.  Div. 
206,  62  N.  Y.  Supp.  840;  Id.,  168  N.  Y.  635,  61  N.  E.  1129;  second 
appeal,  74  App.  Div.  225,  77  N.  Y.  Supp.  470. 

The  decedent  was  a  conductor  in  the  employ  of  the  defendant,  and 
in  charge  of  a  freight  train  upon  its  road.  Shortly  after  6  o'clock 
in  the  morning  on  the  3d  da^  of  October,  1S96,  his  train  stopped 
on  the  main  track  a  short  distance  west  of  Stroudsburgh  station, 
owing  to  the  fact  that  there  was  another  train  ahead.  There  was  a 
curve  in  the  road  between  250  and  300  feet  in  the  rear  of  the  caboose 

1 8.  See  Depositions,  voL  16,  Cent  Dig.  H  82,  68. 
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in  which  the  decedent  was  sitting  at  a  desk.  Within  from  5  to  la 
minutes  after  decedent's  train  stopped,  and  while  it  was  still  stand- 
ing at  this  point,  the  locomotive  of  another  train,  foUowing  it,  col- 
lided with  the  caboose,  inflicting  injuries  from  which  the  decedent 
died.  The  rules  oi  the  defendant  required,  in  case  of  a  train  stop- 
ping under  such  circumstances,  that  "the  flagman  must  immediately 
go  back  one-half  a  mile  with  danger  signals  *  *  *  to-  stop  any 
train  or  engine  which  may  be  following,"  and  prescribed  that  these 
danger  signals  should  be  given  by  placing  torpedoes  on  the  rail,  and 
signaling  an  approaching  train.  Ajiother  rule  of  the  company  pro- 
vided that  conductors  and  engineers  would  be  held  strictly  respon- 
sible for  the  prompt  enforcement  of  these  rules.  On  the  trials  that 
have  been  had  it  appeared  that  the  flagman  did  not  obey  these  rules, 
and  only  went  back  from  200  to  250  feet,  which  did  not  readh 
around  the  curve  where  he  or  his  signals  could  be  seen  by  an  ap- 
proaching train.  The  witness,  the  taking  of  whose  testimony  is  au- 
tliorized  by  the  order,  was  the  rear  brakeman  and  flagman  on  this 
train.  He  has  not  been  a  witness  upon  either  trial.  One  of  the 
grounds  upon  which  Uie  last  judgment  in  favor  of  the  plaintiff  was 
reversed  by  this  court  is  that  the  decedent,  as  conductor  of  the  train, 
was  guilty  of  negligence  in  not  enforcing  the  rule  requiring  the  flag- 
man to  go  back  with  and  give  danger  signals.  It  appears  that  the 
conductor  and  flagman  were  the  only  persons  upon  the  rear  end  of 
the  train,  and,  the  conductor  having  been  killed,  and  the  flagman 
not  called  as  a  witness,  there  was  no  express  evidence  as  to  what, 
jF  anything,  took  place  between  the  flagman  and  conductor  with  ref- 
erence to  the  observance  of  the  rules  concerning  signals  to  trains 
following,  or  as  to  what,  if  anythin|f,  the  conductor  observed  of  the 
movements  of  the  brakeman.  Sufliaent  has  been  stated  to  show  that 
the  evidence  of  this  witness  is  material,  and  that  the  plaintiff's  right 
of  recovery  is  largely  dependent  thereon. 

The  witness  is  not  a  _  resident  of  the  state,  and  refuses  to  appear 
voluntarily  upon  the  trial.  He  is  still  in  the  employ  of  the  defendant, 
and,  when  interviewed  at  his  home  in  Moscow,  Lackawanna  coun- 
ty, Pa.,  on  the  6th  day  of  January,  1902,  by  a  law  clerk  in  the  employ 
of  the  attorneys  for  the  plaintiff,  in  response  to  a  request  to  come 
to  New  York  and  testify  as  a  witness  on  the  trial  of  this  action,  and 
to  state  what  he  knew  about  it,  he  said*  in  substance,  as  appears  by 
the.  affidavit  of  the  clerk,  "that  to  come  to  New  York  and  testify, 
unless  the  Delaware,  Lackawanna  &  Western  Railroad  Company  or- 
dered him  to  do  so,  would  be  taking  the  bread  and  butter  out  of  his 
own  mouth,  and  for  the  same  reason  he  could  not  tell  me  anything 
about  what  he  knew  concerning  the  accident."  It  thus  appears  that 
the  plaintiflf  must  resort  to  a  commission  to  obtain  the  evidence  of 
this  witness,  which,  as  has  been  seen,  is  material.  The  commission 
should,  therefore,  be  issued,  and  the  only  question  is  whether  the  wit- 
ness should  be  examined  upon  written  interrogatories  or  upon  oral 
questions.  The  Legislature  has  expressly  authorized  both  classes  of 
commissions  (Code  Civ.  Proc.  §§  887-893,  inclusive),  and  it  is  a  mat- 
ter of  judicial  discretion,  to  be  exercised  upon  the  facts  presented, 
which  shall  be  issued  in  a  given  case.   The  Legislature,  in  expressly 
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authorizing  an  open  commission,  recognized  that  the  facts  could  not 
in  all  cases  be  satisfactorily  ascertained  by  interrogatories  formulated 
and  submitted  to  opposing  counsel,  and  oftentimes  to  a  hostile  wit- 
ness in  advance  of  the  examination.  There  is  nothing  to  show  that 
this  witness  is  hostile  to  the  plaintiff ;  but  it  is  manifest  from  his 
statement,  to  which  reference  has  been  made,  that  he  will  be  a  re- 
luctant witness.  He  refuses  to  state  the  facts  to  the  attorneys  for 
the  plaintiff  to  enable  them  to  prepare  interrogatories  intelligently; 
and  it  is  evident  that  he  appreciates  keenly  the  delicate  situation  in 
which  he  is  placed,  owing  to  his  employment  by  the  defendant,  and 
to  the  fact  that  his  evidence  may  be  injurious  to  his  employer — an 
inference  not  unwarranted,  since  it  has  not  called  him  as  a  witness. 
If  he  would  answer  written  interrogatories  with  entire  freedom  and 
frankness,  it  is  possible  that  they  might  be  so  framed  as  to  elicit  the 
material  facts  within  his  knowledge;  but  what  his  answers  and  de- 
raeanor  will  be  cannot  well  be  foreseen,  and  it  is  manifest  that  an 
answer  to  some  interrogatory  may  require  further  examination  than 
would  be  provided  for  by  the  written  interrogatories.  If  the  witness 
should  be  partial  to  the  defendant,  and  be  disposed  to  conceal  facts, 
or  manifest  a  spirit  of  unfairness  to  the  plaintiff,  it  is  evident  that  a 
considerable  latitude  should  be  allowed  in  asking  leading  questions, 
as  is  the  practice  upon  the  trial  of  causes ;  and  this  cannot  be  fore- 
seen or  provided  for  by  written  interrogatories.  This  is  a  proper 
case  for  the  issuance  of  a  commission  to  examine  this  witness  upon 
oral  questions. 

The  order  should  therefore  be  affirmed,  with  $io  costs  and  dis- 
bursements.  All  concur,  except  VAN  BRUNT,  P.  J.,  who  dissents. 

VAN  BRUNT,  P.  J.  I  dissent.  I  thmk  that  the  majority  of  the 
court,  in  coming  to  the  conclusion  at  which  they  arrived  upon  this 
application,  have  been  largely  infinenced  by  the  facts  brought  to  their 
attention  by  the  counsel  for  the  respondent  in  the  appendix  to  his 
brief,  which  relates  to  circumstances  which  were  not  before  the  court 
below  at  the  time  of  the  hearing,  which  formed  no  part  of  the  record, 
and  which  have  occurred  since  the  granting  of  the  motion.  I  am  led 
to  this  conclusion  by  the  consideration  that,  notwithstanding  this  fact, 
which  would  heretofore  have  been  regarded  as  reprehensible  prac- 
tice upon  the  part  of  the  counsel  for  the  respondent,  not  a  single  word 
of  criticism  is  to  be  found  in  the  prevailing  opinion,  and  the  counsel 
is  permitted  to  reap  the  fruits  of  his  irregular  and  improper  practice, 
and  establish  a  precedent,  which  in  the  future  will  be  rather  trouble- 
some for  the  court.  The  court  allows  to  be  placed  upon  the  record 
as  part  of  the  papers  upon  the  appeal  in  this  case  a  statement  of  facts 
and  circumstances  which,  as  I  have  said,  were  not  before  the  court, 
and  which  have  occurred  since  the  hearing  of  the  moticm  by  the 
court  below.  It  seems  to  me  that  this  is  countenancing  a  practice 
which  ought  to  have  received  the  severe  censure  of  the  court,  instead 
of  receiving  the  stamp  of  their  approval 
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BAHODWITZ  T.  KABPT. 

(Supreme  Coort,  Appellate  DlTlslon.  Second  D^rbMBt  Mndi  9,  1908^ 

1.  MuHioiPAL  Codbt—Nbw  York  Citt— Jurwdiotioh. 

Laws  1902,  c.  680.  |  1.  inM.  14.  confers  on  tl^e  monldpal  court  of  the 
dQr  of  New  York  jorlBdlctton  otw  actions  for  damages  tor  an  Injncr 
to  personal  pn^tfty.  Section  189  provides  that  no  action  shall  be 
maintained  In  the  municipal  court  which  arises  on  a  written  contract 
of  conditional  sale  of  personal  property,  except  an  action  to  foreclose 
the  lien.  BM,  that  the  general  ivoTlslon  In  section  1,  snbd.  14,  Is 
restricted  by  the  excluding  provision  of  section  189,  and  an  action  of  the 
class,  specified  in  the  latter  section,  cannot  be  maintained,  notwithstand- 
ing tliat  it  Involves  an  Injury  to  personal  property. 

Appeal  from  municipal  court. 

Action  by  Sigmund  Samodwitz  against  Max  Karpi  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Affirmed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

A.  B.  Schleimer,  for  appellant. 
Louis  Levene,  for  respondent. 

JENKS,  J.  The  satisfactory  opinion  of  Lynch,  J.,  renders  ex- 
tended discussion  unnecessary.  The  learned  counsel  for  the  appel- 
lant insists  that  section  139  of  the  municipal  trourt  act  (Laws  1902, 
c.  580),  simply  grants  an  additional  remedy,  and  that,  notwithstand- 
ing that  section,  he  has  an  action  upon  the  facta  in  this  case  for 
conversion  perforce  of  section  i,  subd.  14,  of  the  act,  because  con- 
version is  an  injury  to  personal  property.  Undoubtedly,  conversion 
is  an  injury  to  personal  property,  but  so  are  actions  arising  upon 
a  breach  of  a  written  contract  for  the  conditional  sale  of  personal 
property,  or  based  upon  the  hiring  of  personal  property,  or  arising 
upon  a  chattel  mortgage.  So  that  the  effect  of  his  argument  is  that, 
although  the  act  in  express  terms  withholds,  or  rather  restricts,  the 
jurisdiction  of  the  municipal  court  in  such  cases,  yet  the  general  pro- 
vision of  subdivision  14,  §  i,  absolutely  confers  it.  This  action,  as 
pointed  out  by  the  learned  municipal  court  justice,  plainly  arises  upon 
the  breach  of  a  written  contract  for  the  conditional  sale  of  personal 
property,  and  the  relative  relief  and  liability  of  the  plaintiiT  and  de- 
fendant in  that  forum  must  be  measured  and  limited  by  the  express 
provisions  of  the  act  which  creates  the  court,  establishes  its  powers, 
and  limits  its  jurisdiction.  Of  course,  the  entire  statute  is  to  be  read 
and  reconciled,  and  any  general  expression  therein  must  be  regarded 
as  limited  and  qualified  by  the  particular  provisions  of  the  statute. 
Wormser  v.  Brown,  149  N.  Y.  163,  43  N.  E.  524;  People  v.  In- 
dustrial Benefit  Assn.,  92  Hun,  311,  36  N.  Y.  Supp.  963,  affirmed 
149  N.  Y.  606,  44  N.  E.  1 127.  We  do  not  sit  to  review  the  wisdom 
of  legislation,  and  any  considerations  as  to  the  policy  of  an  act  or 
as  to  the  injustice  of  the  provisions,  however  cogent  in  the  mind  of 
counsel,  must  be  addressed  to  the  legislative,  not  to  the  judicial, 
branch  of  government. 

The  judgment  should  be  affirmed,  with  costs.  All  concur. 
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OMAKHLE  T.  BOSENBEBG  flt  iL 

(Suproiw  Ckrart,  Appellate  DlTlBlffli.  Fint  Depirtment  Mardi  6,  190B.) 

1.  Admikistratobs— Sbcurity  toe  Costs. 

Where  the  complaint  In  an  action  by  an  administrator  for  the  death 
of  hfB  decedent  fails  to  state  a  eanse  of  action,  security  for  costs  should 
be  required. 

&  bjCRVAMT — NKGLIOENT  DbaTH — COUPLAINT— SuPFICIENOY. 

A  complaint,  brought  under  Laws  1902,  c.  600,  tp  recover  for  the 
death  of  a  serrant,  which  falls  to  ara:  th&t  notice  of  the  Injn^  was 
glTen  the  master  u  required  by  section  2,  does  not  state  a  cause  of 
actttm. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Charles  Gmaehle,  administrator  of  Charles  Gmaehle, 
deceased,  against  Morris  Rosenberg  and  another.  Order  denying 
defendants'  motion  for  security  for  costs,  and  defendants  appeal.  Re- 
versed 

Arglied  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

David  Steckler^  for  appellants. 
Morris  HiUquit,  for-  respondent 

O'BRIEN,  J.  The  action  is  brought  to  recover  the  damages  sus- 
tained by  the  next  of  kin  by  reason  of  the  death  of.  Charles  Gmaehle 
through  the  alleged  negligence  of  the  defendants.  The  summons 
and  complaint  having  been  served,  the  defendants  moved  for  security 
for  costs,  which  motion  was  denied,  and  from  the  order  thereupon 
entered  this  appeal  is  taken. 

The  question  of  whether,  in  such  an  action,  the  defendant  is  en- 
titled to  security  for  costs,  is  one  within  the  sound  discretion  of  the 
Special  Term.  In  determining,  however,  whether  such  discretion 
has  been  properly  exercised,  there  are  certain  well-established  rules 
which  are  controlling.  Whether  the  administrator  is  financially  re- 
sponsible, and  whether  the  estate  has  any  other  asset  than  the  cause 
of  action,  are  immaterial,  provided  it  is  made  to  appear  that  the 
plaintiff  has  a  good  cause  of  action,  which  he  is  prosecuting  in  good 
faith.  Under  these  latter  circumstances,  the  rule  is  that  ordinarily 
an  administrator  shall  not  be  required  to  give  security  for  costs. 
Rutherford  v.  Town  of  Madrid,  77  Hun,  545,  28  N.  Y.  Supp.  923; 
McNeil  v.  Merriam,  57  App.  Div.  164,  68  N.  Y.  Supp.  165. 

Here,  however,  we  think  the  motion  should  have  been  granted 
for  the  reason  that  it  appears  from  the  complaint  that  no  cause  of 
action  is  alleged.  The  complaint  is  undoubtedly  framed  under  chap- 
ter 600  of  the  Laws  of  1902,  which  is  entitled  "An  act  to  extend  and 
regulate  the  liability  of  employers  to  make  compensation  for  per- 
sonal injuries  suffered  by  employees."  By  section  2  thereof  it  is  pro- 
vided f 

*'No  BCtloD  for  recOTOy  of  compensation  for  Injury  or  death  under  this 
act  shall  be  maintained  nnless  notice  of  the  time,  place  and  cause  of  the 
Injury  Is  ^ven  to  the  employer  witbtn  one  hundred  and  twenty  days  and 
the  action  Is  commenced  within  one  year  titter  tbm  occnrranct  of  the  MCd- 
dent  causing  the  injury  or  death.  •  • 
80N.T.8.- 
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Tlien  follows  a  statement  of  what  notice  is  required  in  case  of  death 
without  having  given  such  notice,  and  how  the  notice  shall  be  served. 

There  is  no  allegation  in  this  complaint  that  the  notice  required 
by  this  act  was  given ;  and  this  omission,  we  think,  is  fatal,  because 
such  notice  is  a  condition  precedent  to  the  maintenance  of  the  action, 
and  the  statement  that  it  was  given  is  essential  to  setting  forth  a  good 
cause  of  action.  Merz  v.  City  of  Buffalo  (City  Ct.  Brook.)  il  N. 
Y.  Supp:  778,  affirmed  in  128  N.  Y.  617,  28  N.  E.  253;  Curry  v. 
City  of  Buffalo.- 13s  N.  Y.  366,  32  N.  E-  80;  Foley  v.  Mayor,  i 
App.  Div.  586,  37  N.  y.  Supp.  465;  White  v.  Mayor,  15  App.  Div. 
440,  44  N.  Y.  Supp.  454 ;  Krall  v.  City  of  New  York,  44  App.  Div. 
259,  60  N.  Y.  Supp.  66i ;  Reining  v.  City  of  Buffalo,  102  N.  Y.  308, 
-6  N.  E.  792. 

Most  of  the  cases  cited  arose  under  chapter  572,  Laws  18S6,  which 
was  a  statute  in  terms  similar  to  the  employers'  liability  act  (chapter 
600,  Laws  1902),  in  providing  for  notice  to  be  given  to  the  cities  with- 
in the  state  of  the  time  and  place  of  the  injuries  in  actions  for  negli- 
gence; and  the  former  statute  (chapter  572,  Laws  1886)  contained 
the  additional  provision  that  notice  of  intention  to  sue  was  required. 
In  those  cases  it  was  held  that  a  complaint  which  failed  to  allege 
compliance  with  the  statute  was  bad. 

The  citation  of  authorities,  however,  is  unnecessary,  because  chap- 
ter 600  of  the  Laws  of  1902,  in  terms,  makes  the  giving  of  notice  a 
condition  precedent  to  the  maintenance  of  the  action ;  and  a  state- 
ment that  such  notice  was  given  is  made  an  essential  averment  of  the 
cause  of  action.  The  fact  that  such  notice  was  given  should  there- 
fore be  alleged  in  the  complaint.  It  follows  that,  upon  the  ground 
that  the  complaint  here  is  insufficient  in  alleging  a  cause  of  action, 
the  motion  requiring  the  giving  of  security  ior  costs  should  have 
been  granted. 

The  order  accordingly  is  reversed,  with  $xo  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs,  to  abide  the  event. 
All  concur. 


PERRY  T.  BOOTH  et  at. 
(Supreme  Coort,  Appellate  Division,  Second  Department.  March  6,  lOOS.) 

1.  BANKItDPTCV— PrBPRRBNOES— BeLIBP  OF  CREDITOR. 

The  mere  fact  that  a  creditor  demands  secnrlty  for  a  debt  prevlooBlr 
unsecured  does  not  show  that  he  has  reasonable  grounds  for  beUevliiS 
his  debtor  to  be  Insolvent,  or  that  he  Is  receiving  a  preference  so  as 
to  make  the  transfer  voidable  under  section  60  of  the  bankruptcy  act 
(Act  July  1.  ISUS,  c.  541,  30  Stat.  5U2  [U.  S.  Comp.  St  1901,  p.  S445]). 

Appeal  from  Special  Term,  Kings  county. 

Action  by  John  M.  Perry,  as  trustee  for  Samuel  A.  Skead,  bank- 
rupt, against  Charles  Booth  and  others.  Judgment  dismissing  the 
complaint  on  the  merits,  and  plaintiff  appeals.  Affirmed. 

Argtied  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS. 
HIRSCHBERG,  and  HOOKER.  JJ. 

T 1.  See  Bankruptcy,  vol.  Q,  Cent.  Dig.  |  SSBb 
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Wm.  S.  Maddox  (Everett  V.  Abbot,  on  the  brief),  for  appellant. 
Charles  Edwards  Woodbridge,  for  respondents. 

HIRSCHBERO,  J.  The  transactions  which  are  the  subject  of  re- 
view on  this  appeal  have  engaged  the  attention  of  the  court  once 
before,  and  will  be  found  fully  detailed  in  the  opinion  then  writteh  by- 
Mr.  Justice  Sewell.  Perry  v.  Booth,  67  App.  Div.  235,  73  N.  Y.  Supp. 
216.  The  plaintiff,  as  trustee  of  Samuel  A.  Skead,  a  bankrupt,  claims 
that  certain  transfers  of  lumber  made  by  Skead  in  the  months  of 
November  and  December,  1898,  to  the  defendants,  were  violative  of 
the  provisions  of  section  60  of  the  bankrupt  act  (Act  July  i,  1898,  c. 
541 ;  30  Stat.  562  (U.  S.  Comp.  St.  1901,  p.  3445]).  On  the  first  trial 
the  court  found  that  Skead  was  insolvent  on  November  16,  1S98,  and 
had  been  for  a  long  time  prior  thereto,  and  that,  with  the  exception  of 
the  transfer  of  lumber  made  on  that  day,  the  defendants  had  reason- 
able cause  to  believe  that  the  transfers  complained  of,  and  which 
were  made  subsequently,  were  made  with  the  intention  of  creating 
a  preference  whereby  they  obtained  a  greater  percentage  of  their 
antecedent  debt  than  the  other  creditors  in  their  class.  The  defend- 
ants appealed  from  the  judgment  then  rendered  against  them,  ex- 
cepting so  much  thereof  as  adjudged  that  t^e  transfer  on  November 
16,  iSgS,  was  made  in-  good  faith,  and  that  the  defendants  advanced 
money  on  the  lumber  then  transferred  in  excess  of  its  value.  The 
consideration  of  the  court  was  directed  to  all  the  transactions,  how- 
ever, and  the  entffe  judgment  was  reversed,  and  a  new  trial  granted 
on  the  whole  issue;  but  the  conclusion  reached  was  not  only  that 
the  facts  did  not  establish  anything  to  indicate  that  the  defendants 
had  reasonable  cause  to  believe  that  a  preference  was  intended,  but 
also  that  the  necessary  inference  from  the  facts  was  that  no  preference 
was  in  fact  created  by  any  of  the  transactions. 

We  do  not  find  that  on  the  second  trial  any  additional  facts  have 
been  disclosed  which  distinguish  the  case  in  any  material  degree  from 
the  one  first  presented.  The  court  has  found  that  none  of  the  trans- 
fers complained  of  created  a  preference,  and  that  neither  the  defend- 
ants, nor  their  agent  who  acted  for  them  in  the  course  of  the  deal- 
ings involved  in  the  inquiry,  believed  or  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended.  These  findings  are  not  without 
sufficient  support  in  the  evidence,  and  a  careful  examination  of  the 
record  and  of  the  points  urged  on  behalf  of  the  appellant  fails  to 
furnish  any  valid  reason  why  they  should  be  overthrown. 

In  Benedict  v.  Deshel,  77  App.  Div.  276,  79  N.  Y,  Supp.  205,  the 
Appellate  I^vision  m  the  Fvrst  Department  recently  held  that  a  trans- 
fer is  not  voidable  under  section  60  of  the  bankrupt  act,  supra 
(Act  July  I,  1898,  c.  541 ;  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p. 
3445]),  unless  it  appears  that  the  bankrupt  was  insolvent  at  the  time 
the  transfer  was  made,  that  the  transfer  actually  operated  to  create 
a  preference,  that  the  bankrupt  intended  to  create  a  preference,  and 
that  the  creditor  had  reasonable  grounds  to  believe  that  a  preference 
was  intended.  The  contention  on  the  part  of  the  learned  counsel 
for  the  appellant  is,  in  effect,  that,  asstiming  the  »cistence  of  insol- 
vency, the  intention  and  the  existence  of  reasonable  ground  for  the 
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belief  may  be  inferred  from  the  mere  demand  for  security.  They  say 
in  the  brief: 

"We  Bnbmlt  that  the  creditor  who  demanda  security  for  a  prerlonsly 
unsecured  debt  at  ODce  and  by  that  act  brings  himself  within  the  category 
of  those  who  bare  a  reasonable  cause  to  belleTe  that  they  are  cettlng  a 
preference." 

A  different  view  appears  to  have  been  taken  by  the  federal  courts. 
In  Grant  v.  National  Bank,  97  U.  S.  80,  24  L.  Ed.  971,  in  considering 
the  quite  similar  terms  of  the  former  bankruptcy  act,  Mr.  Justice 
Bradley  said  (page  81,  97  U.  S.,  24  L.  Ed.  971): 

"A  man  may  bare  many  groimds  of  suspicion  that  bis  debtor  Is  In  faiUug 
drcnmstancea,  and  yet  have  no  cause  for  a  well-KToonded  bditf  of  the  fact 
He  may  be  nnwllllns  to  trost  him  further;  be  may  feel  anzIoiiB  about  his 

claim,  and  hare  a  strong  desire  to  secure  it;  and  yet  such  belief  as  the  act 
requires  may  be  wanting.  Obtaining  additional  security  or  receiving  pay- 
ment of  a  debt  under  such  circumstances  Is  not  prohibited  by  the  law. 
•  •  •  Hence  the  act  very  wisely,  as  we  think.  Instead  of  making  a  pay- 
ment or  a  security  void  for  a  mere  suspicion  of  tiie  debtor's  Insolvency,  re- 
quires, for  that  purpose,  that  bis  creditor  should  have  some  reasonable  cause 
to  believe  blm  Insolvent.  He  must  have  a  knowledge  of  some  fact  or  facts 
calculated  to  produce  such  a  belief  In  tiie  mind  of  an  wdlnarlly  InteUigrat 
ouul" 

It  has  also  been  held  under  the  present  act  that  the  giving  of 
security  (or  a  past-due  demand  is  neither  sufficient  to  establish  knowl- 
edge of  insolvency,  nor  to  put  the  creditor  upon  inquiry.  The  court 
said  in  In  re  Eggert,  43  C.  C.  A.  i,  8, 102  Fed.  735,  742: 

*^o  bold  that  a  creditor  receiving  payment  of  or  security  for  a  past-doe 
debt  Is,  1^  the  mere  fact  of  knowledge  that  the  debt  Is  past  maturity,  put 
upon  Inqidry  of  his  debtor's  Inability  to  pny  all  bla  debto.  and  that  under 
inch  circumstances  he  received  payment  or  security  at  bis  peril,  would  be 
to  put  at  hazard  many  business  transactions,  and  make  the  act  oppressive. 
The  fact  of  such  Inability,  coupled  with  other  facts  and  drcumstancea 
brouRht  home  to  the  creditor,  might  be  sufficient  to  put  him  on  inquiry; 
but  this  is  the  only  fact  from  which  the  deduction  Is  souglit  that  the  cred- 
itor bad  reasonable  cause  to  believe  his  debtor  Insolvent,  and,  standiog 
alone,  It  Is  Insutflclent  to  raise  an  Inference  of  law  that  the  creditor  la 
chargeable  with  knowledge  of  the  facts  which  Inquiry  would  hava  elicited.*' 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.  All  coucnr. 


FORGB  T.  ST.  PAT7L  FIRB  ft  MARINE  INS.  00. 
(Buprane  Court,  Appellate  Dlvlskm,  First  Department  March  9,  1908.) 

1.  Stipclation— VroLATioN  OF  Terhb. 

A  stipulation  in  an  action  by  a  common  carrier  on  a  fire  policy  to  the 
^ect  that  the  goods  damaged  were  received  and  held  under  a  wrltttti  re- 
ceiptH-there  being  no  words  of  limitation  in  the  stipulation— la  not  vio- 
lated pennlttlng  plaintiff  to  prove  that  the  receipt  ccnstltnted  a  part 
only  of  the  contract  nnder  which  the  foods  were  reodved. 

9.  FiRR  Ikbubakcb— Proofs  of  Loss. 

Wba«  a  fire  policy  Indemnifying  a  carrier  against  loss  of  property  In 
its  possession,  and  for  wliich  It  might  be  liable,  did  not  require  the 
carrier  to  explain  Its  liability  any  farther  than  to  give  its  own  interi^t 
aud  the  Interest  of  all  others  In  the  property,  it  was  complied  with  by 
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anneziiig  to  the  proofs  of  loss  b  ststement  of  the  names  ot  owners  of 
the  goods  lost,  and  the  Tslue  of  the  goods,  and  the  damagea  sustained 
by  each,  so  far  as  the  same  could  be  stated. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Ephraim  C.  Force  against  the  St.  Paul  Fire  &  Marine 
Insurance  Company.  Judgment  for  plamtif!,  and  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

William  D.  Murray,  for  appellant. 
Herbert  Reeves,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  upon  a  policy  of 
fire  insurance,  The  issuance  of  the  policy,  the  existence  of  the  fire, 
and  the  loss  sustained  were  not  disputed  The  defendant,  however, 
insisted  at  the  trial — and  the  same  contention  is  made  on  the  appeal — 
that  the  plaintiff  ought  not  to  recover,  because  his  assignors  did  not 
comply  with  that  portion  of  the  policy  which  required  the  insured, 
upon  the  request  of  the  insurer,  to  set  forth  the  terms  upon  which 
their  claim  was  made,  and  explain  *'their  liability  for  the  destroyed 
property,"  and  also  that  there  was  no  proof  that  the  assignors  were 
in  any  way  liable  for  the  property  destroyed,  or  that  they  \ad  suffered 
any  loss  under  the  policy.  Plaintiff's  assignors  were  common  car- 
riers, and  the  policy  was  issued  to  indemnity  them,  as  such,  against 
loss  of  property  in  their  possession,  and  for  which  they  might  be  liable. 

It  is  contended  the  contract  of  shipment,  as  expressed  in  the  re- 
ceipt delivered  in  each  instance  to  the  shipper,  released  plaintiff's  as- 
signors from  liability  for  any  loss  by  fire,  but  the  proof  clearly  estab- 
lished, and  the  trial  court  found,  that  the  receipt  only  constituted 
a  part  of  the  contract;  that  the  contract  as  actually  made,  obli&^ted 
the  plaintiffs  assignors  to  pay  for  the  property  shipped  in  case  of  loss, 
or  destruction  by  fire.  The  object  of  the  plaintiff's  assignors  in  pro^ 
curing  the  policy  of  insurance  was,  in  case  of  the  destruction  of  goods 
left  with  them  for  shipment,  to  indemnify  them  against  loss  to  the 
amount  specified  in  the  policy,  and  for  which  they  were  liable  under 
their  contract  with  the  shippers.  The  defendant,  by  its  poliCT,  agreed 
to  make  good  this  loss  to  the  amount  specified  therein.  The  pUdn- 
tifiTs  assignors  sustained  a  loss,  and  have  become  liable  to  pay  a  sum 
lareely  in  excess  of  defendant's  liability. 

We  do  not  think  the  terms  of  the  stipulation  made  upon  the  trial, 
to  the  effect  that  the  goods  which  were  dama^d  by  the  fire  were 
received  and  held  under  a  written  receipt,  were  violated  by  permitting 
plaintiff  to  prove  that,  in  connection  with  the  delivery  of  the  receipt, 
there  was  also  delivered  to  the  shipper  the  "rate  card,"  so  called,  and 
certain  printed  statements  to  the  effect  that,  in  case  the  goods  were 
destroyed  by  fire,  plaintiff's  assignors  would  make  good  the  loss. 
There  were  no  words  of  limitation  in  the  stipulation,  and  therefore 
it  was  proper  to  prove  that,  while  the  goods  were  received  and  held 
under  the  receipt,  the  plaintiffs  assignors,  in  case  of  destruction, 
were  liable  for  tiie  loss. 
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Nor  do  we  think  there  is  any  force  in  the  appellant's  contention  that 
the  plaintiff's  assignors  did  not  comply  with  the  terms  of  the  policy 
by  giving  an  explanation  as  to  their  liability  as  provided  therein. 
The  policy  did  not  require  the  assured  to  explain  their  liability  any 
further  than  to  eive  the  interest  of  the  insured  and  of  all  others  in 
the  property.  This  they  did.  Annexed  to  the  proofs  of  loss  which 
we^e  served  appeared  the  names  of  owners  of  the  goods  lost,  and 
the  value  of  the  goods,  and  the  damage  sustained  by  each,  so  far 
as  the  same  could  be  stated,  and  the  damage  there  ai^ared  to  be 
largely  in  excess  of  defendant's  liability  under  its  policy ;  and  it  was 
stipulated  upon  the  trial  that  the  value  of  the  goods  destroyed  was  in 
■excess  of  the  amount  for  which  defendant  could,  in  any  event,  be 
made  liable  under  its  contract. 

The  judgment  is  right,  and  should  be  affirmed,  with  costs.  All 
concur. 


James  v.  metropolitan  st.  et.  ca 

^aprame  Court,  Appellate  DItUIod,  Second  Department   March  6,  1903.) 

1.  Street  Cah  Condcotor— Assault  ok  Passbnoer— Cbbdibilitt  of  Etidbncb. 
Where  defendant's  Terslon  of  an  assaolt  made  on  plaintiff  by  a  con- 
.  duetor  CD  one  of  Its  cats,  nncontradicted  by  any  testimony  except  tbat 
of  plaintiff,  la  to  the  effect  tbat  plaintiff  fell  In  jumping  off  the  car  while 
la  motion,  and  the  conductor  stopped  the  car,  and  went  back  to  make 
InqulrlcB,  whereupon,  after  some  conversation,  plaintiff,  who  was  snf- 
terljig  from  a  broken  ankle,  followed  and  struck  him,  and  was  dealt 
a  blow  In  return,  a  verdict  for  defendant  will  not  be  disturbed  on  tbe 
gronnd  that  the  story  is  too  Incredible  to  Justify  It 
Sl  Sauh.— Assault  Provoked  bt  PAasENGER. 

A  street  railway  company  Is  not  liable  for  an  aasaidt  on  a  pasaei^er 
by  a  conductor,  provoked  by  the  passenger's  violence. 
4b  Bahe — Gttdbnob— Artiest  of  Conductor — Discharur. 

Wbere^  in  an  action  against  a  street  railway  company  for  assault  on 
a  passenger  by  a  conductor,  plaintiff  elicits  evidence  tint  the  conductor 
was  arrested  for  the  aRsanlt,  the  admission  of  evidence  by  tin  defend- 
ant that  he  was  discharged  after  arraignment  was  not  axot. 

Appeal  from  Trial  Term,  Kings  county. 

Action  by  William  H.  James  against  the  Metropolitan  Street  Rail- 
way Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  before  GOODRICH.  P.  T.,  and  BARTLETT,  JENKS, 

and  HOOKER,  JJ. 

William  D.  Gaillard,  for  appellant. 
Addison  C.  Ormsbee,  for  respondent. 

JENKS,  J.  The  plaintiff  complains  of  assault  by  a  conductor  of 
the  defendant.  The  plaintiff's  version  is  that  while  boarding  a  car 
he  was  abused  in  foul  language  by  the  conductor  for  brushing  against 
him.  Upon  the  plaintiff's  retort  that  it  was  the  conductor's  own 
fault,  and  plaintiff  s  inquiry  why  the  car  started  so  quickly,  the  con- 

1 2.  See  Carriers,  vol.  9,  Cent.  Dig.  S  1121. 
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ductor  repeatedly  struck  him,  threw  him  off  the  car  to  the  ground, 
stopped  the  car,  alighted,  walked  back,  and  again  struck  him.  The 
plaintiff  was  not  corroborated  save  in  some  respects  by  Williams,  a 
traveler  on  the  street.  The  defendant's  version  is  that  the  plaintiff 
ran  after  the  car,  boarded  it,  inquired  whether  it  was  a  bridge  car, 
and,  when  told,  it  was  an  Astor  Place  car,  stepped  backwards  off  the 
car  and  fell  to  the  ground.  Thereupon  the  car  was  stopped,  the  con- 
ductor alighted,  went  to  the  plaintiff,  took  out  a  notebook,  and,  after 
some  conversation,  started  to  return  to  the  car,  with  his  back  turned 
to  the  plaintiff,  who  struck  the  conductor,  and  was  dealt  a  blow  in 
return.  The  witnesses  for  the  defendant  were  the  motorman,  a 
switchman,  and  a  policeman.  The  conductor  was  not  called,  but  evi- 
dence was  given  that  he  had  left  the  employ  of  the  defendant  and 
could  not  be  found.  The  policeman  did  not  witness  the  occurrence, 
but  testified  that  he  came  up  and  arrested  the  conductor  upon  com- 
plaint of  the  plaintiff  for  an  assault  which,  the  plaintiff  said,  had  been 
made  upon  him  in  the  street,  without  statement  that  any  assault  had 
been  made  upon  him  while  he  was  upon  the  car,  and  that,  after  six 
adjournments  in  the  police  court  without  appearance  on  the  part  of 
this  plaintiff,  and  after  two  months,  the  conductor  was  discharged. 

We  are  asked  to  reverse  this  judgment  upon  the  ground  that  the 
evidence  on  behalf  of  the  defendant  is  "so  wildly  incredible  that  it 
should  have  been  disregarded  by  the  jury."  The  case  oi  the  plaintiff 
rests  upon  his  own  testimOTy,  save  his  witness  Williams.  But  Wil- 
Hams  saw  nothing  that  occurred  before  the  conductor  struck  the 
plaintiff,  and  her  testimony  is  entirely  reconcilable  with  that  of  the 
defendant's  witnesses  that  the  plaintiff  first  struck  the  conductor, 
who  thereupon  retaliated.  It  is  also  contended  that  the  plaintiff, 
while  suffering  from  a  broken  ankle,  could  not  have  arisen  and  have 
walked  a  few  steps  after  the  conductor  in  order  to  assault  him.  The 
physician  called  by  the  plaintiff  testified  that  the  two  bones  forming 
the  leg  immediately  above  the  ankle  were  fractured,  but  there  was 
no  evidence  that  a  man  thus  injured  could  not,  at  the  time  of  the 
injury,  have  arisen  to  his  feet  and  have  followed  the  conductor  a 
short  distance  so  as  to  strike  him.  I  see  no  reason  why  the  verdict 
of  the  jury  should  be  disturbed  on  the  ground  that  reasonable  men, 
in  the  exercise  of  their  judgment  upon  the  evidence,  could  not  have 
credited  the  version  of  the  defendant.  If  a  passenger  fall  from  a 
car,  and,  when  a  conductor  alights  to  make  inquiry,  meet  the  con- 
ductor with  a  blow,  he  cannot  expect  to  hold  the  employer  Uable  for 
an  assault  provoked  by  violence. 

It  is  insisted  that  the  plaintiff  was  prejudiced  by  the  admission  of 
evidence  to  show  that  the  conductor  was  finally  discharged  after 
arraignment  in  the  police  court  for  assault.  But  the  learned  counsel 
for  the  plaintiff  opened  the  door  for  the  defendant  when,  upon  his 
cross-examination  of  the  motorman,  he  elicited  that  the  conductor 
had  been  arrested,  and  therefore  I  think  that  the  court  could,  in  its 
discretion,  receive  testimony  upon  the  same  subject.  Keeler  v.  Dela- 
van,  4  Barb.  317 ;  Abbott's  Trial  Brief,  Civil  Jury  Trials  (2d  Ed.)  ajS, 
and  authorities  cited. 

The  judgment  should  be  afHrmed,  with  costs.   All  concur. 
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OSnpreme  Court,  Appellate  Division,  Second  Department.  Varcli  6,  1903.) 
1.  Personal  Injukt  Case— Failurk  to  Sobfobna  AmurDina  Phtiioiak— Im- 

BTRDCTIONB. 

There  being  no  evidence  that  tbe  physician  who  attended  plaintiff  for 
the  injury  for  wblcli  she  sues  was  subpcenaed,  and  she  admitting  that 
he  had  testified  on  a  former  trial  that  he  found  nothing  to  Indicate  that 
she  had  been  Injured,  except  what  she  tcdd  hlnit  defendant  Is  entitled 
to  an  Instruction  that  tbe  Jury  may  consider  Ms  abwnce  aa  a  tact  bear- 
ing on  plalntlfPa  right  to  recoTer. 

Appeal  from  municipal  court,  borough  of  Queens,  Second  District. 

Action  by  Ann  E.  Minck  against  the  New  York  &  Queens  County 
Railway  Company.  From  a  judgment  on  a  verdict  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Argued  before  BARTLETT.  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

George  F.  Hickey,  for  appellant. 

John  J.  Trapp,  for  respondent. 

WOODWARD,  J.  This  is  an  action  'to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendant.  The  plaintiff  undertook  to  prove  that 
she  was  injured  through  being  thrown  to  the  pavement  by  the  sudden 
starting  of  one  of  the  defendant's  cars,  on  which  she  was  a  passenger, 
and  from  which  she  was  in  the  act  of  alighting.  She  testified  that 
she  was  hurt  by  the  fall,  and  detailed  the  character  and  extent  of  her 
injuries. 

It  appears  from  the  plaintiff's  testimony  that  immediately  after  her 
fall  she  was  attended  by  a  Dr.  Goodrich,  who  treated  her  for  her  in- 
juries, and  who  was  still  treating  her  at  the  time  of  the  trial.  Dr. 
Goodrich  was  not  present  at  the  trial,  and  his  absence  was  not  ade- 
quately accounted  for.  There  is  no  evidence  that  he  was  subpoenaed, 
llie  plaintiff  and  her  counsel  stated  that  they  had  sent  him  word  to 
be  at  the  trial,  but  neither  of  them  gave  any  reason  for  his  absence. 
The  plaintiff,  upon  her  cross-examination,  admitted  that  Dr.  Good- 
rich had  testified  on  a  previous  occasion  that  he  found  nothing  to 
indicate  that  the  plaintiff  had  been  injured,  except  what  she  told  him. 

"Defendant's  Counsel:  I  tafce  an  exception  to  that  portion  of  your  bou- 
rn's charge  regarding  the  doctor  nitd  I  will  ask  your  honor  to  charge  the 
jury.  In  view  of  tbe  admission  of  the  plaintiff  that  the  doctor  stated  that 
there  were  no  external  marks  of  injury  upon  her  at  the  last  trial,  that  the 
Jury  may  consider  his  absence  at  this  time  owing  to  the  lack  of  proof  that 
he  was  subpoenaed  to  be  here  this  morning.  The  Court:  There  Is  no  evi- 
dence before  me  that  he  waa  sulipueiiaed.  As  to  what  he  testified  to  ou 
the  former  trial  cannot  be  considered  by  this  Jury-  Defendant's  Counsel: 
I  do  not  ask  them  to  consider  that.  I  said  tn  view  of  that  testlioony—^ 

The  court  refused  to  charge  as  requested,  and  the  defendant's  coun- 
sel excepted.  We  think  this  was  error.  The  court  was  not  asked 
to  instruct  the  jury  that  the  doctor's  absence  created  a  presumption 
that,  if  present,  he  would  not  corroborate  the  plaintiff's  testimony 
as  to  her  injuries;  tbe  request  was  merely  that  the  jury  might  be 
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directed  to  consider  the  plaintiff's  failure  to  produce  this  witness  as 
a  fact  bearing  on  the  plaintiffs  right  to  a  judgment,  and  on  the  amount 
of  that  judgment.  The  rule  that  entitled  the  defendant  to  have  the 
jury  charged  as  requested  has  recently  been  declared  by  this  court  in 
Sugarman  v.  Brengel,  68  App.  Div.  377,  74  N.  Y.  Su|^.  167,  where 
it  is  said  by  Mr.  Justice  Jenks : 

"Prom  the  fact  that  an  accessible  witness  who  might  In  the  nature  of 
things  corroborate  the  plaintiff  on  a  material  point  was  not  called,  the  Jury 
were  not  boimd  to  Infer  that  the  witness  would  not  corroborate  the  plain- 
tiff. Hie  Jury  might  consider  the  failure  to  call  such  a  witness,  and  their 
Inference  might  togtcaUy  follow  that  the  (mission  was  due  to  the  Act 
that  the  plabitlff  would  not  be  corroborated  by  tbe  witness,  bat  there  Is 
no  such  presumptloD  which  attaches  to  the  mere  omission  to  call  a  witness 
who  mlgbt'  corroborate." 

This  statement  of  the  rule  is  deduced  from  the  leading  cases  on 
the  subject,  which  are  cited  and  analyzed  in  the  Sugarman  Case. 
Kleecker  v.  Johnston,  69  N.  Y.  309;  Hicks  v.  Nassau  Electric  R.  R. 
Co.,  47  App.  Div.  479,  62  N,  Y.  Supp.  597;  Gordon  v.  People,  33 
N.  Y.  SOI ;  Schwier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  90  N.  Y.  558; 
People  v.  Hovey,  92  N.  Y.  554;  Cushman  v.  De  Mallie.  46  App. 
Div.  379,  61  N.  Y.  Supp.  878.  It  is  approved  in  Pronk  v.  Brooklyn 
Heights  R.  R.  Co.,  68  App.  Div.  390,  74  N.  Y.  Supp.  375.  In  view 
of  the  plaintiff's  admission  concerning  previous  statements  of  Dr. 
Goodrich  as  to  her  injuries,  the  failure  to  call  him  as  a  witness  might 
be  regarded  by  the  jury  as  sufficient  not  only  to  permit  but  to  compel 
an  inference  unfavorable  to  the  plaintiff,  if  they  had  been  allowed  to 
consider  the  fact.  It  is  clear  that  the  error  was  prejudicial  to  the 
defendant,  and  the  judgment  must  be  reversed  and  a  new  trial  or- 
dered. 

Judgment  reversed,  and  new  trial  ordered. 

Jndfrment  of  ttie  mnnldpol  conrt  rerersed,  and  new  trial  ndersd,  eosts 
to  abide  the  erent   AH  concur. 


WILLIAM8  T.  BUPBEME  COUNCIL  AMERICAN  LEGION  OF  HONOR. 

BABTON  T.  8AHE. 
<Supreme  Court.  Appellate  Division,  Second  Department.   Blareh  6^  190B.) 

t.  BsNKFiciAi.  Association— Vkstkd  Riohts— Chabge  in  Bt-Laws. 

A  beneficial  association  may  not,  under  the  reserved  power  to  amoid 
and  change  Its  by-laws,  by  amending  them  to  provide  that  not  more 
than  12,000  shall  be  paid  tm  any  benefit  eertlficate,  take  away  the 
vested  light  of  a  mraaber  to  whom  a  certificate  providing  for  a  deaOi 
benefit  of  t6/M0  has  been  Issued,  and  who  has  paid  assessnwnts  there- 
on, to  eontlnne  his  $5,000  certiflcate. 

A  8aub— Brbacb  of  Contraot— Waiver— Ratification— Estoppkl. 

A  member  of  a  beneficial  assodaHon  does  not  waive  his  rights,  ratify 
the  acts  of  the  association,  or  estop  himself  to  sue  for  a  partial  breach 
of  Its  contract  with  him,  where,  having  a  certificate  providing  for  a 
death  benefit  of  $5,000,  on  which  be  has  paid  assessments,  It  amended 
Its  by-laws  to  provide  that  not  more  than  12.000  should  be  paid  on  any 
certiflcate,  and  refused  to  receive  his  sutwequent  assessments  on  the 
IwslB  of  a  $5,000  Iwneflt,  wherenpon  he,  under  protest,  paid  asssssmonts 
«r  two4fth8  tbe  amonnt,  on  a  basis  of  a  92,000  ben^ 
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Appeal  from  trial  terra.  Kings  county. 

Two  actions,  one  by  Thomas  Williams,  the  other  by  Tames  Barton, 
against  the  Supreme  Council  American  X«egion  of  Honor.  From 
judgments  dismissing  the  claimants  on  the  merits,  on  a  trial  without 
a  jury,  plaintlifs  appeal.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD, 
HIRSCHBERG,  JENKS.  and  HOOKER,  JJ. 

Frederic  A.  Ward,  for  appellants. 
Henry  A.  Powell,  for  respondent 

WOODWARD,  jr.  These  cases  were  tried  together,  and  the  docu- 
mentary evidence  m  each  case  (correspondence  excepteiQ  was  the 
same.  The  Barton  Case,  by  reason  of  the  correspondence,  presents 
rather  the  better  one  for  the  plaintiff,  but  the  discussion  will  deal  with 
the  Williams  Case.  There  is  no  substantial  dispute  as  to  the  facts. 
The  defendant  is  a  fraternal  beneficiary  society,  organized  under  the 
laws  of  Massachusetts.  Twenty-two  years  ago  the  plaintiff,  a  painter, 
was  admitted  to  membership  in  the  defendant,  in  a  class  known  as 
"6  Degree,"  and  a  certificate  was  issued  to  him,  naming  his  wife 
as  his  beneficiary.  By  the  terms  of  this  certificate  plaintiff's  wife, 
upon  his  death,  was  to  receive  $5,000.  For  a  period  of  over  20  years 
the  plaintiff  paid  all  of  the  assessments  upon  this  policy,  and  v/as,  at 
the  time  of  the  alleged  breach  of  contract  for  which  this  action  was 
brought,  about  70  years  of  age.  It  is  well  known  that  at  the  age  of 
70  years  it  is  practically  impossible  to  get  insurance  upon  a  life;  if 
it  is  written  at  all,  it  is  at  such  rates  that  it  is  out  of  the  reach  of  the 
ordinary  mechanic.  One  of  the  rights  secured  to  the  insured  by  the 
payment  of  his  assessments  during  a  series  of  years  is  the  right  to 
continue  that  insurance  when  he  has  passed  beyond  the  age  where 
he  could  get  new  insurance;  it  is  a  life  contract,  subject  to  be  de- 
feated only  by  the  failure  of  the  insured  to  meet  his  payments  within 
the  agreed  time.  In  the  year  1900  the  defendant,  assuming  to  act 
under  a  reserved  power  to  amend  the  laws,  rules,  and  usages  of  the 
order,  amended  the  by-laws  to  take  effect  on  the  ist  day  of  October 
of  that  year,  to  the  effect,  and  they  so  provided,  that  "two  thousand 
dollars  shall  be  the  highest  amount  paid  by  the  order  on  the  death  of 
a  member  upon  any  benefit  certificate."  After  this  amendment  was 
supposed  to  have  gone  into  effect,  the  plaintiff  remained  a  member  of 
his  lodge,  and  tendered  to  his  collector,  as  usual,  $24,  which  had  been 
the  current  assessment  upon  the  basis  of  $5,000  of  insurance.  This 
the  collector  refused  to  accept  for  assessment  No.  39,  and  returned 
the  amount,  and  would  only  receive  $9.60,  the  assessment  made 
upon  a  basis  of  $2,000  insurance.  The  plaintiff  never  consented  to 
this  action  on  the  part  of  the  Supreme  Council  in  reducing  the 
amount  of  his  policy,  and  protested  against  it  to  one  Riley,  secretary 
of  his  local  lodge,  and  to  one  Gleason,  the  supreme  treasurer,  who 
were  the  only  ofincers  or  agents  of  the  defendant  within  his  reach. 
Subsequently,  the  defendant  continuing  to  refuse  to  accept  more,  the 
plaintiff  paid  the  changed  rate  of  assessment,  under  protest,  down  to 
the  28th  day  of  February,  1902.  With  these  facts  before  it,  the  learned 
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court  at  trial  term,  without  a  jury,  held  that  by  continuing  his  mem- 
bership plaintiff  ratified  and  accepted  the  change  made  in  the  laws 
of  defendant,  and  waived  any  breach  of  contract  arising  out  of  said 
amendment  to  the  by-laws,  and  dismissed  the  complamt  upon  the 
merits,  with  costs.  Exception  was  duly  taken  to  each  ground  of 
decision,  and  the  questions  are  here  presented  for  review. 

In  making  this  disposition  of  the  case,  we  are  of  opinion  that  the 
teamed  trial  court  erred.  It  must  be  deemed  to  be  now  established 
that,  even  though  the  right  is  reserved  to  the  association  to  amend 
and  change  its  by-laws,  and  although  the  by-laws  are  said  to  form 
part  of  the  cmitract  between  the  association  and  its  members,  yet 
there  is  no  power  in  the  association  to  so  amend  its  by-laws  as  to 
devest  rights  which  have  vested,  however  broad  may  be  its  power  as 
to  matters  of  administration.  Within  the  rules  laid  down,  it  must  be 
held  that  no  amendment  to  the  by-laws  of  an  association  of  this  char- 
acter can  be  made  operative  to  devest  rights  which  have  already 
vested  in  the  members.  Farmers'  Loan  &  Trust  Co.  v.  Aberle,  19 
App.  Div.  79,  46  N.  Y.  Supp.  10,  cited  with  approval  in  Parish  v. 
New  York  Produce  Exchange,  169  N.  Y.  34,  49,  61  N.  E.  977,  56 
L.  R.  A.  X49.  The  court  in  the  Parish  Case,  supra,  say:  '*These 
cases,  as  wc  understand  them,  establish  a  principle,  which  we  deem 
well  supported  in  reason,  that  the  power  of  a  corporation  such  as 
this  one  to  amend  its  by-laws  is  a  power  to  regulate  within  reason- 
able bounds,  not  a  power  to  destroy,  the  contract  rights  of  its  mem- 
bers." Pages  50,  51,  169  N.  Y.,  and  page  c^2,  61  N.  E.,  and  56  L. 
R.  A.  149.  If  we  are  right  in  the  proposition  that  the  payment  of 
assessments  from  time  to  time  vests  in  the  insured  a  right  to  continue 
the  insurance  upon  the  terms  agreed  upon  during  his  life,  it  follows 
that  the  defendant  had  no  power  to  amend  its  by-laws  in  such  a 
manner  as  to  deprive  the  plaintiff  of  his  vested  right  to  continue  his 
$5,000  policy,  and  its  refusal,  through  its  agent,  to  accept  the  assess- 
ments at  the  established  rates,  and  thus  to  continue  the  insurance 
upon  the  basis  agreed  upon,  constituted  a  breach  of  contract,  giving 
the  plaintiff  a  cause  of  action.  Where  one  party  to  a  contract  declares 
to  the  other  party  to  it  that  he  will  not  make  performance  on  the  fu- 
ture day  fixed  by  it  therefor,  and  does  not,  before  the  time  arrives  for 
an  act  to  be  done  by  the  other  party,  withdraw  his  declaration,  the 
other  party  is  excused  from  performance  on  his  part,  or  offer  to  per- 
form, and  may  maintain  his  action  for  a  breach  of  contract  when  the 
day  has  passed.  Shaw  v.  Republic  Life  Ins.  Co.,  69  N.  Y.  286,  293, 
and  authorities  there  cited.  In  the  case  at  bar  the  plaintiff  offered 
to  perform  his  part  of  the  agreement;  he  tendered  his  money  for  the 
insurance  at  the  full  rates,  and  this  was  refused  by  the  defendant's 
collector  or  agent,  so  that  there  can  be  no  doubt  that  at  that  time  the 
plaintiff  had  a  complete  cause  of  action  against  the  defendant  for 
a  breach  of  contract.  But,  at  the  time  of  rejecting  the  full  payment 
of  $24,  the  plaintiff  was  permitted  to  pay  $9.60,  and  to  keep  in 
force  by  such  payment  two-fifths  of  the  amount  of  his  former  insur- 
ance, and  for  a  period  of  16  months  he  continued,  with  more  or  less 
of  protest,  to  make  these  payments.  This,  it  has  been  held,  consti- 
tuted a  waiver  of  the  plaintiff's  cause  of  action,  and  a  ratification  of 
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the  change  in  the  defendant's  by-laws,  and  the  question  here  pre- 
sented is  whether  this  is  the  law  of  this  case. 

The  plaintiff,  an  old  man,  confronted  by  the  dilemma  brou^  about 
through  the  wrongful  conduct  of  the  defendant  in  seeking  to  violate 
the  obligation  of  its  contract,  and  desiring,  naturally  enough,  to  con- 
tinue some  measure  of  protection  to  the  companion  of  his  declining 
years,  made  certain  payments  entitling  him  to  some  rights  under  his 
contract,  and  we  are  asked  to  hold  that,  because  he  did  not  elect  to 
drop  his  entire  insurance  and  rely  upon  the  uncertain  results  of  a 
litigation,  he  must  be  held  to  have  acquiesced  in  the  wrong  and  to  have 
forfeited  his  rights.  It  seems  to  us  rather  that  the  plaintiff  should 
be  deemed  merely  to  have  discharged  that  duty  which  belongs  even 
to  a'  wrongdoer,  and  to  have  protected  the  defendant,  in  so  rar  as  it 
was  permitted  him  to  do,  against  the  consequences  of  its  own  mis- 
conduct ;  that,  by  continuing  in  force  the  insurance  up  to  the  amount 
of  $2,000,  the  plaintiff  had  merely  complied  with  that  equitable  rule 
erf  law  which  makes  it  the  duty  of  one  wronged  by  a  breach  of  con- 
tract to  make  the  damages  as  small  as  convenient  under  the  circum- 
stances. If  we  take  this  view  of  the  question,  then  the  defendant  has 
been  ^ilty  of  a  breach  of  contract  in  so  far  as  it  has  refused  to  con- 
tinue m  force  $3,000  of  the  policy,  and  the  plaintiff  had  a  right  to  re- 
cover the  present  value  of  so  much  of  the  policy  as  had  ^^een  denied 
to  him  through  the  refusal  of  the  defendant  to  accept  the  contract 
price  of  insurance  for  the  full  amount. 

The  plaintiff  cannot  be  said  to  have  waived  any  of  his  rights  in  re- 
spect to  the  breach  of  contract  as  thus  understood  by  reason  of  his 
having,  under  the  disadvantageous  circumstances  thrust  upon  him 
by  the  defendant,  continued  in  force  so  much  of  the  insurance  as  the 
defendant  would  permit.  He  had  a  cause  of  action  for  a  breach  of 
cc»itract  to  keep  himself  insured  for  $5,000  instead  of  $2,000,  and 
no  amount  of  money  which  he  may  have  paid  to  continue  the  $2,000 
of  insurance  in  force  could  have  any  effect  upon  his  right  of  action 
for  the  partial  breach  of  contract  involved  in  the  change  in  by-laws 
and  the  refusal  of  defendant  to  carry  out  the  original  contract.  While 
it  is  probably  true  that  the  defendant,  having  no  power  to  make  this 
change  in  its  by-laws,  in  so  far  as  the  plaintiff  is  concerned,  cannot 
be  deemed  to  have  made  a  new  contract  with  the  plaintiff,  we  see  no 
objection  to  holding  that  there  was  but  a  partial  breach  o(  the  $5,000 
contract,  and  that  the  plaintiff  is  entitled  to  recover  the  damages  he 
may  have  sustained  by  reason  of  such  partial  failure  of  the  t^fend- 
ant  to  perform  its  part  of  the  agreement.  This  recognizes  that  max- 
im of  the  common  law  that  there  can  be  "no  wrong  without  a  remedy" 
(Williams  v.  Village  of  Port  Chester,  72  App.  Div.  505,  508,  76  N. 
Y.  Supp.  631),  and  at  the  same  time  holds  the  defendant  to  no  liability 
beyond  that  for  which  it  is  clearly  answerable  if  justice  is  to  prevail. 
Having  refused  to  continue  $3,000  of  insurance  to  which  the  plaintiff 
was  entitled  under  the  provisions  of  his  contract,  the  defendant  has 
become  liable  for  the  damages  which  the  plaintiff  may  have  suffered, 
and  we  discover  no  evidence  of  an  intention  on  the  part  of  the  latter 
to  waive  his  rights,  or  to  ratify  the  action  of  the  defendant  in  changing 
its  by-laws,  nor  yet  of  conduct  on  his  part  which  would  operate  to 


Digiitzed  by 


Google 


Sup.  Ct.) 


HERBERT  V.  MONTANA  DIAMOND  00. 


717 


work  an  estoppel.  An  estoppel  may  be  defined  in  a  general  sense 
to  be  a  preclusion  of  a  person  to  assert  a  fact  which  has  been  ad- 
mitted or  determined  under  circumstances  of  solemnity,  such  as  by 
matter  of  record  or  by  deed,  or  which  he  has,  by  an  act  in  pais,  in- 
duced another  to  believe  and  act  upon  to  his  prejudice,  ii  Am.  & 
Eng.  Ency.  of  Law,  387;  Veedcr  v.  Mudgett,  95  N.  Y.  295,  310. 
It  13  difficult  to  imagine  how  the  payment  of  the  only  sum  which  the 
defendant  would  consent  to  receive  upon  its  contract  could  operate 
to  its  prejudice,  or  preclude  the  plaintiff  from  asserting  his  rights. 

The  judgment  appealed  from  in  each  case  should  be  reversed,  and 
a  new  trial  granted,  costs  to  abide  the  event.   All  concur. 


HERBBBT  .T.  MONTANA  DIAMOND  GO.  OF  AMERICA. 
(Supreme  Ck)iirt,  Appellate  Divlalon,  First  Departmoit  March  6,  1908.) 
1  FoRBioit  C0BFOBATION8— BciT  BT  Resident— Fa ILUBK  to  Allegb  REsroBNOB 

—  PROPBIKTT  OF  DEMURRER. 

Code  C9t.  Proc.  {  1780,  provides  that  a  foreign  corporation  may  be 
•ned  (or  any  cause  by  a  resident  of  the  state,  ^nd  by  a  nonresident  If 
the  cause  of  action  arose  within  the  state,  or  the  proceeding  concerned 
property  within  the  state.  The  assignee  of  a  claim  for  rent  accruing 
under  a  lease  of  property  In  PenusylTaula  sued  the  tenant,  a  foreign 
eorporatlon,  without  alleging  his  own  residence  within  the  state,  ffdrf 
that,  as  the  complaint  did  not  affirmatively  show  the  assignees  nwiresl- 
dence,  it  was  not  subject  to  demurrer. 
X  Pleading — Capacttt  ok  Plaintiff — Form  op  Dbmorrer. 

A  demurrer  on  the  ground  that  a  complaint  does  not  state  facts  satH- 
dent  to  constitute  a  cause  of  action  does  not  present  the  question  of 
the  legal  capacity  of  the  plaintiff  to  sue. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Richard  S.  Herbert  against  the  Montana  Diamond  Com- 
pany of  America.  From  an  interlocutory  judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH.  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ, 

Austin  E.  Pressinger,  for  appellant. 
I.  F.  Cohen,  for  respondent. 

HATCH,  J.  The  defendant  states  two  grounds  of  demurrer  to  the 
complaint : 

"(1)  That,  as  appears  upon  the  face  of  the  complaint,  the  court  has  no 
Jurisdiction  of  the  person  of  this  defendant;  (2)  that,  as  appears  upon  the 
face  of  the  complaint,  the  complaint  does  not  state  facts  sufficient  to  eon- 
stltnte  a  cause  of  action.'' 

The  complaint  avers  that  the  defendant  is  a  foreign  corporation, 
organized  under  the  laws  of  the  state  of  New  Jersey ;  that  on  or  about 
the  7th  day  of  May,  1900,  at  the  city  of  Philadelphia,  in  the  state  of 
Pennsylvania,  the  defendant  entered  into  an  agreement  with  one 
Warner  for  the  renting  of  certain  premises  located  in  the  city  of 

1 2.  See  Partlfls,  roL  87,  Cent  Dig.  f  lift. 
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Philadelphia  for  the  term  of  five  years  from  the  ist  day  of  June,  1900, 
at  an  annual  rental  of  $6>ooo  per  annum,  to  be  paid  in  equal  monthly 
installments  of  $500  in  advance  on  the  xst  day  of  each  and  every 
month  during  the  term  of  the  lease.  The  complaint  then  avers  the 
death  of  Warner;  his  leaving  a  last  vrill  and  testament,  in  and  by 
which  he  devised  the  property  to  his  son  William  R.  Warner,  Jr.; 
that  the  defendants  have  failed  and  refused  to  pay  the  rental  of  said 
premises  under  the  lease  for  the  months  of  June  and  July,  1902, 
amounting  to  the  sum  of  $1,000,  which  said  sum  is  now  due  and 
owing  by  th^  defendant ;  and  that  prior  to  the  commencement  of  this 
action  the  said  William  R.  Warner,  Jr.,  duly  assigned  to  the  plaintiff 
all  his  claims,  demands,  and  right  of  action  against  the  defendant 
herein.  Judgment  is  demanded  for  the  sum  of  $1,000,  with  interest. 

It  is  not  claimed  but  that  the  complaint  states  a  good  cause  of 
action,  if  it  be  held  that  the  plaintiff  has  the  legal  capacity  to  sue.  The 
point  is  that  by  the  provisions  of  section  1780  of  the  Code  of  Civil 
Procedure,  which  provides  when  foreign  corporations  may  be  sued, 
it  appears  upon  the  face  of  the  complaint  that  the  plaintiff  has  not 
such  legal  capacity.  The  exact  claim  of  the  defendant  is  "that  the 
failure  of  the  plaintiff  to  affirmatively  allege  in  his  complaint  that 
he  is  a  resident  of  the  state  is  a  fatal  defect,  which  renders  his  com- 
plaint bad  on  demurrer."  Difficulty  attends  upon  finding  support 
for  this  contention.  It  dote  not  appear  upon  the  face  of  the  complaint 
that  the  plaintiff  has  not  legal  capacity  to  maintain  this  action.  The 
most  that  can  be  said  upon  this  subject  is  that  it  does  not  appear  that 
he  is  possessed  of  such  capacity.  Failure  in  this  respect,  however, 
does  not  furnish  a  ground  of  demurrer.  The  language  of  Judge 
Grover  in  The  Phcenix  Bank  v.  Donnell,  40  N.  Y.  410,  very  clearly 
states  the  argument  here  contended  for,  and  its  answer  (page  413). 
As  the  complaint  does  not  show  upon  its  face  that  the  plaintiff  has 
not  the  legal  capacity  to  sue,  it  is  not  the  subject  of  demurrer,  and 
therefore  there  is  nothing  in  the  first  ground  of  the  demurrer  which 
requires  it  to  be  sustained. 

As  to  the  second  ground,  it  was  stated  by  Judge  Brown  in  Perkins 

v.  Slimmel,  114  N.  Y.  359,  21  N.  E.  729,  11  Am,  St.  Rep.  659: 

"It  Is  said  that  the  objection  that  the  facts  stated  In  the  complaint  do 
not  constitute  a  cause  of  action  has  no  application  to  the  question  a»  to  the 
capacity  of  the  plaintiff  to  sue." 

It  is  not  contended  but  that  this  complaint  is  good  if  the  plaintiff 
has  standing  to  maintain  the  action,  and  as  the  second  ground  <A  de- 
murrer does  not  go  to  the  legal  capacity  of  the  plaintiff,  and  as  the 
complaint  itself  is  otherwise  good,  this  ground  of  demurrer  presents  no 
defect  in  the  complaint. 

The  court  below,  in  sustaining  the  demurrer,  relied  upon  Robinson 
v.  Oceanic  Steam  Nav.  Co.,  112  N.  Y.  315,  ig  N.  E.  G25,  2  L.  R-  A. 
636;  Bogert  v.  Otto  Gas  Engine  Works,  28  App.  Div.  463,  51  N.  Y. 
Supp.  118;  and  some  other  cases.  In  the  case  first  above  dted  a 
motion  was  made  on  the  part  of  the  defendant  to  vacate  the  summons 
and  dismiss  the  complaint  for  want  of  jurisdiction,  based  upon  the 
ground  that  the  plaintiff  therein  was  in  fact  a  nonresident,  and,  if  so, 
then  he  did  not  have  legal  capacity  to  maintain  the  action  nnder  sec- 
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tion  1780  of  the  Code.  It  was  conceded  upon  the  argument  of  that 
motion  that  the  plaintiff  was  in  fact  a  resident  of  Fall  river,  in  the  state 
of  Massachusetts.  This  being  conceded,  the  motion  was  properly 
granted.  The  action  was  sought  to  be  saved  upon  the  ground  that 
the  plaintiff  sued  in  a  representative  capacity,  and  therefore  had  stand- 
ing to  maintain  the  action.  The  court  negatived  this  contention,  hold- 
ing that  the  provision  of  the  Code  required  that  the  plaintiff  should  be 
an  actual  resident  of  the  state  wherein  the  action  was  brought,  where 
the  suit  was  against  a  foreign  corporation.  In  Bogert  v.  Otto  Gas 
Engine  Works,  supra,  the  question  arose  upon  an  appeal  from  an  or- 
der directing  the  service  of  a  summons  by  publication.  To  procure 
such  an  order,  it  is  required  that  all  of  the  jurisdictional  facts  necessary 
to  maintain  the  action  must  be  stated,  in  order  to  confer  authority 
upon  the  court  to  exercise  its  power;  and,  as  the  residence  of  the 
plaintiff  did  not  appear  upon  such  application,  the  court  held  that  no 
jurisdiction  was  obtained  to  grant  the  otd&c,  and  therefore  reversed 
the  same.  These  cases  serve  to  illustrate  the  distinction  whit^  exists 
between  those  classes  of  cases  where  the  statute  or  other  provision  of 
law  makes  it  absolutely  essential  to  the  exercise  of  judicial  power  that 
certain  facts  be  affirmatively  established,  and  that  class  of  cases  where 
the  objection  may  not  be  taken  by  demurrer,  unless  by  affirmative 
averment  the  lack  of  jurisdiction  is  made  to  appear.  Upon  the  face, 
of  this  complaint,  it  does  not  appear  that  the  plaintiff  is  a  nonresident. 
Consequently  it  does  not  appear  upon  the  face  of  the  complaint  that  he 
has  not  legal  capacity  to  sue,  or  that  the  court  has  not  jurisdiction  of 
the  subject  of  the  action.  The  demurrer  was  therefore  improperly 
sustained. 

It  follows  that  the  interlocutcM^  judgment  should  be  reversed,  wjth 
costs,  and  the  demurrer  overruled,  with  costs,  and  the  defendant  given 
leave  to  withdraw  demurrer  and  to  answer  within  20  days  on  the  pay- 
ment of  costs  in  this  court  and  in  the  court  below.   All  concur. 


SNOW  T.  MONK  et  at 
(Supreme  Court,  Appellate  Division,  First  Department  March  6,  190B.) 

SPBOiriO  PSKTORHAXCK— RSTAnriNG  ACTTOM  TO  AWAfiD  OTKBK  RKLIBV. 

Wbere  the  defect  In  the  vendor's  title  exists  at  the  time  tlie  contract 
to  convey  is  made;  and  the  vendee  brlogs  specific  performaDce,  the  court, 
though  refusing  that  relief,  will  retain  the  action  and  award  damages; 
and  this  thongh  the  vendee  knows  of  the  existence  of  the  defect  when 
be  brings  the  action. 

Same— Wajveh  of  OBJBcnons. 

Where  the  vendee  sues  for  specific  performance,  knowing  at  the  time 
of  a  defect  in  the  vendor's  title  precluding  that  relief,  but  the  vendor, 
iDRtead  of  objecting  that  the  vendee's  remedy  Is  at  law.  Joins  issue, 
and.  Id  hla  answer,  himself  asks  for  specific  performance  and  to  recover 
ttie  balance  of  the  purchase  price,  he  waives  the  objection,  and  the 
court  will  retain  the  action  for  the  purpose  of  awarding  damages. 

Sam- 

The  vendor  cannot,  after  going  to  trial,  defeat  the  Jurisdiction  of 
ttae  conrt  to  award  damages  by  withdrawing  from  the  answer  his  prayer 
for  afflmutive  relief. 
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4  TsKDOR  AND  Purchaser— Markbtablk  Titlb— ENOBOAcmnMT  of  BDiiJ>nui 

ON  AlMOIKING  LUT. 

Defendaat  agreed  to  sell  a  lot  on  whlcb  a  bnUdlng  was  In  process 
of  erection,  one  wall  ct  which  encroactwd  about  two  Incbea  on  the  ad- 
joining premises.  Bdd  to  make  the  title  onmarketable. 
0.  Same— ExTRKT  or  Injuut  to  Adjoikiko  Lot— MatbriaIiITT. 

The  extent  ot  the  injury  to  the  adjoining  premises  was  immaterial. 

6k  Same— Curb  ok  Defect  bt  Limitatioks. 

Cbde  ClT.  Proc.  |  1499,  provides  that  an  action  to  recover  real  prop- 
erty shall  not  be  maintained  "where  in  any  city  the  real  property  con- 
stats of  a  strip  of  land  not  exceeding  six  inches  in  width  upon  which 
there  stands  the  exterior  wall  of  a  building  erected  iMutly  upon  said 
strip  and  partly  upon  the  adjoining  lot,  and  a  building  has  been  erected 
upon  laud  of  the  plalutUf  abutting  on  the  said  wall,  unless  said  action 
be  commenced  within  one  year  after  the  completion  of  the  erection  of 
Bucb  wall,"  etc.  Hie  wan  of  defendant's  building  encroached  tm  ad- 
Joining  land  about  two  Inches,  but  had  been  standing  less  than  ten 
months,  ffdd  not  to  preclnde  one  to  whom  defendant  had  agreed  to 
•ell  the  land  from  recoTerlng  damages  caused  by  defendant's  inability 
to  complete  the  contract;  his  title  not  having  been  rendered  marketable 
by  the  statute. 

7.  Baue— Remainder  Interrsts. 

The  statute  would  not  commence  to  run.  aa  against  persons  having 
temalnder  Interests  In  the  adjoining  land,  until  the  termination  of  the 
imrtlcular  estate. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Charles  H.  Snow  against  George  Monk  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J,  and  HATCH,  MclJ^UGH- 
LIN,  O'BRIEN,  and  LAUGHLIN,  JJ. 

Henry  M.  Flateau,  for  appellants. 
Edward  V.  Thomall,  for  respondent. 

HATCH,  J.  This  action  was  brought  to  compel  the  specific  per- 
formance  of  a  contract  for  the  exchange  of  real  property,  or,  if  for 
any  reason  specific  performance  could  not  be  had,  that  the  plaintiff 
be  awarded  judgment  for  the  amount  paid  by  him  upon  the  con- 
tract, and  for  certain  expenses  incurred  therein  in  searching  the 
title.  It  appeared  upon  the  trial  that  the  plaintiff  and  defendants 
entered  into  a  contract  in  writing  whereby  the  defendar's  agreed 
to  convey  to  the  plaintiff  certain  property  owned  by  them,  known 
as  No.  357  West  Fifty-Fourth  street,  in  the  borough  of  Manhattan, 
city  6t  New  York ;  being  a  lot  25  feet  in  width  by  100  feet  5  inches 
in  depth,  upon  which  lot  there  was  in  process  of  erection  a  five- 
story  brick  tenement  house,  intended  to  cover  the  whole  vridth  of 
the  lot.  In  exchange  for  this  property  the  plaintiff  agreed  to  con- 
vey certain  lots  at  Mamaroneck,  and  pay  the  defendants  $4,500  in 
addition  thereto.  At  the  time  of  the  execution  and  delivery  of  the 
contract,  the  plaintiff  paid  $1,000  thereon.  He  has  expended  in 
addition  thereto,  in  searching  the  title,  $145.  Upon  the  examina- 
tion of  the  defendants'  title  to  the  property  contracted  to  be  con- 
veyed, it  appeared  that  the  wall  of  the  bu  Min^;  then  in  process  of 
erection  upon  the  lot  encroached  upon  the  adjoming  premises  about 
two  inches.   When  this  &ict  came  to  the  knowledge  of  the  plaintiff. 
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and  objection  was  made  thereto,  the  defendants  sought  to  procure 
from  the  owner  of  the  premises  upon  which  the  wall  encroached 
a  release  or  agreement  permitting  the  wall  to  remain.  Such  prop- 
erty, however,  was  held  in  trust  during  the  lives  of  certain  per- 
sons named  in  the  will  of  the  late  owner,  with  remainder  over  to 
certain  others,  dependent  upon  a  contingency.  The  executors  of 
such  will  were  not  vested  with  any  power  of  sale,  and  it  was  there- 
fore found  impossible  for  any  one  to  give  a  valid  release,  or  agree- 
ment that  the  encroaching  wall  should  remain  as  erected.  The 
plaintiff  thereafter  made  a  tender  of  performance  of  the  contract  on 
his  part,  and  demanded  performance  upon  the  part  of  the  defend- 
ants. Compliance  not  being  made  with  these  demands,  the  plaintiff 
brought  this  action.  After  a  trial  the  court  found  the  existence 
of  the  contract  as  averred  in  the  complaint,  and,  further,  that  on  the 
date  agreed  upon  for  the  exchange  of  titles  the  defendants  could 
not,  nor  at  the  dose  of  the  trial  could  they,  convey  to  the  plain- 
tiff a  good,  marketable  title  to  the  premises,  free  and  clear  of  in- 
cumbrances, saving  such  for  which  the  contract  specifically  pro- 
vided; and  thereupon  the  court  awarded  judgment  in  favor  of  the 
plaintiff  for  the  amount  of  the  payment  upon  the  contract,  together 
with  the  costs  and  expenses  which  the  plaintiff  had  incurred,  ad- 
judged said  amounts  to  be  a  Hen  upon  the  property  owned  by  the 
defendants,  and  directed  a  sale  thereof  to  satisfy  the  same,  in  the 
event  that  the  amount  of  the  recovery  was  not  otherwise  paid  or 
discharged.   From  tliis  judgment  the  defendants  appeal. 

It  is  insisted  by  the  ai^Uants  that  the  complaint  does  not  set 
forth  a  cause  of  action  calling  for  equitable  relief,  and  that  the  mo- 
tion to  dismiss  the  same  should  have  been  granted  by  the  trial  court, 
or  the  case  held  to  be  an  action  at  law,  and  sent  to  a  jury  for  trial. 
The  complaint  sets  up  the  facts  which  form  the  basis  for  the  action, 
demands  judgment  that  the  defendants  specifically  perform  the  agree- 
ment and  convey  to  the  plaintiff  said  premises,  or,  if  such  relief 
may  not  be  had,  then  that  the  plaintiff  recover  the  sum  which  he 
paid  upon  the  contract,  together  with  the  costs  and  expenses  incur- 
red in  connection  therewith.  It  is  a  generid  equitable  rule  that 
specific  performance  of  a  contract  to  convey  real  estate  will  not  be 
granted  where,  in  consequence  of  a  defect  in  the  title,  the  vendor 
is  unable  to  perform  his  contract.  The  reason  for  this  rule  is  that 
such  a  judgment  would  operate  oppressively  upon  the  vendor,  while 
the  court  would  be  helpless  to  enforce  any  decree  which  it  might 
make.  Prior  to  the  Code,  it  was  held  that  where  the  defect  in 
the  title  arose  subsequent  to  the  execution  of  the  contract,  and  came 
into  existence  without  the  fault  of  the  vendor,  and  the  parties  seek- 
ing to  enforce  specific  performance  of  the  contract  knew  of  the 
delect  at  the  time  of  the  commencement  of  the  action,  specific  per- 
formaijce  would  not  be  decreed,  nor  would  the  court  retain  the  ac- 
tion for  the  purpose  of  awarding  damages.  Morss  v.  Elmendorf, 
II  Paige,  277;  Wiswall  v.  McGowan,  Hoff.  Ch.  125.  These  cases, 
however,  held  that  if  the  defect  in  the  title  existed  on  the  date  when 
the  contract  was  made,  or  if  after  its  making  the  vendor  placed  it 
beyond  his  power  to  perform,  while  the  court  would  not  decree 
80  N.Y.8.— 16 
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specific  performance,  yet  it  would  retain  jurisdiction  of  the  action 
for  the  purpose  of  an  assessment  of  damages.  Under  such  rule  this 
action  can  be  maintained,  for  it  appears  that  the  defect  in  this  title 
existed  on  the  date  when  the  contract  was  made,  and  the  court 
therefore  acquired  jurisdiction  to  entertain  the  action;  and,  while  it 
would  not  award  specific  performance,  it  will  retain  jurisdiction  for 
the  purpose  of  awarding  damages.  These  rules  have  been  modified 
by  the  practice  which  has  grown  up  since  the  adoption  of  the  Code, 
and,  as  legal  and  equitable  causes  of  action  are  now  authorized  to 
be  joined,  equitable  relief  may  be  denied ;  and  the  usual  course  would 
be  to  send  the  issue  as  to  the  breach  of  the  contract  and  for  the  re- 
covery of  damages  to  a  jury  for  trial.  Haffey  v.  Lynch,  143  N.  Y, 
241,  38  N.  E.  298.  This,  however,  is  not  necessary  where  the  de- 
fendant in  the  action  entered  into  his  contract  at  the  time  when  the 
defect  existed.  The  court  will  then  entertain  jurisdiction  of  the 
action,  and  retain  the  same  for  the  purpose  of  awarding  damages. 

Aside  from  this  question,  however,  it  appears  in  the  present  case  that 
the  defendants  joined  issue  upon  the  complaint  without  raising  any 
such  question.  On  the  contrary,  they  asked  in  their  answer  for  a  spe- 
cific performance  of  the  contract,  and  that  they  be  permitted  to  recover 
therein  the  balance  of  the  purchase  price  from  the  plaintiff.  The  de- 
fendants therefore  voluntarily  submitted  themselves  to  the  equitable 
jurisdiction  of  the  court,  and  under  such  circumstances  the  plaintifif  will 
not  be  turned  away  empty  handed,  but  the  court  will  retain  the  same, 
and  award  such  a  judgment  as  the  facts  require.  Baron  v.  Kom»  127 
N.  Y.  224,  27  N.  E.  §04.  Nor  can  the  defendants  defeat  such  result 
by  withdrawing  from  the  answer  the  prayer  for  affirmative  equitable 
relief  after  going  to  trial.  It  was  then  too  late  to  raise  the  objection, 
or  to  deprive  the  court  of  the  jurisdiction  which  it  had  obtained. 
Parties  will  not  be  permitted  to  trifle  with  the  coiut  in  this  manner. 
If  the  defendants  desired  to  insist  that  the  plaintiff  had  an  adequate 
remedy  at  law,  they  should  have  averred  such  fact  as  a  defense  (Town 
of  Meritz  v.  Cook,  to8  N.  Y.  504,  15  N.  E.  541);  otherwise  the  coxirt 
will  entertain  jurisdiction  of  the  subject-matter  of  the  action  (Ostrand- 
er  V,  Weber,  114  N.  Y.  95,  21  N.  E.  112).  The  court  therefore 
properly  entertained  the  action,  and  rendered  the  proper  judgment,  if 
it  may  be  otherwise  sustained. 

It  was  established  as  a  fact  that  there  was  an  encroachment  which 
substantially  affected  the  marketable  character  of  this  prt^erty.  The 
defendants  recognized  that  such  encroachment  ■  existed,  and  tried  to 
remedy  the  defect,  but  failed  in  the  attempt.  The  encroachment  itself 
constituted  a  substantial  objection,  and  renders  the  title  unmarketable, 
within  the  authorities.  Under  such  circumstances,  the  plaintiff  was 
not  bound  to  accept  it.  Moore  v.  A^^lliams,  115  N.  Y.  586,  22  N.  £. 
233,  5  L-  R-  A.  654,  13  Am.  St  Rep.  844;  Irving  v.  Campbell,  121 
N.  Y.  353,24N.  E.821, 

The  defendants  rely  upon  MacDonald  v.  Bach,  51  App.  Div.  549, 
64  N.  Y.  Supp.  831,  where  this  court  held  that  an  encroachment  of 
three-quarters  of  an  inch,  under  the  circumstances  of  that  case,  did 
not  constitute  a  defect  in  the  title.  That  case  is  clearly  distinguish- 
able from  the  present.   Therein  the  adjoining  owner  of  the  premises 
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had  erected  an  independent  wall  which  abutted  on  the  encroaching  wall 
under  such  circumstances  as  indicated  a  design  upon  his  part  practically 
tq  locate  the  boundary  line  between  the  two  pieces  of  property.  In 
the  conveyance  the  property  was  described  by  metes  and  bounife,  and 
the  language  added,  "be  the  said  several  dimensions  more  or  less." 
The  proof  in  the  case  showed  that  the  court  would  have  been  justified 
in  finding  that  there  was  no  encroachment  at  all.  These  considera- 
tions, in  connection  with  the  practical  location  of  the  line  by  the 
adjoining  owner,  were  held  to  make  a  doubtful  encroachment  of  three- 
quarters  of  an  inch  insufficient  to  constitute  a  defect.  In  the  present 
case  the  court  was  justified  in  finding  that  the  encroachment  was  sub- 
stantial. It  was  recognized  by  the  parties  as  existing.  There  has 
been  no  practical  location  of  the  line,  and,  while  there  is  variance  in  the 
testirocMiy  of  the  surveyors,  yet  the  fact  of  the  encroachment  exists, 
and  is  such  as  renders  this  title  unmarketable.  Stevenscm  v.  Fox,  40 
App.  Div.  354,  57  N.  Y.  Supp.  1094,  affirmed  in  167  N.  Y.  599,  60 
N.  E.  1 121 ;  Wilhelm  v.  Fcdergreen,  2  App.  Div.  483,  38  N.  Y.  Supp. 
8,  affirmed  on  opinion  below  in  157  N.  Y.  713,  53  N.  E.  I133.  The 
doctrine  of  these  cases  is  to  the  effect  that  a  purchaser  is  entitled  to 
have  the  walls  of  the  building  upon  the  lot  which  he  has  purchased 
stand  completely  upon  the  land  conveyed.  This  the  defendants  did 
not  have.  The  evidence  which  was  offered  tending  to  show  in  what 
amount  the  adjoining  premises  were  diminished  in  value  by  reason  of 
the  alleged  encroachment  was  properly  rejected.  It  was  entirely 
irrelevant  to  any  issue  presented  in  the  case.  The  encroachment  be- 
ing established,  to  what  extent  it  diminished  the  adjoining  property  is 
of  no  consequence,  where  it  appears  that  such  encroachment  renders 
the  title  unmarketable.  Nor  has  the  statute  of  limitations  provided 
in  section  1499  of  the  Code  of  Civil  Procedure  created  a  bar  to  the 
maintenance  of  this  action.  Less  tlian  10  months  have  elapsed  between 
the  completion  of  the  wall,  the  breach  by  the  defendants  of  their  con- 
tract, and  the  commencement  of  this  action,  so  that  the  time  has  not 
nm.  In  addition  to  this,  the  adjoining  property  is  held  in  trust  for 
an  outstanding  life,  with  remainder  over  to  the  children  of  testator's 
brothers  and  sisters.  These  remaindermen  are  not  entitled  to  the  pos- 
session, and  at  this  time  they  have  no  right  to  enter,  nor  will  they  have 
until  the  termination  of  the  life  estate.  Consequently,  as  to  them,  the 
statute  has  not  begun  to  run,  nor  will  it  commence  until  their  right 
of  entry  accrues.  Jackson  v.  Mancius,  2  Wend.  357;  Thompson  v. 
Simpson,  128  N.  Y.  270,  28  N.  E.  627. 

It  follows  from  these  views  that  the  judgment  should  be  affirmed, 
with  costs. 

O'BRIEN,  McLaughlin,  and  LAUGHLIN,  JJ.,  concur. 

VAN  BRUNT.  P.  J.  I  concur  upon  the  ^^round  that  the  defend- 
ants submitted  themselves  to  the  equitable  jurisdiction  of  the  court. 
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OBIGOB  T.  0RIG08. 

(Supreme  Court,  Appellate  DIvlBion,  Second  Department  March  6,  IMS.) 

1.  WiLM— Codicil— Ret  ocATiOK  or  Bbqdest. 

Testator  In  his  original  will  devised  a  farm  to  his  nephew,  and  made 
proTislon  tor  hit  wife  so  long  as  she  should  remain  his  widow,  and  for 
other  poaons.  Afterwarda  he  pabliahed  a  codidl  expressly  ratlfrlng 
the  will,  except  In  so  far  as  inconsistent  with  the  codidl.  He  then  re- 
voked the  proTlston  made  for  his  wife  and  certain  other  bequests.  In 
the  seventh  paragraph  of  the  codicil  be  gave  a  house  to  his  wife,  and 
in  the  eighth  gave  to  ti&  "all  the  rest,  residue  and  remainder  of  my 
estate."  In  a  later  paragraph  he  again  confirmed  the  will  *1n  each 
and  every  other  respect  except  as  aforesaid."  Beldj  that  the  bequest  to 
the  nephew  was  not  revoked. 

Appeal  from  Special  Term,  Orange  county. 

Action  by  Catharine  A.  Griggs  against  Isaac  Gri^s.  From  a 
judgment  in  favor  of  the  defendant  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Argued  before  BARTLETT,  WOODWARD.  HIRSCHBERG, 

JENKS,  and  HOOKER,  JJ. 

Edward  W.  S.  Johnston,  for  appellant. 
A.  H.  F.  Seeger,  for  respondent 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  recover 
damages  for  an  alleged  trespass  upon  certain  real  estate.  The  de- 
fendant denies  the  trespass,  pleading  title  to  the  premises,  and  the  real 
question  involved  is  the  title  to  the  property  described  in  the  com- 
plaint. After  the  testimony  was  closed,  the  plaintiff  asked  for  a  di- 
rection of  a  verdict,  and  the  defendant  made  a  request  for  a  nonsuit. 
Decision  was  reserved,  and  subsequently  the  learned  trial  justice 
handed  down  a  decision,  with  findings  of  fact  and  conclusions  of  law, 
holding  that  the  defendant  was  the  owner  of  the  premises.  From 
the  judgment  entered,  appeal  comes  to  this  court,  and,  thou^i  it  is 
suggested  that  the  practice  was  not  entirely  regular,  we  are  of  opin- 
ion that  both  parties  having  requested  the  court  to  rule  in  their  favor, 
and  having  consented  to  submit  briefs,  there  is  no  doubt  of  the  right 
of  the  trial  court  to  make  the  disposition  of  the  controversy  which  has 
been  made.  The  only  question  presented  on  this  appeal  is,  there- 
fore, that  of  law;  we  are  to  determine  whether  the  facts  as  deter- 
mined justify  the  conclusions  of  law  reached. 

Isaac  Griggs,  the  owner  of  the  itemises  in  dispute,  made  and  pub- 
lished his  last  will  and  testament  in  March,  1882,  and  by  the  eleventh 
paragraph  <^  said  will  tt  was  provided :  "I  give,  devise  and  bequeath 
to  my  nephew  Isaac  Griggs,  now  residing  on  the  Reed  Farm,  the 
farm  consisting  of  thirty-five  acres,  situate  in  Orange  Cotmty  and 
State  of  New  York  adjoining  Mr.  Adam  Reed's  farm,  to  have  and 
to  hold  the  same  to  him,  his  heirs  and  assigns  forever."  In  the 
same  will  the  testator  provided  for  his  wife,  so  long  as  she  might  re- 
main his  widow,  and  gave  certain  specific  bequests  to  his  brothers 
and  an  adopted  daughter,  as  well  as  to  his  mother.  On  the  4th  day 
of  February,  x886,  the  testator  made  and  published  a  codicil  to  the 
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aforesaid  will,  in  which  he  provided  in  the  first  paragraph :  "I  hereby 
ratify  and  confirm  said  will  in  every  respect  save  so  far  as  any  part 
of  it  is  inconsistent  with  this  codicil,"  and  then  he  revokes  the  specific 
provisions  previously  made  for  his  wife  during  her  widowhood,  and 
directs  that  these  revert  to  his  estate.  By  a  subsequent  paragraph 
he  provides  that  these  matters  which  are  to  revert  to  his  estate  are 
to  become  the  absolute  property  of  his  wife.  He  also  revokes  cer- 
tain specific  bequests  to  relatives  who  have  died  during  his  lifetime 
and  subsequent  to  the  making  of  the  will,  and  these  are  to  revert 
to  his  estate.  In  the  seventh  paragraph  of  the  codicil  he  gives  to 
his  wife  a  certain  house  and  lot  not  mentioned  in  the  previous  will. 
In  the  eighth  paragraph  it  is  provided;  "All  the  rest,  residue  and 
remainder  of  my  estate  both  real  and  personal  of  whatever  name, 
nature  and  kind,  and  wheresoever  the  same  may  be  situated,  and 
wherepf  I  may  be  possessed  at  the  time  of  my  decease,  I  give,  der 
vise  and  bequeath  unto  my  beloved  wife  Catharine  A.  Griggs  for- 
ever." In  the  twelfth  paragraph  he  again  ratifies  the  will,  declar- 
ing: "I  hereby  ratify  and  confirm  my  said  last  will  and  testament 
in  each  and  every  other  respect  except  as  aforesaid."  It  is  claimed 
by  the  appellant  that  the  eighth  paragraph  of  the  codicil,  providing 
for  the  residuary  estate,  is  inconsistent  with  the  provisions  of  the 
eleventh  paragraph  of  the  will  under  which  the  defendant  claims  title, 
and  that  the  effect  of  the  codicil  was  to  revoke  the  specific  grant  of 
the  farm  to  the  defendant.  Both  parties  agree  that  the  will  and  cod- 
icil are  to  be  read  and  construed  together. 

It  seems  to  us  entirely  obvious  that  the  intent  of  the  testator  in 
making  the  codicil  was  to  amend  the  paragraphs  of  his  will  which 
changing  circumstances  had  made  necessary  or  suggested,  and  oth- 
erwise to  leave  it  in  full  force  and  effect.  It  would  be  absurd  for 
the  testator  to  go  over  the  will  in  detail,  changing  a  paragraph  here 
and  revoking  a  paragraph  there,  and  then  to  ratify  it  "in  each  and 
every  other  respect  except  as  aforesaid,"  without  making  any  ref- 
erence to  the  eleventh  paragraph,  if  he  had  intended  by  the  eighth 
paragraph  of  his  codicil  to  wipe  this  gift  out  of  existence.  The 
intent  of  the  residuaiy  clause  was  not  to  revoke  any  specific  devise 
or  bequest,  but  to  vest  in  his  widow  any  and  all  property  of  which 
he  might  die  seised,  and  which  had  not  been  specially  disposed  of 
in  the  will.  This  is  the  construction  put  upon  the  will  and  codicil 
by  the  learned  trial  court,  and  it  is  the  only  construction  consistent  with 
the  evident  purpose  of  the  testator,  who  had  a  clear  idea  of  what 
he  wanted  to  accomplish  in  his  original  will,  and  who  merely  made 
some  amendments  in  its  various  paragraphs  to  meet  conditions  as 
he  found  them  to  exist  in  1886,  four  years  after  making  the  samej 
and  in  all  other  respects  he  ratified  and  confirmed  the  will  as  it  had 
stood  during  that  time. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

HIRSCHBERG,  J.  I  concur.  Newcomb  v.  Webster,  113  N.  Y. 
191,  21  N.  E.  77,  would  be  controlling  to  the  contrary,  but  for  the 
fact  that  the  will  in  this  case  contained  no  residt^ry  clause.  Both 
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documents  here  can  be  read  together,  the  codicil  modifying  the  will 
by  precise  directions  in  so  far  as  modification  was  deemed  desirable, 
and  adding  a  residuary  clause  as  a  new  provision  in  order  to  avoid 
intestacy,  and  without  intending  that  the  residue  should  be  what  was 
left  after  carrying  out  the  provisions  of  the  codicil  alone,  but  after 
carrying  out  the  provisions  of  the  vrill  and  codicil  together. 

BARTLETT,  JENKS.  and  HOOKER,  JJ.,  concur. 


PEOPLB  ex  nl  8CHLIVINSKI  V.  MAXWELL  City  Snperlntendeiit 

of  Schools. 

(Supreme  Cour^  Appellate  Division,  Second  Department.  March  6,  1908.) 
L  Schools— Teachbhs'  Libts— Prbpasatiom  — Citt  Bupbrintbiidbmt  —  Mak- 

DAMU9. 

Revised  Charter  of  New  York  City  (Laws  1901.  c.  466)  I  108»,  pro- 
vides that  the  board  of  teachers'  examiners  shall  examine  and  Issue 
to  applicants  who  pass  the  required  testa  the  proper  liceuBes,  and  that 
the  names  of  those  who  are  licensed  shall  be  entered  by  the  city  super- 
intendent on  lists  to  be  filed  In  his  office.  Held,  that  the  duty  of  mak- 
ing sncb  lists  was  thereby  Imposed  on  such  snperiutendent.  and  that 
mandamus  to  compel  the  performance  thereof  wtM  properly  broi^ht 
against  Urn. 

S.  SaMB— PRXPAHATION    OF    liTSTS  —  DlBCBIHUTATIOH    BBTWKKK    HaLES  AND 

Females. 

Revised  Charter  of  New  York  City  (Laws  1001.  c.  466)  {  1080,  requires 
the  board  of  education  to  designate  the  grades  of  licensees,  together  with 
the  qualifications  for  each  grade,  and  that  the  names  of  licensees  shall  be 
filed  In  the  superintendent's  office,  a  separate  list  being  made  tor  each 
grade,  for  which  the  board  of  education  shall  make  provision  by  Its  by- 
laws. The  board,  in  1886,  passed  a  resolution  providing  for  separate  lists 
of  male  and  female  teachers,  and  in  June,  1902,  provided  by  a  by-lav 
that  the  qualifications  of  male  applicants  should  be  different  from  those 
required  for  female  applicants.  Held,  that  such  by-law  was  equivalent 
to  the  previous  resolution,  and  hence  a  bolder  of  a  No.  1  license  was  not 
entitled  to  compel  the  making  of  a  single  list  for  both  male  and  female 
licensees  of  such  grade. 

Appeal  from  Special  Term,  Kings  county. 

Application  by  the  people,  on  the  relation  of  Charles  Schlivinski, 
by  his  guardian  ad  litem,  for  peremptory  mandamus  against  William 
H.  Maxwell,  as  city  superintendent  of  schools  of  New  York  City. 
From  an  order  denying  the  writ,  applicant  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODWARD, 
HIRSCHBERG,  and  HOOKER,  JJ. 

Abram  Schlivinski,  for  appellant. 

Ira  Leo  Bamberger,  for  Brooklyn  teachers. 

Walter  S.  Brewster  (James  McKeen,  on  the  brief),  for  respond- 
ent. 

GOODRICH,  P.  J.  The  applicant  asks  for  a  peremptory  writ  of 
mandamus  compelling  the  superintendent  of  schools  of  the  city  of 
New  York  "to  mak^  and  file  in  his  office  one  complete  list  of  all 
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persons  to  whom  'Teacher's  License  No.  I  or  Grade  B'  has  been 
issued  *  *  \  and  to  place  thereon  the  names  of  both  men  and 
women  to  whom  said  license  has  been  issued,  according  to  their  re- 
spective ratings  *  *  *,  and  to  place  thereon  the  name  of  the 
relator  herein  in  its  proper  place."  The  court  denied  the  motion, 
and  the  applicant  af^eals. 

The  respondent  contends  that  the  applicant's  remedy,  if  he  has  any, 
is  against  the  board  of  examiners  instead  of  the  city  superintendent. 
We  think  not.  Section  1089  of  the  revised  charter  of  the  city  (Laws 
1901,  c.  466)  provides  that  the  board  of  examiners  shall  examine  all 
applicants,  and  issue  to  those  who  pass  the  required  tests  the  proper 
license,  and  that  the  names  of  those  who  are  licensed  "shall  be  en- 
tered by  the  city  superintendent  upon  lists  to  be  filed  in  his  office." 
This  not  only  makes  the  city  superintendent  the  custodian  of  the 
lists,  but  imposes  upon  him  the  active  duty  which  the  applicant  seeks 
to  enforce. 

Section  1089  of  the  revised  charter  provides  that— 

"The  board  of  education  *  •  •  shall  deaismate  •  *  *  the  kinds  or 
grades  ot  Uceoaea  to  teach  which  may  or  shall  be  used  *  •  *  together 
with  the  academic  and  iwofesalonal  qvallflcatlons  required  for  each  kind  or 
grade  of  license.  •  •  •  The  names  of  Uiose  to  whom  Ucensea  have  been 
granted  •  •  •  BhsU  be  entered  by  the  city  superintendent  upon  lists 
to  be  filed  In  his  office,  a  separate  list  being  made  for  each  grade  or  kind 
of  license  for  wbich  the  board  of  education  shall  by  Its  by-laws  make  i»o* 
TUdon.** 

In  pursuance  of  section  10S9,  and  under  the  power  to  make  by- 
laws conferred  by  section  1068,  the  board  passed  by-law  75:  "The 
following  licenses  shall  be  issued  for  service  in  the  public  schools 
•  *  *  Teacher's  License  No.  i."  In  June,  1902,  the  applicant 
passed  an  examination  to  qualify  him  to  hold  license  No.  x,  and  his 
name  was  put  on  a  list  of  that  character.  But  there  were  two  lists, 
one  for  men  and  the  other  for  women.  The  applicant  contends  that 
there  should  be  only  one  list  for  both  men  and  women,  upon  which 
the  names  of  all  persons  holding  license  No.  i  should  be  entered  ac- 
cording to  their  respective  ratings,  and  irrespective  of  sex,  and  that 
the  result  of  the  two  lists  has  been  that  women  have  been  appointed 
as  teachers  in  advance  of  men  of  the  same  rating.  As  early  as  No- 
vember, 1898,  the  board  had  passed  a  resolution,  "There  shall  be  a 
separate  list  of  men  teachers  and  a  separate  list  of  women  teachers 
for  each  borough,"  and  the  board,  in  its  by-laws,  in  June,  1902,  pro- 
vided that  the  qualifications  of  applicants  for  license  No.  i,  for  men 
should  be  different  from  the  qualifications  of  applicants  for  such 
licenses  for  women.  One  of  the  differences,  and  perhaps  the  main 
diflference,  is  that,  in  the  case  of  women,  graduation  from  certain 
high  schools  or  academies  is  considered  as  tantamount  to  gradua- 
tion for  men  from  colleges  or  universities.  This  difference  is  based 
on  the  ordinary  method  of  education  and  preparation  of  men  and 
women  for  the  duties  of  teachers.  The  salaries  of  male  and  female 
teachers  differ,  men  receiving  a  larger  salary  than  women.  The 
policy  of  the  board  from  the  beginning  of  the  school  system  has 
been  to  appoint  a  much  greater  proportion  of  women  than  men.  Un- 
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der  these  conditions  the  use  of  separate  lists  for  men  and  women 
is  not  inconsistent  with  the  charter  provisions  and  is  correct. 

It  is  true  that  section  1068  of  the  revised  charter  provides  that  "un- 
til the  board  of  education  shall  act  under  the  provisions  of  this 
action  the  by-laws  *  *  *  in  force  on  the  first' day  of  January, 
nineteen  hundred  and  two,  shall  remain  in  full  force  and  effect  so 
far  as  they  are  not  inconsistent  with  the  provisions  of  this  act  and 
are  appHc^le." 

The  resolution  already  referred  to  is  not  a  by-law,  and  is  not  in- 
consistent with  any  by-law  or  with  the  provisions  of  the  revised 
charter.  While  the  by-laws  of  1902  do  not  contain  the  exact  lan- 
guage of  the  resolution  of  November,  1898,  above  referred  to,  which 
provided  for  separate  lists  for  men  and  women,  the  by-law  of  June, 
1902,  which  provided  for  different  qualifications  of  men  and  women 
applicrnts,  is  equivalent  to  the  previous  resolution,  and  was  evi- 
dently intended  to  carry  into  effect  the  same  system  that  was  pro- 
vided by  the  resolution  and  the  by-laws  of  1898,  and  there  is  no  in- 
consistency with  the  charter.  The  appointment  of  more  female  teach- 
ers than  male  teachers  is  certainly  in  the  interest  of  an  economical 
administration  of  the  duties  of  the  board,  and  seems  to  be  a  matter 
in  which  the  board  should  be  allowed  to  exercise  its  own  discretion. 

The  order  was  correct,  and  should  be  affirmed. 

Order  afllrmed,  with  910  costs  and  disbursements.  AH  concur. 


HOBNTJM  T.  McNEIL  et  aL 

(Snpreme  Oonrt  Appellate  Division,  Second  Department.  Uarcb  6,  1003.) 

1.  ARCRITBOT'S  SBKTfOBS— Tbial— OsnxR  OF  Pboov. 

Where.  In  an  action  for  architect's  services,  defendant  testlflea  to 
an  alleged  restriction  on  the  cost  of  the  building,  It  was  ivoper  to  per^ 
mtt  plaintiff  to  deny  such  restriction  in  rebnttaL 
i.  6ahb — Hearsay. 

In  an  action  for  archltectfs  serrlces,  plaintiff's  evidence  that  a  change 
in  the  plans  by  defendant  from  gravel  roofs  to  roofs  of  glass  and  Iron 
operated  to  Increase  the  cost  was  not  objectionable  as  hearsay,  though 
plaintiff  based  hla  statement,  In  part,  on  the  statements  of  a  contractor. 
8.  Saue—Strieiho  Out  fivmsncB. 

Whore  evidence,  In  an  action  for  anddtectfs  serrlccB,  rdatlng  to  flie 
asoortalnment  ot  extra  expense  in  the  building,  was  received  both  on 
fflrect  and  cross  examinaticHi  without  objection,  defendant  had  no  ath 
Bf^ute  right  to  have  a  part  of  such  evidence  strlckoi  out 

Appeal  from  Trial  Term,  Kings  county. 

Action  by  Louis  A.  Hornum  against  Donald  McNeil  and  another. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  T.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

James  D.  Bell,  for  appellants. 
George  M.  S.  Schulz,  for  respondent. 

HIRSCHBERG,  J.  The  jury  found  in  favor  of  the  plaintiff,  upon 
disputed  evidence,  under  a  charge  which  was  impartial  and  accu- 
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rate,  and  to  which  the  defendants  took  no  exception.  The  verdict 
established  the  plaintiff's  version  of  the  transaction,  which  was  also 
in  harmony  with  the  written  contract  executed  by  the  parties,  by 
which  the  plaintiff  was  employed  as  an  architect  to  design  and  super- 
vise the  construction  of  a  building  for  the  defendants  at  the  stipu- 
lated price  of  3  per  cent,  upon  the  unrestricted  cost  of  the  build- 
ing. The  defendants  claimed  that  it  was  orally  agreed  that  the  build- 
ing should  not  cost  over  $20,000.  In  their  verified  answer  they 
assert  that  the  cost  was  "not  to  exceed  between  twenty  and  twenty- 
five  thousand  dollars/'  and  the  lowest  estimate  obtained  by  them 
upon  the  completed  plans  and  specifications  was  proven  to  have 
been  a  trifle  beyond  $27,000.  They  paid  the  plaintiff  $250  on  ac- 
count when  the  contract  was  signed,  and  terminated  his  employ- 
ment on  receiving  the  estimates.  We  do  not  think  the  verdict 
($530)  either  excessive  or  against  the  weight  of  evidence,  and  it  may 
be  noted  that  no  motion  was  made  to  set  it  aside.  The  rule  of  dam- 
ages stated  by  the  learned  trial  justice  in  his  charge  is  conceded  to 
be  correct  in  an  action  like  this — for  breach  of  the  contract  of  em- 
ployment— and  there  is  no  data  available  to  indicate  that  the  jury 
departed  from  it  in  making  their  assessment. 

The  exceptions  taken  are  not  well  founded.  It  was  competent 
for  the  plaintiff,  after  the  defendants  had  testified  to  the  alleged  re- 
striction upon  the  cost  of  the  building,  to  negative  that  testimony 
by  his  denial.  It  would  be  within  the  discretion  of  the  court  to  per- 
mit it,  even  were  it  not  strictly  rebuttal.  Nor  was  his  evidence  hear- 
say, to  the  effect  that  the  change  made  by  the  defendants  in  the 
plans  from  gravel  roofs  to  roofs  of  glass  and  iron  operated  to  in- 
crease the  cost,  notwithstanding  he  based  it  in  part  upon  the  state- 
ments of  a  contractor.  The  statement  was  matter  of  professional 
opinion,  formed  in  the  discharge  of  the  functions  of  his  employment. 
It  was  within  the  line  of  the  plaintiff's  duty  to  fig^ure  upon  the  cost 
of  construction,  such  as  would  be  reasonable  and  proper  for  a  build- 
ing of  the  kind  contemplated,  and  the  evidence  given  by  him  as 
to  the  ascertainment  of  the  extra  expense  was  received  both  on 
direct  and  cross  examination  without  objection.  Under  the  ciiv 
cumstances,  the  defendants  certainly  had  no  absolute  right  to  have 
it  stricken  out.  The  cases  cited  by  the  learned  counsel  for  the  ap- 
pellants are  not  in  point.  Mima  Queen  &  Child  v.  Hepburn,  7 
Cranch,  290,  3  L.  Ed.  348,  related  to  hearsay  evidence  as  such,  viz., 
the  attempted  proof  of  a  specific  fact  by  a  recital  that  another  per- 
son told  it  to  the  witness.  People  v.  Millard,  53  Mich.  63,  18  N.  W. 
562,  was  a  criminal  trial,  and  the  hearsay  evidence  introduced  was 
scientific,  opinicMis  (page  75,  53  Mich.,  and  page  567,  18  N.  W.),  "in 
the  shape  of  references  to  writers  and  books  in  such  a  way  as  to  in- 
Toke  their  authority." 

The  judgment  should  be  affirmed. 

Judgment  and  order  nnanlmonilj  afllrmed,  with  coets.  AH.  concur. 
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(Snpreme  Oonrt;  Amtellate  Dlrlslon,  Sectnid  Department  Marcli  %  1003.) 

1.  TBrxr.— BuBMTBSioN  TO  Jury— Genbhal  Vkkdict— DnHiUAL  ok  Hkkitb. 

Uader  Code  Civ.  Proc.  |  1187,  providing  that  the  court,  pending  the 
decision  of  a  motion  to  nonsnlt,  may  submit  any  question  of  fact  raised 
by  the  pleadings  to  the  Jury  or  require  it  to  assess  daipages,  the  court 
had  no  power  to  dlamlss  the  complaint  on  Its  merits  after  having  sub- 
mltted  the  caae  to  the  jury  and  received  a  general  verdict  for  plalntlfl. 

%.  llASTKa  AND  Brrv AST— Death  or  Sbbtart— NKGLiaKsca  of  Mastrb— 
Evidence. 

PtatntlfTs  Intestate  was  engaged  In  moving  a  car  heavily  laden  from 
one  room  to  another  In  a  paper  factory,  when  the  car  caught  in  a 
hole  in  the  floor,  and,  while  intestate  with  his  fellow  servants  wera 
endeavoring  to  more  the  car.  Intestates  apron  was  caught  by  a  revolv- 
ing shaft,  and  he  was  killed.  The  shaft  had  been  boxed,  but  a  part 
of  the  casing  had  been  torn  avray,  leaving  a  hole  five  or  six  Inches 
wide,  extending  from  the  floor  upward  some  six  or  eight  feet  Bdi, 
that  such  facts  Jnstlfled  a  verdict  against  the  master  for  the  servant's 
death. 

8.  Same— CoNTRTBUToaT  Negligercb. 

Whether  plalntUTs  intestate  was  guilty  of  contributory  negligence  was 
for  the  Jury. 

Appeal  from  Trial  Term,  Orange  county. 

Action  by  Jacob  Levy,  as  administrator  of  the  goods,  etc.,  of  Antom 
Prygon,  against  the  Grove  Mills  Paper  Company.  From  an  order 
dismissing  the  complaint  and  setting  aside  a  verdict  in  favor  of  plain- 
tiff, he  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  T.,  and  BARTLETT,  TENKS, 
WOODWARD,  and  HOOKER,  JJ. 

A.  H.  F.  Seeeer,  for  appellant. 

Artemas  B.  Smith  (Harold  H.  Bowman,  on  the  brief),  for  re- 
spondent. 

HOOKER,  J.  The  defendant  moved  at  the  close  of  the  plaintiff's 
case  for  a  dismissal  of  the  complaint.  The  disposition  of  this  motion 
was  held  until  the  close  of  the  whole  case,  when  the  court  reserved  its 
decision  upon  the  motion,  subject  to  the  verdict  of  the  jury.  The 
defendant  objected,  and  excq)ted  to  the  submission  to  the  jury.  A 
general  verdict  for  the  plaintiff  was  reported,  and  after  this  report 
the  defendant  again  moved  to  dismiss  the  complaint.  The  court  then, 
after  stating  its  reasons,  verbally  directed  that  the  verdict  be  set  aside, 
and  that  the  complaint  be  dismissed;  exceptions  to  be  heard  in  the 
first  instance  by  the  Appellate  Division.  Subsequently  an  order  was 
entered  pursuant  to  such  decision,  which  recites  that  it  was  made  on 
motion  of  defendant's  attorneys,  and  directs  that  the  complaint  be  dis- 
missed upon  the  merits,  and  that  the  verdict  be  set  aside. 

The  procedure  upon  the  trial  was  not  strictly  within  the  provisions 
of  section  1187  of  the  Code  of  Civil  Procedure.  It  is  there  provided 
that  the  court  may,  pending  the  decision  of  the  motion  to  nonsuit, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury,  or  re- 
quire it  to  assess  the  damages.  Here,  over  the  defendant's  objection 
and  exception,  the  court  submitted  the  whole  case  to  the  jury,  and 
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they  rendered  a  general  verdict.  Hoey  v.  Metropolitan  Street  R.  Co,, 
70  App.  Div.  60,  74  N.  Y.  Supp.  1113,  is  authority  for  the  proposition 
that,  where  special  findings  are  made  by  the  jury,  the  court  cannot 
thereafter,  under  the  terms  of  section  11 87  of  the  Code,  dismiss  the 
complaint  upon  the  merits,  and  at  page  62,  70  App.  Div.,  and  page 
1 1 14,  74  N.  Y.  Supp.,  it  is  said:  "The  court  had  no  power  to  dismiss 
the  complaint  upon  the  merits,"  If  in  an  action  where  the  proceedings 
are  within  the  provisions  of  this  section,  and  the  court  has  received 
the  verdict  of  the  jury,  it  has  no  power  to  dismiss  the  complaint  upon 
the  merits,  it  must  follow,  that  where  the  court  evidently  is  aiming  to 
follow  that  procedure,  but  has  not  complied  therewith,  it  cannot  there- 
by become  vested  with  any  greater  powers  than  it  has  under  that 
section,  and  we  think  that  the  order  dismissing  the  complaint  upon 
the  merits  was,  imder  the  authority  of  the  Hoey  Case,  improper,  and 
should  be  reversed. 

In  December,  iQoo,  the  defendant  owned  and  operated  a  factory  for 
the  manufacture  of  paper,  in  which  it  maintained  two  adjoining  rooms, 
known  as  the  "wash  room"  and  "kettle  room,"  the  former  directly 
west  of  the  latter;  the  door  connecting  them  was  some  10  feet  wide, 
and,  flush  with  the  southerly  jamb  of  the  door,  extending  into  the 
kettle  room,  was  a  wooden  box  built  from  the  floor  to  the  ceiling, 
22  inches  square,  which  served  as  a  guard  or  encasement  of  a  steel 
shaft,  performing  over  200  revolutions  per  minute.  Out  of  the  north- 
erly face  of  this  wooden  casing  was  torn  part  of  the  material  of  which 
it  was  made,  leaving  a  hole  into  the  interior  five  or  six  inches  wide, 
extending  six  or  eight  feet  from  the  floor  upward.  The  shaft  re- 
volved about  six  inches  back  of  the  northerly  face  of  the  casement, 
and  this  had  been  the  ccmdition  for  five  or  six  months.  The  plain- 
tiff's intestate  had  been  employed  for  two  or  three  months  in  the  wash 
room,  attending  one  of  the  machines  operated  there.  It  did  not  appear 
that  he  was  skilled  in  the  use  of  machinery;  it  required  no  special 
ability  to  perform  the  work  for  which  he  was  employed.  The  material 
fed  to  these  machines  was  taken  direct  from  the  kettle  room,  and  on 
the  13th  of  December,  1900,  the  deceased  and  four  or  five  of  his  fellow 
worlmien  were  endeavoring  to  move  a  car  or  box,  heavily  laden  with 
the  material,  from  the  kettle  into  the  wash  room.  Before  going  far, 
and  when  the  front  part  of  the  car  had  just  cleared  the  doorway,  whose 
doors  were  always  open,  one  of  the  wheels  of  the  car  became  caught 
in  a  hole  in  the  flooring,  and  it  was  impossible  to  move  it  further. 
The  deceased  was  pushing  on  this  car  at  the  southeast  corner  thereof, 
and  was  brought  within  about  two  feet  from  the  hole  in  the  casing. 
He,  and  many  of  the  other  employes  of  the  wash  room,  then  wore, 
as  was  their  custom,  a  loose  apron  of  bagging,  tied  around  the  waist 
and  extending  to  the  knees,  for  the  purpose  of  protecting  themselves 
from  the  water  with  which  all  the  material  was  saturated.  While 
he  and  his  companions  were  making  every  effort  to  move  this  car 
forward  into  the  wash  room,  his  apron  was  caught  through  the  aper- 
ture in  the  casing  by  the  revolving  shaft,  and  he  was  instantly  drawn 
against  it  with  great  violence  and  killed,  before  he  had  an  opportunity 
to  do  more  than  utter  a  single  exclamation  of  pain.  It  nowhere  ap- 
peared that  deceased  had  any  knowledge  of  the  shaft,  and  no  claim  is 
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made  that  his  attention  or  concern  was  in  any  manner  directed  to  it 
in  connection  with  the  duties  of  his  employment.  These  are  the  mi- 
disputed  facts.  The  defendant  rested  its  case  upon  the  evidence 
offered  by  the  plaintiff,  and  the  court  submitted  the  questions  of  con- 
tributory negligence,  the  defendant's  negligence,  and  the  amount  of 
damages  to  the  jury  in  a  fair  and  proper  manner.  They  rendered  a 
general  verdict  for  plaintiff,  and  we  think  it  was  error  to  set  aside  that 
verdict.  The  case  of  Johansen  v.  Eastmans  Company,  44  App.  Div. 
270,  60  N.  Y.  Supp.  708,  is  strikingly  in  point,  and  it  is  unnecessary 
for  us  to  discuss  the  questions  there  decided.  They  are  controlling 
upon  the  facts  in  this  case. 

The  question  of  contributory  negligence  on  the  part  of  the  deceased, 
however,  is  raised  in  this  case.  The  respondent  contends  that  if,  in 
the  absence  of  direct  proof,  the  circumstances  fr<xn  which  freedom 
from  contributory  negligence  is  sought  to  be  shown  make  an  inference 
of  the  existence  of  such  contributory  negligence  as  reasonable  as  an 
inference  of  the  lack  of  such  negligence,  or  point  in  neither  direction, 
a  nonsuit  should  be  granted  (Cordell  v.  N.  Y.  Central  &  Hudson 
R.  R.  R.  Co.,  75  N.  Y.  330),  and  urges  that  that  rule  is  applicable 
to  the  facts  in  this  case.  The  evidence  was  such,  however,  that  the 
jury  were  justified  in  finding  from  it  that  the  intestate  was  free  from 
negligence,  for  it  shows  that  the  car  which  the  plaintiff  and  his  fellows 
were  trying  to  move  was  exceedingly  heavily  loaded,  and  had  become 
caught  in  a  hole  in  the  floor,  and  that  it  required  the  utmost  effort  of 
all  engaged  m  the  undertaking  to  start  it.  The  plaintiff's  intestate 
was  seen  to  be  working  at  the  car  and  helping  to  move  it,  and  the  only 
reasonable  inference  is  that  his  entire  mind  and  powers  were  concen- 
trated upon  the  undertaking.  It  was  then  a  question  for  the  jury  to 
say  whether,  his  acts  were  those  of  an  ordinarily  prudent  and  cautious 
man,  under  the  circumstances,  and  with  their  finding  we  may  not  inter- 
fere. 

The  plaintiff's  exceptions  should  be  sustained,  and  judgment  directed 
upon  the  verdict,  with  costs,  and,  inasmuch  as  no  judgment  has  yet 
been  entered,  the  question  of  additional  allowance  should  be,  at  plain- 
tiff's election,  determined  at  Special  Term.   All  concur. 


In   re  TRINITT  AVB. 

(Supreme  Court  Arodlate  Dlvlaion,  First  Department   March  6,  1903.) 

1.  HuirioiPAL  OoRPORATioira— Fixnra  Grade  op  Street— Daxaob  to  Abuttiho 
Owner— AsBBsaHBRT. 

New  York  OonsolIdatioD' Act  (Lews  18S2,  c.  410)  S  078,  and  Greater 
New  Tork  Charts  (Laws  1801,  c.  436)  |  WO,  provide  that  In  assessing 
damages  from  street  improTements,  If  the  commissioners  of  estimate 
and  assessment  shall  judge  that  any  Intended  regulation  will  Injure 
bondtnga  not  Kqutoed  to  be  taken,  they  shall  nufce  an  estimate  of  the 
damage  *Srbleb  will  accme  In  consequence  of  such  Intended  regnla- 
tlon."  Greatw  New  York  Charter,  |  988,  requires  an  appeal  from  a 
confirmation  of  the  commissioners'  report  to  be  determined  on  the 
merits.  On  such  an  appeal  it  appeared  that  the  commissioners  had. 
awarded  (15,000  to  a  hospital  as  damages  from  the  lowering  the 
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grade  of  an  adjoining  street.  Access  to  the  hospital  was  obtained  by 
stairs  from  another  street,  which  bad  already  been  graded,  but  also 
to  some  degree  over  land  fronting  on  the  street  to  be  graded.  The 
only  evidence  before  ttae  commissioners  was  the  testimony  of  an  expert 
tbat  it  would  cost  abont  980.000  to  lower  the  bnlldhigs.  BM  that, 
though  some  substantial  damage  was  done  to  the  buildings,  yet  as  It 
was  apparent  that  the  amount  awarded  was  either  based  on  an  erro- 
neous principle,  or  without  foundation,  the  ordor  confirming  the  refwrt 
sbould  be  reversed. 
9.  Samb — Ubdtcatios  op  Lahd  Taken — Effect. 

New  Tork  Consolidation  Act,  S  878,  and  Greater  New  York  Charter. 
I  980,  provide  that,  If  the  commissioners  of  estimate  and  assessment 
shall  judge  that  any  Intended  regulation  will  Injure  any  building  not 
required  to  be  taken  for  the  purpose  of  opening,  etc.,  a  street,  they 
shall  make  an  estimate  of  damages,  etc.  HUd  that,  as  It  was  the  pur- 
pose of  the  statute  to  make  a  separate  award  for  incidental  Injuries  to 
buildings  not  taken,  the  dedication,  by  an  ov  -  -*t  of  such  buildings,  of 
the  land  taken  for  the  street,  was  not  a  waiver  of  his  right  to  com- 
pensation for  damage  to  the  buildings. 
8.  Saur— Land  Incumbered  with  Easbmbnts— Division  ow  Award— City's 
Right  to  Complain. 

Where,  on  appeal  from  an  order  confirming  the  report  of  commission- 
ers of  estimate  and  assessment,  as  to  the  damage  from  the  grading 
of  a  street,  the  city  does  not  claim  that  the  total  amount  awarded  a 
certain  owner  is  excessive,  it  cannot  complain  that,  in  view  of  the  fact 
that  the  owner's  land  taken  for  the  street  was  incumbered  ease- 
ments, Uie  award  should  have  been  apportioned  between  the  owner  and 
the  owners  of  the  easements,  instead  of  being  made  solely  to  the  for 
mer. 

Van  Brunt,  P.  J.,  dissenting  in  part. 

Appeal  from  Special  Term,  New  York  county. 

Proceedings  by  the  city  of  New  York  to  acquire  lands  tor  the 
opening  of  Trini^  avenue.  From  an  order  (71  N.  Y.  Supp.  24)  con- 
firming the  report  of  commissioners  of  estimate  and  assessment 
awarding  damages  to  the  Lebanon  Hospital  Association,  George 
C.  Clausen,  and  Newberry  D.  Lawton,  the  city  appeals.  Reversed 
as  to  the  award  to  the  hospital. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

John  P.  Dunn,  for  appellant. 
Ernest  Hall,  for  respondents. 

PATTERSON,  J.  This  is  an  appeal  from  an  order  made  at  the 
Special  Term,  confirming  the  report  of  commissioners  appointed  in 
a  proceeding  instituted  by  the  city  of  New  York  to  acquire  lands, 
tenements,  and  hereditaments  required  for  the  purpose  of  opening 
Trinity  avenue  from  Westchester  avenue  to  East  i66th  street,  in 
the  Twenty-Third  Ward  of  the  city  of  New  York.  Written  objec- 
tions were  presented  to  the  report  of  the  commissioners  by  the  city 
of  New  York  and  by  other  parties.  In  addition  to  those  objections, 
the  commissioners  received  evidence  and  heard  counsel  upon  oth- 
ers not  included  among  those  stated  in  writing,  and  all  the  objec- 
tions seem  to  have  been  considered  by  the  learned  justice  at  Special 
Term  on  the  motion  to  confirm  the  report  of  the  commissioners. 

In  proceedings  of  this  character  it  has  been  the  uniform  practice 
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of  the  courts  to  consider  only  such  objections  as  were  properly  and 
distinctly  formulated.  Section  984  of  the  consolidation  act  (Laws 
1882,  c  4io)>  under  which  act  this  proceeding  was  begun,  which  is 
substantially  the  same  as  section  981  of  the  Greater  New  York  Char- 
ter (Laws  190I1  jc.  466),  provides  that  all  persons  interested  in  such 
proceedings,  or  in  any  ot  the  lands  aflFected  thereby,  having  objec- 
tions thereto,  shall  file  the  same  in  writing  with  said  commissioners 
within  20  days  after  the  first  publication  of  said  notice.  Strict  ob- 
servance of  the  requirements  of  this  statute  would  confine  our  review 
of  the  action  of  the  commissioners  in  this  proceeding  to  the  written 
objections  filed,  but  inasmuch  as  the  commissioners  have  taken 
cognizance  of  the  other  objections,  and  passed  upon  them,  and  the 
court  at  Special  Term  has  also  considered  and  passed  upon  them, 
we  will  examine  all  of  any  importance,  without  intending  by  so  do- 
ing to  decide  that  any  of  the  parties  to  such  a  proceeding  have  the 
right  to  be  heard  on  appeal  upon  any  objections  other  than  those 
presented  in  conformity  with  the  express  requirement  of  the  statute. 

First.  The  commissioners  made  an  award  of  $15,000  to  the  Le- 
banon Hospital  Association  for  damages  to  buildings  belonging  to 
that  association.  This  award  is  challenged  by  the  appellants.  Those 
buildings  are  situated  upon  land  marked  as  "Parcel  iD"  on  the  dam- 
age map,  and  on  the  benefit  map  are  marked  "Parcels  255  to  270, 
316  to  330."  The  damages  were  awarded  pursuant  to  the  provi- 
sions of  section  978  of  the  New  York  consolidation  act  and  section 
^0  of  the  Greater  New  York  Charter,  which  provide  that,  if  the 
commissioners  of  estimate  and  assessment  shall  judge  that  any  in- 
tended regulation  will  injure  any  building  or  buildings  not  required 
to  be  taken  for  the  purpose  of  opening,  extending,  enlarging,  straight- 
ening, or  improving  a  street  or  part  of  a  street,  they  shall  proceed 
to  make,  together  with  the  other  estimates  and  assessments  reauired 
by  law  to  be  made  by  them,  a  just  and  equitable  estimate  and  assess- 
ment of  the  loss  and  damage  which  will  accrue  in  consequence  of 
such  intended  regulation  to  the  respective  owners,  lessees,  parties, 
and  persons  respectively  entitled  unto  or  interested  in  the  said  build- 
ing or  buildings  so  to  be  injured  by  the  said  intended  regulation, 
and  the  sums  or  estimates  of  compensation  and  recompense  for  such 
loss  and  damage  shall  be  included  by  the  said  commissioners  in  their 
report.  The  evident  purpose  of  this  provision  of  the  statute  is  to 
furnish  compensation  to  the  owners  of  buildings  affected  injuriously 
by  a  street  improvement  when  the  land  upon  which  such  buildings 
stand  is  not  actually  taken  by  a  proceeding  in  eminent  domain.  The 
statute  does  not  require  that  there  shall  be  actual  physical  injury 
done  to  such  buildings,  but  contemplates,  among  other  things,  that 
easements  such  as  cm  light,  air,  or  access  may  be  impaired  or  de- 
stroyed in  such  a  way  as  to  render  the  buildings  less  valuable  than 
they  otherwise  would  be.  It  is  damage  by  intended  regulation  for 
which  compensation  is  to  be  made.  By  intended  regulation  in  this 
case  is  meant  the  establishment  of  the  permanent  grade,  of  Trinity 
avenue  as  it  will  be  after  the  work  of  opening  that  avenue  is  com- 
pleted. The  evidence  shows  that  on  the  projected  Trinity  avenue 
on  the  east  of  the  hospital  premises  the  opening  of  the  street  will 
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require  a  cut  varying  in  depth  from  17  to  20  feet  below  the  present 
natural  surface  of  the  land. 

It  was  necessary  for  the  hospital  association  to  show  that  the  dam- 
age to  the  buildings  is  a  direct  consequence  of  the  regulation  of 
Trinity  avenue,  and  not  of  any  other  street.  It  is  difficult  to  under- 
stand the  situation  of  those  buildings  and  the  land  upon  which^they 
stand  without  referring  to  the  maps  that  were  before  the  commission- 
ers. The  land  formerly  belonged  to  the  Sisters  of  the  Ursuline  Con- 
vent. The  buildings  were  erected  in  the  year  1858.  At  that  time 
access  to  them  was  had  from  Westchester  avenue.  North  of  the 
property  ran  156th  street,  but  lands  of  other  owners  intervened  be- 
tween ^at  street  and  the  convent  property.  That  property  iiras  con- 
veyed to  the  Lebanon  Hospital  Association  on  the  3xst  of  Decem- 
ber, 1890,  and  in  the  conveyance  to  it  is  described  as  bounded  by 
Westchester  avenue  on  the  south.  Trinity  avenue  (not  opened)  on 
the  east,  and  Cauldwell  avenue  on  the  west,  as  such  streets  and 
avenues  were  shown  on  a  map  iiled  in  the  register's  office.  West- 
chester avenue  was  graded  in  or  about  1885.  Trinity  avenue  was 
not  laid  out  south  of  156th  street  until  1879.  No  grade  was  fixed 
for  the  portion  of  Trinity  avenue  adjoining  the  premises  of  the  hos- 
pital association  until  1895.  grade  of  Westchester  avenue,  where 
Trinity  avenue  intersects  it  on  the  south,  and  the  grade  of  Trinity 
avenue  north  of  156th  street,  where  it  intersected  that  street,  had 
been  established  since  1871,  and  the  grade  of  Trinity  avenue  was 
regulated  to  meet  the  grades  of  Westchester  avenue  and  156th 
street.  Cauldwell  avenue,  on  the  west  of  this  property,  was  graded 
about  1897.  When  the  property  was  conveyed  to  the  hospital  asso- 
ciation, access  was  had  by  a  flight  of  steps  from  Westchester  avenue, 
but  the  proof  shows  that  some  access  to  part  of  the  buildings  was 
had  over  land  fronting  on  Trinity  avenue,  and  the  effect  of  cutting 
down  the  land  at  Trinity  avenue  is  to  de^Hive  the  buildings  of  that 
access  as  it  existed.  The  whole  effect  of  the  regulation  of  Trinity 
avenue  relates  to  that  access,  and  the  change  of  grade  requires  either 
the  lowering  of  the  buildings  or  the  adoption  of  some  other  means 
of  access  to  them  from  Trinity  avenue. 

That  there  is  some  substantial  damage  to  the  buildings  in  this  situa- 
tion seems  to  be  obvious,  and  under  the  sections  of  the  statutes 
quoted  the  hospital  association  would  be  entitled  to  compensation  for 
that  damage.  We  are  tmable,  however,  to  understand  from  this  record 
upon  what  theory  or  basis,  other  than  that  to  be  alluded  to,  the  sum 
of  $15,000  has  been  awarded  for  that  damage.  The  only  evidence 
before  the  commissioners  as  to  damage  consists  in  testimony  of  an 
expert  that  it  would  cost  about  $30,000  to  lower  the  buildings.  The 
commissioners  awarded  half  that  sum,  but  that  award,  so  far  as  the 
record  shows,  is  made  upon  the  principle  that  the  damage  consisted 
in  the  cost  of  lowering.  The  real  measure  of  damage  in  a  case  of 
this  kind  is  the  difference  between  the  value  of  the  buildings  as  they 
were  before  and  the  value  as  they  are  after  this  access  is  cut  off.  Sec- 
tion 988  of  the  Greater  New  York  Charter  requires  that  an  appeal  of 
this  character  should  be  heard  and  determined  by  the  Appellate  Di- 
vision upon  the  merits,  both  as  to  matters  of  law  and  fact.   We  have 
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before  us  on  this  record  only  the  fact  that  it  would  cost  a  certain  sum 
of  money  to  lower  these  buildings.  We  have  no  evidence  of  any  fact 
that  would  authorize  the  commissioners  to  award  this  sum  of  $i5,ooa 
Upon  what  other  principle  or  theory  they  proceeded,  we  do  not  know, 
either  from  the  testimony  or  their  report,  and  therefore  conclude  that 
they  must  have  acted  upon  the  principle  of  allowing  damage  for  lower- 
ing the  building^,  and  that  they  then  arbitrarily  fixed  the  amount 
They  are  authorized  to  view  the  premises  if  they  deem  such  view  to 
be  necessary  or  useful,  and  that  is  all.  We  are  of  opinion  that  sub- 
stantial damage  was  done  to  these  buildings  within  the  meaning  of  the 
provisions  of  the  laws  referred  to;  but  we  find  nothing  in  the  record, 
except  evidence  applicable  to  an  erroneous  principle,  by  which  the 
commissioners  could  determine  the  amount  to  be  awarded.  It  was 
not  shown  that  lowering  the  buildings  was  the  only  method  of  making 
them  as  available  for  lK>spital  purposes  after  as  before  the  change  oi 
grade  was  effected. 

It  is  objected  by  the  appellants  ths^t  an  award  should  not  be  made» 
because  the  land  to  be  taken  for  the  street  or  highway  was  dedicated  by 
the  Sisters  of  the  Ursuline  Convent  before  the  conveyance  to  the  hos- 
pital association  was  made.  It  is,  to  say  the  least,  very  doubtful  wheth- 
er any  dedication  of  that  land  was  actually  made,  but  under  the  terms 
and  the  obvious  purpose  of  the  statutes  it  would  seem  to  be  clear  that 
damages  for  land  taken  for  a  street  and  incidental  damages  for  injuries 
to  buildings  not  taken  for  a  street  are  entirely  separate  and  inde- 
pendent things,  and  that,  notwithstanding  the  dei^cation  of  the  land, 
the  right  to  compensation  for  injury  to  buildings  not  taken  is  neither 
waived  nor  surrendered  by  the  person  so  dedicating  the  land.  It 
may  be  that  when  a  street  is  dedicated  to  public  use  the  right  to 
grade  the  street  at  any  grade  then  or  thereafter  to  be  established  is 
conceded;  but  the  claim  of  the  hospital  is  based  upon  the  creation 
of  new  relations  and  new  rights  arising  out  of  incidental  damages  to 
buildings  not  embraced  within  the  area  of  the  dedicated  land,  and  arises 
out  of  independent  statutory  authority.  We  are  satisfied  from  the 
whole  record  in  this  case  that  some  injury  to  the  buildings  results 
from  the  Trinity  avenue  improvement.  No  damages  were  ever 
claimed  or  awarded  for  the  opening  of  Westchester  avenue  or  Cauld- 
well  avenue,  as  affecting  those  buildings.  The  hospital  association 
only  claims  damage  arising  from  the  opening  of  Trinity  avenue,  and 
there  is  enough  evidence  to  sustain  its  claim  to  some  extent ;  but  for 
the  absence  of  anything  in  the  record  to  show  how  or  upon  whai' basis 
the  damages  were  computed  or  awarded,  unless  upon  the  erroneous 
prindple  adverted  to,  we  think  the  order  confirming  the  report  was 
wrong,  and  that  it  must  be  sent  back  to  the  commissitmers  for  further 
consideraticm. 

Second.  The  appellants  insist  that  the  commissioners  errcmeously 
made  awards  to  one  Clausen  for  certain  parcels  of  land  taken  for  the 
bed  of  Trinity  avenue  between  the  south  side  of  156th  street  and  the 
northerly  line  of  what  is  now  the  Lebanon  Hospital  property.  The 
land  so  taken  was  burdened  with  easements  appurtenant  to  it.  We 
do  not  find  that  there  was  any  dedication  of  these  parcels  by  the  own- 
ers for  a  public  street,  and  it  is  not  to  be  doubted  that  the  owners  ol 


Digiitzed  by  Google 


Sup.  CL) 


IN  RB  TaiNITT  AVE. 


787 


the  adjacent  land  are  entitled  to  substantial  danu^es  fc»-  the  taking 
of  these  parcels.  City  of  Buffalo  v.  Pratt,  131  N,  Y.  293,  30  N.  E-  233, 
15  h.  R.  A.  413,  27  Am.  St.  Rep.  592;  Matter  of  173d  Street,  ;^ 
Hun,  487,  29  N.  Y.  Supp.  205.  In  the  Matter  of  Ii6th  Street,  i  App. 
Div.  445,  37  N.  Y.  Supp.  508,  it  is  said  that  the  owner  of  property 
abutting  on  a  street,  who  owns  the  fee  of  the  street  subject  to  an 
easement  granted  to  private  individuals,  is  entitled  to  substantial  dam- 
ages when  the  fee  is  taken  by  a  municipality  for  a  public  street.  Mr. 
Justice  Beekman  (In  the  Matter  of  Ninty-Fourth  Street,  22  Misc.  Rep. 
37,  49  N.  Y.  Supp.  600)  points  out  the  distinction  between  the  case 
of  the  City  of  Buffalo  v.  Pratt,  supra,  and  the  Matter  of  Adams,  141 
N.  Y.  297, 36  N.  £.  318,  which  latter  case  is  said  to  be  in  conflict  with 
the  former.  In  the  present  case  the  fee  of  the  land  was  taken.  In- 
deed, the  city  concedes  that  the  respondent  Clausen  was  entitled  to  sub- 
stantial damages,  but  insists  that  the  commissioners  acted  upon  an 
erroneous  principle,  in  that  they  awarded  to  Clausen  the  full  fee  value 
of  the  land  taken  and  that  he  was  only  entitled  to  such  value  as  the 
land  had  subject  to  the  existing  easements.  In  the  language  of  the 
counsel  for  the  city,  "It  was  the  loss  to  the  abiitting  owner  that  was 
to  be  estimated,  not  the  unincumbered  value  of  the  land  in  the  street." 
While  it  may  be  that  that  is  the  true  rule,  we  do  not  find  from  this 
record  that  the  commissioners  failed  to  apply  it.  We  do  not  find  that 
they  awarded  the  full  value  of  the  unincumbered  fee.  Not  being  able 
to  perceive  that  the  commissioners  acted  upon  an  erroneous  principle, 
we  are  not  disposed  to  interfere  with  the  quantum  of  the  award,  as 
that  objection  is  not  insisted  upon. 

Third.  The  appellants  object  to  the  award  made  to  Newberry  D. 
Lawton.  That  (Ejection  involves  substantially  the  same  questions  as 
are  considered  in  connection  with  the  Clausen  parcels,  except  that  the 
city  does  not  claim  that  there  was  any  dedication  by  Lawton  or  his 
grantor  of  his  parcels  of  land  as  a  public  street.  The  only  claim  it 
makes  is  that  it  was  incumbered  witii  easements  in  favor  of  abutting 
owners,  and  that  a  full  and  substantial  award  was  erroneous.  The 
award  was  not  excessive,  but  the  appellants  insist  that  part  of  the  value 
should  go  to  the  owners  of  the  easements  ot  light,  air,  and  access — 
that  is  to  say,  Lawtqn's  grantees — and  that  the  award  should  be  di- 
vided between  Lawton,  and  his  various  grantees.  The  city  is  not 
interested  in  the  distribution  of  the  aqiount  of  the  award.  There 
has  been  no  claim  made  by  the  owner  of  the  easements,  and  those 
easements  ceased  upon  the  vesting  of  title  in  the  city,  according  to  the 
terms  of  the  instruments  bv  which  they  were  crtoted.  The  commis- 
sioners had  before  them  sil  the  records  relating  to  the  creatiMi  of 
these  easements,  and  one  of  those  conditions  was  that  they  should 
cease  when  title  to  the  street  was  taken  by  the  city.  There  was  also 
evidence  before  them  as  to  the  value  of  the  land  with  the  easements. 
The  record  also  shows  that  there  was  a  full  presentation  to  the  com- 
missioners of  the  views  of  counsel  representing  the  various  parties  as 
to  the  proper  rule  of  damage  to  be  applied.  The  subject  was  distinctly 
presented  to  them  by  Mr.  Lawton's  counsel  of  what  reduction  should 
be  made  on  account  of  the  existence  of  the  easements.  There  is  suf- 
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fident  in  the  record  to  show  that  in  the  matter  of  the  Ivawton  parcels 
the  commissioners  did  not  act  on  an  erroneous  principle. 

Fourth.  We  have  examined  the  other  objections,  namely,  those  re- 
lating to  the  award  made  to  the  Rector  and  Church  Wardens  of  the 
Church  of  the  Holy  Faith,  but  we  do  not  find  any  error  in  principle  in 
making  that  award. 

For  the  reasons  stated  above  in  connection  with  the  property  of  the 
Lebanon  Hospital,  the  order  must  be  reversed,  with  costs,  and  the  re- 
port sent  back  to  the  commissioners  for  further  consideration.  AU 
concur,  except  VAN  BRUNT,  P.  J.,  who  dissents  in  part. 

VAN  BRUNT,  P.  J.  I  concur  with  Mr.  Justice  PATTERSON  as 
to  the  Lebanon  Hospital  Association.  I  dissent  as  to  Lawton  and 
Clausen.  It  is  apparent  that  a  wrong  prindple  was  adopted  in  making 
the  awards  as  to  those  daimants,  the  amounts  having  been  fixed  with- 
out regard  to  easements.  Those  easements  made  the  property  of 
Lawton  and  Clausen  of  but  little  value. 


JOHNSON  T.  &1ANNING. 
(Supreme,  Conr^  AppeHate  DlTtfll<m,  Second  Depsrtmatt.  March  6,  1008.) 

1.  Appeal— Order  OpBNma  Dbfadlt— Mdhicipal  Codbt  Act. 

The  right  of  a  plaintiff  to  appeal  from  an  order  of  a  Justice  of  the 
monlcipal  court  opening  a  default  and  setting  aside  bts  judgment,  teblch 
was  abrogated  by  tbe  munldpal  court  act  (Laws  10(^  c.  6S0,  t  257), 
was  preserved  as  to  pending  causes  at  tbe  time  the  act  took  effect  by 
section  361  thereof,  providing  that  tbe  repeal  of  any  law  by  such  act 
should  not  Impair  or  affect  any  rights  previously  existing,  and  that 
all  actions  commenced  under  laws  so  repMled  mlgbt  be  prosecuted  un- 
der such  laws. 

IL  Save— Order  Appealed  troh— Recital  op  OaonHDS. 

Where  a  municipal  court  order  opening  a  default  and  settli^  aside 
a  Judgment  thereon  dU  not  eoutaln  a  recital  of  the  grounds  on  which 
it  was  granted,  as  required  by  Consolidation  Act,  i  1887,  it  was  invalid. 

Appeal  from  municipal  court,  borough  of  Brookljm. 

Action  by  Christina  Johnson  against  John  J.  .Manning.  From  an 
order  of  a  justice  of  the  municipal  court  vacating  a  judgment  against 
defendant,  plaintiff  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD.  HIRSCHBERG,  and  HOOKER,  JJ. 

George  Gru,  for  appellant. 
James  T.  O'Neill,  for  respondent. 

JENKS,  J.   The  petition  of  the  defendant  shows  that  the  Judgment 

was  recovered  upon  default.  Under  the  present  practice  such  an  ap- 
peal in  the  first  instance  would  not  lie.  Section  257,  Municipal  Court 
Act  (chapter  580,  Laws  1902).  But  at  the  time  this  action  was  begun, 
and  when  the  judj^ment  was  obtained,  the  plaintiff  had  the  right  of 
appeal  from  an  order  opening  the  default  and  setting  aside  his  judg- 
ment. Beebe  v.  Nassau  Show  Case  Co.,  41  App.  Div.  456,  58  N.  Y. 
Supp.  769.   I  think  that  this  right  was  preserved  in  this  case  by  section 
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361  of  the  municipal  court  act.  Without  passing  upon  the  various 
objections  raised  to  the  practice  of  the  respondent,  I  think  that  there 
is  one  which  is  fatal.  Section  1367  of  the  consolidation  act  (Laws 
1882,  c  410;  now  repealed  by  the  present  municipal  court  act)  pro- 
vides that  the  order  should  recite  the  grounds  upon  which  it  was  grant- 
ed. I  think  that  this  requirement  was  substantial  for  the  purpose  of 
apprising  the  Appellate  Court  of  the  grounds  of  the  decision  brought 
up  for  review.  As  the  present  order  fails  to  recite  and  to  contain  the 
grounds  for  it,  I  advise  that  it  be  reversed,  unless  within  10  days  the 
respondent  procure  an  amendment  to  the  order. 

OrHer  of  tbe  mnnldpal  court  reversed  In  accordance  wltb  the  opinion  ot 
JUNKS,  J.  An  eoneur. 


BCHIBCK  T.  DONOHUB  et  aL 
(Supreme  Court,  Appellate  DIvlBlon,  First  Department   Marcb  6.  1906.) 

1.  FUTAL  JdDOVRNT— TaOATIOH— KBVBRBAL  op  lKTEBrX>CtrrORT  JCDOUUItT. 

Defendant,  on  revereal  of  interloctitorr  Judgment  sustaining  a  de- 
murrer to  a  defense  In  tbe  answer,  Is  entitled  to  vacation  of  the  final 
Jodsment  based  on  the  interlocatory  Judgment,  without  appealing  from 
the  flnal  Judgment 

IL  UORTaAOK  FOBKCLOBDRB— VACATIOH  OT  JUDOUENT— BeSTITOTIOH  OT  PrOP- 
ERTT, 

^ougb  defendant  Is  entitled  to  vacation  of  finnl  Judgment  for  plaintiff 
In  an  action  to  foreclose  a  mortgage  on  reversal  of  the  Interlocutory 
Judgment  sustaining  a  demurrer  to  a  defense  In  the  answer,  be  la  en- 
titled to  an  order  of  restitntlon  of  the  pn^erty  sold.  If  at  all,  only  In  a 
proceeding  to  which  tbe  purchaser  Is  a  party;  and  that  after  trial  of  tbe 
Issae  raised  by  tbe  answer,  plaintiff  alleglntc,  and  It  not  being  denied, 
that  he  Is  able  to  nBQCoA  for  any  Injury  sustained  by  defendant  because 
of  tbe  sale- 
Appeal  from  Special  Term,  New  York  county. 
Action  by  August  Schieck  against  Annie  Donohue  and  others. 
From  an  order  denying  motion  to  vacate  judgment,  and  for  restitu- 
tion of  property,  defendant  Annie  Donohue  appeals.  Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGH- 
UN,  INGRAHAM,  and  LAUGHUN,  JJ. 

T.  Wilson  Bryant,  for  appellant. 

John  E.  Brodsky,  for  respondent  Toensing. 

Peter  Cook,  for  respondent  Schieck. 

INGRAHAM,  J.  The  action  was  brought  to  foreclose  a  mort- 

fage  made  by  the  appellant  to  secure  the  sum  of  $2,000,  with  interest, 
"he  mortgage  was  due  on  the  6th  day  of  April,  1905,  and  it  contained 
a  clause  that  if  there  was  defauh  in  the  payment  of  the  interest  for 
30  days  the  principal  sum  should  at  once  become  due  at  the  option  of 
the  mor^agee.  The  complaint  alleged  that  the  interest  upon  said 
bond  and  mortgage  which  became  due  and  payable  on  the  6th  days 
of  April  and  October,  1901,  had  never  been  paid,  and  that  more  than 
30  days  had  elapsed  since  the  same  became  due  and  payable,  and 
that  uie  ixlaintilz  had  elected  that  the  whole  principal  sum  should 
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be  immedlatdy  due.  The  defendant  Donohue  answered,  denying  the 
fifth  and  sixth  ixiragraphs  of  the  complaint,  and  as  a  separate  de- 
.  fense  alleged  a  tender  of  the  full  amount  of  interest  due  in  cash,  and 
that  the  said  plaintiff  deliberately  and  willfully  refused  to  accept  the 
same.  This  defense  was  demurred  to,  which  demurrer  was  sustained 
by  the  Special  Term,  whereupon  the  plaintiff  made  a  motion  for  judg- 
ment of  foreclosure  and  sale,  and  final  judgment  was  entered  on  April 
7,  1902.  The  defendants  appealed  to  this  court  from  the  interlocu- 
tory judgment  sustaining  thfe  demurrer,  and  that  appeal  resulted  in 
a  reversal  of  the  interlocutory  judgment,  and  the  demurrer  was  over- 
ruled. Schieck  v.  Donohue,  77  App.  Div.  321,  79  N.  Y.  Supp.  233. 
The  order  of  the  Appellate  Division  reversing  the  interlocutory  judg- 
ment allowed  the  defendants  to  serve  an  amended  answer  upon  pay- 
ment of  costs,  and  the  defendants,  acting  under  this  leave,  served 
an  amended  answer  and  tendered  the  costs.  The  defendant  Donohue 
thereupon  moved  to  vacate  the  final  judgment,  which  motion  was 
denied,  and  from  the  order  entered  thereon  the  defendants  appeal. 

We  think  this  motion  should  have  been  granted.  Upon  the  re- 
versal of  the  interlocutory  judgment  sustaining  the  demurrer,  there 
was  an  issue  upon  the  pleading  to  be  tried  before  the  plaintiff  was 
entitled  to  final  judgment,  and  the  judgment  that  has  been  entered 
based  upon  this  intenocutory  judgment,  subsequently  reversed,  neces- 
sarily fell  with  the  reversal  of  the  interlocutory  judgment.  The  final 
judgment  entered  was  without  authority  to  support  it,  and  the  de- 
fendant, who  had  interposed  an  answer  which  set  up  a  defense  to  the 
action,  is  entitled  to  have  the  validity  of  that  defense  disposed  of  upon 
a  trial.  If  the  plaintiff  proceeded  upon  an  interlocutory  judgment 
and  obtained  a  tinal  judgment  based  upon  it,  where  the  interlocutory 
judgment  was  subject  to  review  by  the  appellate  court,  that  final  ju(^- 
ment  is  subject  to  be  set  aside  upon  a  reversal  of  the  interlocutory 
judgment  upon  which  it  was  based.  The  final  ju<^ment  does  not 
recite  that  it  was  entered  on  notice  to  the  attorney  for  the  defend- 
ants. There  is  a  statement  in  the  affidavit  of  the  plaintiffs  attor- 
ney in  opposition  to  this  motion,  that  after  the  time  allowed  by  the 
interlocutory  judgment  for  the  defendant  to  amend  had  expired,  there 
being  no  stay,  the  plaintiff,  "upon  due  notice,  applied  for  final  judg- 
ment/' and  that  upon  this  application  for  final  judgment  the  defend- 
ant's attorney  raised  the  objection^  to  the  regularity  of  the  plain- 
tiff's proceedings  relied  upon  on  this  motion,  and  that  these  objec- 
tions were  overruled  and  the  application  granted,  and  a  referee  was 
appointed  to  compute  the  amount  due.  It  was  upon  the  referee's 
report  that  final  judgment  was  entered.  The  defendant  was  not 
bound  to  appeal  from  the  final  judgment  to  raise  the  question  pre- 
sented by  the  determination  of  the  demurrer  to  her  answer,  but  was 
entitled  upon  the  reversal  of  that  interlocutory  judgment  to  have  the 
final  judgment  entered  thereon  vacated. 

The  defendant  also  asks  to  be  awarded  restitution  of  the  prop- 
erty sold  under  the  final  judgment  that  was  entered,  and  that  the 
purchaser  account  for  the  rents  and  profits  collected  by  him  from 
the  time  he  took  possession  of  the  premises.  Although  the  pur- 
chaser was  required  by  the  order  to  snow  cause  why  the  application 
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should  not  be  granted,  this  order  and  the  motion  papers  were  not 
served  upon  him.  He  was  not,  therefore,  a  party  to  the  proceeding. 
It  appeared  that  upon  the  sale  of  the  premises  in  August,  1902, 
under  the  final  judgment,  the  property  was  bid  in  by  the  plaintiff, 
who  immediately  assigned  the  bid  to  one  Toensing,  who  subsequent- 
ly complied  with  the  terms  of  the  sale  and  paid,  as  the  consideration 
of  the  deed  of  the  premises,  the  sum  of  $3,100,  and  subsequently  paid 
the  taxes  and  other  sums  for  repairs  to  the  property,  and  interest  on 
the  first  mortgage,  which  was  superior  to  the  mortgage  foreclosed 
by  the  plaintiff.  It  is  quite  apparent  that  the  court  below  was  cor- 
rect in  refusing  to  award  restitution  of  the  premises  upon  this  ap- 
plication. It  is  not  necessary  to  determine  whether  the  title  to  this 
purchaser  is  protected  by  sections  1291  and  1323  of  the  Code  of  Civil 
Procedure.  That  question  can  only  be  settled  in  a  proceeding  to 
which  the  purchaser  is  a  party;  and  such  restitution  should  not  be 
awarded  until  after  the  issues  raised  by  the  answer  have  been  tried 
and  it  is  finally  determined  that  the  plaintiff  is  not  entitled  to  a  judg- 
ment directing  a  sale  of  the  property.  It  is  alleged  by  the  plaintiff, 
and  not  denied,  that  he  is  amply  responsible  and  able  to  respond  to 
the  defendant  for  any  injury  that  she  has  sustained  in  consequence 
of  the  sale  of  the  property ;  and  we  think  the  final  disposititm  of  the 
question  as  to  whether  or  not  this  defendant  is  entitled  to  a  restitu- 
tion of  the  property  should  await  the  final  determination  of  the  action. 

It  follows  that  the  order  appealed  frcwn  must  be  reversed  so  far 
as  it  denies  the  motion  to  vacate  the  final  judgment,  and  to  that  ex- 
tent the  motion  should  be  granted,  with  $10  costs  and  disbursements 
oi  appeal  and  $10  costs  of  motion,  and  that  in  other  respects  the  order 
appealed  from  should  be  affirmed.   AU  concur. 


O'CONNOR  T.  Mclaughlin. 
(Snpreme  Court,  Appellate  DiTlsion,  Second  Department  Marcb  6,  lOOS.) 

1.  Appbal — Obdkiu — F1X.1N0  nr  Clvrx'b  Offiob. 

Where  an  order  appealed  from  was  marked  and  iDdorsed  "Filed"  as 
of  Jul7  17th,  such  Indorsement  was  equivalent  to  an  entry  of  the  order 
fak  the  clerk's  office^  sufficient  to  rapport  an  appeal  therefrom. 

SL  Depositions— Motion  fob  Nkw  Triai» 

Code  Olv.  Proc.  S  885,  providing  that  where  a  party  Intends  to  more 
In  a  court  of  record,  and  It  Is  necessary  to  have  the  affidavit  or  d^^osi- 
tlon  of  a  person  not  a  party,  the  court  may  appoint  a  referee  to  take 
sncb  deposition,  authorises  the  taking  of  tiie  depmrftlon  of  a  witness 
to  be  used  on  a  motion  for  a  new  triaL 

%.  Bahb— Contradiction  op  Witnsss. 

Where,  In  a  suit  to  enfmee  a  trust  In  favor  of  an  Incompeteiit  against 
a  decedents  estate,  a  witness  testified  tiiat  she  was  not  Interested  there- 
in, and  an  application  for  a  new  trial  for  newly  discovered  evidence 
alleged  that  such  witness  had  sabseqnently  stated  that  plaintiff  had 
made  a  collusive  agreement  with  her  that,  In  the  event  of  a  recovery, 
all  of  the  hehv  of  Incompetent's  deceased  father,  inclnding  the  witness. 
Bbonld  share  therein,  the  fact  that  such  witness  had  previously  testified 
on  the  trial  was  no  valid  objection  to  an  application  for  an  order  to 
take  her  depositioiis  In  support  of  the  motion. 
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Appeal  from  Special  Term,  Kings  county. 

Suit  by  Ann  O'Connor,  as  committee  oC  the  person  and  estate  of 
Grace  McLaughlin,  an  incompetent,  against  Pauline  McLaughlin, 
individually  and  as  executrix  of  Hugh  McLaughlin,  deceased.  From 
an  (»-der  appointing  a  referee  to  take  the  deposition  of  a  witness,  to  be 
used  on  a  motion  for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  T..  and  BARTLETT,  HIRSCH- 
BERG,  JENKS,  and  HOOKER,  JJ. 

Henry  F.  Cochrane,  for  appellant. 

Herbert  T.  Ketcham  (Joseph  E.  Owens,  on  the  brief),  lor  re- 
spondent. 

GOODRICH,  P.  J.  The  appeal  is  from  an  order,  made  under  see- 
ded 885  of  the  Code  of  Civil  Procedure,  granting  leave  to  the  defend- 
ant, after  trial  of  the  action,  to  take  the  deposition  of  Mary  Law,  who 
was  a  witness  on  the  trial,  which  deposition  the  defendant  desired  to 
use  on  a  motion  which  she  intended  to  make  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The  action  was  brought  by 
the  plaintiff,  in  favor  of  her  incompetent  sister,  to  establish  a  trust  in 
f&vor  of  such  incompetent  in  the  proceeds  arising  from  the  sale  of 
No.  51  Jay  street,  Brooklyn,  and  for  an  accounting  of  the  rents  and 
profits  hereof. 

John  McLaughlin,  deceased,  was  the  father  of  four  children,  the 

plaintiff,  Ann  O'Cainor,  the  incompetent,  Grace  McLaughlin,  Mary 
Law,  and  Mary  L-  Clabby.  In  1858  Hugh  McLaughlin,  now  de- 
ceased, bought  the  house  in  question  at  a  foreclosure  sale  with  money 
advanced  by  John  McLaughlin,  deceased,  under  an  agreement  that  he 
(Hugh)  would  hold  the  same  for  the  benefit  of  Grace,  who  had  been 
an  incompetent  from  her  birth.  Grace  lived  in  the  family  of  Lorenzo 
O'Connor,  the  husband  of  the  plaintiff,  Ann.  The  plaintiff  produced 
two  witnesses  on  the  trial — Lorenzo  O'Connor  and  Law — ^who 
testified  to  numerous  declarations  of  Hugh  that  he  held  the  house  in 
trust  for  Grace.  These  two' were  the  only  witnesses  to  such  declara- 
tions. Lorenzo  also  testified  that,  a  week  before  the  foreclosure  sale, 
Hugh  McLaughlin  told  him  that  he  was  going  to  buy  the  house  in 
trust  for  Grace  with  money  furnished  by  John,  her  father. 

The  court  rendered  a  decision  in  favor  of  the  plaintiff,  and  an  inter- 
locutory judgment  was  entered  in  May,  1902,  directing  an  accounting 
of  the  rents  and  profits.   The  present  motion  was  made  in  July. 

The  respondent  argues  that  the  appeal  should  be  dismissed  on  the 
ground  that  the  notice  of  appeal  is  "from  an  order  of  the  Special  Term, 
granted  on  the  i6th  day  of  July,  Z902,  and  entered  in  the  office  of  the 
derk  of  the  county  of  Kings  on  the  i6th  day  of  July,  1902."  Possibly 
this  is  technically  correct.  The  order  is  not  an  order  of  the  Special 
Term,  but  is  the  order  of  a  judge.  Section  1304  provides  that  an  ap- 
peal cannot  be  taken  from  an  order  made  by  a  judge  out  of  court  until 
it  is  entered  in  the  office  of  the  proper  clerk.  The  only  language  in 
the  record  on  appeal  showing  that  the  order  was  entered  is  the  words: 
"Granted  July  i6th,  1902.   Charles  T.  Hartzheim,  Clerk."   But  an 
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examination  of  the  order  in  the  county  clerk's  office  shows  that  it  is 
marked  and  indorsed  "Filed"  as  of  July  17th.  This  is  equivalent  to 
an  entry  of  the  order  in  the  clerk's  office. 

The  appellant  contends  that  section  885  does  not  authorize  the  order, 
because  it  relates  only  to  the  examination  of  witnesses  before  trial. 
But  there  is  no  such  limitation  in  the  section.  In  terms,  it  covers  all 
cases  where  a  party  wishes  to  use  the  deposition  on  a  motion — whether 
before  or  after  judgment.  Neither  is  it  an  answer  to  the  application 
that  the  person  to  be  examined  was  a  witness  at  the  trial,  and  was 
examined  as  to  the  proposed  subject  of  investigation,  especially  where, 
as  here,  the  claim  is  that  the  witness  has,  since  the  trial,  substantially 
admitted  that  there  was  a  concealment,  either  intentional  or  uninten- 
tional, of  facts  which  might  have  a  very  large  influence  upon  the  de- 
termination of  the  court  whether  or  not  a  new  trial  should  be  granted 
for  newly  discovered  evidence.  That  evidence  is  to  the  effect  that 
while  the  action  is  in  the  name  of,  and  apparently  for  the  sole  benefit 
of,  Grace,  it  is  really  brought  for  the  benefit  of  all  four  diildren  of 
John,  and  that  the  plaintiff,  oac  of  said  children,  had  made  an  agree- 
ment with  one  or  more  of  the  others  that  in  the  event  of  recovery  they 
should  all  share  therein,  and  that  the  acticm  was  brought  in  the  name 
of  the  incompetent  because  it  was  supposed  that  there  was  a  better 
chance  of  recovery  by  an  action  in  her  behalf  than  if  all  had  joined 
therein. 

It  is  to  be  noted  that  if  the  action  had  been  brought  by  and  in 
the  name  of  all  the  four  children,  and  to  establish  a  trust  in  their 
favor,  including  Mrs.  Law,  as  plaintiff,  she  could  not  have  been  ex- 
amined as  a  witness  in  her  own  behalf,  and,  so  far  as  her  own  interest 
was  concerned,  as  to  any  conversation  between  her  and  the  deceased, 
Hugh  McLaughlin. 

Mary  Law,  on  cross-examination,  was  asked  whether  she  did  not 
consider  the  property  as  belonging  to  other  children  than  Grace,  and 
she  disclaimed  any  interest  therein ;  but  that  does  not  meet  the  ques- 
tion, because  she  might  have  been  relying  upon  the  promise  of  Mrs. 
O'Connor  to  pay  her  a  share  out  of  the  proceeds  of  this  litigation. 
If  it  be  a  fact  that  she  luis  admitted,  as  the  moving  papers  allege,  that 
she  had  entered  into  a  compact  with  the  plaintiff  upon  a  corrupt  agree- 
ment to  conceal  important  evidence,  which  might  have  a  very  decided 
influence  in  the  determination  of  the  issues,  we  ought  not  to  be  swift 
to  discover  reasons  for  refusing  the  defeated  party  an  opportunity  of 
securing  evidence  upon  which  to  make  her  motion. 

It  is  true,  as  was  held  in  Fleming  v.  Hollenback,  7  Barb.  271,  and 
the  cases  there  cited,  that  a  new  trial  will  not  be  granted  on  account  of 
newly  discovered  evidence  if  the  evidence  is.  only  material  to  impeach" 
or  contradict  witnesses  sworn  on  the  former  trial ;  but  the  attempt  to 
secure  a  new  trial  has  a  deeper  foundation.  The  defendant's  attack 
is  not  confined  to  the  ground  stated  in  the  Fleming  case,  but  discloses 
the  purpose  of  showing  a  completed  plan  of  ccnispiracy  and  suborna- 
tion of  perjury,  by  which,  if  the  defendant's  contentions  are  true,  the 
court  has  been  misled  and  deceived,  and  the  defendant  defrauded.  We 
are  not  called  upon  to  lay  down,  and  are  not  laying  down,  any  rule 
as  to  the  rules  upon  which  the  motion  for  a  new  trial  hereafter  to  be 
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made  is  to  be  decided,  but  simply  to  enable  the  defendant  to  present 
his  claim  for  adjudication.  The  order  should  be  affirmed. 

Order  sfflrmed,  with  flO  costs  and  dlBbursements.  AU  concnr. 


(Supreme  Court,  Appellate  Dlrision,  First  Department  March  6,  1908.) 
1.  Bhkkifpb  —  ExECDTioKB  —  Ikdbhnitt  Bondb — Lfabilitt  or  SmucTT— Ao- 

CRUAI. 

Where  defendant  executed  an  Indemnifying  Imnd  to  a  sberlff,  defend- 
ant's liability  on  the  bond  attached  immediately  on  recovery  of  a  Judg- 
ment against  the  sherlfT,  unless  the  judgment  was  not  within  the  terms 
of  the  bond  or  was  fraudulently  or  coUualvely  recovered. 

IL  8aHR — CONBTRDCTION  OF  BOKD— ADMISSIONS  IN  PHIOR  ACTION. 

Where  a  surety  on  a  sheriffs  Indemnifying  bond  contracted  to  In- 
demnify the  sheriff  from  all  barm,  liability,  costs,  expenses,  judgment, 
etc.,  the  fact  that  the  sheriff  admitted  in  an  action  tor  the  wrongful 
levy,  that  the  goods  seized  were  of  the  value  of  915,000,  and  that  he  had 
no  evidence  to  contradict  tbe  claimant's  testimony  as  to  ownership, 
constituted  no  defense  to  an  action  on  tbe  bond  to  recovor  Indemnity 
for  the  judgment  rendered  in  sndi  action. 
&  Samf.— Question  fob  Jdrt. 

Where  a  sheriff  seized  property  on  execution,  and,  on  a  claimant's  ac- 
tion being  brought,  notified  the  surety  on  an  indemnifying  bond  to  de- 
fend the  same,  and  unsuccessfully  attempted  to  compel  such  defense  by 
a  proceeding  which  he  carried  to  tlie  Court  of  Appeals,  and  thereafter, 
on  tbe  trial  of  sucb  claimant's  action,  the  claimant,  under  an  arrange- 
ment with  the  sberlff,  withdrew  a  part  of  his  claim,  whereupon  tbe 
sheriff  admitted  that  the  goods  seized  were  of  tbe  value  of  $16,000,  and 
that  he  had  no  evidence  to  rebut  tbe  claim  of  ownership,  and  jn^^ment 
was  rendered  against  him,  whether  inch  Judgment  was  fraudulent  and 
collusive  was  for  the  Jury. 

4  BAHB— COHFROHIBB. 

Where  a  sheriff  bad  unsuccessfully  endeavored  to  compel  a  surety  on 
an  Indemnifying  bond  to  defend  a  claimant's  action  wherein  damages 
were  claimed  for  loss  of  business  and  for  tbe  value  of  goods  seized  in 
excess  of  the  penalty  of  tbe  bond,  the  sheriff  was  entitled  to  compromise 
the  claim,  as  against  tbe  snrety,  provided  that  In  m  doing  he  acted  hon- 
estly and  In  good  faltb. 

Appeal  from  Trial  Term,  New  York  county. 

Action  by  Thomas  J.  Dunn  against  the  National  Surety  Company 
on  a  sheriffs  indemnity  bond.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  LAUGHLIN.  JJ. 

Charles  £.  Hughes,  for  appellant. 
Philip  J.  Britt,  lor  respondent. 

McLaughlin,  J.  On  or  prior  to  December,  1898,  judgments 
had  been  recovered  in  the  county  of  New  York  against  Moses  Levy 
and  Jennie  Levy,  and  executions  had  been  issued  thereon.  To  in- 
demnify the  sheriff,  to  whom  the  executions  had  been  delivered, 
against  any  damage  or  loss  which  he  might  sustain  by  reason  of 
levies  made  or  sales  had  under  the  executions,  two  bonds  were  given 
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by  the  judgment  creditors,  with  the  defendant  in  this  action  as  surety. 
In  pursuance  of  the  executions,  the  sheriff,  through  one  of  his  depu- 
ties, levied  upon,  took  into  his  possession,  and  thereafter  sold  a  quan- 
tity of  ready-made  clothing  found  in  the  possession  of  one  Lazarus 
I*evy,  a  relative  of  the  judgment  debtors.  Following  the  seizure  and 
sale,  Lazarus  Levy  brought  an  action  against  the  sheriff  to  recover, 
among  other  things,  the  value  of  the  goods  taken,  upon  the  ground 
that  the  same  belonged  to  him.  The  sheriff,  before  interposing  an 
answer  in  that  action,  asked  the  court  by  its  order  to  compel  the 
surety  to  take  his  place  as  defendant  therein.  The  application  was 
opposed  by  the  surety,  but  was  granted  nevertheless,  and  on  appeal 
the  order  was  reversed  by  this  court  (Levy  v.  Dunn,  39  App.  Div. 
605,  57  N.  Y.  Supp.  972),  which  decision  was  subsequently  affirmed 
by  the  Court  of  Appeals  (160. N.  Y.  504,  55  N.  E.  288,  73  Am.  St. 
Rep.  699).  Thereafter  the  sheriff  interposed  an  answer,  and,  the  is- 
sues raised  coming  on  for  trial,  the  plaintiff  offered  proof  to  the  effect 
that  the  goods  seized  under  the  executions  were  his  property;  that 
neither  Moses  nor  Jennie  Levy  had  any  interest  in  them;  that  the 
value  of  the  same  exceeded  by  several  thousand  dollars  the  amount 
called  for  by  the  executions  or  realized  on  the  sale ;  and  that  all 
of  the  goods  seized  were  not  sold  by  the  sheriff,  but  some  of  them, 
at  the  time  of  the  sale,  were  in  a  store  in  Pittsburg,  Pa.  After  this 
proof  had  been  given,  and  before  the  termination  of  the  trial,  the 
plaintiff — evidently  by  an  arrangement  with  the  defendant — withdrew 
from  the  complaint  his  claim  for  damages  for  certain  goods  alleged 
not  to  have  been  sold,  and  particularly  those  claimed  to  have  been 
discovered  in  the  store  referred  to.  Thereupon  the  defendant,  through 
his  counsel,  admitted  that  the  value  of  the  property  taken  under  the 
executions  was  at  least  $15,000,  and  that  he  had  no  evidence  tending 
to  contradict  the  plaintiflF's  testimony  that  the  same  belonged  to  him, 
whereupon  the  court  directed  a  verdict  in  favor  of  the  plaintiff  for 
$15,000,  upon  which  judgment  was  entered.  Subsequently  this  ac- 
tion was  brought  to  recover  from  the  defendant  the  amount  of  the 
judgment,  including  the  expenses,  attorney's  fees,  etc.,  incurred  in 
defending  that  action.  The  defendant  interposed  ,an  answer,  and 
soug^  to  escape  liability,  principally  upon  the  ground  that  the  levy 
was  not  made  in  good  faith ;  that  the  value  of  the  goods  seized  was 
largely  in  excess  of  the  amount  called  for  by  the  executions ;  and ' 
that  the  judgment  which  Levy  had  obtained  against  the  sheriff  was 
not  binding  upon  the  defendant,  inasmuch  as  it  was  obtained  by  the 
fraudulent  and  collusive  acts  of  the  sheriff  and  Levy.  Upon  the 
trial  much  testimony  was  given  bearing  upon  this  issue — that  on  the* 
part  of  the  plaintiff  tending  to  show  that  the  value  of  the  goods 
seized  was  several  times  what  the  proper^  sold  brought  at  the  sale, 
and  that  all  of  the  goods  were  not  sold,  upon  the  other  hand,  how- 
ever, the  defendant  produced  the  deputy  who  made  the  levy,  who 
testified  that  be  made  a  list  of  the  prc^erty  taken,  all  of  which  was 
subsequently  sold,  and  he  was  corroborated  by  several  witnesses — ■ 
the  persons  who  took  the  property  to  the  storehouses,  there  guarded 
it,  or  thereafter  took  it  to  the  place  of  sale.  The  trial  court  submitted 
*he  questions  presented  to  the  jury,  with  tnstractions  that  "if  the 
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levy  was  properly  made,  and  all  the  goods  seized  were  sold  at  the 

sale,  then  the  judgment  is  binding,  unless  impeached  by  evidence  of 
fraud.  If  the  goods  seized  were  not  sold — were  collusively  and  fraud- 
ulently included  in  the  judgment  for  the  purpose  of  imposing  a  lia- 
bility upon  the  defendant,  and  to  relieve  the  sheriff  from  the  conse- 
quences of  his  wrongful  act,  whether  connected  with  the  levy  or  the 
subsequent  proceedings — ^plaintiff  cannot  recover.'"  The  jury  found 
a  verdict  in  favor  of  the  plaintiff  for  the  amount  claimed,  and  from 
the  judgment  thereafter  entered  this  appeal  is  taken. 

After  a  careful  consideration  of  the  record  and  the  briefs  submitted 
by  th^  respective  counsel,  we  have  reached  the  conclusion  that  the 
judgment  is  right  and  should  be  affirmed.  The  defendant,  by  virtue 
of  the  bonds  given,  became  liable  to  the  sheriff  immediately  upon 
recovery  of  the  judgment  against  him  (Conner  v.  Reeves,  103  N.  Y. 
527,  9  N.  E.  439;  Foo  Long  v.  A.  S.  Co.,  146  N.  Y.  251,  40  N.  E. 
730),  unless  it  could  show  that  the  judgment  did  not  come  within  the 
terms  of  the  bonds,  or  that  it  was  fraudulently  or  collusively  recov- 
ered. The  language  used  is  certainly  comprehensive  enough  to  in- 
clude the  judgment.  It  is  to  the  effect  that  the  surety  company  will 
"save,  keep,  and  bear  harmless  and  indemnify  the   *    *   *  sheriff 


counsel  fees,  expenses,  suks,  actions,  judgments,"  etc.  Nor  is  the 
force  of  this  language  destroyed  by  the  admission  which  the  sheriff 
made  in  the  Lazarus  Levy  action  as  to  the  value  of  the  goods  seized, 
and  that  he  had  no  evidence  to  contradict  that  offered  by  the  plain- 
tiff that  the  goods  taken  belonged  to  him.  A  judgment  by  default 
has  been  held  to  be  covered  by  an  indemnity  against  judgments 
(Lee  V.  Clark,  i  Hill,  56;  Aberdeen  v.  Blackmar,  6  Hill,  324),  and 
in -Conner  v.  Reeves,*  supra,  which  was  an  action  on  an  indemnity 
bond  given  to  a  sheriff  on  the  seizure  of  property,  indemnifying  him 
against  all  suits,  actions,  or  judgments,  it  was  held  that  a  judgment 
rendered  against  him  by  consent,  in  good  faith,  was  prima  facie  evi- 
dence against  the  surety  in  an  action  upon  the  bond. 

And  as  to  whether  the  judgment  was  fraudulently  or  collusively 
recovered  was  £t  question  for  the  jury  to  determine  upon  all  of  the 
evidence  presented.  The  question  was  fairly  submitted  to  them,  with 
appropriate  instructions  as  to  the  law,  and,  they  having  found  in 
favor  of  the  plaintiff,  we  see  no  reason  to  interfere  with  their  ver- 
dict. Whether  all  of  the  goods  which  were  seized  were  sold  at  the 
sheriff's  sale  was  clearly  a  question  of  fact,  as  was  also  the  ques- 
^  tion  of  whether  the  sheriff  acted  in  good  faith  in  making  the  admis- 
sion which  he  did.  In  this  connection  it  must  be  borne  in  mind  that 
in  the  action  against  the  sheriff  the  plaintiff  claimed  that  he  had 
been  damaged,  by  the  seizure,  in  the  value  of  the  goods  taken,  and 
injury  to  his  business,  upwards  of  $100,000,  and  proof  had  been 
produced  tending  to  establish  that  claim  in  some  respects.  The  bonds 
indemnified  the  sheriff  in  something  less  than  $20,000.  This  being 
the  situation,  he  bad  a  right  to  compromise,  and,  so  lon^  as  he  acted 
honestly  and  in  good  faith,  his  act  could  not  be  questioned,  inasmuch 
as  he  had  done  all  he  could  do  to  compel  the  defendant  in  this  action 
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to  take  his  place  as  defendant  in  that  action.  The  jury  by  their  ver- 
dict found,  and  there  is  evidence  to  sustain  the  finding,  that  all  of 
the  goods  seized  were  sold,  and  that  the  sheriff,  in  making  the 
settlement,  did  in  fact  act  in  good  faith,  and  that  the  recovery  against 
him  was  not  fraudulenUy  or  collusively  obtained.  This  being  so, 
the  amount  of  that  recovery,  together  with  the  esqicnses,  including 
counsel  fees,  et&,  measured  the  defendant's  liability,  and  we  are  un- 
able to  discover  that  anjrthing  beyond  this  was  included  in  the  verdict. 

Other  grounds  are  urged  Tor  a  reversal  of  the  judgment,  but  after 
an  examinaticHi  of  them  we  do  not  deem  thiem  of  sufficient  importance 
to  be  here  considered. 

The  judgment  and  order  appealed  from,  therefore,  must  be  af- 
firmed, with  costs.   All  concur. 


CRANE  v.  EDWARDS. 
OSnmreme  Court,  Appellate  DlTtolon,  Beoond  Department  March  0,  1908.) 
L  Landlord  axd  Tbhaxt— Tbrkihatioh  qw  TmnAisaj — Surbbitdbr— Acxotpr- 

AHOB. 

Defendant  esecntea  a  lease  for  a  year  from  September  1,  1901,  and 
on  April  6,  1902,  after  a  Heated  converBatlon  between  plalntlfTs  agent 
and  defendanfi  wife,  the  agent  said  to  defendant:  "Well,  move.  I 
am  glad  of  It."  Some  days  thereafter,  while  defendant  was  atUl  In 
posseaslon,  plalntlfC'e  agent  posted  a  "To  Let'  slgu  on  the  premises 
without  defendant's  consent;  and  thereafter  defendant  moved  out,  send- 
ing the  key  to  tbe  office  of  plalutlfCs  agent.  The  lease  authorized  the 
lessor  to  post  a  "To  Let"  sign  on  any  day  -vrlthln  90  days  preceding 
the  expiration  of  the  term.  Held,  that  such  facts  constituted  an  accept- 
ance of  the  lessees  nurender,  and  precluded  the  plaintiff  from  recover- 
ing rent  for  the  ranalnder  of  the  term. 

Hlzscbberg,  J.,  dissenting. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  Third  District. 

Action  by  Jeannie  F.  Crane  against  John  F.  Edwards.  From  a 
judgment  of  the  municipal  court  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HIRSCHBERG,  JJ. 

M.  Warner,  for  appellant. 

George  W.  Davison,  for  respondent 

WOODWARD,  J.  The  facts  of  this  case,  which  are  undisputed 
or  which  appear  to  be  established  by  a  preponderance  of  evidence,  are 
as  follows :  The  plaintiff  sues  upon  a  written  lease  executed  by  the  de- 
fendant, under  which  the  latter  entered  into  possession  of  certain 
premises  for  a  term  of  one  year  from  September  I,  1901.  The  facts 
alleged  in  the  complaint  are  admitted,  and  the  defendant  has  estab- 
lished that  on  or  about  the  5th  day  of  April,  1902,  on  the  occasion  of  a 
visit  of  the  plaintiff's  agent  for  the  purpose  of  collecting  the  rent  due 
for  that  month  under  the  terms  of  the  lease,  the  defendant's  wife  in- 
formed the  agent  that  they  were  going  to  move  out,  whereupon  the 
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agent  went  to  the  defendant  and  entered  into  a  heated  conversation, 
which  terminated  in  the  agent  telling  the  defendant:  "Well,  move. 
I  am  glad  of  it."  Some  days  subsequent  to  this  conversation  a  real 
estate  agent,  acting  as  the  agent  of  the  plaintiff's  agent,  and  by  the 
latter's  direction,  posted  a  sign  upon  the  premises,  stating  that  the 
same  were  to  let.  The  defendant  did  not  consent  to  the  placing  of 
this  sign  upon  the  premises,  and  did  not  know  of  its  being  placed  there 
until  after  it  was  posted ;  and  he  then  found  a  place,  and  moved  into  it, 
sending  the  key,  by  the  direction  of  the  real  estate  agent,  to  the  ofHce 
of  the  latter.  There  is  a  clause  in  the  lease,  which  is  in  evidence,  which 
provides  that,  if  the  premises  become  vacant  during  the  term,  the  land- 
lord may  rent  the  same  as  the  agent  of  the  tenant,  and  the  agent  of 
the  plaintiff  claims  that  he  called  the  defendant's  attention  to  this  lease 
at  the  time  of  the  conversation,  and  told  the  defendant  that  he  would 
be  held  to  the  terms  of  the  lease,  but  this  is  denied  bv  the  defendant, 
who  is  c(»Toborated  by  a  disinterested  witness ;  and  there  is  no  room 
to  doubt  that  the  defendant  was  told  to  move,  and  that  plaintiff's 
agent  expressed  satisfaction  at  the  prospect  of  his  gding,  and  that 
plaintiflE's  agent  subsequently  directed  the  posting  of  the  "To  Let" 
notice. 

A  long  line  of  authorities  supports  the  rule  that  "a  surrender  is  im- 
plied, and  so  effected  by  operation  of  law,  within  the  statute,  when 
another  estate  is  created  by  the  reversioner  or  remainderman  with  the 
assent  of  the  termor,  incompatible  with  the  existing  state  or  term." 
Gray  v.  Kaufman  Dairv  &  Ice  Cream  Co.,  162  N.  Y.  388,  395,  56 
N.  E.  903,  904,  49  L.  k.  A.  580,  76  Am.  St.  Rep.  327,  reversing  9 
App.  Div.  115,  41  N.  Y.  Supp.  73.  And  it  can  hardly  be  questioned 
that  the  posting  of  a  notice,  "To  Let,"  upon  the  premises  in  the  occu- 
pation of  the  defendant,  under  the  circumstances,  would  be  incompat- 
ible with  the  existing  state  or  term. 

The  plaintiff,  knowing  the  intention  of  the  defendant  to  leave,  and 
having  assented  to  his  leaving,  and  while  the  premises  were  still  in  the 
possession  of  the  defendant,  who  had  paid  his  rent  for  the  month 
of  April,  entered  upon  the  property,  and  posted  a  notice  that  the  same 
was  for  rent — ^thus,  by  an  anirmathre  act,  assuming  domim(»i  over 
the  premises — and  must  be  deemed  to  have  accepted  the  surrender. 
The  parties  agreed  in  their  lease,  which  the  plaintiff  put  in  evidence, 
that  "on  any  day  within  ninety  days  preceding  the  expiration  of  the 
term"  the  lessee  "will  permit  the  usual  notice  of  to  let  or  for  sale  to 
be  placed  on  the  premises,  and  remain  thereon  where  placed,  without 
molestation";  and  the  plaintiff  having  elected  to  place  such  a  sign 
upon  the  premises,  and  the  defendant  having  permitted  the  same  to 
remain  there  during  the  time  that  he  occupied  the  premises,  which  was 
within  90  days  of  the  expiration  of  the  term  as  fixed  by  the  conditions 
of  the  surrender,  though  not  within  90  days  of  the  expiration  of  the 
term  fixed  by  the  lease,  she  must  be  deemed  to  have  consented  to  the 
surrender.  Under  no  other  condition  could  she  have  had  the  right 
to  post  the  notice  of  "To  Let." 

Reading  Underbill  v.  Collins,  132  N.  Y.  269,  30  N.  E.  576,  in  the 
light  of  the  subsequent  discussion  in  Gray  v.  Kaufman  Dairy  &  Ice 
(>eam  Co.,  9  App.  Div.  115,  41  N.  Y.  Supp.  73,  and  the  same  case  in 
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162  N.  Y.  388,  56  N.  E.  903,  49  L.  R.  A.  580,  76  Am.  St.  Rep.  327,  we 
are  persuaded  that  the  defendant,  under  these  facts,  is  not  liable  for 
the  rent  after  the  m<mth  for  which  the  rent  was  paid  in  April,  1902, 
because  the  relation  of  landlord  and  tenant  came  to  an  end  at  that 
time.  In  the  Gray  Case,  supra,  it  was  conceded  that  the  defendant's 
offer  of  surrender  was  declined  by  the  plaintiff,  and  that,  after  the  de- 
fendant's abandonment  of  the  premises,  the  plaintiff  relet  the  same  in 
his  own  name  to  one  Mary  Ann  Keogh  for  a  term  of  three  years  and 
five  months ;  and  the  court  say,  "Such  a  situation,  unqualified  by  other 
conditions,  would  create  a  surrender  by  operation  of  law."  In  the 
case  at  l»r  the  plaintiff  accepted  the  offer  of  surrender,  and  made  use 
of  the  reserved  power  to  post  a  notice  of  "To  Let"  during  the  last 
90  days  of  the  term;  and  she  cannot,  because  she  has  failed  to  find  a 
tenant,  collect  the  rent  from  this  defendant  during  the  remainder  ol 
the  term  for  which  the  lease  was  made.  The  judgment  should  be  re- 
versed. 

Jndgmont  of  municipal  court  reversed,  snd  new  trial  ordered;  costs  to 
abide  the  event.  All  concur,  except  HIBSCHBERQ,  J.,  dissenting. 

HIRSCHBERG,  J.  I  cannot  concur  in  the  decision  which  the 
court  is  about  to  make  in  this  case.  When  an  action  is  tried  upon  con- 
flicting evidence,  which  would  fairly  support  a  decision  either  way,  I 
am  averse  to  a  reversal  by  an  appellate  court  merely  because  that  court 
believes  from  an  inspection  of  the  return  that  it  would  or  might  have 
decided  the  case  otherwise.  Here,  it  must  be  borne  in  mind,  the 
btu-den  of  proof  was  on  the  defendant.  It  was  incumbent  upon  the 
tenant  to  establish  by  a  fair  preponderance  of  the  evidence  that  the 
landlord  had  voluntarily  accepted  a  surrender  of  the  lease,  and  had 
relinquished  in  April  all  right  to  the  rent  reserved  for  the  balance  of 
the  term,  ending  in  September.  The  proof  offered  to  establish  such 
surrender  and  acceptance  was  the  statement  on  the  tenant's  part  that 
the  landlord's  agent,  a  Mr.  Taylor,  on  being  informed  that  the  tenant 
intended  to  move,  replied,  in  effect:  "Move.  I  am  glad  of  it." 
This,  although  corroborated  by  a  witness,  was  denied  by  the  agent, 
and  would  seem  to  be  further  denied,  or  at  least  contradicted,  by  the 
facts  that  subsequently  due  rent  was  demanded;  an  action  was 
brought  to  recover  it ;  the  tenant  was  shown  to  be  a  prompt  payer ; 
the  landlord  had  frequently  made  repairs  at  the  tenant's  request,  al- 
though not  required  to  do  so  by  the  terms  of  the  lease;  the  usual 
renting  period  had  passed,  and  it  was  impossible,  as  the  event  proved, 
to  rent  the  property  again  during  the  unexpired  term. 

Under  these  circumstances,  the  conclusion  reached  on  appeal  should 
be  glided  by  what  Presiding  Justice  Goodrich  said  in  Richards  v. 
Schiff,  44  App.  Div.  618,  60  N.  Y.  Supp.  193,  viz. : 

"Poesibly  we  might  have  concluded  tbat  the  plaintiff  had  not  the  pre- 
ponderance of  eTldence,  If  we  were  sitting  as  a  court  of  first  Instance,  but 
as  an  appellate  court  we  are  not  controlled  by  ancb  reason.  We  can  only 
examine  the  record  to  ascertain  whether  there  Is  sufficient  evidence  to  sus- 
tain the  flndlDgs,  in  the  hypothesis  that  the  trial  court  gave  greater  cre- 
dence to  the  testimony  of  ttie  witnesses  for  the  prevailing  party  than  it 
gave  to  bis  opponent" 
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Or  as  was  said  by  Chief  Judge  Ruger  in  Baird  v.  Mayor,  etc.,  96 
N.  Y.  567,  576: 


"In  rerlewhig  Uie  determination  s  trial  coort  npon  gineatlODS  of  fact, 
an  appellate  tritnmal  la  not  warranted  In  rererslns  upon  tbe  sole  ground 
ttaat,  In  Ita  opinion,  the  trial  court  should  have  reached  a  different  concln- 
slon  upon  conflicting  erldence.  *  *  *  To  justify  a  reversal.  It  must  ap- 
pear that  such  flndlngs  were  against  the  weight  of  evidence,  or  that  the 
proofs  so  clearly  preponderated  In  favor  of  a  contrary  result  that  It  can  be 
Bald  with  a  reasonable  degree  of  certainty  that  the  trial  court  erred  In  Its 
conclusions.  »  *  •  But  when  there  la  evidence  on  both  sides,  and  the  case 
Is  balanced,  and  the  mind  of  the  court  has  been  called  npon  to  weigh  con- 
flicting statements  and  Inferences,  and  decide  upon  the  eredlbUlty  of  oppos- 
ing witnesses,  much  weight  mnst  be  accorded  to  the  espedal  adaptation  of  the 
trial  court  to  biTestlgate  and  determine  such  questions.  Any  other  rule 
would  nullify  tbe  peculiar  advantages  which  that  tribunal  possesses.  In  ob- 
serving tbe  manner  and  appearance  of  the  witnesses  produced,  and  the 
various  physical  and  mental  peculiarities  by  which  the  mind  of  tbe  profes- 
sional observer  determines  the  degree  of  credit  which  ought  prudently  to  be 
attached  to  oral  testimony.*' 

The  fact  that  a  "To  Let"  notice  was  posted  by  the  landlord  is  of 
no  prejudicial  significance.  This  was  not  only  authorized  by  the  ex- 
press terms  of  the  lease,  but  was  within  the  liandlord's  power,  in  the 
absence  of  such  a  reservation,  upon  the  declaration  of  the  tenant's  pur- 
pose to  vacate  the  premises  and  to  abandon  the  property.  Underbill 
V.  Collins,  132  N.  y.  269,  30  N.  E.  576.  Nor  was  the  landlord  re- 
quired to  return  the  key.   Thomas  v.  Nelson,  69  N.  Y.  xi8. 

The  case  appears  to  have  been  carefully  tried,  without  error,  and 
to  have  been  carefully  considered.  The  magistrate  (Hon.  William 
J.  Lynch)  has  written  an  excellent  opinion,  which  I  adopt,  as  follows: 

"This  is  an  action  to  recover  rent  for  the  month  of  May.  The  defense  is 
based  soldy  on  a  voluntary  surrender  of  the  premises,  and  an  acceptance 
thereof  by  tbe  landlord.    See  answer.    The  late  Justice  McAdam,  In  bis 

treatise  on  Landlord  and  Tenant,  discusses  at  length  as  to  what  constitutes 
a  surrender  and  acceptance,  within  the  meaning  of  the  law.  See  McAdam's 
Landlord  &  Tenant  (3d  Ed.)  pp.  1263-4-6-6.  And  the  defendant  has  not,  in 
my  judgment,  brought  himself  within  its  provisions.  A  plea  of  surrender 
and  acceptance  can  only  be  sustained  on  tbe  voluntary  act  of  the  landlord, 
or  of  some  atBrmatlve  act  on  his  part  tantamount  to  a  waiver  of  the  terms 
of  the  lease — elements  essentially  lacking  in  the  case  at  bar.  So  far  from 
consenting  to  the  attempted  surrender,  tbe  plalntiirs  agent  distinctly  called 
tbe  defendant's  attention  to  tbe  ftict  that  his  lease  would  not  expire  untU 
September  1,  1902,  and  that  If  he  moved  he  would  try  and  rent  tbe  premises 
to  defendant's  account.  He  followed  this  up  by  making  a  demand  on  de- 
fendant for  the  rent  for  the  month  of  May,  and  bringing  this  action  to  en- 
force his  demand.  In  addition  to  this,  there  was  no  good  reason  wby  the 
plaintiff  should  accept  a  surrender,  as  the  defendant  paid  bis  rent  punctually, 
and  the  fact  that  Mr.  Taylor  displayed  anger  when  defendant  said  he  in- 
toided  to  move  tends  to  show  that  he  did  not  acquiesce  In  the  stand  the  de- 
fendant was  taking.  The  reason  assigned  by  defendant  for  tbe  giving  of 
Mr.  ntylor's  consent  to  tbe  8urrend»^ — that  be  bad  been  receiving  complaints 
ever  idnee  defendant  was  In  tbe  bonse — ^wai  not  sustained.  CtatUnailly  the 
obligation  to  make  repairs  is  not  Imposed  upon  the  landlord  unless  there  be 
a  covenant  in  the  lease  providing  for  same,  and  there  Is  no  such  covenant  In 
the  lease  in  question. 

"Where  there  Is  no  agreement  In  tbe  lease  requiring  the  landlord  to  repair, 
necessity  for  repairs  will  not  Justify  the  tenant  In  abandoning  the  premises. 
See  ItlcAdam,  L.  &.  T.  (3d  Ed.)  p.  12S2.  Despite  tbe  fact  that  the  lease  Im- 
posed no  obligation  on  the  plaintiff  to  make  repairs,  tbe  plaintiff  did  make 
repah-s,  but  It  appears  that  the  defendant  was  dlssatisfled  with  tbe  repalrB 
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u  mad^  and  tliat  plaintiff  made  every  reasonable  effort  to  comply  with  de- 
fendants wishes.  On  the  qnestlon  as  to  the  character  of  the  evidence  neces- 
sary to  be  given  to  constitate  an  acceptance  of  a  amrender,  see  the  following 

cases:  Requa  v.  Domestic  Pub.  Oo.,  11  Misc.  Rep.  323,  82  N.  Y.  Supp.  125; 
KeUy  V.  Noxon.  64  Hun.  281,  283,  18  N.  Y.  Bupp.  90G;  "Wallace  v.  Diuniny, 
11  Misc.  Rep.  S17,  819.  82  N.  Y.  Supp.  159.  The  evidence  here  on  the  part  of 
the  defendant  does  not  bring  the  case  within  tne  n^qalrementa  of  those  au- 
thorities. 

"So  it  has  also  been  beld  that,  where  a  tenant  abandons  the  premises  and 
sends  the  keys  to  the  landlord,  the  landlord  is  not  bound  to  tender  a  return 
of  them,  and  a  retention  thereof  does  not  amonnt  to  a  surrender  and  ac- 
ceptance. See  Doollttle  v.  Selkirk,  7  Misc.  Rep.  722,  28  N.  Y.  Snpp.  48; 
Thomas  v.  Kelson,  G9  N.  T.  121.  It  bas  also  been  held  that  where  a  landlord, 
upon  refusing  to  accept  a  surrender,  notified  the  tenant  that  he  wonld  hold 
him  for  the  rent  and  would  rent  the  premises  on  the  account  of  the  tenant 
(as  was  this  case),  he  could  still  hold  him  for  the  rent  stipulated  In  the  leasp, 
less  the  amount  received  from  the  new  tenant.  Bee  Underhil]  v.  Collins,  132 
N.  Y.  269,  80  N.  E.  B78.  In  this  case  It  appears  from  the  evidence  that  there 
has  been  no  subsequent  letting  as  yet,  as  the  premises  are  still  unoccupied. 
Nor  does  the  fact  that  a  To  Lef  sign  may  have  been  placed  on  the  praises 
prejudice  the  plaintiff's  rights  In  any  way.  As  was  aptly  said  Judge 
Halght  In  UnderblU  v.  ColUns,  132  M.  T.  271,  272.  30  N.  E.  57C.  it  rather 
inures  to  the  benefit  of  the  tenant,  as  It  tends  to  reduce  his  liability  for  the 
full  rent,  while  at  the  same  time*  not  avoiding  the  tenant's  liability  under  the 
lease. 

"The  plaintiff  Is  entitled  to  Judgment  for  the  sum  of  thlrty-flve  dollars  tor 
tbe  rent  of  the  mmth  of  May,  with  costs.** 


BEIL  T.  BtTPREMB  LODGB,  KNIGHTS  OF  HONOR. 
(Supreme  Oovrt,  Appellate  Division,  First  Department   March  6,  1908.) 
1.  HuTUAit  BsNxriT  Ikbdranob— Default  in  Asbbsshkhts— Waitbb  of  Fob- 

TBITDRB. 

The  constltntion  of  a  mutual  benefit  insurance  company  provided  that 
before  the  last  day  of  each  month  each  member  should  pay  his  assess- 
ments, failing  which  he  should  stand  suspended,  and  not  be  entitled  to 
his  Insurance  until  reinstatement  In  his  subordinate  lodge.  Five  days 
after  the  last  of  the  month  a  member  paid  his  assessment  for  tliut  month, 
which  was  received  by  the  subordinate  lodge,  and  forwarded  to  the  cen- 
tral association.  The  member  died,  and  the  assessment  for  the  month 
of  his  death  was  also  accepted  and  retained,  and  proofs  of  his  death 
accepted  and  forwarded.  There  was  testimony  that  assessments  were 
paid  to  and  accepted  by  the  subordinate  lodge  after  they  Iwcame  due, 
without  any  suspension  or  reinstatement  of  members  on  that  account 
Held,  that  the  forfeiture  was  waived. 
8.  Witness— Physician— Privileged  Comhunication  prom  Decedent— Waiv- 
BB  OF  Privilege  by  Perbonai.  REPREaENTATivE — Necessity. 

Code  Civ.  Proc.  S  834,  provides  that  a  physician  shall  not  be  allowed 
to  disclose  any  Information  acquired  In  attending  a  patleut  In  his  pro- 
fessional capacity,  which  was  necessary  to  enable  him  to  act  In  that  ca- 
pacity; and  section  836  provides  that  a  physician  may  disclose  the  men- 
tal or  physical  condition  of  a  deceased  patient  when  the  provisions  of  the 
previous  section  have  been  expressly  waived  by  the  personal  representa- 
tive of  the  deceased.  Held,  in  an  action  by  a  widow  against  a  mutual 
benefit  insurance  company,  that  the  testimony  of  her  husband's  physi- 
cian. Introduced  In  her  behalf,  that  the  husband  was  In  a  state  of  de- 
lirium ptlOT  to  his  death  l^^  suicide,  was  Improperly  admitted,  the  widow 


f  1.  See  Insurance,  vol.  28,  Cent  Dig.  1 1900. 
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not  being  tke  flzecntor  or  admlnlBtiator  of  tbe  buband,  and  tbereCoro 
not  competait  to  waive  tbe  provtBlons  ot  section  8M. 
Ingrabam,     diuenting  In  part. 

Apiwal  from  Trial  Term,  New  York  county. 

Action  by  Emma  Hulda  Beil  against  the  Supreme  Lodge,  Knights 
of  Honor.  From  a  judgment  for  plaintiil  entered  on  a  verdict,  and 
from  an  txder  denying  a  motion  for  new  trial,  defendant  appeals. 

Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  INGRAHAM,  and  LAUGHUN,  JJ. 

Henry  A.  Powell,  for  appellant. 
William  Weil,  for  respondent. 

McLaughlin,  J.  in  November,  1882,  the  defendant  issued  to 
one  Carl  Beil  a  certificate  by  which  it  agreed  to  pay  to  his  widow, 
the  plaintiff  in  this  action,  the  sum  of  $2,000  out  0!  a  fund  called  the 

"Widows'  and  Orphans*  Benefit  Fund,"  upon  satisfactory  evidence  of 
his  death,  provided  that  he  at  that  time  had  not  been  suspended  ac- 
cording to  the  laws,  rules,  and  regulations  of  the  defendant,  and  tliat 
he  was  then  in  good  standing.  The  certificate  contained  the  further 
provision  that,  in  case  the  said  Beil  committed  suicide  while  sane 
or  insane,  except  in  delirium  resulting  from  illness,  or  while  he  was 
tmder  treatment  for  insanity,  or  after  he  had  been  judicially  declared 
to  be  insane,  that  the  certificate  should  thereupon  become  nuU  and 
void,  and  the  benefit  payable  thereunder  should  be  forfeited.  On 
the  20th  of  March,  1898,  Beil  committed  suicide  "by  inflicting  upon 
himself  two  pistol  shot  wounds."  After  proof  of  death  had  been 
served  upon  the  defendant,  demand  was  made  by  the  plaintiff  for 
the  payment  of  the  amount  called  for  by  the  certificate,  which  was 
refused,  and  she  thereupon  brought  this  action  to  recover  the  same. 
She  had  a  verdict,  and  from  the  judgment  entered  thereon  the  de- 
fendant has  appealed.  It  attacks  the  judgment  principally  upon  two 
grounds:  First,  that  the  evidence  adduced  at  the  trial  established 
that  Beil,  at  the  time  of  his  death,  was  not  a  member  of  the  defend- 
ant in  good  standing,  but  was  then  suspended  according  to  the  laws, 
rules,  and  regulations  of  the  order,  and  by  reason  thereof  the  plaintiff 
had  no  interest  in  the  fund  mentioned  in  the  certificate,  and  was  not 
entitled  to  recover;  second,  because  the  court  erred  in  overruling 
certain  objections  made  by  the  defendant  to  questions  put  by  plain- 
tiff's counsel  to  the  physician  who  attended  Beil  at  or  immediately 
prior  to  the  time  of  his  death. 

Considering  the  questions  urged  by  the  appellant  in  the  order 
named,  it  appeared  that  two  assessments  made  by  tbe  defendant  for 
the  month  of  February,  1898,  became  payable  before  the  last  day  of 
that  month,  and  that  the  same  were  not  paid  by  Beil  within  that 
time.  He,  however,  did  pay  them  to  the  financial  reporter  of  the 
Empire  City  Lodge,  a  subordinate  lodge  of  the  defendant,  of  which 
Beil  was  a  member,  five  days  later,  viz.,  on  the  5th  day  of  March. 
Section  9  of  article  7  of  the  constitution  of  defendant  provided  that 
on  or  before  the  last  day  of  each  month  each  member  should  pay 
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as  of  his  age  of  January  ist  in  that  year  the  amount  of  such  assess- 
ment as  should  have  been  levied  upon  the  beneficial  members,  and 
a  member  failing  to  pay  any  assessment  required  by  law  should  stand 
suspended,  and  should  not  thereafter  be  entitled  to' the  benefit  of  the 
widows'  and  orphans'  benefit  fund  untU  he  had  been  dulv  reinstated 
in  his  subordinate  lodge  in  accordance  with  the  laws  oa.  the  order. 
It  also  appeared  that  Beil  never  applied  for  reinstatement  after  Feb- 
ruary, i8^. 

The  fact  of  his  not  making  the  payments  within  the  time  provided, 
and  no  application  having  been  made  for  reinstatement,  worked  a 
forfeiture  of  his  interest  m  the  fund,  and  deprived  the  plaintiff  of 
the  right  to  maintain  an  action  upon  the  certificate,  unless  there  had 
been  a  waiver  by  the  defendant  Beil's  failure  in  these  respects.  The 
provision  relating  to  forfeiture  was  inserted  in  the  certificate  for  the 
benefit  of  the  defendant,  and,  this  bein^  so,  it  had  the  power  to 
waive  it,  and  this,  we  think,  it  did,  and  that  the  jury  was  justified  in 
so  finding.  Kenyon  v.  Knights  Templar  &  M.  M.  A.  Ass'n,  122  N. 
Y.  247,  25  N.  E.  299;  French  v.  Row,  77  Hun,  380,  28  N.  Y.  Supp. 
849;  Teckemeyer  v.  Supreme  Council,  4  App.  Div.  537,  40  N.  Y. 
Supp.  23;  De  Frece  v.  N.  L.  Ins.  Co.,  136  N.  Y.  144,  32  N.  E.  556; 
McClure  v.  Supreme  Lodge,  41  App.  Div.  131,  59  N.  Y.  Supp.  764. 

In  De  Frece  v.  N.  L.  Ins.  Co.,  supra,  the  rule  is  stated  as  follows ; 

"It  was  entirely  competent  for  the  parties  to  modify  the  terms  of  the 
original  contract  with  respect  to  the  time  of  payment,  and  the  effect  of  a 
failure  to  make  pnoctual  payment;  and  the  evidence  1b  eutUcfent  to  support 
a  finding  that  the  defendant  agreed,  subsequently  to  the  execution  of  the  con- 
tract,  to  accept  payment  of  the  premiums  qnartorly,  or  within  a  reasonable 
time  Hxemttsr,  aiUl  that  the  policy  sboald  continue  in  force  until  such  pay- 
ramta  wore  made,  providing  they  were  not  nnreaaonaUy  deferred.  It  haa 
been  repeatedly  held,  both  In  the  state  and  federal  coarts.  that  such  an  asree- 
ment  may  be  inferred  trom  the  course  of  dealing  between  the  parties." 

Here,  it  is  true,  the  plaintiff  did  not  pay  the  February  assessments 
until  March  5th,  or  five  days  after  they  became  due,  but,  notwith- 
standing this  fact,  they  were  accepted  by  the  financial  reporter, 
and  forwarded  by  the  subordinate  lodge  to  the  defendant,  which  re- 
ceived, and  has  since  retained,  the  same.  Under  defendant's  rules, 
an  araessment  had  to  be  paid  for  the  month  in  which  a  member  died. 
This  assessment  was  paid  after  the  death  of  Beil,  and  was  also  ac- 
cepted, and  retained  by  the  defendant.  Not  only  this,  but  there  was 
testimony  to  the  effect  that  assessments  were  paid  to  and  accepted 
by  the  subordinate  lodge  after  they  became  due,  and  that,  so  far  as 
appears,,  there  was  no  suspension  or  reinstatement  of  a  member  on 
that  account. 

The  subordinate  lodge  was,  in  a  sense,  the  agent  of  the  supreme 
jlodge.  ^cClure  v.  Supreme  Lodge,  supra.  Its  knowledge  was 
the  knowledge  of  the  defendant,  and  there  is  an  abundance  of  evi- 
dence to  sustain  the  finding  of  the  jury  that  it  waived  the  right  to 
insist  upon  a  forfeiture  because  Beil  did  not  pay  the  February  assess- 
ments until  five  days  after  they  became  due.  The  subordinate  lodge 
treated  him  as  a  member  in  good  standing  when  it  accepted  the  Feb- 
ruary and  March  assessments  and  when  it  f^warded  the  proofs  of 
death.  And  the  course  of  dealings  between  the  subordinate  lodge, 
80  N.T.8.— 48 
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Beil,  and  the  other  members  of  it  had  been  such  that  Beil  had  a 
right  to  infer,  when  the  February  assessments  were  accepted  in  March, 
that  the  forfeiture  provided  would  not  be  insisted  upon;  on  the  con- 
tTATy,  was  waived.  Upon  this  branch,  therefore,  we  think  the  case 
was  properly  sent  to  the  jury,  and  that  its  finding  is  sustained  by  the 
evidence. 

This  leads  us  to  the  consideration  of  the  other  question,  and  that 
is  whether  the  court  erred  in  overruling  certain  objections  made  by 
the  defendant  to  questions  put  by  plaintiff's  counsel  to  the  physician 
who  attended  Beil  at  or  immediately  prior  to  the  time  of  his  death. 
The  plaintiff,  by  express  provision  of  the  certificate,  was  not  entitled 
to  recover — she  having  stipulated  that  Beil  committed  suicide — ^un- 
less she  could  show  that  he  was  at  that  time  in  a  state  of  delirium, 
resulting  from  illness,  and  this  she  attempted  to  do  in  part  by  the 
testimony  of  Dr.  Sdfert,  the  physician  referred  to.  The  questions 
put  to  Dr.  Seifert  were  for  the  purpose  of  showing  that  the  disease 
with  which  the  deceased  was  suffering  was  such  as  to  produce  a 
state  of  delirium.  All  of  these  questions  were  duly  objected  to  by 
defendant's  counsel  upon  the  ground  that  the  doctor  could  not  testify 
as  to  any  observation  or  knowledge  in  the  course  of  his  professional 
treatment  of  the  deceased.  The  objections  were  overruled,  and  ex- 
ceptions taken  in  each  instance,  and  the  aaswers  to  the  questions 
'tended  to  show  that  the  disease  with  which  Beil  was  afflicted  had  a 
tendency  to  make  him  delirious,  and  that  he  was,  much  of  the  time, 
in  that  condition,  and  especially  so  otily  a  day  or  two  before  he  com- 
mitted suicide. 

The  objections  should  have  been  sustained,  and  the  testimony 
excluded,  under  section  834  of  the  Code  of  Civil  Procedure.  This 
evidence  consisted  in  a  disclosure  of  information  which  the  physi- 
cian had  acquired  in  attending  the  deceased  in  his  professional  ca- 
pacity, and  which  was  necessary  to  enable  him  to  act  in  that  capacity. 
The  language  of  the  section  of  the  Code  referred  to  is  explicit  and 
clear.  It  is  that  "a  person  duly  authorized  to  practice  physics  or 
surgery  shall  not  be  allowed  to  disclose  any  information  which  he 
acquired  in  attending  a  patient  in  a  professional  capacity,  which 
was  necessary  to  enable  him  to  act  in  that  capacity."  Section  836 
of  the  Code,  after  providing  that  any  waiver  of  the  prohibition  of  sec- 
tion 834  must  be  at  the  trial  or  examination,  provides  that: 

"A  pbyslclan  or  surgeon  may,  npon  the  trial  or  examination,  disclose  any 
Information  as  to  the  mental  or  physical  condition  of  patients  who  are  de- 
ceased which  he  acquired  In  attending  such  patient  professionally,  •  •  • 
when  the  provisions  of  S  834  have  been  expressly  waived  on  aocli  trial  or 
examination  by  the  personal  representatives  of  the  deceased." 

Here  it  is  clear  that  the  plaintiflE,  under  the  provisions  of  section 
836,  did  not  have  the  power  to  waive  the  prohibitions  of  section  834. 
She  is  not  the  personal  representative  of  the  deceased.  Holden  v. 
Metropolitan  Life  Ins.  Co.,  165  N.  Y.  17,  58  N.  E.  771.  The  words 
^'personal  representatives,"  as  used  in  section  836,  apply  only  to  ex- 
ecutors and  administrators.  Sulz  v.  Mutual  Reserve  Life  Ass'n, 
f  45  N.  Y.  574, 40  N.  £.  242, 28  L.  R.  A.  379;  Matthews  v.  American 
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Central  Ins.  Co.,  154  N.  Y.  456,  48  N.  E-  751,  39  L.  R.  A.  433,  61 
Am.  St.  Rep.  627;  Griswold  v.  Sawyer,  125  N.  Y.  414,  26  N,  E.  464. 

The  question  of  whether  Beil  was  delirious  at  the  time  of  his  sui- 
cide was  one  of  the  questions  litigated,  and  material  testimony  given 
in  support  of  that  theory  consisted  in  the  testimony  of  Dr.  Seifert, 
to  which  objections  were  made  and  overruled.  The  testimony  should 
have  been  excluded,  and  it  cannot  be  said  that  the  reception  of  it 
did  not  injure  the  defendant.  Other  errors  are  alleged,  but  we  do 
not  deem  it  necessary  to  consider  them. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
tiew  trial  ordered,  with  costs  to  the  appelant  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  and  HATCH  and  LAUGHLIN,  JJ.,  con- 
cur. INGRAHAM,  J.,  concurs  in  the  reversal  of  this  judgment  on 
the  ground  stated  by  ^fr.  Justice  McLAUGHI^IN,  but  does  not  con- 
cur m  the  opinion  on  the  question  of  waiver. 


(Snpreme  Court,  Appellate  DiTlalon,  Second  Department   Harcta  6^  1906.) 

1.  Dbcbdbkt's  EaTATBB—BxECDTOBS— Continuation  of  Bdbinbw. 

In  tbe  absence  of  antborIt7  In  the  will,  executors  bare  no  right  to  con- 
tlnne  the  business  of  decedent,  except  for  the  purpose  of  conTertlng  tbe 
assets  Into  money. 

^  6axe— Dbcbdbnt'b  Oral  Rbqdbbt. 

An  oral  request  of  a  decedent  that  his  execnton  continue  his  bnsineM 
after  bis  death  does  not  confer  on  them  anthorlty  to  do  so. 

9.  Same— C'oirTiHDASOB  to  Wind  dp— Etidekcb. 

The  continuance  by  an  executor  of  the  business  of  deceased  could  Dot 
be  regarded  as  merely  Incidental  to  the  winding  up  of  the  hnslnesa, 
where  the  executor  testified  that  he  continued  the  business  In  accordance 
with  tbe  decedent's  oral  request  that  be  should  do  so. 

■4.  WiLi-8— Bbqoest  of-  Incomb. 

Where  testator  devised  the  "use,  rents,  and  Interest  and  Income"  of 
his  property  to  his  wife  for  life,  she  was  entitled  to  tbe  entire  ben^t  of 
the  usufruct  of  the  corpus  of  the  estate. 

^  Samb— Profits. 

Where  an  executor,  without  authority  so  to  do,  continued  decedents 
business,  tbe  proflts  arising  therefrom  were  not  an  Increase  of  the  corpus 
of  tbe  estate,  to  which  the  residuary  legatee  of  such  corpus  was  entitled, 
but  eonstitnted  Income,  to  which  the  legatee  of  tbe  vm,  interest,  and 
Income  of  tbe  estate  was  mtitled. 

Appeal  from  surrt^te's  court,  Kings  county. 

Judicial  settlement  of  the  accounts  of  Elizabeth  McCoUum  and  an- 
other as  executors  of  the  will  of  Daniel  McCoUum,  deceased.  From 
the  decree,  Annie  Monahan,  as  residuary  legatee,  appeals.  Affirmed. 


Argued  before  GOODRICH,  P.  T.,  and  BARTLETT.  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

John  F.  Carew,  for  appellant. 
Albert  G.  McDonald,  for  Kspondenta. 

T 1.  Bee  Execnton  and  Administrators,  vol.  1^  Cent.  DUt.  |  407. 
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JENKS,  J.  I  think  that  the  decree  of  the  learned  surrogate  of 
Kings  county  should  be  afHrmed. 

The  rule  is  that,  in  the  absence  of  authority  expressed  in  the  will, 
the  death  of  a  partner  works  the  end  of  his  trade ;  and  therefore  these 
executors  had  no  authority  to  continue  the  business,  except  for  the 
purpose  of  converting  the  assets  into  money.  Willis  v.  Sharp,  113 
N.  Y.  586,  21  N,  E.  705,  4  L.  R.  A.  4^3,  and  authorities  cited.  The 
oral  request  of  the  testator,  made  in  his  lifetime,  was,  of  course,  out- 
side of  the  will  and  did  not  confer  such  authority.  Willis  v.  Sharp, 
supra.  Nor  can  the  continuance  of  the  fund  in  the  business  be  -held 
to  be  merely  incidental  to  the  winding  up  of  the  business,  in  the  face 
of  the  testimony  of  the  executor  that  he  left  the  capital  in  the  business 
in  accord  with  the  said  request,  and  because  larger  returns  were 
probable. 

The  objection  made  by  the  residuary  legatee  is  that  the  continu- 
ance of  the  business  was  ultra  vires  the  executors,  but  incidentally 
such  continuance  is  ratified  by  her  so  far  as  the  return  from  such 
continuance  is  sought  by  the  legatee.  The  proposition  is  that  the  ul- 
tra vires  acts  in  continuance  made  the  earnings  of  the  corpus  increase 
of  the  corpus ;  and  the  practical  result  of  such  contention,  if  it  pre- 
vail, is  that  by  the  omission  of  the  executors  the  life  tenant,  contrary 
to  the  scheme  of  the  testator,  loses  the  sole  provision  made  by  him 
for  her  benefit,  while  the  residuary  legatee  receives  that  which  it  was 
never  intended  she  should  receive.  Thus  the  omission  of  the  execu- 
tors thwarts  the  intent  of  their  testator. 

There  is  no  restriction  in  the  will  to  investments  in  specified  se- 
curities, upon  which  to  base  an  argument  that  the  testator  intended 
to  limit  her  income.  On  the  other  hand,  it  seems  clear  that  the  tes- 
tatcM-  intended  that  his  widow  should  receive  during  her  life  the  en- 
tire benefit  of  the  usufruct  of  the  corpus,  in  that  he  could  not  have 
employed  terms  more  comprehensive  than  "use,  rents,  interest,  and  in- 
come. Of  the  word  "income"  alone,  Jessel,  M.  R.,  in  Ex  parte  Hug- 
gins,  21  Ch.  Div.  85,  92,  said,  "It  is  as  large  a  word  as  can  be  used." 
It  does  not  appear  that  the  amount  received  by  the  executors  and 
paid  to  the  life  tenant  constituted  an  increase  of  the  corpus,  but, 
rather,  that  it  was  the  earnings  of  the  capital  invested.  I  think  that 
the  essential  character  of  the  $20,000  should  not  be  changed  from 
income  to  increase  because  the  executors  continued  the  corpus  con- 
trary to  their  obligations.  The  rules  which  regulate  the  dealings  of 
executors  with  a  fund  are  not  to  be  applied  to  defeat  the  scheme 
of  the  testator,  to  the  suffering  of  a  beneficiary  under  that  fund,  for 
it  has  been  held  that  such  rules  have  reference  to  the  administration, 
and  are  not  available  to  defeat  beneficial  rights.  Matter  of  Stanfield, 
135  N.  Y.  292,  295,  31  N.  E.  1013.  Whether  the  income  of  the  cor- 
pus was  at  the  rate  of  i  per  cent,  or  of  20  per  cent,  did  not  affect 
the  interest  of  the  residuary  legatee,  as  defined  by  the  will,  for  that 
was  limited  to  the  corpus  after  the  death  of  the  widow.  So  long, 
then,  as  the  fund  is  intact  and  secure,  the  interest  of  the  legatee 
is,  under  the  will,  fully  preserved.  While  she  should  be  heard  as  to 
all  mattiers  which  might  jeopardize  the  fund,  she  should  not  be  per- 
mitted to  use  the  omissions  of  the  executors  to  defeat  the  interest 
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of  the  life  tenant  Further,  Elizabeth  McColIum,  legatee  of  the  in- 
come, and  Elizabeth  McCollum,  an  executrix,  are  two  different  and 
distinct  identities,  in  the  eye  of  the  law. 

I  am  of  opinion  that  the  life  tenant  is  entitled  to  all  of  the  income 
accruing  from  the  date  of  the  testator's  death.  Matter  of  Slocum, 
60  App.  Div.  438,  69  N.  Y.  Sapp.  1036,  affirmed  in  169  N.  Y.  153, 
62  N.  E.  130. 

Decree  of  the  surrogate's  rourt  of  Kings  county  affirmed,  wltb  costs.  All 
conenr. 


&fAGBB  et  at  T.  MAOEB  et  aL 

(Snpreme  Oonrt.  Appellate  Division,  Second  Departmoit  4Iarcli  6,  1808.) 

1.  Objeotior  to  Btidbhcb. 

In  an  action  to  enforce  an  agreement  to  divide  the  estate  eqnally 
among  the  heirs  of  the  decedent,  where  defendant  Introduced  the  papers 
In  an  acconnttng  by  the  administrator  In  the  surrogate's  cour^  and 
plaintifT  objected  on  the  ground  that  they  were  Incompetent,  and  not 
binding  on  him,  he  not  being  a  party  thereto,  bnt  thereafter  the  aceocnit 
was  treated  on  the  trial  as  it  It  hafl  been  orlgtnaUy  ofloed.  and  i^alntifl 
was  allowed  to  qnestion  tbe  same,  tiie  objection  was  overcome. 

9.  Etidbnob— Odtstaxoins  Notb— CiLLROiNa  Executor. 

Where  the  executor  of  an  estate,  who  Is  also  a  legatee,  has  accounted 
to  the  surrogate  court  in  a  subsequent  action  against  blm  by  the  other 
legatees  to  compel  an  equal  distribution  as  agreed  by  him  In  considera- 
tion of  their  not  contesting  the  will,  the  fact  that  there  was  found  among 
the  papers  of  deceased  a  memorandnm  in  the  handwriting  of  defendant, 
consisting  of  mutual  credits  and  debits,  and  containing  a  credit  to  de- 
ceased, 'Vy  tntmst  on  not^  ^1,660,"  was  insnfficient  to  charge  defendant 
with  a  note  Ua  11,060. 

Appeal  from  Special  Term,  SufiFolk  county. 

Suit  by  John  A.  Magee  and  others  against  James  M.  Magee  indi- 
vidually and  as  executor  of  the  will  of  James  Magee,  deceased,  and 
others.    From  a  judgment  for  defendants,  plaintiffs  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
and  WOODWARD,  JJ. 

Harris  Wilson,  for  appellants. 
Timothy  M.  Griffing,  tor  respondents. 

WOODWARD,  J.  James  Magee,  ancestor  of  the  plaintiffs  and 
defendants,  died  seised  of  certain  real  estate  and  personal  property, 
Icavii^  a  last  will  and  testament,  in  which  he  gave  to  each  child,  ex- 
cept ^ward  Magee,  $150.  He  gave  Edward  the  use  of  $200  for  life, 
the  remainder  to  the  children  of  Edward;  and  to  Mary  L.  Carey, 
a  granddaughter,  he  gave  a  small  piece  of  real  estate.  The  balance 
of  his  estate  he  gave  to  his  son  James  M.  Magee,  with  a  request 
that  the  latter  should  make  use  of  it  in  aid  of  his  brothers,  as  the 
testator  would  have  done  if  living.  The  plaintiffs,  npon  the  theory 
that  their  father  was  incapable  of  making  a  will,  threatened  to  con- 
test the  probate  of  this  will,  but  the  matter  was  arranged  by  the  de- 
fendant James  M.  Magee  agreeing  that,  if  there  was  no  contest,  he 
would  di^nde  the  estate  equally  between  the  heirs.  The  will  was 
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subsequently  admitted  to  probate,  and,  no  division  of  the  property 
being  made,  the  plaintiffs  began  an  action  for  the  specific  perform- 
ance of  the  contract  tmder  which  the  will  was  admitted  to  probate. 
Upon  the  case  coming  to  trial,  the  defendant  James  M.  Magee  ad- 
mitted the  agreement,  and  at  the  suggestion  of  the  court  the  execu- 
tors were,  by  agreement,  directed  to  make  an  accounting  in  the  sur- 
rogate's court.  Upon  this  accounting  the  learned  surrogate  declined 
to  pass  upon  some  of  the  objections  on  the  ground  that  he  had  no 
power  to  decide  the  questions,  as  the  accoimt  showed  that  the  execu- 
tors had  complied  with  the  terms  of  the  will,  and  he  could  not  consider 
the  agreement  in  any  way.  Thereupon  the  plaintiffs  moved  for  an 
order  vacating  the  ccmsents  and  the  decision  based  thereon,  and  di- 
recting the  action  to  proceed  forthwith  in  the  same  manner  as  if  it 
had  been  adjourned  from  May  loth  to  the  new  trial  day;  which  mo- 
tion was  granted,  and  an  order  to  that  effect  was  duly  made  and  en- 
tered, setting  the  case  down  for  trial  January  4,  1902.  The  case 
came  on  for  trial  on  the  day  mentioned,  and  the  defendant  James  M. 
Magee  offered  in  evidence  the  papers  on  the  accounting  in  the  sur- 
rogate's court,  which  were  objected  to  on  the  ground  that  they  were 
incompetent,  and  not  binding  upon  the  plaintiffs.  These  objections 
were  overruled,  and  exception  taken;  but  the  subsequent  conduct 
of  the  trial,  in  which  the  account  was  treated  as  though  originally  of- 
fered, overcame  the  objection,  and  the  case  was  apparently  tried  upon 
its  merits,  resulting  in  a  judgment  directing  the  specific  performance 
of  the  agreement  on  the  part  of  the  defendant  James  M.  Magee,  and 
confirming  the  account  of  the  executors  as  it  was  found  by  the  surro- 
gate. The  plaintiffs  appeal  from  certain  portions  of  the  judgment, 
and  espedally  from  that  portion  which  refuses  to  charge  the  defend- 
ant James  M.  Magee  with  a  certain  supposed  promissory  note, 
amounting  to  $1,693.29,  which  the  plaintiffs  claim  he  owed  to  the 
estate  of  their  testator.  After  testator's  death  a  certain  paper  was 
found  in  the  bureau  drawer  in  his  house,  which  reads  as  follows : 

Aqueboque,  N.  T.,  Dec.  16tb,  1897. 

Mr.  J.  Magee, 

Bought  <]<  James  M.  Magee,  dealer  in  Dry  Goods,  Groceries,  Hardware, 
Machinery  and  Fertilizers,  receiver  ot  Oountry  Produce,  Potatoes  a 
Specialty. 

To  store  book  acct  '.  fl8H  W 

To  grocery  book  acct   S9  20 

Paid  Dee.  16th,  1897  f2M  18 

J.  M.  Magee. 

By  eggs,  grocery  book    $111  48 

By  two  years'  Interest  on  note  91,660,  from  April  Ist, 
ISgOk  to  ^ril  iBt^  1898   176  00 

Cr.  $2H7  48 
Dr.  254  19 

¥38  29  Or.  f33  29 

This  paper  bears  date  about  six  weeks  prior  to  the  death  of  the 
testator,  and,  a»de  from  the  fact  that  it  is  in  the  handwriting  of  the 
defendant  James-  M.  Magee^  there  is  not  a  particle  of  evidence  in  the 
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case  that  there  was  any  such  note  in  existence  at  the  time  of  testa- 
tor's death  as  might  be  inferred  from  the  memoranda  in  reference 
to  the  payment  of  interest.  There  is  nothing  to  show  that  the  note,  if 
it  ever  existed,  had  not  been  paid,  or  that  it  had  not  been  given  to 
the  defendant,  or  that  he  was  the  one  who  had  made  and  executed 
the  note  and  was  liable  upon  the  same.  In  view  of  the  fact  that 
James  M.  Magee  had  already  accounted  to  the  surrogate's  court, 
where,  presumptively,  all  of  trie  parties  to  this  action  had  an  c^por- 
tunit^  to  be  heard,  it  would  be  doing  violence  to  the  rules  governing 
the  jurisprudence  of  this  state  to  hold  that  the  plaintiffs  had  estab- 
lished by  a  fair  preponderance  of  evidence  the  wrongdoing  of  the 
defendant  in  refusing  to  account  for  this  note,  if  it  in  fact  has  an 
existence.  The  presumption  of  innocence,  the  presumption  that  per- 
sons charged  with  the  discharge  of  public  and  quasi  public  duties 
have  dcme  so  honestly,  is  not  overcome  by  the  evidence  produced 
on  the  part  of  the  plaintiffs ;  and  we  are  of  opinion  that  it  is  not  for 
this  court  to  question  the  determination  reached  by  the  learned  trial 
court  upon  this  point.  The  defendant  James  M.  Magee,  it  should 
be  borne  in  mind,  has  relinquished  his  rights  under  the  will,  which 
gave  him  all  of  the  residuary  estate  of  the  testator,  and  this  court 
will  not  be  astute  to  Bnd  a  way  to  charge  him  with  items  which  are 
not  clearly  established  by  the  evidence. 

The  item  of  $120  counsel  fees  does  not  appear  to  be  excessive,  and 
we  see  no  good  reason  why  the  defendant,  who  has  surrendered  his 
advantages  under  his  father's  will,  should  be  called  upon  to  pay  the 
same  out  of  his  own  portion. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


<Sapreme  Gourt,  Appellate  DItIsIoo,  Flztt  Department  March  6,  lOOB.) 

].  MOBTOASES—EXTENSION— FaILDRB  OF  CONSIDERATION. 

A  written  agreement  extending  a  mortgage  three  years  was  given  In 
view  of  a  provision  in  a  second  mortgage  that  It  might  be  extended  for 
the  Bame  period,  provided  the  extension  of  the  first  mortgage  was  ob- 
tained, and  was  for  the  purpose  of  saving,  If  possible,  the  forecloBore  of 
the  second  mortgage,  action  for  which  had  been  already  begun.  In  the 
foreclosure  action,  however,  the  court  held  the  exteuslon  too  late  to 
operate  as  a  defense,  and  decree  of  foreclosure  was  entered,  from  which 
no  appeal  was  taken.  Bdd.,  that  the  consideration  for  the  extension  oif 
the  first  mortgage  had  failed. 
9»  Same— Dkfadlt  in  Interxst— Estoppkl  to  Claih. 

Interest  on  a  first  mortgage  was  paid  up  to  February  S,  1901,  partly  in 
cash  and  partly  by  giving  a  note  payable  May  6,  1901.  The  next  install- 
ment of  Interest  was  not  due  until  August,  1901.  but  the  note  not  being 
paid  at  maturity,  foreclosure  was  begun  May  20.  1901.  In  a  previous 
action  foreclosing  a  second  mortgage,  the  first  mortgagee  had  testified 
that  Interest  on  the  first  mortgage  was  paid  to  February  6,  1901,  but 
was  prevented  from  explaluing  the  circumstances  by  an  ob]ectI(m  of 
counsel.  When  it  became  necessary  to  prepare  the  terms  of  sale  in  this 
prior  foreclosure  action,  hiqulry  was  made  of  an  attorney  of  the  first 
mortgagee,  who  also  represented  the  mortgagors,  and  the  information 
elicited  that  Interest  on  the  first  mortgage  was  paid  to  February  5,  1901, 
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tbe  ettorneT*!  Informatioii,  however,  harlng  been  obtained  from  Itae  mort- 
gagors. At  Hie  Bale,  botb  tbe  attorney  of  the  seemd  mortgagee  and  tbe 
purcbaBer  were  notified  of  tbe  commencement  of  an  action  to  foreclose 
the  first  mortgage.  Beld,  that  tbe  first  mortgagee  was  not  estopped,  as 
against  tbe  second  mortgagee  and  tbe  purchaser,  from  claiming  that  In- 
terest bad  not  been  paid  to  Febmair  6,  1901;  so  that  his  foreclosure  ac- 
tion was  not  premature. 

Appeal  from  Special  Tenn,  New  York  county. 

Action  by  Joseph  Priest  against  Valentine  Gumprecht,  Henry  Free- 
man, and  others.  From  a  judgment  for  plaintiff,  defendants  Gum- 
precht  and  Freeman  appeal.  Affirmed. 

The  action  was  brought  to  foredose  a  first  mortgage  of  |17,000  executed 
April  6,  1892,  with  Interest  payable  semiannually  at  6  per  oent,  on  premises 
owned  by  the  defendants  Dora  end  Simon  dtein.  Tbe  complaint,  which  was 
verified  May  20,  1901.  alleged  that  the  defendants  named  had  failed  to  pay 
the  principal  sum  and  Interest  which  became  payable  on  August  5,  1897,  ex- 
cepting the  som  of  f226,  which  was  paid  on  Febmary  6,  1901,  on  account  of 
Intorest  then  due.  Valentine  Gumprecbt  was  joined  as  a  defendant,  she  hav- 
ing bdd  a  second  mortgage  for  ¥2,000  on  the  premises,  given  by  the  defend- 
ants Stein  on  April  14,  1800,  to  Isaac  Bubenstetn,  payable  August  5.  1901,  and 
assigned  by  Bnbenstein,  who  guarantied  it,  to  defendant  Gumprecbt  on  Felvn- 
ary  13,  1000.  In  a  foreclosure  action  brought  by  Valentine  Gumprecbt,  Au- 
gust 20,  1900,  on  the  second  mortgage,  a  Judgment  of  sale  was  directed,  and 
at  such  sale.  May  20,  1001,  tbe  premises  were  purchased,  subject  to  tbe  first 
mortgage  by  Henry  Freeman.  The  latter  was,  tiira-efore,  by  order  of  the 
court,  brought  In  as  a  party  defendant  in  tbe  present  foreclosure  proceedings. 

Tbe  defendants  Gumprecbt  and  Freeman  alone  answered,  end  their  defense 
was  that  the  first  mortgage  was  not  payable,  and  that  the  interest  thereon 
which  became  due  on  February  S,  1001,  was  fully  paid,  and  that  prior  to  the 
commencement  of  this  action  the  d^endants  Stein  entered  Into  an  agreement 
with  the  plaintiff  whereby  the  time  of  payment  of  the  said  mortgage  was 
extended  for  three  years  from  August  5,  1900;  that  tbe  defendant  Gumprecbt 
had  commenced  an  action  to  foreclose  tbe  second  mortgage,  and  the  plalntifF, 
for  tbe  purpose  of  Inducing  her  to  postpone  advertising  the  premises  for  sale, 
represented  that  the  first  mortgage  bad  been  extended  to  August  5,  and 
that  Interest  had  been  paid  thereon  in  full  to  February  6,  1901,  and  therefore 
a  legal  notice  of  sale  was  published  containing  the  statement  that  the  plain- 
tiff's mortgage  was  outstanding,  with  Intwest  fWm  Febmary  S,  1901;  and 
that,  believing  sncb  representations,  the  defendant  Gumprecbt  sold,  and  the 
defendant  Freeman  purchased,  the  premises,  and  that  thereafter  the  plalntUf 
began  this  action  of  foreclosure. 

It  is  undisputed  that  botb  the  first  and  tbe  second  mortgages  became  due 
by  their  terms  on  August  6,  1000,  and  that  the  second  mortgage  contained  a 
provision  that  it  might  be  extended  for  a  period  of  three  years,  provided  that 
a  like  extension  of  the  first  mortgage  was  obtained;  and  the  defendants 
Stein  requested  the  plaintiff  to  extend  the  first  mortgage  so  that  tbe  second 
mortgage  might  also  be  extended,  and  tbe  plaintiff  acceded  thereto,  and  early 
In  September.  1900,  signed  an  agreement  of  extension  of  three  years  from 
August  S,  1000.  Notwithstanding  this  extension,  tbe  defendant  Gumprecbt 
declined  to  extend  tbe  second  mortgage,  and  Rubenstein,  tbe  original  bolder 
thereof,  who  bad  guarantied  its  payment,  refused  to  consent,  and  action  was 
begun  for  the  foreclosure  of  said  second  mortgage.  The  defense  In  that  action 
was  that  tbe  first  m(H*tgage  had  been  extended  and  Interest  thereon  paid 
np  to  February  5,  1900,  and  on  tbe  trial  therein  the  plaintiff  Priest  was  c^ed 
as  a  witness,  and,  when  asked  if  tbe  interest  was  not  paid  to  February  5, 
1900,  be  answered,  "February  6tb —  "  and  counsel  at  once  interposed  an  ob- 
jection, and  plaintiff  was  not  permitted  to  fully  state  the  circumstances.  As 
the  result  of  the  foreclosure  proceedings  of  the  second  mortgage,  tbe  court 
held  that  the  extension  of  the  first  mortgage  bad  been  obtain^  too  late  to 
avail  the  defendants  Stein,  and  directed  a  sale  of  the  premises.  Subsequent 
to  tbe  entry  of  such  Judgment,  and  on  April  16,  1901,  Mr.  Decker,  who  was 
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the  attcm^  for  the  defendants  Stein,  and  to  now  attorn^  tm  iUbt  plaintiff, 
wrote  to  Mr.  Benjamin,  the  attomcy  of  Yaloitlne  Onmprecbt,  requesting  a 
dday  In  advertising  tbe  sale,  and  stating  tliat  "the  Intoest  on  the  first  mort- 
gage was  paid  to  February  6,  1901." 

As  matter  of  fact,  on  February  6,  1901,  there  was  paid  on  accoont  of  In- 
terest on  the  first  mortgage  only  $225.  and  a  note  for  ¥200  payable  Blay  6, 
1901;  and  a  receipt  was  given  defendants  Stein  by  the  platntlCT.  so  stating. 
This  note  was  never  paid.  Mr.  Decker  on  tbe  present  trial  testified  that  it 
was  not  until  May  5,  1901,  that  be  knew  that  Interest  on  the  first  mortgage 
had  not  been  fully  paid  up  to  February  S,  1901.  The  notice  of  sale,  which 
waa  dated  May  2,  1901.  contained  the  statement  tiiat  "the  premises  will  be 
■old  subject  to  a  prlw  mortgage  of  917,000,  with  Interest  from  February 
1001";  and  the  sale  was  fixed  for  May  20,  1901.  On  that  day  the  present 
action  was  begun,  and,  at  the  sale,  notice  thereof  was  given  to  Mr.  Benjamin, 
who  told  tbe  referee,  who  made  an  annomicement  to  that  effect  Mr.  Ben- 
jamin also  told  the  defendant  Freeman,  for  irbom  he  acted  as  attorney,  that 
the  suit  was  begun,  but  tbe  latter  nevertheless  purchased  tbe  premises. 

The  Special  Term  held  that  there  was  no  consideration  to  support  the  ex- 
tension of  the  first  mortgage,  save  that  which  failed  when  the  second  mort- 
gage was  foreclosed,  and  that  the  j^lntllT  should  have  Judgment  for  the 
Ifflndiwl  of  the  mortgage,  with  Interest  from  August  6,  1900,  less  tbe  sum 
of  ^i26^  wltii  Interest  from  February  5,  1901;  and  directed  a  sale  of  tbe  prem- 
ises, and  a  deficiency  Judgment  against  the  defendants  Stein.  From  the  Judg- 
ment BO  entered,  tbe  defendants  Gumprecht  and  Freeman  appeal. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Wayland  E.  Benjamin,  for  appellants. 
CWles  A.  Decker,  for  respondent. 

O'BRIEN,  J.  The  principal  issue  litigated  upon  the  trial  and  pre- 
sented for  our  consideration  upon  this  appeal  is  whether  the  first 
mortgage  was  due  at  the  time  this  action  was  begun. 

It  is  undisputed  that  a  written  agreement  had  been  given  to  the 
Steins  by  the  plaintiff  which  in  terms  extended  the  mortgage  to  Au- 
gust 5,  1903,  and,  were  there  nothing  more  in  this  record  than  that 
agreement,  the  plaintiff  would  undoubtedly,  under  its  terms,  have  been 
bound  by  the  extension  granted.  It  is  always  competent,  however, 
to  inquire  into  the  consideration  of  a  contract;  and  such  inquiry 
resulted  in  this  case  in  a  finding,  which  is  supported  by  the  evidence, 
that  the  agreement  of  extension  was  "given  to  save,  if  possible,  the 
foreclosure  of  the  said  second  mortgage  held  by  the  defendant  Gum- 
precht, who  had  already  brought  an  action  to  foreclose  the  said  sec- 
ond mortgage,  through  Benjamin  &  Loeser,  Esqrs.,  her  attorneys" ; 
and  that  there  was  no  other  consideration  to  support  said  extension 
of  mortgage." 

The  evidence  upon  which  these  findings  are  based  shows  that, 
after  the  action  to  foreclose  the  second  mortgage  had  been  com- 
menced, Mr.  Benjamin,  as  attorney  representing  the  Steins,  appealed 
to  the  plaintiff  to  grant  the  extension,  in  order,  if  possible,  to  prevent 
the  foreclosure  of  the  second  mortgage;  and  it  was  for  that  purpose 
solely  that  the  extension  was  given.  The  fact  of  the  extension  was 
interposed  as  a  defense  in  the  action  to  foreclose  the  second  mort- 
gage, but  it  was  held  by  the  court  to  be  unavailable,  for  the  reason 
that  the  extension  was  obtained  too  late,  and  for  the  further  reason 
that  the  guarantor  of  the  second  mortgage,  uidess  the  proceedings 
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were  sustained,  would  be  released.  A  decree  of  foreclosure  was  ac- 
cordingly entered  in  that  action.  No  appeal  having  been,  taken,  and 
the  parties  being  bound  by  that  decree,  it  follows  that  the  purpose  and 
end  for  which  the  extension  was  given,  and  the  entire  consideration 
which  moved  this  plaintiff  to  give  it,  failed;  and  therefore  the  agree- 
ment itself  also  failed. 

The  appellant  further  urges,  however,  that  this  action  was  prema- 
turely brought  because,  at  the  time,  no  interest  on  the  first  mort- 
gage was  then  due.  The  facts  bearing  upon  this  contention  show 
that  in  payment  of  interest  up  to  February  5,  1901,  the  plaintiff  re- 
ceived from  the  Steins  $225  in  cash  and  a  note  for  $200.  Had  the 
entire  payment  been  in  cash,  then  clearly  the  next  interest  would 
not  have  been  payable  until  August,  1901,  and  as  this  action  was 
commenced  May  20,  1901,  there  would  be  a  foundation  for  the  claim 
that  it  was  prematurely  brought.  The  receipt  given  for  the  inter- 
est shows,  however,  that  what  was  received  was,  as  stated,  $225  in 
cash  and  a  note  for  $300 ;  which  note,  when  due,  prior  to  the  com- 
mencement of  this  action,  was  not  paid.  Though  conceding  the  right 
of  the  plaintiff  to  require  that  the  entire  interest  should  be  paid  in 
cash,  and  admitting  that  the  mere  receipt  and  acceptance  of  the  note, 
conditionally  on  its  being  paid,  did  not  act  as  a  pa3rment,  and  that  on 
such  note  becoming  due  and  not  being  paid  the  plaintiff  was  at  lib- 
erty to  resort  to  his  rights  under  the  mortgage,  the  defendants  insist 
that  the  conduct  of  the  plaintiff  and  the  representations  made  by  him 
and  the  attorney,  Mr.  Decker,  were  such  that  the  plaintiff  is  estopped 
as  against  Freeman,  who  was  the  purchaser  on  the  sale,  from  claim- 
ing that  the  interest  was  not  paid. 

It  will  be  found,  however,  upon  an  examination,  that  this  plea  of 
estc^pel  is  not  supported.  It  is  true  that  in  the  Gumprecht  action 
the  plaintiff  was  questioned  as  to  the  date  up  to  which  the  interest 
was  paid,  and  that  he  did  state  that  it  was  paid  up  to  February  5, 
1901 ;  but  it  appears  that,  owing  to  an  objection  made  to  his  going 
into  the  circumstances  concerning  the  payment,  he  was  prevented 
from  giving  the  facts  connected  with  such  payment.  In  no  sense, 
therefore,  can  his  testimony  be  regarded  as  a  declaration  or  a  repre- 
sentaticKi  which  is  binding  upon  him,  because  he  was  not  permitted 
to  state  fully  the  facts  in  connection  with  the  payment. 

The  additional  ground  upon  which  the  estoppel  is  urged  is  that, 
when  it  became  necessary  to  prepare  the  terms  01  the  sale  in  the  fore- 
closure action  on  the  second  mortgage,  an  inquiry  was  made  of  Mr. 
Decker  as  to  the  time  up  to  which  interest  was  paid  on  the  first  m<Mt- 
gage,  and  as  to  how  much  was  due  thereon  for  principal  and  interest, 
and  in  answer  to  such  inquiry  Mr.  Decker  stated  that  it  was  paid  up 
to  February  5,  1901.  The  letter  containing  this  statement  shows^ 
what  appears  from  the  other  evidence,  that  this  information  was  obr 
tained  by  Mr.  Decker  from  the  Steins,  whom  he  represented  as  at*- 
torney  in  that  acticm,  and  not  from  this  plaintiff. 

Apart,  however,  from  these  statements,  which  were  brought  to  Uie 
knowledge  of  Mr.  Benjamin,  who  acted  for  Valentine  Gumprecht  in 
the  foreclosure  of  her  mortgage,  and  for  Freeman,  who  was  the  pur- 
chaser on  the  sale,  it  appears  without  contradiction  that,  immediately 
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pritn-  to  the  sale,  and  on  the  date  thereof — ^which  was  the  same  date 
that  this  action  was  commenced— both  Benjamin  and  Freeman  knew 
of  its  commencement,  and  had  either  actual  notice,  or  by  reason  of  its 
commencement  were  bound  to  take  notice,  of  the  plaintiff's  claim, 
not  only  that  the  principal,  but  that  some  part  of  the  interest  up  to 
February  5,  1901,  was  due  and  unpaid. 

The  whole  theory  of  estoppel,  therefore,  falls  to  the  ground  as 
completely  as  did  the  alleged  consideration  for  the  extension  agree- 
ment, and,  as  there  was  no  legal  obstacle  in  the  way  of  foreclosing 
the  mortgage,  the  plaintiff  was  not  prevented  or  estopped  from  pro- 
ceeding. The  conclusion  of  the  learned  judge  at  Special  Term  that 
this  action  was  not  prematurely  brought  is  therefore  supported,  and 
it  accordingly  follows  that  the  judgment  appealed  from  &uld  be  af- 
firmed, with  costs.  All  concur. 


MALONEY  T.  MARTIN  et  aL 
(Supreme  Court,  Appellate  Division,  FOurtli  Department   Mareb  10,  190B.) 

1.  WiTHESS  — HosnLITT— OBOBS-EXAMIITATIOn— IMPBACHHKHT— DlRORKTIOH  OF 

Trial  Court. 

M.  and  R.  concocted  a  Bcbeme  to  defraud  plalntltF,  whereby  B.  pre- 
tended to  be  the  owner  of  an  Invention,  a  part  Interest  In  wblch  M.  In- 
duced plaintiff  to  purcbaee,  pretending  to  hnj  tbe  balance  lilmself. 
Plaintiff  paid  ¥1,000,  and  M.  gave  R.  bis  unsigned  cbeck  for  a  like 
amount  In  a  suit  against  M.  plaintiff  called  R.  as  a  witness,  who  tea- 
ttfled  to  many  facts  Inculpating  M.  He  was  asked  if  H.  did  not  receive 
a  inrt  of  tbe  $1,000,  and  answered,  "No."  Before  the  trial,  R.  had  made 
an  affidavit  disclosing  tbe  real  nature  of  the  transaction,  and  upon  this 
answer,  plaintiff's  counsel  began  cross-examining  R.  from  the  affidavit. 
Held,  that  to  permit  tbts  examination  was  not  an  abuse  of  discretion,  as 
tbe  rule  that  a  party  cannot  Impeach  his  own  •witness  does  not  exclude 
Inquiry  as  to  previous  contradictory  statements  by  the  witness  for  the 
purpose  of  refreshing  his  memory  and  eliciting  the  truth. 

WUUams  and  Nash,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  county. 

Action  by  Frank  \V.  Maloney  against  Bernard  F.  Martin,  implead- 
ed with  another.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  Martin  appeals.  Affirmed. 

Argued  before  ADAMS.  P.  J.,  and  SPRING,  WIU.IAMS,  HIS- 

COCK,  and  NASH,  JJ. 

Frank  J.  Heme,  for  aimellant. 
Fhiletus  Chamberlain,  for  respondent. 

SPRING,  J.  The  action  is  to  recover  damages  for  a  conspiracy^ 
and  the  proof  is  ample  to  establish  the  concertwl  purpose  of  the  de- 
fendants to  defraud  the  plaintiff,  and  its  accomplishment.  The  de- 
fendant Rein  claimed  to  be  the  inventor  of  a  gasoline  rotary  engine 
designed  for  use  in  propelling  automobiles.  In  June,  1900,  he  en- 
tered into  a  written  agreement  with  the  appellant  and  respondent 
whereby  he  agreed  to  transfer  to  them  an  undivided  half  interest  in 
said  device  and  the  patent  thereon  which  he  'was  to  procure.  The 
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parties  of  the  second  part  agreed  to  pay  him  therefor  $3,000 — $2,000 
in  cash,  and  $500  when  the  engine  was  fully  tested,  and  the  balance 
upon  the  granting  of  the  patent  and  the  machine  proving  practicable. 
It  developed,  however,  that  there  was  a  secret  apjeement  between 
Martin  and  Rein  whereby  the  former  was  to  receive  the  one-fourth 
interest  in  the  device  for  inducing  the  plaintiff  to  invest  in  the  scheme. 
The  plaintiff  contributed  $1,000,  and  at  the  same  time  he  made  this 
payment  Martin  pretended  to  draw  his  own  check  for  a  like  sum, 
which  he  handed  over  to  Rein  unsigned,  and  which  was  part  of  the 
scheme  to  defraud  the  plaintiff.  It  later  appeared  that  the  drawings 
of  the  device  which  Rein  had  displayed  to  the  plaintiff  were  not  his 
■own,  and  that  the  proposed  invention  was  a  myth. 

The  plaintiff,  upon  learning  he  had  been  duped,  as  he  alleged, 
brought  this  action.  Rein,  who  did  not  answer,  was  placed  upon 
the  stand  in  behalf  of  the  plaintiff,  and  testified  to  many  facts  incul- 
{xtting  Martin  in  the  scheme.  He  was  asked  by  the  counsel  for  the 
plaintiff  if  Martin  did  not  receive  a  part  of  the  $i,030  which  the 
plaintiff  paid  pursuant  to  the  agreement,  and  answered  in  the  nega- 
tive. Several  questions  of  somewhat  similar  import  were  put  to  him 
to  show  that  Martin  stated  to  the  plaintiff  at  the  time  of  the  nego- 
tiations that  each  was  to  contribute  $1,000  in  the  enterprise  in  cash, 
and,  further,  that  by  virtue  of  the  secret  arrangement  between  the  de- 
fendants a  part  of  the  money  paid  by  the  plaintiff  was  to  be  turned 
over  to  Martin.  All  of  these  questions  were  answered  in  the  nega- 
tive. Before  the  trial,  Rein,  at  the  instance  of  the  plaintiff,  had 
made  an  affidavit  purporting  to  disclose  the  real  nature  of  the  trans- 
action, and  of  the  fraud  which  had  been  perpetrated  upon  the  plaintiff. 
The  counsel  for  the  plaintiff,  with  this  affidavit  in  his  hand,  and 
against  the  objection  of  the  counsel  for  the  appellant,  and  after  prov- 
ing the  affidavit  had  been  verified  by  Rein,  asked  him  several  ques- 
tions, either  read  from  the  affidavit  verbatim,  or  else  with  that  as 
the  text  for  the  inquiries.  To  these  many  questions  Rein  returned 
in  the  main  equivo(^  answers,  in  some  instances  answering,  "Yes," 
in  others  that  he  so  swore  if  the  a0idavit  contained  the  statement, 
and  in  others  that  he  did  not  know  what  the  affidavit  contained, 
which  he  often  reiterated.  The  affidavit  itself  y/as  excluded  upon 
the  objection  of  the  appellant's  counsel.  This  method  of  examina- 
tion, and  the  use  of  the  affidavit,  raise  the  serious  questions  upon 
this  appeal.  Rein,  in  sympathy,  and,  as  a  defendant,  charged  with 
the  fraud  in  conjunction  with  the  appellant,  was  a  witness  adverse  to 
the  plaintiff.  The  latter,  however,  was  justified  in  producing  him 
as  a  witness.  The  affidavit  led  him  to  believe  that  Rein,  on  the 
turning  matters  in  the  case,  would  testify  in  favor  of  the  plaintiff  in 
accordance  with  the  facts  set  forth  in  the  affidavit.  Plaintiff's  coun- 
sel was  surprised,  therefore,  when  the  witness  departed  from  state- 
ments embodied  in  thie  affid&vit,  and  upon  the  faith  and  credence  of 
which  he  was  placed  upon  the  stand.  The  witness  who  unexpect- 
edly develops  hostility  to  the  party  who  produces  him  may  be  sub- 
jected to  a  cross-examination  if  the  trial  court  is  satisfied  the  witness 
is  adverse,  or  the  counsel  has  been  tricked  into  putting  him  on  the 
stand.   Becker  et  al.  v.  Koch,  104  K.  Y.  394-401,  10  N.  B.  701, 
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58  Am.  Rep,  515;  Ency.  PI.  &  Pr.  vol.  8,  page  86.  The  extent  of 
this  cross-examination  is  within  the  discretion  of  the  court,  and  is 
dependent  upon  the  drcumstancea  of  the  case,  and  no  rigid  rule  can 
be  adopts  covering  every  case.  There  is,  however,  one  general  rule 
of  evidence,  which  seems  to  have  been  settled  out  of  the  prolonged 
discussions  by  the  courts,  even  in  the  examination  of  adverse  wit- 
nesses ;  and  that  is,  a  party  may  not  impeach  his  own  witness,  either 
directly  or  by  proving  his  prior  contradictory  statements.  Thompson 
V.  Blanchard,  4  N.  Y.  303;  Coulter  v.  Am.  Merchants'  Union  Ex- 
press Co.,  56  N.  Y.  585;  Becker  v.  Koch,  104  N.  Y.  394,  10  N.  E. 
701,  58  Am.  Rep.  515;  Fall  Brook  Co.  v.  Hewson,  158  N.  Y.  150,. 
52  N.  E.  109s,  43  L.  R.  A.  676,  70  Am.  St.  Rep.  466.  The  party 
producing  a  witness  is  sponsor  for  his  credibility,  and  may  not,  for 
any  cause,  turn  front,  and  discredit  htm.  If  this  evidence  was  pro- 
duced for  that  purpose,  it  was  within  this  rule,  and*  a  new  trial  should 
be  ordered. 

But  we  are  satisfied  the  inquiries  in  the  nature  of  a  cross-exam- 
ination were  not  resorted  to  for  the  purpose  of  disparaging  the  wit- 
ness. Their  purpose  was  to  refresh  his  recollection,  with  a  view 
to  elicit  from  him  certain  cogent  facts,  and  perhaps  with  the  design 
of  neutralizing  the  effect  of  the  persistent  denials  of  the  witness,, 
and  to  explain  somewhat  the  circumstances  under  which  this  defend- 
ant, adverse  in  feeling,  was  placed  upon  the  stand  in  behalf  of  the 
I^aintiiF.  It  would  not  have  been  policy  for  the  plaintiff's  counsel 
to  discredit  the  witness.  Rein  had  testified  to  facts  connecting  Mar- 
tin with  the  scheme  to  overreach  the  plaintiff.  His  evidence,  if  be- 
lieved, was  sufficient  already  to  make  a  question  of  fact  on  the  charge 
of  conspiracy.  At  that  stage  of  the  case  the  counsel  had  a  right 
to  assume  Martin  would  contradict  fully  the  testimony  of  Rein,  and 
it  was,  consequently,  important  not  to  impugn  his  witness'  veracity,, 
or  bring  him  into  disrepute  with  the  jury.  There  were,  however,, 
salient  ucts,  which,  if  true,  would  rivet  Martin  to  the  attempt  to  de- 
ceive the  plaintiff,  and  the  counsel  believed  he  had  a  right  to  rely 
upon  proving  those  facts  by  Rein.  He  was  suiprised  when  his  wit- 
ness did  not  respond  freely,  and  state  the  facts  evidently  contained 
in  the  affidavit.  He  thereupon  produced  the  affidavit,  at  times  mak- 
ing its  contents  the  keynote  of  his  questions,  at  others  reading  from 
it  literally  to  the  witness. 

As  I  understand  the  authorities,  there  is  a  sharp  distinction  be- 
tween endeavoring  to  show  a  witness,  though  hostile,  is  testifying 
contrary  to  his  previous  declarations,  for  the  purpose  of  assailing 
his  credibility  and  pursuing  a  cross-examination  which  may  inci- 
dentally bring  reproach  upon  him,  but  the  object  of  which  is  to  en- 
liven his  recollection,  or  to  explain  his  testimony  in  the  light  of  his 
former  sworn  statement,  or  to  account  for  the  surprise  of  the  counsel 
at  the  adverse  attitude  of  the  witness.  Greenleaf  on  Evidence,  vol. 
I,  sec.  444;  Wright  v.  Beckett,  i  Moo.  &  Rob.  414;  Melhuish  v. 
Collier,  15  Q.  B.  878;  Bullard  v.  Pearsall,  53  N.  Y.  230;  People  v. 
Kelly,  113  N.  Y.  647,  21  N.  E.  122;  Hunter  et  al.  v.  Wetsell  et  al.,. 
84  N.  Y.  549-555,  38  Am.  Rep.  544;  Rice  on  Evidence,  vol.  i,  page 
610  et  seq. 
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In  Bullard  v.  Pearsall  (supra),  the  plaintiff  called  a  witness  to 
prove  a  conversation  with  the  defendant  had  occurred  prior  to  July 
17th,  which  was  impOTtant.  To  the  surprise  of  the  plaintiff,  the  wit- 
ness testified  the  conversation  occurred  July  24th.  The  plaintiff 
was  allowed  to  ask  him  if,  upon  a  preceding  examination,  he  had 
not  sworn  the  conversation  took  place  in  June.  This  ruling  was 
sustained  by  the  Court  of  Appeals,  and  it  was  the  only  question  dis- 
cussed in  the  ofnnion.   The  court  say,  at  page  231: 

"The  further  question  has  frequently  arisen  whether  the  party  calling  the 
witness  should,  upon  being  taken  by  surprise  by  unexpected  testimony,  be 
permitted  to  Interrogate  the  witness  In  respect  to  fals  own  previous  declara- 
tions, Inconsistent  with  bis  evidence.  Upon  this  point  there  Is  couBiderabla 
conflict  in  the  authorities.  We  are  of  opinion  that  such  questions  may  be 
asked  of  the  witness  for  the  purpose  of  probing  his  recollection,  recalling  to 
his  mind  the  statements  he  has  previously  made,  and  drawing  out  an  explana- 
tion of  his  apparent  inconsistency.  This  course  of  examination  may  result 
In  satisfying  the  witness  that  he  has  fallen  into  error,  and  tiiat  his  original 
statements  were  correct  and  It  is  calculated  to  elicit  the  truth.  It  is  also 
proper  for  the  purpose  of  showing  the  circumstances  which  Induced  the  party 
to  call  him.  oliough  the  answers  of  the  witness  may  involve  blm  in  contra- 
dictions calculated  to  Impair  his  credibility,  that  Is  not  a  suffleloit  reason  toe 
^eluding  the  Inquiry.  Proof  by  other  witnesses  that  his  statements  arc  In- 
correct would  have  the  same  effect,  yet  the  admissibility  of  such  proof  cannot 
be  questioned.  It  Is  only  evidence  offered  for  the  mere  purpose  of  impeach- 
ing the  credibility  of  the  witness  which  Is  inadmissible  wbeu  offered  by  the 
party  calling  him.  Inquiries  calculated  to  elicit  the  facts,  or  to  show  to  the 
witness  that  he  is  mistaken,  and  to  induce  him  to  correct  bis  evidence, 
should  not  be  excluded  simply  because  they  may  result  unfavorably  to  bis 
credibility.  In  case  he  should  deny  having  made  previous  statements  Incon- 
sistent with  bis  testimony,  we  do  not  think  It  would  be  proper  to  allow  such 
statemmts  to  be  proved  by  other  witnesses;  bnt  where  the  qnesttons  as  to 
such  statements  are  confined  to  the  witness  htanself,  we  think  they  are  ad- 
missible." 

In  Hunter  et  al.  v.  Wetsell  et  al.,  supra,  the  subject  was  again  up, 
and  the  court,  after  stating  that  a  party  may  not  impeach  his  own 
witness,  use  this  language  at  page  556 : 

**It  would  not  have  been  sound  If  founded  upon  the  idea  that  plalnttff  could 
not  Impeach  his  own  witness.  It  is  true  that  by  calling  blm  be  represented 
hhn  as  worthy  of  belief,  and  was  not  at  liberty  to  Impeach  hla  general  repu- 
tation for  truth,  or  Impugn  his  credibility  by  general  evidence  tending  to  show 
that  he  was  unworthy  of  belief.  That  was  neither  the  purprae  nor  effect  of 
ttte  evidence.  Plaintiff  was  at  liberty  to  contradict  him  as  to  the  particular 
fact  of  there  having  been  no  restatement  (Thompson  v,  Blanchard,  4  N.  Y. 
311),  and  this  not  only  when  it  appeared  ttiat  the  witness  was  Innocently 
mistaken,  bnt  even  wh«i  the  evidence  might  collaterally  have  the  effect  of 
showing  that  he  was  generally  unworthy  of  belief." 

This  distinction  is  also  recogfnized  in  Coulter  v.  American  Mer- 
chants' Union  Express  Company,  56  N.  Y.  585,  and  which  is  a  lead- 
ing authority  enunciating  the  principle  that  a  party  may  not  impugn 
the  trustworthiness  of  a  witness  whom  he  has  placed  upon  the  staul 
The  court  says,  at  the  close  of  its  opinion,  at  page  590: 

"There  Is  a  class  of  cases  In  which  a  party  who  calls  a  witness  has  been 
allowed  to  show  by  his  own  ezamiuation,  at  least.  If  not  by  introdudug  proof 
by  others,  that  he  had  prevloasly  stated  the  facts  In  a  dlflvent  manner;  but 
this  seems  to  stand  upon  the  ground  of  surprise,  as  contrary  to  what  the  party 
had  a  r^ht  or  had  been  led  to  believe  be  would  testify,  or  of  deceit  through 
the  Influence  of  the  other  partT'" 
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Some  of  these  cases  were  animadverted  upon  in  the  recent  case  in 
the  United  States  Supreme  Court,  Putnam  v.  U.  S.,  162  U.  S.  687, 
16  Sup.  Ct.  .923,  40  L.  Ed.  1 1 18.  In  that  case  a  witness*  recollec- 
tion was  endeavored  to  be  refreshed  by  reference  to  his  testimony 
before  the  grand  jury,  and  a  majority  of  the  court  held  the  evidence 
was  incompetent,  for  the  reason  that  the  time  when  it  was  given 
was  not  contemporaneous  with  the  transaction  to  which  it  related. 
An  elaborate  discussion  of  the  authorities  followed,  resulting  in  a 
disapproval  of  the  doctrine  of  the  cases  to  which  I  have  referred, 
but  the  underlying  principle  which  is  the  text  for  the  opinion  is  not 
analogous  to  the  one  involved  in  the  case  under  discussion.  The  mat- 
ter, even  to  the  extent  of  allowing  a  party  to  contradict  his  own  wit- 
ness was  regulated  by  statute  in  Great  Britain  in  1S54.  17  &  18 
Vict.  c.  125,  §  22. 

On  principle  an  examination  of  this  kind  is  within  the  rule  permit- 
ting the  cross-examination  of  an  adverse  witness  by  the  party  calling 
him.  The  manner  in  which  it  shall  be  conducted  rests  with  the  trial 
court,  and  the  discretion  exercised  will  not  be  interfered  with  unless 
it  has  been  abused.  The  chief  purpose  of  the  probing  character  which 
the  examination  may  take  is  to  ascertain  and  lay  the  proof  before 
the  jury.  The  object  is  not  to  allow  the  party  to  asperse  his  own 
witness,  although  that  may  result  m  some  degree.  While  it  is  often 
difficult  in  an  actual  trial  to  note  the  distinction  adverted  to,  yet 
in  theory  and  in  principle  it  is  well  defined.  In  the  present  case  we 
think  it  may  well  be  said  the  plaintiff's  counsel  kept  within  the  com- 
pass of  the  authorities  to  which  we  have  referred,  and  whatever  there 
may  have  been  in  the  examination  of  Rein  which  tended  to  disparage 
his  credibility  was  auxiliarv  to  the  chief  punx)se  for  which  the  method 
adopted  was  permitted.  The  judgment  and  order  should  be  affirmed, 
with  costs. 

Judgment  and  order  affirmed,  with  costs. 

ADAMS,  P.  J.,  and  HISCOCK.  J.,  concur.  WILLIAMS  and 
NASH,  JJ.,  dissent. 


WALSH  T.  NEW  TORK  ft  Q.  0.  RT.  CO. 

(Sniveme  Court,  Appellate  Division,  Second  Department  llarch  6,  1903.) 

Master  and  SBBTAirr— NBOiiieBNOC— Oarb  RBqunuiD  or  Bertaht. 

A  servant  who,  In  the  discharge  of  his  duties,  ascends  a  telegraph  pole, 
Is  not  bound  to  fasten  the  pole  with  guy  ropes,  braces,  etc.,  unless  the 
danger  of  proceeding  otherwise  Is  known  and  obvious. 
Same— Tools— Choice  or  Tools. 

An  electric  lineman,  who  ascends  a  telegraph  pole  for  the  purpose  of 
cntthig  wires,  has  a  right  to  use  such  of  the  appliances  furnished  as 
appear  to  blm  to  be  reasonably  safe  for  the  performance  of  the  task. 
Sake— Ikspbction  bt  Srrtant. 

Where  an  electric  lineman,  in  the  discharge  of  his  duties,  ascends  a 
telegraph  pole,  It  Is  not  Incumbent  on  him  to  make  an  inspection  of  the 
pole,  where  the  defect  Is  not  obrlons. 

1 3.  9ee  Master  and  Servant,  toL  84,  Cent  Dig.  ff  717. 
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4.  Bahk— Inspbotioh  bt  Defekdakt. 

It  iB  the  duty  of  an  employer,  who  senda  a  serrant  to  the  top  of  a 
telegraph  pole,  to  Inspect  the  pole  In  order  to  Ke  wheQwr  It  Is  safe. 

5.  Sahb— Phoxihatb  Cacbe, 

Where  an  electric  lineman  was  Injured  owing  to  a  pole  on  which  be 
was  at  work  falling  when  the  wires  were  cat,  and  It  appeared  that  the 
pole  had  deteriorated  from  dry  rot,  so  that  It  was  supported  by  only  a 
small  portion  of  good  material*  the  proximate  cause  of  the  injury  waa 
the  defect  In  the  pole. 
6l  Samk— Notice  of  Defect. 

Where  an  electric  lineman  la  Injured  by  a  pole  on  which  he  Is  workli^ 
breaking  with  him,  owing  to  It  having  deteriorated  from  dry  rot,  that 
the  wires  were  being  removed  from  wooden  to  Iron  polea  did  not  amount 
to  notice  that  the  wooden  poles  were  defective. 

Goodrich,  P.  J.,  dissenting. 

Appeal  from  trial  term.  Kings  county. 

Action  by  John  Walsh  against  the  New  York  &  Queens  County 

Railway  Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

George  F.  Hickey,  for  appellant. 
S.  S.  Whitehouse,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  a  servant  of  the  defendant,  brings 
this  action  to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  through  the  negligence  of  the  defendant  in  that  it  did 
not  provide  him  with  a  reasonably  safe  place  in  which  to  work.  The 
defendant  was  engaged  in  removing  its  cables  and  wires,  used  in  the 
operation  of  its  electric  street  railway,  from  wooden  poles  on  one  side 
of  Jackson  avenue.  Long  Island  City,  to  new  iron  poles  on  the  other 
side  of  the  avenue.  The  plaintiff  was  one  of  the  linemen  employed  in 
this  work,  and  preparatory  to  taking  down  the  cables  he  ascended  one 
of  the  wooden  poles  and  started  sawing  the  wire.  After  cutting 
through  the  wire,  the  pole  fell,  carrying  the  plaintiff  with  it,  resulting 
in  injuries  to  his  ankle  and  back.  The  evidence  showed  that  the  pole, 
which  was  about  one  foot  through  at  the  point  of  breaking,  was  de- 
teriorated by  dry  rot,  so  that  it  was  supported  only  by  a  small  portion 
of  good  material  at  the  heart,  though  this  fact,  owing  to  the  painting, 
was  not  obvious  upon  ordinary  inspection  of  the  surface.  Other  .poles 
in  the  same  vicinity,  and  presumptively  set  at  the  same  time,  were 
found  to  require  chopping  to  bring  them  down,  and  it  was  evident  from 
the  testimony  that  the  jury  might  find  that  nothing  short  of  an  inspec- 
tion by  means  of  tools  which  would  develop  the  interior  condition  of 
the  pole  could  discover  the  defective  condition  of  the  same.  The 
jury  found  a  verdict  in  favor  of  the  plaintiff  for  $3,000,  and  the  defend- 
ant appeals  to  this  court. 

The  appellant  urges  that  the  proximate  cause  of  the  pole's  breaking 
was  the  strain  upon  it  from  the  wires  and  cables  after  they  had  been 
cut,  through  the  negligence. ol  the  plaintiff  and  his  fellow  servants,  this 
alleged  negligence  of  the  plaintiff  and  his  fellow  servants  consisting  ia 


Digiiized  by 


Google 


Sup.  Ct.) 


WALSH  T.  NBW  rOBK  *  Q.  O.  BT.  CO. 


769 


a  failure  to  use  the  proper  appliances  furnished  by  the  defendant. 
Without  deciding  this  question,  it  may  be  said  that  there  was  a  conflict 
of  evidence  upon  what  what  were  the  proper  appliances  to  be  used, 
and  there  was  evidence  that  the  plaintiff,  at  the  time  of  the  accident, 
was  proceeding  in  a  manner  used  by  others,  and  which  was  not  shown 
to  be  improper  or  to  involve  greater  danger  than  the  method  which 
the  defendant  claims  should  have  been  adc^ted.  The  real  question 
here  is  whether  the  defendant  provided  a  reasonably  safe  place  in 
which  the  plaintiff  was  to  perform  his  labors ;  whether  it  had  discharged 
its  duty  in  protecting  him  against  dangers  which  were  not  known  and 
obvious  to  him  in  the  performance  of  a  duty  necessarily  involving 
danger;  and  whether  the  plaintiff,  in  undertaking  these  dangerous 
duties,  used  the  degree  of  care  which  it  was  reasonable  to  expect  of 
him  under  the  circumstances.  He  was  not  bound  to  exercise  the 
highest  possible  degree  of  care ;  he  was  not  bound  to  fasten  the  pole 
with  guy  ropes,  braces,  etc.,  which  would  make  it  impossible  for  the 
pole  to  fall,  unless  the  danger  of  proceeding  otherwise  was  known 
and  obvious  upon  a  reasonable  inspection  consistent  with  the  discharge 
of  his  duties.  He  had  a  right  to  assume  that  the  master  had  dis- 
charged its  duty  in  so  far  as  a  reasonable  use  of  his  faculties  would  not 
disclose  to  the  contrary,  and  he  had  a  right  to  use  such  of  the  appli- 
ances furnished  him  by  the  defendant  as  appeared  to  be  reasonably 
ad^ted  to  the  performance  of  the  rude  task  before  him.  Tarvis  v. 
Northern  New  York  Marble  Co.,  55  App.  Div.  272,  276,  67  N.  Y. 
Snpp.  78,  and  authority  there  cited.  It  was  not  the  duty  of  the  plain- 
tiff to  n^e  an  inspection  of  the  pole,  where  the  defect  was  not  ob- 
vious. That  duty  thp  law  imposes  upon  the  master  (Jarvis  v.  North- 
em  New  York  Marble  Co.,  supra),  and  if  the  plaintiff  was  injured  while 
performing  a  duty  imposed  upon  him  by  the  master,  and  while  in  the 
exercise  of  reasonable  care,  he  is  entitled  to  recover.  The  evidence 
in  this  case  shows  conclusively  that  the  pole  was  rotten  and  deteriorat- 
ed, so  that  it  was  liable  to  fall  whenever  it  was  called  upon  to  bear 
any  additional  strain.  The  defendant  knew  that  in  sending  the  plaintiff 
to  the  top  of  the  pole  for  the  purpose  of  removing  the  neavy  cables 
and  wires  the  pole  would  be  subjected  to  additional  straui,  and  it  was 
the  duty  of  the  defendant  to  inspect  the  pole  in  order  to  know  whether 
it  was  safe  for  the  plaintiff  to  climb  it.  The  mere  fact  that  the  plain- 
tiff did  not  use  all  of  the  precautions  which  would  have  been  demanded 
in  the  exercise  of  due  care,  had  he  known  the  condition  of  the  pole, 
does  not  deprive  him  of  the  right  to  recover  for  his  injuries  where  it 
appears  that  he  used  all  of  the  precautions  which  were  demanded  under 
the  circumstances  as  they  appeared  upon  the  surface,  and  where  there 
was  no  obvious  reason  for  believing  that  the  pole  was  tn  a  different 
state  of  preservation  ftom  those  about  it.  Here  the  accident  did  not 
result  from  any  negligence  on  the  part  of  the  plaintiff  or  of  his  fellow 
servants.  At  least  there  was  evidence  from  which  the  jury  might  reach 
this  conclusion,  and  the  proximate  cause  of  the  accident  was  the  defect 
in  the  j)ole  which  it  was  the  duty  of  the  defendant  to  make  an  effort  to 
discover  by  means  of  an  inspection  before  asking  the  plaintiff  to  under- 
take the  work  of  removing  the  cables  and  wires.  McGuire  v.  Bell 
Telephone  Co.,  167  N.  Y.  208,  60  N.  E.  433.  53  L.  R.  A.  437.  There 
SON.Y.S.— 48 
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was  evidence  that  the  work  of  inspection  of  poles  was  usually  under- 
taken by  men  employed  for  that  purpose,  and  there  is  no  evidence  that 
the  defendant  had  made  any  proper  inspection  of  the  pole  where  the 

plaintiff  was  injured,  and  this  defect  in  the  defense  is  not  met  by  the 
fact  that  the  purpose  of  the  wcffk — the  removal  of  the  cables  from 
wooden  to  iron  poles — was  intended  to  give  notice  that  the  wooden 
poles  were  defective.  This  is  only  one  of  the  reasons  that  might  have 
operated  to  induce  the  change,  and  it  did  not  relieve  the  defendant  from 
the  duty  of  providing  a  reasonably  safe  place  for  the  plaintiff  to  work. 

We  think  the  verdict  for  $3,000  is  not  excessive,  and  we  are  clearly 
of  opinion  that  the  learned  court  below  did  not  err  in  refusing  to  dis- 
miss the  complaint  at  the  close  of  defendant's  case.  There  were  ques- 
tions of  fact  for  the  jury  to  determine,  and  with  the  result  reached  this 
court  is  not  prepared  to  interfere. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.   All  concur,  except  GOODRICH,  P.  J.,  who  dissents, 

GOODRICH,  P.  J.  I  dissent.  The  plaintiff  was  a  lineman  for 
15  years,  and  familiar  with  the  dangers  of  that  occu[Kition.  The  acci- 
dent resulted  from  his  cutting  a  heavy  cable  without  using  the  tackle 
provided  for  supporting  the  pole  during  such  an  operation.  There 
were  fellow  servants  engaged  in  d<Ang  the  work,  whose  duty  it  was  to 
examine  the  condition  of  the  pole,  and  if  they  had  done  this  its  condi- 
tion would  certainly  have  appeared.  Their  failure  to  do  so  was  the 
negligence  of  fellow  servants. 


CHURCH  T.  CHUBCH. 
(Supreme  Comt  Appellate  DItMod,  Third  Department  Maicb  11,  1008.) 

1.  DiVOHCS— POBTFONBHEMT  OT  TrIAL— ABSENCE  OF  WITKE8UM. 

Platntlfl  was  entitled  to  the  postponement  of  her  dtvoree  suit  where 
her  affidavit  showed  that  there  wore  namerons  wltneBna  ontstde  of  the 
county,  who  were  neeeasary  and  material,  and  whose  attendance  she  h^ 
been  unable  to  procure  though  one  of  the  witnesses  was  produced  br 
defendant 

SL  Bamb— Estoppel  to  Oppobe  PoflTPONBMKNT. 

In  an  action  for  divorce,  defendant  was  directed  by  the  court  to  pay 
plaintiff  $30  counsel  fee  to  enable  her  to  prepare  for  trial  and  to  subpoena 
witnesses,  but  failed  to  do  so  until  tbe  morning  of  the  trial,  when  it  was 
too  late  for  her  to  procure  the  necessary  witnesses.  Held,  that  defendant 
was  estopped  from  opposing  plaintlfTs  motion  for  a  postponement,  on  the 
ground  that  she  was  negligent  in  making  preparations  for  the  trlaL 

Appeal  from  Special  Term,  Fulton  county. 

Action  for  divorce  bv  Alfaretta  J.  Church  against  George  L. 
Church.  Defendant  filed  a  counterclaim  for  divorce.  From  a  judg- 
ment of  divorce  for  defendant,  and  from  an  order  denying  plaintiff's 
motion  to  settle  the  issues  in  the  action,  plaintiff  appeals.  Reversed. 

The  action  was  brought  by  tbe  plaintiff  against  the  defendant  for  an  ab- 
solute divorce.  In  the  answer  of  the  defendant  tbe  allegations  of  tbe  com- 
plaint were  denied,  and  a  coimterclalm  was  alleged  against  tbe  plalntlfT  for  a 
divorce  in  behalf  of  the  defendant.  The  case  came  on  for  trial  at  an  ad- 
journed term  at  chambers.  At  this  time  the  plaintiff  offered  no  evidence,  and 
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upon  the  defendant's  evidence  the  conrt  adjudged  tbat  the  defendant  was  en- 
titled to  a  dlTorce  asalnst  tbe  plalatltt,  and  ordered  Judgment  accordingly. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  LYON,  CHASE, 
and  CHESTER,  JJ. 

Clark  L.  jorden,  for  a^^Uant. 
Thomas  Hogan,  for  respondent 

SMITH,  J.  We  think  that  this  judgment  must  be  reversed  for 
the  refusal  of  the  trial  court  to  grant  a  postponement  upon  the  mo- 
tion of  the  plaintiff.  The  affidavit  for  a  postponement  shows  that 
there  were  numerous  witnesses  outside  of  the  county  of  Fulton  who 
were  necessary  and  material  for  the  plaintiff  upon  the  trial  of  this 
action  which  the  plaintiff  had  been  unable  to  procure.  In  the  affida- 
vit is  included  the  usual  affidavit  of  merits,  and  the  usual  case  made 
fen*  a  postponement  of  the  trial.  It  is  true  that  one  of  the  witnesses 
claimed  to  be  a  necessary  and  material  witness  was  produced  there 
by  the  defendant,  but  the  affidavit  specifies  other  witnesses  whose 
testimcmy  is  material  to  the  plaintiff. 

Nor  can  the  plaintiff  be  held  to  have  been  negligent  in  not  having 
these  witnesses  at  the  trial.  The  defendant  had  been  required  by 
an  order  of  the  court  to  give  to  the  plaintiff  $30  counsel  fee  to  enable 
the  plaintiff  to  prepare  for  trial  and  to  subpoena  witnesses.  This 
counsel  fee  was  not  paid  until  the  morning  of  the  day  of  the  trial, 
when  it  was  too  late  for  the  plaintiff  to  procure  the  necessary  wit- 
nesses. We  think  that  she  might  fairly  have  waited  until  the  counsel 
fee  was  paid  her  before  she  prepared  for  trial,  and  the  delay  of  the 
defendant  in  making  payment  thereof  must  estop  the  defendant  from 
claiming  that  plaintiff  was  negligent  in  failing  to  make  her  preparation. 

With  this  disposal  of  the  judgment,  it  is  probably  unnecessary  to 
determine  the  appeal  from  the  order  declining  to  settle  the  issues  for 
a  jury  trial.  If  there  had  been  a  waiver  for  the  purpose  of  a  trial 
upon  the  adjourned  day  upon  which  it  was  tried,  that  waiver  would 
lordly  be  applied  where  other  good  and  sufficient  reason  existed  for 
postponing  the  trial  from  the  6a.y  upon  which  it  was  consented  that 
the  trial  should  be  had. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  plaintiff  to  abide  event. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant  to  abide 
erait,  and  order  modified  to  as  to  provide  leave  for  renewal  of  motion  to 
settle  isaues,  and  as  so  modified  affirmed.  All  concur. 


BELMONT  V.  BIQVA  IRON  00. 

(Supreme  Oonrt^  Appellate  Division,  First  Department   BfarCh  6,  190S.) 

Attacbheht— Vacatiok  aftkb  JaDOMHHT—UoTiON— Effect  of  Judoubrt. 
Where  a  notice  of  motion  to  vacate  au  attachment  recited  that  de- 
fendant moved  to  vacate,  both  on  the  attachment  papers  and  on  the 
Judgment  recovered  in  the  action,  without  limiting  the  use  he  desired  to 
make  of  the  Judgment,  snch  Judgment  was  as  available  to  plalntlfT  as  to 
defendant  to  establish  any  facta  of  which  It  furnished  proof. 
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&  Sahb— Dbvbhsb  nf  AFPiOATrra— Aidbb  bt  Jodquskt. 

Wbcre  ft  Jadgment  In  attacbment  against  a  foreign  coriwration  ndted 
tbat  defendant  was  a  foreign  corporation,  and  showed  tbat  plalntUf  had 

a  cause  of  action  against  defendant  for  breach  of  an  express  contract  for 
the  paymoit  of  money,  and  for  the  Identical  sum  alleged  in  the  warrant 
of  attachment  to  be  doe,  It  would  be  presumed,  on  a  motion  to  vacate 
the  attachment,  based  on  tiie  attachment  papers  and  on  the  Judgment, 
that  the  facte  recited  In  the  Judgment  were  supported  by  autticient  proof, 
and  It  was  Immaterial  tibat  sacli  facta  were  not  anfflcientiy  proved  the 
attachment  affldavlts. 

i.  6amb— Ibbuancb  op  Souhohs— Proot. 

Under  Code  Civ.  Proc.  1  638,  providing  that  a  warrant  of  attachmrait 
may  be  Ranted  to  accompany  the  snmmona,  or  at  any  time  after  the 
commencement  of  the  action,  but  tliat  service  of  the  summons  sliall  be 
made  within  30  days  after  Its  Issuance,  proof  of  the  issuance  of  a  sum- 
mons IB  not  requlr^  as  a  condition  to  the  issuance  of  the  attaclmient. 

Appeal  from  Special  Term,  New  York  county. 
Action  by  August  Belmont  against  the  Sigua  Iron  Compamr.  From 
an  order  vacating  an  attachment,  plaintiff  appeals.  Reversed. 

The  warrant  of  attachment  hareln  was  granted  on  June  B,  1804.  The  at- 
tachment  affidavit  sets  out  the  loan  from  the  plaintiff  to  the  defendant  of 
$10,000  on  February  1,  1803,  for  which  the  defendant  executed  and  delivered 
to  the  plaintUf  Its  promissory  note  for  that  sum;  and  states  that  the  defend- 
ant is  a  foreign  corporation,  that  $10,304  Is  due  above  all  couuterelalms,  and 
that  the  summons  liad  been  Issued.  The  motion  to  vacate  the  attachm«it  is 
made  for  supposed  Insufticiency  of  proof  on  these  points.  The  attachment 
affidavit  was  by  the  plaintlCTa  attorney  "for  the  reason,"  as  therein  stated, 
"that  the  plaintiff  la  absent  from  the  city  of  New  York,"  and  it  recites  as 
grounds  for  Information  and  belief  a  personal  statement  made  by  the  plaintiff 
to  the  attorney,  and  the  fact  that  the  latter  "had  personal  charge  for  nearly 
a  year  last  past  of  the  said  claim  on  behalf  of  the  plaintiff."  The  defendant 
moved  to  vacate  both  on  the  attachment  papers  and  on  the  Judgmait  recov- 
ered  hi  the  action  on  November  20,  1902.  Such  Judgment  recites  that  the  de- 
fendant Is  a  "foreign  corporation";  that  the  summons  and  complaint  were 
served  without  the  state,  pursuant  to  an  order  to  that  effect;  and  that  the 
plaintiff  on  November  10,  1002,  made  application  to  this  court  for  Judgment, 
and  an  order  was  "thereupon  made  awarding  Judgment  to  the  plaintiff  tor 
$10,904  and  Interest."  The  plaintiff,  on  the  return  of  the  motion,  sought  to 
austahi  the  attachment  by  new  affidavits;  but  these,  on  objection,  were  re* 
Jected  upon  the  ground  that  the  motion  was  made  upon  the  original  papws, 
and  tibe  plaintiff  was  not  entitled  to  liave  admitted  new  proof  In  support  of 
his  attachment  The  Special  Term  accordingly  vacated  the  attachment,  and 
from  the  order  so  entered  this  appeal  Is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Henry  W.  Hardon,  for  appellant. 
R.  Burnham  Moffat,  for  respondent. 

O'BRIEN,  J.  The  proof  as  to  the  making  and  delivery  of  the 
promissory  note  was  sufficient,  and  the  contentions  at  the  Special 
Term  related  to  the  other  matters  covered  by  the  attachment  affi- 
davit, and  were,  principally,  whether  or  not  the  defendant  is  a  foreign 
corporation,  whether  the  amount  specified  was  due  above  all  counter- 
claims, and  whether  the  summons  had  been  issued.  In  these  particu- 
lars the  defendant  insisted  that  the  proof  to  su[^x»t  the  attachment 
was  insufficient. 
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In  determining  the  strength  of  these  intentions,  the  first  question 
for  consideration  is  the  one  which  was  resolved  adversely  to  the  plain- 
tiff, namely,  whether,  in  moving  upon  the  original  affidavits  and  also 
on  the  judgment,  the  defendant  opened  the  door,  under  section  683 
of  the  Code  of  Civil  Procedure,  for  the  admission  of  new  proof  in  sup- 
port of  the  attachment.  The  learned  judge  at  Special  Term  held  that 
no  right  had  been  conferred  by  the  defendant  upon  the  plaintiff  to  offer 
additional  affidavits,  and  in  his  opinion  said : 

"Where  an  affldavit  is  offered  merely  to  sbow  the  party's  right  to  more  or 
to  excuse  laches,  no  right  is  thereby  conferred  on  the  opposing  party  to  offer 
other  affidavits  in  support  of  the  attachment.  Trow's  Printing,  etc.  Com- 
pany T.  Hart,  8S  N.  Y.  SOO;  Stenbeo  County  Bank  v.  Alberger,  73  N.  T.  179." 

With  respect  to  these  cases  it  is  first  to  be  observed  that  they  both 
relate  to  motions  made  by  subsequent  lienors  or  transferees,  and  not 
by  a  defendant.  Where  the  former  move,  it  is  necessary  under  the 
Code  to  show,  before  doing  so,  that  the  lienor  has  a  status,  and  this 
requires  proof  that  he  has  a  Hen  on  the  property  attached.  We  find, 
however,  no  such  condition  imposed  upon  a  defendant  who,  from  his 
position  in  the  action,  has  a  right,  without  more  appearing  than  that  he 
is  a  defendant,  to  move  to  vacate  an  attachment.  It  is  true  that,  if 
he  should  delay,  and  in  the  meantime  it  appeared  that  the  property 
levied  upon  under  the  attachment  had  been  applied  upon  the  judgment 
rerovered  in  the  action,  this  would  result  in  a  denial  of  his  motion. 
Such  facts,  however,  it  is  unnecessary  for  him  to  show  for  the  pur- 
pose of  moving,  but  rather  they  would  be  a  matter  of  defense  to  the 
motion,  and,  seemingly,  it  would  be  necessary  for  the  plaintiff  to  prove 
them  in  order  to  resist  an  attack  made  by  the  defendant  upon  the  at- 
tachment. If  so,  then  the  defendant's  motion  was  founded  upon  proof 
in  addition  to  the  original  affidavit,  and  this  opened  the  door  for  new 
affidavits  by  the  plaintiff  in  support  of  his  attachment. 

Without  decidmg  this  question,  however,  and  assuming  that  it  was 
necessary  for  the  defendant,  before  moving,  to  establish  a  status,  by 
showing  that  the  attached  property  had  not  been  applied  on  the  judg- 
ment, we  think  it  but  right  that,  he  having  moved  on  the  judgment, 
such  judgment  was  as  available  to  the  plaintiff  as  it  was  to  him  in 
establishing  any  facts  of  which  it  furnished  the  proof.  In  other  words, 
the  judgment  was  used  upon  the  motion,  and,  no  limitation  having 
been  fixed  by  the  notice  of  motion,  it  was  before  the  court  for  what  it 
was  worth.  So  considered,  we  think  its  effect  was  to  supply  the  de- 
fects in  the  procrf  in  the  respects  in  which  it  was  insisted  that  the 
original  affidavit  was  defective.  Thus,  the  judgment  recites  that  the 
defendant  is  a  "foreign  corporation,"  and  it  snows  that  the  t^intiff 
had  a  cause  of  action  against  the  defendant  for  the  breach  of  an  ex- 
press contract  for  the  payment  of  money,  and  for  the  identical  sum 
alleged  in  the  warrant  to  be  due.  In  this  manner  the  amount  for 
which  the  plaintiff  was  entitled  to  recover  above  all  counterclaims  is 
shown.  The  entire  judgment  roll  is  not  printed,  but,  it  being  one  of 
our  own  records,  we  have  a  right  to  assume  that  the  facts  recited  in 
the  judgment  are  supported  by  sufficient  proof.  That  is  to  say,  the 
defendant  having  moved  on  a  copy  of  the  judgment,  which  presumably 
was  regularly  entered,  the  further  presumption  that  it  was  entered 
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Upon  sufficient  proof  to  support  its  recitals  may  be  indulged  in.  At 
all  events,  it  may  be  viewed  as  containing  admissions  made  by  the  de- 
fendant, who  moved  upon  it,  and  used  it  presumably  on  the  strength 
of  its  validity  as  a  basis  to  establish  his  status  to  make  the  motion, 
thereby  affirming  its  verity.  ' 

Regarding  the  statements  in  the  judgment  as  admissions  by  the  de- 
fendant,  the  jurisdictional  defects  upon  which  the  defendant  particu- 
larly relied  were  supplied,  as  we  have  endeavored  to  point  out. 

With  respect  to  the  summons  all  that  need  be-  said  is  that  section 
638  of  the  Code  of  Civil  Procedure  provides  that  the  warrant  may  be 
granted  "to  accompany  the  summons  or  at  any  time  after  the  com- 
mencement of  the  action,"  from  which  the  inference  may  be -drawn 
that  no  proof,  in  the  first  instance,  of  the  issue  of  the  summons,  is 
requisite.  That  secti(»i  further  provides  for  the  service  of  the  sum- 
mons within  30  days  after  the  issue  of  the  warrant.  Here  the  attach- 
ment was  granted  June  5,  1894,  and  service  on  June  30, 1894,  is  recited 
in  the  judgment. 

We  have  examined  the  minor  objections,  but  do  not  think  they  re- 
quire to  be  specially  mentioned,  more  than  to  say  that  we  regard  them 
as  without  merit.  The  long  time  that  has  elapsed,  and  the  fact  that 
the  motion  was  not  made  until  after  the  judgment  was  recovered,  and 
then  only  upon  the  papers  on  which  the  motion  was  made,  require  that 
we  should  indulge  in  every  reasonable  presumption  to  support  the  at- 
tachment. We  think  the  defendant's  motion  to  vacate  the  attachment 
should  have  been  denied. 

The  order  appealed  from  should  accordingly  be  reversed,  with  $TO 
costs  and  disbtu'sements,  and  the  motion  denied,  with  $10  costs.  All 
concur* 


HEYEB  T.  OITT  OF  NEW  YORK. 

(Bapreme  Oonrt;  Appellate  Division,  First  Department.  March  6.  1903.) 

L  JuDOMENTB— Default— Vacatiok— Tender  op  Plbadinh. 

A  motion  to  open  a  default  for  defendant's  failure  to  plead,  made  sev- 
eral months  after  the  default  was  entered.  Should  not  be  granted  where 
no  copy  of  the  proposed  pleading  was  served  with  the  motion  papers. 

Appeal  from  Special  Terra,  New  York  county. 

Action  by  Henry  Meyer  against  the  city  of  New  York.  From  an 
order  opening  defendant's  default  and  allowing  it  to  answer,  plaintiff 
appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN.  INGRAHAM,  and  LAUGHUN,  JJ. 

Louis  Manheim,  for  appellant. 
Theodore  Connoiy,  for  respondent. 

INGRAHAM,  J.  The  action  appears  to  have  been  commenced 
in  December,  1901,  and  the  defendant  failed  to  answer  or  demur. 
Judgment  was  entered  by  default  on  January  15,  1902,  and  execution 

f  1.  See  Judgment  v(d.  80,  Cent.  Dig.  i  817. 
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waa  issued  on  the  21st  day  of  April,.  1902.  On  June  lo,  1502,  the 
defendant  obtained  an  order  requiring  the  plaintiff  to  show  cause  why 
the  judgipent  should  not  be  vacated  upon  an  affidavit  of  an  assistant  to 
the  Corporation  Counsel,  stating  that  the  judgment  was  entered  by  an 
inadvertence,  and  an  afHdavit  of  the  Deputy  Comptroller,  stating  that 
he  is  informed  and  believes  that  there  is  a  good  and  substantial  de- 
fense on  the  merits  to  the  cause  of  action  set  forth  in  the  complaint ; 
but  there  is  no  statement  of  the  defense  to  be  alleged  in  the  answer, 
and  no  copy  of  the  proposed  answer  is  made  a  part  of  the  motion  pa- 
pers. The  special  term  vacated  the  judgment  upon  the  payment  to 
the  plaintiff  of  the  amount  of  the  costs  to  date,  and  upon  the  payment 
to  the  sheriff  of  his  fees  under  the  execution,  and  allowing  the  defend- 
ant to  serve  an  answer  witl^  20  days  after  the  entry  of  the  order. 

Wc  have  uniformly  held  that  a  motion  to  open  a  default  upon  the 
pleadings  will  not  be  granted  unless  a  copy  of  the  proposed  pleadings  is 
served  with  the  motion  papers ;  and  there  is  no  reason  why  this  rule 
should  not  be  applied  to  the  city  of  New  York  as  well  as  to  other  liti- 
gants. .  Before  a  default  should  be  opened  it  must  appear  that  there 
is  a  substantial  issue  to  be  tried ;  and  it  is  quite  essential,  in  determin,- 
ing  that  question,  that  the  pleadings  proposed  by  the  party  in  default 
should  be  before  the  court.  In  this  case  the  judgment  was  entered 
almost  five  months  before  the  motion  was  made,  and  there  is  no  sug- 
gesticHi  but  that  the  defendant  had  ample  time  to  prepare  the  proposed 
answer  and  serve  it  with  the  motion  papers.  For  this  reason  we  think 
the  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs;  with  leave  to  the 
defendant  to  renew  the  motion  on  payment  of  such  costs.  All  concur. 


O'BRIEN  T.  SUPBSME  COUNCIL,  CATHOLIC  BKNET.  LBGION. 
OSmireme  Conr^  Appellate  DlvlBioii,  BM  D^>artment  March  6^  1008.) 

1.  H DTUAL  BbNEFIT  ASSOCIATION — CONTRACT  OF  MeUBBR. 

In  a  beneficial  association,  the  certificate  and  the  constitution  and  by- 
laws constitute  the  contract  between  the  member  and  the  aasoelatlon. 
jL  Same— Chamob  ik  Bt-Lawb— Benbficiart— Ysbtbd  Riobts. 

A  mutoal  benefit  certificate  provided  that  on  proof  of  permanent  dis- 
ability the  member  should  be  entitled  to  one-half  the  Insurance,  and  that 
the  member  sbould  hare  the  right  to  change  ben^ciaries.  A  certificate 
was  payaUe  to  the  member's  wife,  and  after  her  death  was  made  payaUe 
to  the  secoud  wife,  who  died  before  the  member,  no  further  change  being 
made  in  the  certificate.  After  the  second  wife  was  substituted  as  bene- 
ficiary the  by-laws  were  changed,  so  as  to  provide  ttiat  on  the  death  of 
the  beneficiary  before  the  member  the  administrator  of  the  beneficiary. 
Instead  of  the  administrates  of  the  member,  should  be  entitled  to  the 
proceeds  of  the  certificate.  Eeld,  that  neither  the  member  nor  the  first 
wife  had  any  vested  Interest  In  the  certificate,  so  as  to  render  the 
amended  by-law  void  as  to  them. 
&  Bank— Bt-Laws— Rsasovablhrbbs. 

A  by4aw  of  a  mutual  bmefit  awoclatton  altering  the  existing  by-laws 
«o  as  to  provide  that  In  case  of  the  death  of  a  beneficiary  before  that  of 

t  X  See  Inanrance,  vol  28,  Cent  Dig.  i  1854. 
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the  member  tbe  adminUrtrator  of  the  beneficiary,  Instead  ot  tiie  aflrolnlB- 
trator  of  liM  member,  sball'  receive  tbe  itroceeda  ot  tbe  certlftcate.  Is 
reasonable. 

Submissicm  of  controversy  without  action,  under  Code  Civ.  Proc.,  § 
1379^  between  James  A.  O'Brien,  as  administrator  of  the  estate  of 
Thomas  J.  O'Brien,  deceased,  and  the  Supreme  Council,  Catholic 
Benevolent  Legion.   Judgment  for  defendant. 

The  facta  agreed  upon  by  the  parties  hereto  show  that  tbe  defendant  la  a 
benertdoit  life  Insurance  aasocladon,  Incorporated  nnder  tbe  lawa  of  tbe  state 
of  New  York;  that  on  or  about  tbe  ISth  day  of  December,  18S8,  the  defend- 
ant duly  iBsned  to  Thomas  J.  O'Brien,  one  of  Its  members,  a  benefit  certificate, 
number  2,887,  for  the  payment  of  f4,000,  one  half  of  whlcli  was  payable  to 
said  member  if  he  should  become  permanently  disabled,  and  the  other  half 
to  his  legal^  designated  beneficiary;  that  Mary  O'Brien,  the  wife  of  Thomas 
J.  O'Brien,  was  the  legally  designated  beneficiary  nnder  the  said  certificate 
at  the  time  It  was  fssned;  tbat  on  or  about  the  13tb  day  of  February,  1894, 
the  said  Mary  O'Brien  died,  and  that  thereafter  the  said  Thomas  J.  O'Brien 
married  Agnes  B.  Sheridan,  and  tiiat  on  or  about  the  11th  day  of  January, 
189T,  be  caused  said  benefit  certificate  to  be  changed,  nialclng  Agnes  B. 
O'Brien,  bis  second  wife,  ben^ciary  tha^under;  tbat  on  or  alwnt  tbe  lltb 
day  of  September,  1901,  the  said  Agnes  B.  O'Brien  died,  leaving,  her  surviv- 
-Ing,  as  her  only  issue  and  next  of  kin  at  law,  an  Infant,  one  Gladys  O'Brien, 
a  daughter  of  the  said  Thomas  J.  O'Brien;  that  on  or  about  tbe  18th  day  of 
January,  1902,  the  said  Thomas  J.  O'Brien  died  Intestate  without  having 
made  any  change  In  the  said  benefit  certificate  since  the  said  Agnes  B. 
O'Brien  had  been  made  beneficiary  thereunder;  that  the  said  Thomas  J. 
O'Brien  left,  blm  snrvlTlng,  as  bis  only  belrs  at  law  and  next  of  kin,  the 
following  named  persons:  James  A.  O'Brien,  a  eon  over  tbe  age  of  21  yeara; 
Emma  G.  O'Brirak,  a  daughter,  an  Infant  ovet  the  age  of  14  years;  and  the 
said  Gladys  O'Brien,  a  dav^ter,  an  Infant  under  the  age  of  14  years — that 
the  said  Thomas  J.  O'Brien,  at  all  times  herein  motioned  prior  to  and  at 
the  time  of  his  death,  was  a  member  In  good  standing  of  the  defendant;  that 
no  part  of  the  said  certificate  has  ever  been  paid,  and  that  upon  the  death 
of  the  said  Thomas  J.  O'Brien  tbe  defendant  association  was  Justly  indebted 
upon  said  certificate,  and  la  willing  to  pay  the  amount  due  to  the  person 
regally  entitled  to  receive  the  same;  that  the  plaintiff,  as  administrator  of  the 
estate  of  said  Thomas  J.  O'Brien,  claims  the  amoont  due  on  said  benefit  cer- 
tificate should  be  paid  to  htm  tta  tbe  benefit  of  tbe  legal  representatlvas  and 
dependents  of  the  said  Thomas  J.  O'Brien;  tbat  tbe  defendant  refuses  to  pay 
tbe  amount  due  to  the  plaintiff,  claiming  that  under  its  eonstltntlon  and  laws 
aald  amount  should  be  paid  to  the  legal  representatives  and  dependents  of 
the  said  Agnes  B.  O'Brien,  the  deceased  beneficiary;  that  the  laws  of  the  de- 
fendant as  revised  March,  1894,  and  In  force  January  11th,  at  tbe  date  of  the 
change  of  tbe  beneficiary,  are  as  follows:  "In  the  event  of  the  death  of  one 
or  more  beneficiaries  prior  to  the  death  of  a  member,  and  no  change  of  bene- 
ficiary shall  have  been  made  as  provided  by  tbe  laws  ot  the  Legion,  the  share 
or  shares  to  wblcb  aald  benefldaTy  or  beneficiaries  would  have  been  entitled 
shall  be  paid  to  tbe  legal  representatives  of  tbe  deceased  member,  to  be  dis- 
tributed to  his  belrs  at  law  according  to  tbe  law  of  the  state  or  common- 
wealth In  which  he  resided."  That  the  constitution  and  laws  of  the  defend- 
ant as  revised  May,  1899.  being  the  constitution  and  laws  in  force  on  the 
ISth  day  of  January,  1902,  provide,  among  other  things,  aa  follows:  "In  the 
event  of  the  death  of  one  or  more  beneficiaries  prior  to  the  death  of  the  mem- 
ber, and  no  change  of  beneficiary  shall  have  been  mode  as  provided  by  the 
laws  of  the  Legion,  tbe  share  or  shares  to  which  said  beneficiary  or  bene- 
ficiaries would  have  been  entitled  shall  be  paid  to  tbe  legal  representative  of 
tbe  deceased  b«ieflciary,  to  be  distributed  to  bis  <nr  h»  belrs  at  law  accord- 
ing to  the  laws  of  the  state  or  commonwealth  in  which  he  or  she  resided.'* 


Argued  before  VAN  BRUNT,  P.  J,  and  HATCH,  McLAUGH- 
LIN,  and  LAUGHLIN,  JJ. 
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Rufus  C.  Maltby.  for  plaintifi. 
Edward  Low,  for  defendant. 

'  HATCH,  J.  In  or^nizations  of  tUs  character,  it  Is  well  settled 
that  the  certificate  and  its  conditions,  the  constitution  and  by-laws  fur- 
nish the  contract  from  which  the  rights  of  the  parties  are  to  be  deter- 
mined. People  ex  rel.  Atty.  Gen.  v.  Life  &  Reserve  Ass'n,  150  N.  Y. 
94,  45  N.  E.  8;  Bird  v.  Mutual  Union  Ass'n,  30  App.  Div.  346,  52 
N.  Y.  Supp.  1044.  Ordinarily  the  sole  right  of  the  insured  rests  in 
the  power  to  appoint  a  beneficiary,  and  if  tne  person  so  appointed  an- 
swers to  that  class  of  persons  from  which  the  beneficiary  may  be 
selected,  and  such  beneficiary  survive  the  insured,  he  or  they  become 
entitled  to  take.  The  present  association,  however,  recognizes  an 
interest  oi  the  insured  in  the  policy  to  the  extent  that  upon  proof  of 
permanent  disability  he  would  become  entitled  to  receive,  for  his  own 
benefit,  $2,000.  Aside  from  this  provision,  he  has  only  the  power  of 
appointment  of  a  beneficiary.  The  interest  of  the  latter  is  purely  con- 
tingent. Whoever  he  may  be  of  the  class  from  which  he  may  be  se- 
lected, the  interest  is  at  all  times  subject  to  his  survivorship  of  the  in- 
sured, and  also  subject  to  the  exercise  of  the  insured's  right  to  change 
the  beneficiary  named.  Simon  v.  O'Brien,  87  Hun,  160,  33  N.  Y. 
Supp.  815, 

The  by-law  which  is  the  subject  of  construction  in  this  action  is  not 
repugnant  to  any  provision  of  law  governing  the  subject,  either 
statutory  or  otherwise.  The  statute  provides  t^t  the  certificate  may 
provide  for  paying  the  amount  secured  thereby  to  its  members,  or  to 
others  dependent  upon  such  members,  or  to  the  beneficiary  designated 
by  the  member.  Three  classes  of  persons  are,  therefore,  entitled  to 
take,  but  there  is  no  provision  in  the  statute  that  distribution  of  the 
funds  secured  to  be  paid  shall  be  made  among  all  of  the  members  con- 
stituting a  class.  On  the  contrary,  it  rests  with  the  insured  to  desig- 
nate whom  of  the  class  he  will  make  beneficiary.  The  bv-law  in  ques- 
tion secures  this  right.  Mary  O'Brien,  the  fint  wife,  therefore,  took 
nothing  as  beneficiary  in  the  certificate,  for  two  reasons :  She  did  not 
survive  the  insured,  and  she  held  her  position  at  all  times  as  beneficiary 
subject  to  the  power  of  change  by  him.  When  he  remarried  he  had 
authority  to  designate  the  wife  of  such  marriage  as  beneficiary,  and  she 
occupied  precisely  the  same  relation  with  respect  to  the  fund  to  be  paid 
as  did  the  first  wife  during  her  lifetime.  She  held  such  position  upon 
predsely  the  same  terms  and  condition^.  As  she  died  prior  to  the  in- 
sured, and  as  the  latter  thereafter  made  no  designation  of  a  beneficiary, 
as  was  within  his  power,  the  payment  over  of  the  fund  by  the  associa- 
tion became  governed  exclusively  by  its  by-laws  then  in  force.  The 
only  limitation  upon  the  authority  to  adopt  by-laws  is  that  they  shall 
be  reasonable  in  character  and  within  the  power  of  the  association  to 
adopt.  Grossmayer  v.  Dist.  No.  i,  Benai  Berith,  70  App.  Div.  90,  74 
N.  Y.  Supp.  1057. 

The  by-law  which  was  in  force  at  the  time  of  the  death  of  the  first 
wife,  where  there  has  been  an  omission  to  designate  a  beneficiary  after 
the  one  named  had  died,  provided  that  the  legal  representative  of  the 
deceased  member  took  the  fund,  to  be  distributed  among  his  heirs  at 
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law  according  to  the  law  of  the  state  or  commonwealth  in  which  he 
resided.  The  by-law  which  was  in  force  at  the  time  of  the  death  of  the 
insured  changed  this  rule  of  payment  by  providing  that  the  legal  repre- 
sentative of  the  deceased  beneficiary  should  be  entitiled  to  take,  to  be 
distributed  to  his  or  her  heirs  at  law  in  like  manner  as  in  the  former 
by-law.  The  last  by-law  related  to  the  same  subject-matter  as  the 
former.  It  is  reasonable  in  its  character,  and  was  clearly  within  the 
authority  of  the  association  to  adopt.  No  prior  parties  were  in  exist- 
ence at  the  date  of  the  death  of  the  insured  who  had  any  vested  in- 
terest in  the  fund,  which  for  any  reason  would  render  the  last  by-law 
void  as  to  them.  Until  the  death  of  the  insured,  no  persons  had  ac- 
quired any  vested  interest  in  this  fund  which  could  in  any  manner  be 
enforced.  The  interests  of  the  parties  to  share  therein  depended, 
therefore,  upon  the  constitution  and  by-laws  which  were  in  existence 
at  that  time.  By  the  provision  of  the  by-law  then  in  force,  the  legal 
representative  of  the  deceased  beneficiary  became  entitled  to  take  the 
fund.  Such  representative,  however,  takes  the  fund  solely  for  the 
purposes  of  distribution.  Who  the  person  may  be  that  is  ultimately 
entitled  to  take  the  fund,  it  is  not  necessary  that  we  now  determine. 
All  that  is  involved  in  the  present  submission  relates  to  the  representa- 
tive entitled  at  this  time  to  take  by  virtue  of  the  hry-laws.  Such  person 
is  the  legal  representative  of  the  deceased  beneficiary,  who  takes  for 
purpose  of  distribution. 

It  follows  that  the  defendant  is  entitled  to  judgment  upon  the  Bob- 
mission.   All  concur. 


NBWOASS  V.  AUBURN  LOAN  CO.  et  aL 
(Bapreme  Gonrt,  Appelate  Dlvlilon,  FonrUi  b^pertment.  Mardi  10,  1908.) 

L  QlfTS— EVIDBHCB— SUBBEQUENT  DeOLARATIONB  OP  DONOB. 

On  the  iflsue  whether  decedent,  prior  to  mortgaging  property  to  de- 
fendants, had  given  It  to  IUb  wife,  his  declarations  made  BabseqneBt 
thereto,  and  tending  to  show  such  gittt  were  Inadmissible. 

Appeal  from  Trial  Term,  Cayuga  county. 

Replevin  by  Nettie  Newgass  a|:ainst  the  Auburn  Loan  Company 
and  Willard  Hoagland.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendants  appeal.  Reversed. 

The  action  Is  replevin,  and  was  commenced  In  the  eitj  court  of  Anbum 
on  the  27th  day  of  May,  1901,  to  recover  possession  of  a  horee.  wagon,  and 
hamcBS  of  the  alleged  value  of  (2C0.  The  case  was  tried  before  the  city 
court  without  a  jury,  and  resulted  In  a  decision  dismissing  the  complaint 
upon  the  merits,  and  Judgment  was  entered  accordingly,  with  costs.  An 
appeal  was  taken  by  the  plaintiff  to  the  county  court  for  a  new  trial,  and 
the  case  was  tried  before  the  county  court  and  a  Jury,  and  resulted  in  a  ver- 
dict In  favOT  of  the  plaintiff  for  $175,  which  was  found  to  be  the  value  61 
the  property,  and  Judgment  was  altered  In  favor  of  the  plaintiff  for  that  stun, 
together  with  $100.70  costs.  From  the  Jndgment  so  entered,  and  from  an 
order  denying  defendants*  motion  for  a  new  trial,  this  appeal  Is  taken. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  WILUAMS* 
HISCOCK,  and  NASH.  JJ. 

T 1.  Bee  Evidence,  vol.  20,  dent  Dig.  |  SOS. 
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Hull  Greenfield,  for  appellants. 
Oscar  Tryon,  for  respondent. 

McLENNAN,  ).  Plaintiff  claims  to  be  the  owner  of  the  property 
which  is  the  subject  of  dispute,  consisting  of  a  horse,  wagoo,  and 
harness,  and  entitled  to  the  possession  thereof,  under  an  alleged  gift 
from  Lewis  Newgass,  her  deceased  husband ;  and  the  defendants  claim 
to  own  the  property  by  virtue  of  a  chattel  mortgage  dated  the  9th 
day  of  June,  1900,  executed  by  the  pJaintiif's  deceased  husband,  and 
delivered  to  the  defendants  by  him  in  his  lifetime.  Concedcdly,  the 
horse  in  question  was  purchased  by  Mr.  Newgass,  plaintiff's  hus- 
band, in  1895  or  1896,  and  it  appears  substantially  without  contradic- 
tion that  it  was  purchased  for  the  purpose  and  with  the  intent  on  the 
part  of  Mr.  Newgass  of  making  a  present  of  the  same  to  his  wife. 
Whether  or  not  such  gift  was  actually  made  and  ccMisummated  by  de- 
.  livery  is,  under  the  evidence,  a  sharp  question  of  fact.  Apparently,  the 
horse  and  wagon  were  used  in  comm<»i  by  the  plaintiff  and  her  hus- 
band, and  it  cannot  be  said  that  either  had  exclusive  possession  of  the 
property  as  against  the  other.  The  husband  apparently  used  the 
property  at  will,  procured  it  to  be  cared  for  at  his  expense,  and  did  no 
act  in  connection  therewith  which  may  be  said  to  be  inconsistent  with 
his  ownership.  In  fact,  when  he  executed  and  delivered  the  chattel 
mortgage  in  question  to  the  defendants,  he,  in  effect,  declared  that  he 
¥Pas  the  sole  owner  of  such  property.  Under  these  circumstances  it 
was  important  that  no  incompetent  evidence  should  be  received  bearing 
upon  the  question  as  to  whether  or  not  a  gift  of  the  property  had  ac- 
tually been  made  by  the  husband  to  the  wife  prior  to  the  execution  of 
defendants*  chattel  mortgage.  We  think  incompetent  evidence  was 
received,  over  defendants'  objection,  and  for  that  reason  the  judgment 
appealed  from  must  be  reversed. 

One  witness  (a  Mr.  Brown)  was  permitted  to  state  that  in  Septem- 
ber or  October,  1900  (several  months  after  the  chattel  mortgage  in 
question  was  executed),  the  deceased  husband  said :  "There  is  no  ne- 
cessity of  that  [hiring  another  horse].  I  vrill  ask  my  wife  to  use  her 
horse  and  carriage  for  that  purpose,  and  I  know  she  will  let  us  have 
it.'*  Several  other  witnesses  were  permitted,  under  defendants'  objec- 
tion, to  give  declarations  of  Mr,  Newgfass  after  the  execution  and  de- 
livery by  him  of  the  chattel  mortgage  in  question,  to  the  effect  that  the 
property  in  question  belonged  to  his  wife.  We  think  the  admission 
of  such  evidence  clearly  constituted  reversible  error.  The  rule  is  cor- 
rectly stated  in  Woodruff,  Admr.,  etc.,  v.  Cook,  25  Barb.  505,  as  fol- 
lows: 

■•The  declarations  of  a  former  owner  of  property,  made  subsequent  to  an 
allied  gift  or  transfw  thereof  br  him,  are  not  admissible  evidence  Id  an 
action  by  his  administrator  against  the  person  claiming  to  hold  such  property 
under  and  by  vlrtne  of  such  gift  or  transfer.** 

The  same  rule  must  apply  when  such  evidence  is  given  to  support 
such  gift  as  against  a  person  claiming  the  property  by  virtue  of  another 
conveyance. 

In  the  case  of  Flannery  v.  Van  Tassel,  X31  N.  Y.  639,  30  N.  E.  24^ 
it  was  held  that,  where  a  sale  of  goods  is  attacked  by  the  creditors  of 


Digiitzed  by 


Google 


780  80  NBW  TORK  8UFFLEHENT  (Sup.  Ct. 

■nd  114  N*w  York  State  ft«port«r 

the  vendor  as  fraudulent,  the  vendor's  declarations  to  tlurd  persons, 
after  the  sale,  respectii^  the  transaction,  are  not  competent  against 

the  vendee. 

In  the  case  at  bar  the  claim  of  the  plaintiff  is  that  the  property  in 
question  was  purchased  by  her  husband,  and  given  to  her  as  early  as 
1895  or  1896,  and  that  from  that  time  on  she  had  title  to  the  same. 
A  great  part  of  the  record  is  made  up  of  alleged  declarations  of  the 
husband  made  subsequent  to  that  time,  to  the  effect  that  his  wife  was 
the  owner  of  the  property.  Many  of  such  declarations  were  in  no  sense 
a  part  the  res  gestae,  and  did  not  throw  any  light  upon  the  question 
of  who  was  in  the  possession  or  had  control  of  the  property.  Such 
declarations  were  incompetent,  and  it  cannot  be  said  that  their  recep- 
tion in  evidence  was  not  prejudicial  to  the  defendants. 

Without  discussing  the  many  other  questions  raised  by  the  appeal, 
we  think,  for  the  reasons  indicated,  the  judgment  and  order  appealed 
from  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellants  to  abide  event.   All  concur. 


DUTTON  T.  OBEENWOOD  OBMBTEBT  GO. 
(Supreme  Court,  Appellate  DiTlslon,  Second  Department.   March  6,  1008.) 

L  CEUKTBRrKS— PUBLIO  BUBIAL  LOTS— ORAVESTONBS— HaIXTEKANCB— ISJUBIES 

TO  Pedbbtrianb. 

A  cemetery  compaoy  set  apart  a  "public  lot"  In  Its  cemetery  In  whicb 
it  conveyed  by  deed  to  plaintiff  and  otbers  the  prlrilege  of  interment 
The  only  access  to  gnrea  In  such  lot  was  by  a  patb  between  the  grave 
mounds;  and  wblle  plaintiff,  with  his  wife  and  child,  was  Tlsltins  the 
grave  of  his  deceased  child,  a  gravestone  erected  In  the  lot  fell  on  plain- 
tiff's child  and  Injured  her.  The  stone  hnd  been  improperly  erected, 
and  the  foreman  of  the  cemetery  testified  that  it  was  his  duty  to  Iceep 
the  stones  In  such  lot  lined  up.  Held,  that  the  company  was  bound,  to 
the  exercise  of  ordinary  care,  to  prevent  the  gravestones  from  falling, 
and  was  liable  for  tbe  Injury  if  by  the  exercise  of  sucb  care  It  could 
have  discovered  and  remedied  the  defect. 

Jraiks,  J.,  dlsseutlDg. 

Appeal  from  municipal  court  of  New  York. 

Action  by  Samuel  Button  against  the  Greenwood  Cemetery  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD.  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

Edmund  h.  Baylies  (Langdon  P.  Merwin,  on  the  brief),  for  appel- 
lant. 

Charles  C  Clark,  for  respondent  * 

HIRSCHBERG,  J.  The  plaintiff  has  recovered  a  small  Judgment 
for  personal  injuries  sustained  by  his  minor  child  by  reason  of  the 
falling  of  a  tombstone  upon  her  in  defendant's  cemetery.  The  plain- 
tiff, with  his  wife  and  three' children,  were  visiting  the  cemetery  on  the 
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day  of  the  accident.  May  30,  1899;  the  plaintiff's  purpose  being  to 
decorate  the  grave  of  a  buried  child.  The  children  were  then  seven 
years,  two  years  and  eight  months,  and  three  months  old,  respectively. 
The  plaintiff's  plot  and  the  one  from  which  the  tombstone  fell  are 
side  by  side,  and  both  are  in  a  large  "public  lot,"  as  it  is  called  by  the 
defendant.  In  this  particular  public  lot  there  are  more  than  500 
graves,  and  about  100  tombstones.  Persons  having  occasion  to  visit 
this  portion  of  the  grounds  are  accustomed  to  walk  between  the 
graves,  as  the  only  means  of  access  to  their  own  plats  or  subdivisions. 
No  title  to  the  property  is  conferred  by  the  defendant  by  deed,  but  a 
privilege  of  interment,  only,  is  given,  evidenced  by  a  receipt  or  inters 
ment  card. 

On  the  day  in  question  the  plaintiff  and  his  family  reached  the 
grave  by  walking  upon  what  is  referred  to  as  a  well-defined,  beaten 
pathway,  made  by  use,  and  extending  from  Orchard  avenue  to  and 
beyond  the  place  of  the  accident.  Its  width  is  stated  at  from  12  to 
21  inches.  It  is  merely  the  sod  between  the  grave  mounds,  tramped 
into  a  pathway.  After  the  plaintiff  had  planted  flowers  and  weeded 
and  cleared  up  the  grave,  picking  up  bits  of  paper,  etc.,  to  carry  and 
throw  away,  the  party  started  to  retrace  their  steps.  The  girl  who 
was  injured  was  the  two  y^s  and  eight  months  old  child,  and  she 
was  walking  just  ahead  of  her  mother,  the  latter  earring  the  baby ; 
and  as  the  tittle  girl  was  passing  between  the  graves  the  tombstone 
fell  upon  her,  breaking  her  leg. 

It  cannot  be  doubted  that  the  defendant  owes  some  duty  of  care 
to  those  who  are  lawfully  on  the  premises  to  see  to  it  that  they 
are  reasonably  safe,  in  so  far  as  ordinary  diligence  will  accomplish 
that  result.  The  learned  counsel  for  the  defendant  conceded  on  the 
trial  that,  if  any  liability  existed,  it  attached  to  the  defendant,  but  he 
insisted  that  express  knowledge  of  the  dangerous  condition  must  first 
be  acquired,  before  the  defendant  can  be  held  to  be  under  any  obliga- 
tion, to  act.  There  is,  however,  nothing  in  the  situation  to  remove 
the  case  from  the  operation  of  the  general  rules  governing  construc- 
tive notice.  The  defendant  is  the  absolute  owner  of  the  property,  and 
in  full  possession  and  control  of  it ;  those  to  whom  receipts  for  lots 
have  been  given  having  no  estate  or  interest  in  the  land  as  such,  but 
merely  a  right  to  its  use  for  burial  purposes,  subject  to  the  rules, 
regulations,  and  general  control  of  the  defendant.  People  ex  rel. 
Coppers  V.  Trustees,  21  Hun,  184;  Went  v.  Methodist  Protestant 
Church,  80  Hun,  266,  30  N.  Y.  Supp.  157;  Buffalo  City  Cemetery 
V.  City  of  Buffalo,  46  N.  Y.  503.  Even  where  a  deed  had  been  given 
to  a  lot  owner,  in  the  case  last  cited,  Judge  Folger  said  (page  505) : 

"The  effect  of  such  conveyance,  under  the  fitatnte  from  which  the  plain- 
tifT  derlTea  its  powers,  is.  we  suppose  (for  no  copy  of  any  conveyance  Is 
laid  before  us),  no  more  than  to  confer  upon  the  holder  of  a  lot  a  right  to 
use  for  the  purpose  of  interments.  No  such  estate  Is  granted  as  makes  him 
an  owner  In  such  sense  as  to  exclude  the  general  proprietorship  of  the 
assoclatlOD.  The  association  remains  the  owner  In  general,  and  holds  that 
relation  to  the  public  and  to  the  goTemmoit,  while,  subject  to  this,  the 
IndlTldoal  baa  a  right,  uclnslTe  of  any  otbet  person,  to  bury  upon  the 
sabdiTided  plat  assigned  to  him.  He  holds  a  position  analogous  to  that 
of  a  pew  Iwlder  In  a  bouse  for  public  woraUp.  It  is  a  lAffltt  exduslTe  of 
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any  other  of  the  congregation,  but  subject  to  the  right  of  the  religious  cor- 
pwatlon  which  represents  the  ownership  of  the  property  to  the  public,  and 
la  the  1^1  owner  of  the  fee  of  the  property." 

The  defendant  has  apparently  always  assumed  the  duty  of  exercis- 
ing the  care  incident  to  ownership.  Its  foreman  testified  that,  in  the 
locality  in  question,  his  instructions  from  the  defendant  were  to  cat 
the  grass;  keep  the  paths,  mounds,  and  gravestones  in  good  order; 
to  keep  the  latter  straight  in  line;  and  to  straighten  them  when,  as 
occasionally  happens,  they  are  found  leaning,  from  the  effects  of 
storms  or  otherwise.  There  was,  however,  no  regular  inspection  of 
the  monuments,  either  when  they  were  originally  set  up  or  after- 
wards, for  the  purpose  of  ascertaining  whether  they  were  in  safe 
condition,  although  accidents  similar  to  this  one  were  not  uncommon. 
The  foreman  testified  on  direct  and  on  cross  examination,  on  the 
subject  of  his  instructions,  as  follows: 

"Q.  What  orders  have  you  about  keeping  headstones  on  pabUe  lota  In 
order?  A.  Try  to  keep  them  straight  In  a  line— just  ke^  them  lined  op. 
Sometimes  they  might  be  leaning  a  little  back.  If  there  Is  a  storm.  I  try 
to  keep  them  upright  and  straight — straight  In  a  line.  That  Is  all.  *  *  * 
Q.  You  say  your  Instructions  are  to  see  that  these  base  stones  are  In  Une 
and  up  In  order?  A.  Yes;  we  see  they  may  not  fall  as  stones  do  sometimes. 
Q.  That  is,  to  keep  them  from  falling  on  people  that  pass  by,  and  on  chil- 
dren?  A.  Yes." 

The  stone  which  fell  in  this  case  had  been  set  more  than  a  dozen 
years,  and  apparently  improperly.  There  were  holes  in  the  base,  and 
corresponding  holes  in  the  headstone,  for  the  purpose  of  inserting 
metallic  dowels  to  keep  the  latter  in  place,  but  no  dowels  had  been 
placed  in  the  holes.  The  base  was  beveled  from  the  point  of  con- 
tact with  the  headstone,  and  the  stone  must  have  gradually  shifted 
so  that  it  was  ready  to  fall  at  the  merest  touch  at  the  time  of  the  ac- 
cident. The  evidence  given  by  the  plaintiff's  wife  was  to  the  eflfect 
that  the  little  girl  was  not  playing  at  the  time,  and  did  not  touch  the 
stone,  unless  her  attire  may  have  brushed  it  as  she  was  passing, 
while  the  defendant  proved  that  had  the  stone  been  set  in  its  proper 
place  upon  the  base,  even  without  dowels,  its  weight  would  have 
kept  it  firmly,  so  that  it  could  only  be  dislodged  by  the  application 
of  considerable  force  beyond  the  power  of  the  child. 

The  defendant  owning  the  property,  and  lawfully  assuming  to 
supervise  and  control  its  care  and  maintenance,  including  the  keep- 
ing of  the  monuments  and  tombstones  in  this  portion  of  the  grounds 
in  safe  and  proper  condition,  the  application  to  it  of  the  general  rule 
of  liability  for  negligence  necessarily  follows.  Donnelly  v.  Boston 
Catholic  Cemetery  Association,  146  Mass.  163,  15  N.  E-  505.  The 
rule  is  fairly  stated  by  Mr.  Justice  Willard  Bartlett  in  George  v. 
Cypress  Hills  Cemetery,  32  App.  Div.  281,  282,  52  N.  Y.  Supp.  1097, 
as  follows: 

"Having  regard  to  the  control  which  the  law  gave  to  the  corporation,  and 
which  it  actually  exerted  within  the  limits  of  the  cemetery,  I  think  its  (rfn- 
•cera  and  agents  were  bound  to  exercise  reasonable  care  not  to  permit  the 
Introduction  Into  the  lots,  or  upon  or  about  the  graves,  of  anything  which 
they  knew  or  ought  to  have  known  would  constitute  an  annsual  source  of 
^ajosa  to  persons  lawfnUy  visiting  such  lots  or  graves.** 
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Cooley,  in  his  work  on  Torts,  at  page  605,  states  that  when  one 
"expressly  or  by  implication  invites  others  to  come  upon  his  prem- 
ises, whether  for  business  or  for  any  other  purpose,  it  is  his  duty 
to  be  reasonably  sure  that  he  is  not  inviting  them  into  danger ;  and, 
to  that  end,  he  must  exercise  ordinary  care  and  prudence  to  render 
the  premises  safe  for  the  visit."  See,  also,  Larkin  v.  O'Neill,  119  N. 
Y.  221,  23  N.  E.  563;  Hart  v.  Grennell,  122  N.  Y.  371,  25  N.  E- 
354;  Ford  V.  L.  S.  &  M.  S.  R.  Co.,  124  N.  Y.  493,  26  N.  E.  iioi, 
12  L.  R.  A.  454;  Flynn  v.  Central  R.  R.  Co.  of  New  Jersey,  142  N. 
Y.  439.  445.  37  N.  E.  514- 

It  is  obvious  from  what  has  been  said  that  there  is  no  element  of 
contributory  negligence  in  the  proof,  and  that  the  defendant's  negli- 
gence is  fairly  established  from  the  condition  of  the  tombstone  on 
the  day  it  fell,  and  which  must  have  been  discoverable  upon  ordinary 
inspection,  but  which  inspection  was  never  had,  and  also  from  the 
length  of  time  which  had  elapsed  since  the  ftone  was  improperly 
placed  in  the  first  instance. 

The  judgment  must  be  affirmed. 

Jadsment  of  the  municipal  court  affirmed,  with  costs.  All  conenr,  except 
JSNK8,  3n  who  dlmeata. 


VANDSOAB  V.  UNIVSB8AL  TEUST  00.  (two  case^ 

(Supreme  Court,  Appdlata  DlvWon,  Second  Deputment.  March  6^  1008.) 

L  Affgai.  to  Codrt  op  Appeals— When  Allowbd. 

Decision,  In  an  action  for  injuries  due  to  the  fall  of  a  dnmb-walter 
owing  to  a  defective  sustaining  rope;  that  evidence  showing  a  prior 
breaking  of  the  same  rope  was  admissible,  and  that  the  tenant  using 
the  rope  was  not  guilty  of  contrlbntory  negligence,  presented  no  dls- 
tlnctiTe  featurm  Justifying  allowance  of  appeal  to  the  Court  of  Appeals. 

On  motion  for  leave  to  appeal  to  the  Court  of  Appeals.  De- 
nied. 

For  opinion  of  the  Appellate  Division,  see  80  N.  Y.  Supp.  290. 
Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, HIRSCHBERG,  and  HOOKER,  JJ. 

Lexow,  Mackellar,  Guy  &  Wells,  for  the  motion. 
Washburn  &  Sickels,  opposed. 

WILLARD  BARTLETT,  J.  This  is  an  application  for  leave  to 
appeal  to  the  Court  of  Appeals,  The  plaintiff,  Sarah  A.  Vandecar, 
a  tenant  of  property  belonging  to  the  defendant,  was  injured  by  the 
fall  of  an  elevator  or  dumb-waiter,  which  she  was  endeavoring  to 
operate  from  the  cellar  of  the  premises.  Two  points  were  presented 
on  the  appeal.  The  first  was  that  there  was  error  in  the  admission 
of  the  testimony  of  a  witness  showing  that  the  elevator  rope  had 
previously  broken  and  allowed  the  dumb-waiter  to  fall.  The  other 
was  that  Mrs.  Vandecar  was  guilty  of  contributory  negligence  as 
matter  of  law  in  making  use  of  the  elevator  in  the  way  m  whi>:h 
she  did. 
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As  to  the  first  point,  we  held  that  the  testimony  as  to  the  previous 

breaking  of  the  rope  was  admissible,  inasmuch  as  it  was  the  very 
same  rope  in  use  at  the  time  of  the  accident,  and  that  knowledge  of 
the  fact  that  it  had  previously  broken  was  shown  to  be  possessed 
by  the  agent  of  the  defendant,  and  might  properly  be  regarded  by 
the  jury  as  a  warning  to  the  owner  that  the  condition  of  the  rope 
required  watchfulness  and  inspection  to  keep  it  safe,  so  that  the  faul- 
ure  to  take  some  precautions  to  insure  its  continued  sufticiency  might 
justify  the  imputation  of  negligence.  As  to  this  point  the  only  argu- 
ment now  presented  is  that  we  were  wrong.  I  still  think  we  were 
right  in  this  respect. 

As  to  the  question  of  contributory  negligence,  the  testimony  of 
the  defendant's  own  janitor  was  that  "the  elevator  was  so  arranged 
in  the  cellar  that  people  delivering  goods  would  come  in  there 
and  use  it.  It  was  for  the  use  of  anybody  coming  into  the  cellar 
and  wanting  to  send  stuff  up."  This  was  uncontradicted.  Upon 
the  present  application  it  is  contended  that  our  decision  that  the  use 
of  the  elevator  did  not  ^out^  to  contributory  negligence  as  matter 
of  law  is  in  conflict  with  a  number  of  cases,  all  of  which  I  have  ex- 
amined. The  first  is  Knox  v.  Hall  Steam  Power  Co.,  69  Hun,  231, 
23  N.  Y.  Supp.  490.  There  it  appeared  that  the  person  injured  went 
to  the  shaft,  and  shook  the  elevator  rope,  while  upon  an  errand 
which  did  not  require  or  entitle  him  to  the  use  of  the  elevator.  The 
second  is  Rogen  v.  Enoch  Morgan's  Sons  Co.  (Com.  H.)  i  N.  Y. 
Supp.  273,  where  the  injured  employe  attempted  to  drag  a  machine, 
by  a  part  of  it  not  intended  for  that  purpose,  backward  toward  an 
elevator  well,  of  the  presence  of  which  he  was  aware.  A  part  oi 
the  machine  gave  way,  and  he  fell  into  the  well.  This  case  presents 
no  circumstances  analogous  to  those  in  the  case  at  bar.  The  third 
authority  cited  is  Glassheim  v.  N.  Y.  Economical  Printing  Co.,  13 
Misc.  Rep.  174,  34  N.  Y.  Supp.  69,  where  a  kalsomincr  was  killed, 
while  at  work  on  a  ceiling  of  the  defendant's  premises,  by  reason 
of  the  fact  that  his  clothing  was  caught  in  a  set  screw  projecting 
from  the  shafting  which  was  in  motion  near  the  place  where  he  was 
employed.  Before  commencing  work  he  had  refused  an  offer  to 
have  the  machinery  stopped.  It  was  held  that  he  was  guilty  of  con- 
tributory negligence.  I  can  see  no  likeness  between  these  circum- 
stances ;uid  those  here  presented;  The  fourth  case  is  Smith  v. 
Foster,  93  111.  App.  138.  There  the  plaintiff's  intestate  was  killed 
while  standing  in  front  of  an  emery  wheel  which  burst.  He  had 
been  instructed  to  stand  at  the  side  of  the  wheel,  and,  if  he  had 
obeyed  this  instruction,  he  would  not  have  been  struck  by  the  frag- 
ment which  caused  his  death.  His  failure  to  stand  where  directed 
was  held  to  be  negligence  contributing  to  the  injury.  The  fifth  and 
last  case  is  Erskine  v.  Chino  Val.  Beet-Sugar  Co.  (C.  C.)  71  Fed. 
270.  Here  an  employ6  was  injured  through  defects  in  a  rope  while 
engaged  in  cleaning  a  window,  and  he  was  held  to  be  guilty  of  con- 
tributory negligence,  because  he  voluntarily  chose  to  do  the  work 
by  suspending  himself  with  a  rope  and  tackle  at  a  high  elevation 
outside  the  building,  when  he  knew  that  he  might  have  done  the 
work  from  the  inside  of  the  building  without  assuming  that  risk. 
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None  of  these  cases  is  in  point,  and  I  think  our  decision  that  the 
question  of  contributory  n^ligence  was  one  for  the  jury  is  clearly 
ri^t. 

The  case  presents  no  distinctive  feature  which  requires  a  review 
by  the  Court  of  Appeals,  and  I  advise  that  the  motion  be  denied. 
All  concur. 


In  re  WAONER. 

(Supmne  Conrt  Appellate  DItIbIod,  Flnt  Department  Hareli  6,  1908.) 

1.  M1KOR8— SUPPOKT — AcCUHtlLATION  OF  InCOHB. 

Under  Laws  iS97,  c.  417,  {  4.  providing  that  an  accumulatloii  of  income 
of  personal  property  Bball  be  allowed  to  contlnae  only  during  the  minority 
of  the  peraoD  for  whose  benefit  It  is  directed,  and  section  5,  providing 
that  when  a  minor,  for  whose  benefit  a  valid  accumulation  of  Income  of 
personal  propqrty  has  bem  directed  by  will,  shall  be  destitute  of  otlier 
BUfBcient  means  ot  support  or  education,  the  surrogate's  court  may  cause 
a  suitable  sum  to  be  taken  from  the  moneys  accumulated  to  be  applied 
to  his  support  and  education,  where  testator,  in  a  will  probated  after  such 
act  took  effect,  directed  that  the  Income  of  a  certain  fund  should  accu- 
mulate until  a  certain  grandson  reached  his  majority,  and  be  then  paid 
to  him,  provided  that,  if  be  died  before  such  time,  the  principal  and  ac- 
cumulations should  be  paid  to  persons  desljcnated,  an  allowance  could  be 
made  out  of  such  accumulations  for  the  support  and  education  of  the 
grandson,  notwithstanding  such  {worlso. 

Van  Brunt,  P.  J.,  dlsaentlng. 

Appeal  from  Surrogate's  Court,  New  York  county. 

Application  by  Mary  E.  Wagner,  as  guardian  of  George  D.  Wag- 
ner, an  infant,  for  an  allowance  out  of  certain  accumulations  of  a  trust 
fund  created  for  . his  benefit  of  a  sum  for  his  education  and  support. 
From  an  order  of  the  Surrogate's  Coiut  denying  the  application,  peti- 
tioner appeals.  Reversed. 

Argued  befere  VAN  BRUNT.  P.  J.,  and  HATCH,  McI^AUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. " 

C.  C.  Sanders,  for  appellant. 
William  C  Orr,  for  respondent. 

INGRAHAM,  J.  The  petitioner,  as  general  guardian  of  George 
D.  Wagner,  an  intant,  presented  to  the  Surrogate's  Court  a  {Ktition 
asking  that  the  sum  of  $550  be  advanced  out  of  the  accumulations  of 
income  on  a  trust  fund  of  $10,000,  the  income  of  which  had  accumu- 
lated for  the  benefit  of  such  infant.  By  the  will  of  Bryan  Lawrence, 
which  was  admitted  to  probate  in  the  county  of  New  York  on  the  iSth 
day  of  May,  1896,  his  executors  were  directed  to  retain  in  trust  and 
invest  the  sum  of  $10,000,  "and  to  retain  and  accumulate  the  net  in- 
come and  interest  thereof  during  the  minority  of  George  Wagner, 
minor,  son  of  my  said  granddaughter,  Mary  E.  Wagner,  and  at  the 
expiration  of  the  minority  of  the  said  George  Wagner  to  immediately 
pay  over  to  him  such  accumulation.  *  *  *  Xf,  however,  the  said 
George  Wagner  shall  have  died  before  arriving  at  the  age  of  twenty- 
five  years,  leaving  issue  him  surviving,  then  at  his  death  to  divide 
arid  pav  over  the  said  principal  sum  of  $10,000.  and  any  accumulation 
SON.Y.S.— SO 
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of  interest  or  income  then  on  hand,  absolutely,  in  equal  shares,  to  and 
among  his  said  issue.    But  if  the  said  George  Wagner  shall  die  before 

he  shall  arrive  at  the  age  of  twenty-five  years,  leaving  no  issue  him 
surviving,  then  at  his  death  to  divide  and  pay  over  the  said  principal 
sum  of  $io,ooo,  and  any  accumulation  of  interest  or  income  thereof 
then  on  hand,  to  and  among  his  sister,  Mary  Wagner,  and  his  brother, 
Eugene  Wagner."  The  petition  alleges  that  there  is  a  sura  in  excess 
of  $2,000  of  the  income  of  this  trust  fund,  which  has  been  accumulated 
by  the  executors  under  this  provision  of  the  will;  that  George  D. 
Wagner  was  15  years  of  age  on  April  14,1902,  and  has  no  property 
of  any  kind  except  his  interest  under  the  will  of  Bryan  Lawrence,  de- 
ceased, and  that  the  sum  of  $550  is  necessary  for  his  education  and 
clothing;  that  the  father  of  George  D.  Wagner  is  dead,  and  the  peti- 
tioner, the  mother,  has  an  income  of  only  $2,000  a  year,  which  is  neces- 
sary for  the  support  of  herself  and  her  children ;  that  she  has  no  other 
means  for  paying  for  the  education  and  clothing  of  the  infant,  unless 
he  be  allowed  this  amount  out  of  the  accumulated  income  of  this 
legacy  for  his  benefit.  Counsel  for  the  respondent  expressly  stated 
upon  the  argument  that  there  was  no  question  about  the  pro^iety  of 
making  the  allowances,  or  the  fact  that  there  was  an  amount  of  accu- 
mulated income  in  their  hands  exceeding  the  amount  asked  for,  but 
that  he  deemed  it  his  duty  to  present  to  the  court  the  question  as  to 
whether  or  not  it  had  authority  to  direct  this  accumulated  income  to 
be  applied  to  the  benefit  of  the  infant  as  requested. 

The  application  was  made  .under  section  5  of  the  personal  property 
law  (chapter  417,  Laws  1897).    It  is  there  provided: 

'^hen  a  minor  for  whoae  benefit  a  vnlld  accumulation  of  Income  of  per- 
sonal property  hns  been  directed  aball  be  destitute  of  other  sufUclent  means 
of  support  or  education,  *  •  *  if  snch  accumulation  sljall  bave  been  di- 
rected hy  a  will,  tbe  Surrogate'B  Court  of  the  county  In  which  Bucta  will  shall 
have  been  admitted  to  probate  may,  on  the  application  of  snch  minor  hv  his 
guardian,  cause  a  suitable  sum  to  be  taken  from  the  moneys  accumulated,  or 
dlreeted  to  be  accDmolated,  to  be  applied  to  the  support  and  education  of 
BDCb  minor." 

The  learned  surrogate  was  of  the  opinion  that,  as  the  infant  had  but 
a  contingent  interest  in  the  legacy  in  quration  and  in  the  income  and 
the  accumulations  thereof,  as  upon  the  death  of  the  legatee  before 
reaching  majority  both  the  principal  of  the  legacy  and  iJie  accumula- 
tions of  income  were,  by  the  will  of  the  decedent,  given  to  other  per- 
sons, the  application  should  be  denied ;  and  the  only  question  presented 
is  whether  section  5  of  the  personal  property  law  applies  where  the  will 
contains  a  direction  that  upon  the  death  of  the  infant  prior  to  his  ar- 
riving at  the  age  of  21  years  the  accumulation  of  income  then  on  hand 
should  be  paid  to  the  person  therein  named.  At  the  lime  the  will 
was  admitted  to  probate  the  provisions  of  section  5  of  the  personal 
property  law  were  in  force,  that  section  being  a  substantial  re-enact- 
ment of  chapter  173  of  the  Laws  of  1891.  The  will  was,  therefore, 
made  subject  to  the  provisions  of  this  act.  The  object  for  which  there 
can  be  a  valid  direction  for  the  accumulation  of  income  of  personal 
property  is  stated  in  section  4  of  the  personal  property  law.  That  sec- 
tion provides  that  such  an  accumulation  of  income  is  valid  if  directed 
to  commence  from  the  date  of  the  instrument,  or  the  death  of  the  per- 
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son  executing  the  same,  or  subsequent  to  the  death  of  the  person  exe- 
cuting it,  and  directed  to  commence  within  the  time  allowed  for  the 
suspension  of  the  absolute  ownership  of  personal  property,  and  to 
continue  during  the  minority  of  the  persons  for  whose  benefit  it  is 
intended,  and  to  terminate  at  or  before  the  expiraticm  of  their  minor-* 
ity;  and  that  all  other  directions  for  the  accumulations  of  the  income 
of  personal  property  are  void.  A  direction  to  accumulate  the  income 
of  personal  property,  to  be  valid,  must,  therefore,  be  for  the  benefit  of 
an  infant,  and  terminate  at  or  before  the  expiration  of  the  minority. 
Immediately  following  this  section  is  the  section  under  which  this 
application  is  made. 

There  is  no  reason  to  give  a  different  interpretation  to  the  words 
"for  the  benefit  of  the  infant,"  as  contained  in  these  two  sections. 
The  direction  to  accumulate  the  income  upon  this  legacy  during  the 
minority  of  this  infant,  to  be  valid,  must  have  been  made  for  the  bene- 
fit of  the  infant ;  and  by  section  5  of  the  act,  where  a  minor  for  whose 
benefit  a  valid  accumulation  of  income  has  been  directed  is  destitute 
of  other  sufficient  means  of  support  or  education,  the  court  can  direct 
that  such  a  portion  of  the  accumulation  of  income  as  is  necessary  shall 
be  applied  for  that  purpose.  The  Court  of  Appeals  seems  to  have  held 
in  the  case  of  Smith  v.  Parsons,  146  N.  Y.  110,  40  N.  E.  736,  that  the 
provision  of  a  will  which  directs  a  payment  of  accumulations  made  for 
the  benefit  of  an  infant  to  others  in  case  the  infant  should  die  prior  to 
his  arriving  at  the  age  of  21  is  valid,  and  therefore  must  have  held 
that  such  a  direction  in  a  will  does  not  prevent  the  accumulati(»i 
from  being  for  the  benefit  of  the  infant,  as  it  is  only  where  an  accumu- 
lation for  the  benefit  of  an  infant  is  authorized  that  such  an  accumula- 
tion is  valid.  If,  therefore,  this  accumulation  of  income  is  for  the 
benefit  of  this  infant,  then  the  provisions  of  section  5  of  the  personal 
property  law  apply,  and  the  court  had  power  to  make  the  application. 
The  difference  in  the  provision  in  relation  to  the  anticipation  of  the 
accumulation  of  rents  and  profits  of  land  and  income  of  personal 
property  is  suggestive.  By  section  52  of  the  real  property  law  (chap- 
ter 547,  Laws  1896)  it  is  when  the  rents  and  profits  are  directed  to  be 
accumulated  for  the  benefit  of  a  "minor  entitled  to  the  expectant 
estate"  that  the  court  is  authorized  to  apply  the  accumulation  to  the 
support  of  the  infant,  but  in  relation  to  personal  property  the  only 
restriction  is  that  the  income  should  be  accumulated  for  the  benefit  of 
the  infant.  We  think,  therefore,  that  the  accumulated  income  of  this 
trust  fund  comes  within  the  provisions  of  section  5  of  the  personal 
property  law. 

This  conclusion  is  the  same  as  that  reached  by  this  court  in  Matter 
of  Lehman,  2  App.  Div.  531,  37  N.  Y.  Supp.  1086,  where  it  was  held 
that  such  an  allowance  was  proper,  although  the  will  contained  a  pro- 
vision that  upon  the  death  of  the  infant  before  arriving  at  the  ap;e  of 
21  years  the  bequest  should  go  to  her  issue,  or,  on  the  failure  of  issue, 
to  the  heirs  of  the  testator.  There  is  nothing  in  Smith  v.  Parsons, 
supra,  that  is  in  conflict  with  this  construction  of  the  statute.  The 
question  there  presented  was  whether  the  accumulation  of  income 
vested  absolutely  in  the  infant,  or  becafne  a  part  of  the  principal,  and 
passed  to  the  persons  who  were  to  be  entitled  to  the  property  upon 
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the  death  of  the  infant ;  and  it  was  held  that  under  the  will  then  before 
the  court  the  accumulations  of  income  vested  absolutely  in  the  infant. 
We  think,  therefore,  that  this  income  in  the  hands  of  the  trustees  was 
accumulated  for  the  benefit  of  the  infant  within  section  5  of  the  per- 
sonal property  law,  and  that  the  court  had  power  to  grant  this  ap- 
plication. As  before  stated,  the  necessity  of  making  an  application  of 
a  portion  of  the  accumulated  income  of  this  trust  fund  was  not  denied 
by  the  executors,  and  there  seems  to  be  no  reason  why  the  parties 
should  be  put  to  the  expense  of  further  proceedings  before  the  surro- 
gate. 

Our  conclusion  is  that  the  order  appealed  from  should  be  reversed, 
and  the  appHcation  granted,  with  $10  costs  of  the  application,  and  $10 
costs  and  disbursements  of  this  appeal,  to  be  paid  by  the  executors  out 
of  the  accumulated  income  in  their  hands.  All  concur,  except  VAN 
BRUNT,  P.  J.,  who  dissents. 


AMERICAN  AUDIT  CO.  T.  INDUSTRIAL  FEDERATION  OF 
AMERICA. 

<8iqireme  Court,  Appellate  DlTislon,  First  D^tartment  Uareta  6,  1908.) 

1.  Attachment  — Affidatit— Suffioiknct. 

Affidavit  for  an  attacbment  which  merely  avers  that  "plaintiff  is  en- 
titled to  recover  from  the  defendant"  a  sum  of  money,  and  that  "plain- 
tlfTa  services  which  defendant  contracted  to  pay  for  were  pertormed 
within  the  state,"  states  mere  conclusions,  and  does  not  show  C&cts 
snffldent  to  constltnte  a  cause  of  action. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  the  American  Audit  Company  against  tiie  Industrial 
Federation  of  America.  From  an  order  denying  a. motion  to  vacate 
an  attachment,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

L.  M.  Berkeley,  for  appellant. 
W.  H.  Black,  for  respondent. 

O'BRIEN,  J.  The  defendant  moved  to  vacate  the  attachment  on 
the  papers  upon  which  it  was  granted,  consisting  of  a  summons  and 
an  affidavit,  the  contention  being  that  the  summons  was  void  and 
that  the  plaintiff  did  not  state  a  cause  of  action  a^inst  the  defendant. 
In  view  of  the  conclusion  at  which  we  have  arrived  upon  the  more 
substantial  question  as  to  whether  a  cause  of  action  was  stated,  it 
is  unnecessary  to  discuss  the  question  as  to  the  validity  of  the  sum- 
mons, and  as  to  whether  this  point  was  abandoned  by  the  defendant 
at  Special  Term. 

The  affidavit  used  to  obtain  the  warrant  of  attachment  is  as  fol- 
lows: 

"Theodore  Oochen,  Jr.,  being  duly  nwcBm,  says: 

"I.  That  the  plaintiff  above  named  Is  entitled  to  recover  from  the  de- 
fendant above  Darned  the  sum  of  nine  hundred  and  six  and  "Vioo  dollars, 
with  interest  from  the  second  day  of  July,  190^  ovw  and  above  all  connteE^ 
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claims  known  to  the  plaintiff  upon  one  of  the  catues  of  action  mentioned 
in  section  685  of  the  Code  of  Civil  Frocedni^  and  particnlai^  aet  forth 
in  SDbdlTlsion  2  of  this  affidavit 

"2.  That  plaintiff  has  frequently  demanded  said  sum  of  defendant  bat 
defendant  has  not  paid  same.  Plaintlft  is  a  resident  of  the  state  of  New 
York,  and  said  plaintiff's  services  which  defendant  contracted  to  pay  above 
ram  for  were  performed  within  the  state  of  New  York. 

"3.  That  the  defendant  Is  a  foreign  corporation,  being  incorporated  under 
tlie  laws  of  the  state  ot  New  Jersey,  and  that  its  prindpat  office  ia  without 
the  state  of  New  York." 

It  has  been  frequently  held  that,  to  entitle  a  plaintiff  to  a  warrant 
of  attachment,  he  must  show  by  affidavit  sufficient  facts  to  make 
out  a  cause  of  action,  and  that  conclusions  will  not  suffice.  Here 
the  plaintiff  sues  upon  contract,  and  the  question  for  our  determina- 
tion is,  does  the  plaintiff  show  facts  establishing  a  cause  of  action  on 
contract?  The  statement  that  *'the  plaintiff  above  named  is  entitled 
to  recover  from  the  defendant  above  named  the  sum  of  $906.87"  is 
a  mere  conclusion,  and  is  not  a  statement  of  facts  tending  to  show 
that  any  contract  was  ever  made  between  the  parties.  It  is  true  we 
find  the  statement  that  "said  plaintiff's  services  which  defendant  con- 
tracted to  pay  above  sum  for  were  performed."  Here,  again,  how- 
ever, we  have  a  conclusion  without  any  averment  of  the  terms  of  the 
contract.  It  cannot  be  determined  from  the  affidavit  whether  the 
contract  alleged  was  express  or  implied,  oral  or  written ;  nor  can  we 
tell  therefrom  the  nature  of  the  alleged  services,  or  when,  where,  and 
to  whom  they  were  rendered,  or  when  they  were  to  be  paid  for. 
Equally  silent  is  the  affidavit  as  to  whether  it  was  a  contract  in  which 
the  amount  was  fixed,  or  whether  the  claim  was  upon  quantum 
meruit.  It  is,  however,  unnecessary  to  pursue  the  (Uscussion,  for 
it  is  apparent  from  reading  the  affidavit  that  the  four  essential  things 
requind  to  establish  a  cause  of  action  on  contract  are  wanting,  name- 
ly,  the  nature  of  the  contract,  performance  by  plaintiff,  breach  by 
defendant,  and  the  damages.  The  affidavit  being,  therefore,  insuf- 
ficient in  failing  to  state  facts  from  which  the  court  could  see  that  the 
plaintiff  had  a  cause  of  action  on  contract  against  the  defendant,  the 
motion  to  vacate  the  attachment  should  have  been  granted.' 

The  order,  accordingly,,  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs.  All  concur. 


(Supreme  Oonrt,  AppeHate  Division,  Second  Department   March  6.  1003.) 

1.  Surrooatb'b  Codbt— Powrk  to  Exact  Bokd  of  Exscdtor. 

The  surrogate,  under  a  state  of  facts  warranting  exercise  of  its  power 
under  Code  Olv.  Proc.  8  2^72,  snbd.  2,  and  section  2481.  to  revoke  letters 
testamentary  and  direct  and  control  the  conduct  of  an  executor,  may, 
aa  a  condition  of  not  exerclidng  such  power,  compel  the  executor  to  give 
a  tNmd;  the  lesser  power  being  included  In  tlie  greater. 

Ai^eal  from  surrogate's  court,  Kings  county. 
Two  applications  by  John  H.  Brandt — one  for  revocation  of  the 
letters  testamentary  of  Herman  Wischmann,  as  sole  surviving  exec- 
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utor  of  and  trustee  under  the  wfll  of  Henry  J.  Brandt,  deceased  ;  the 
other  to  compel  him  to  give  security  for  the  proper  administration  of 
said  estate.  From  a  decree  denying  the  first  application  the  peti- 
tioner appeals,  and  from  a  decree  g^nting  the  second  a]^Ucation  the 
■executor  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODWARD. 
HIRSCHBERG,  and  HOOKER,  Jj. 

William  B.  Hurd,  Jr.,  for  petitioner. 
J.  Stewart  Ross,  for  executor. 

WOODWARD,  J.  These  two  appeals  were  argued  together.  The 
first  one  is  an  appeal  from  a  decree  of  the  surrogate's  court  of  Kings 
county  denying  an  application  to  revoke  the  letters  testamentary  is- 
sued by  that  court  on  the  19th  day  of  March,  1883,  on  the  last  will 
and  testament  of  Henry  J.  Brandt,  deceased,  to  Herman  Wischmann, 
the  respondent ;  and  the  other  is  an  appeal  from  a  decree  <A  the  surro- 
gate's court  of  Kings  county  requiring  the  appellant,  Herman  Wisch- 
mann, to  file  a  bond  in  the  penal  sum  of  $170,000,  conditioned  for  the 
proper  administration  of  the  estate. 

We  think,  under  the  circumstances,  there  is  no  good  reason  for  dis- 
turbing the  decree  of  the  learned  surrogate  in  the  first  appeal.  The 
evidence,  which  is  carefully  analyzed  and  reviewed  by  the  court,  is  not 
sufficiently  preponderating  to  warrant  this  court  in  holding  that  the 
surrogate  erred  in  reaching  the  conclusion  that  the  letters  testamentary 
should  not  be  revoked. 

We  are  likewise  convinced  that  the  learned  court  has  very  property 
exacted  a  bond  for  the  foithful  dischai^  of  the  duties  which  are  de- 
volved upon  the  appellant  as  executor  under  the  last  will  and  testament 
of  Henry  J.  Brandt,  deceased.  It  is  not  contended  by  the  appellant 
that  he  will  be  put  to  any  trouble  or  expense  in  connection  with  the 
filing  of  the  bond,  or  that  he  will  be  materially  injured  by  reason  erf  the 
decree  of  the  surrogate's  court ;  but  we  are  asked  to  reverse  the  decree 
because  the  appellant  supposes  it  to  reflect  in  some  measure  upon  his 
integrity.  A  gjreat  many  very  good  and  honest  men  have  given  bonds 
for  the  faithful  discharge  of  a  trust ;  and  while  it  is  probably  true  that 
the  matters  before  the  surrogate's  court  in  these  two  proceedings 
did  not  warrant  the  removal  of  the  appellant  from  his  ofHce  as  exec- 
utor, it  cannot  be  doubted  that  the  evidence  was  sufficient  to  warrant 
a  reasonably  prudent  person  in  believing  that  there  had  been  conduct 
on  the  part  of  the  appellant  which  justified  the  use  of  precaution  in  the 
future  administration  of  the  estate ;  and,  if  the  surrogate's  court  had 
the  power  to  require  a  bond,  this  court  would  not  be  justified  in  inter- 
fering with  the  discretion  exercised  by  the  court  below. 

While  the  surrogate's  court  is  a  creature  of  the  statutes,  and  we 
find  no  direct  authority  for  the  decree,  we  think  there  is  no  doubt  of 
the  existence  of  the  power  to  require  a  bond  whenever  the  court  hav- 
ing jurisdiction  has  reason  to  believe  that  the  safety  of  the  estate  re- 
quires this  protection.  It  is  clear,  under  the  provisions  of  sections 
2636  and  2637  of  the  Code  of  Civil  Procedure,  that  the  surrogate  is 
invested  with  a  power  to  judicially  determine  whether  letters  testa- 
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mentary  should  issue;  and  by  the  provisions  of  section  2638  of  the 
Code  of  Civil  Procedure  it  is  provided  that  the  executor  named  in  the 
will  may  entitle  himself  to  letters  testamentary  thereupon  by  giving 
a  bond  as  prescribed  by  law,  although  an  objection  against  him  lias 
been  established  to  the  satisfaction  of  the  surrogate,  where  the  objec- 
tion is  that  his  circumstances  are  such  that  they  do  not  afford  ade- 
quate security  to  the  creditors,  or  persons  interested  in  the  estate, 
for  the  due  administration  of  the  estate.  It  has  been  judicially  de- 
termined that  the  "adequate  security"  and  "circumstances"  mentioned 
in  this  section  do  not  relate  primarily  or  exclusively  to  the  pecuniary 
responsibility  of  the  executor,  but  to  his  moral  qualifications;  'that 
the  question  i»-esented  to  the  court  is :  Is  it  safe  to  put  this  estate  in 
the  hands  of  the  person  named  as  executor?  Can  he  be  trusted  to 
administer  it  faithfully  and  honestly,  as  directed  by  the  will?  3  Bliss' 
Code  (5th  Ed.)  p,  3556,  and  authorities  cited  in  notes.  By  subdivision 
2  of  section  2472  of  the  Code  of  Civil  Procedure  the  surrogate  is  given 
jurisdiction  to  "grant  and  revoke  letters  testamentary  and  letters  of 
administration,  and  to  appoint  a  successor  in  place  of  a  person  whose 
letters  have  been  revoked";  and  by  subdivision  3  he  is  authorized  to 
"direct  and  control  the  conduct,  and  settle  the  accoimts,  of  executors, 
administrators,  and  testamentary  trustees,"  etc.  Section  2481  men- 
tions the  incidental  powers  of  the  surrogate,  and  he  is  authorized  by 
subdivision  6  to  "open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a 
former  time,  a  decree  or  order  of  this  court";  while  subdivision  11 
declares  that,  "with  respect  to  any  matter  not  expressly  provided  for 
in  the  foregoing  subdivisions  of  this  section,"  the  surrogate  is  author- 
ized "to  proceed,  in  all  matters  subject  to  the  cognizance  of  his  court, 
according  to  the  course  and  practice  of  a  court,  having,  by  the  common 
law,  jurisdiction  of  such  matters  except  as  otherwise  prescribed  by 
statute,  and  to  exercise  such  incidental  powers  as  are  necessary  to 
carry  into  effect  the  powers  expressly  conferred." 

The  surrogate,  under  the  evidence  now  before  us.  might  very  prop- 
erly have  refused  to  issue  letters  testamentary  in  the  first  instance, 
unless  the  executor  had  given  the  bond  provided  for  in  section  2638 
of  the  Code  of  Civil  Procedure;  and  under  the  power  conferred  by 
subdivision  6  of  section  24.S1  of  the  Code  of  Civil  Procedure  to  "open, 
vacate,  modify  or  set  aside"  a  decree  or  order,  and  the  general  power 
conferred  by  subdivision  11,  it  can  hardly  be  doubted  that  the  court 
has  the  discretionary  power  to  require  a  bond  for  the  faithful  dis- 
charge of  a  duty  as  a  condition  of  refraining  from  an  exercise  of  the 
higher  powers  granted.  The  lesser  power  is  always  involved  in  the 
greater;  and  if  the  court  has  jurisdiction  to  modify  or  revoke  its  de- 
crees, orders,  and  letters  testamentary,  and  to  direct  and  control  the 
conduct  of  an  executor  (sections  2472,  2481),  it  may,  under  a  state  of 
facts  which  would  warrant  the  exercise  of  these  powers,  combel  the 
executor  to  give  a  bond.  Although  the  surrogate  may  only  exercise 
powers  given  by  the  statute,  the  authority  to  do  certain  acts  or  to  exert 
a  certain  degree  of  power  need  not  be  given  in  express  words,  but  may 
be  fairly  inferred  from  the  general  language  of  the  statute;  or,  if 
necessary  to  accomplish  its  objects,  and  to  the  just  and  useful  exercise 
of  the  powers  which  are  expressly  given,  it  may  be  taken  for  granted. 
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Dub(M5  T.  Sands,  43  Barb.  412.  The  purpose  of  giving  the  surrogate's 
court  jurisdiction  to  issue  letters  testamentary,  and  ^jrovidii^  the 
limitations,  was  to  protect  the  rights  of  creditors  and  persons  interested 
in  the  estate;  and  if  it  becomes  necessary  in  carrying  out  this  purpose 
to  compe]  the  giving  of  a  bond,  rather  than  to  exercise  the  higher 
powers  granted  to  the  court,  no  reason  suggests  itself  why  this  is  not 
within  the  incidental  powers  of  a  surrogate's  court. 
The  decrees  appealed  from  should  be  affirmed. 

Orders  affirmed,  wltb  costs.  All  concur. 


PEOPLE  ex  leL  ERNEST  OCHS,  Incorporated.  T.  BILLIARD,  Special 
Deputy  Excise  Com'r. 

(Supreme  Court,  Appellate  Division,  First  Department  March  6,  1903.) 

1.  iHToxioATiNa  Li(tuoR8— Liquor  Tax  Cbrtificatk—Imqakcb— Fbaoddlbxt 
Application— AssiONHRNT— Rights  of  Af^BioNsx. 

Wbere  a  liquor  tax  certificate  was  Issued  to  two  persons  on  their  false 
representation  that  one  of  them  was  a  citizen  and  resident  of  the  state, 
and  that  be  was  a  partner  of  the  other  and  owned  a  one-half  intei-e.<it 
in  the  business,  as  required  by  Llqnor  Tax  Law,  |  23,  snbd.  5,  an  as- 
signee of  the  certificate,  who  advanced  the  amount  necessary  to  pay  the 
tax  Id  good  faith,  could  not  compel  a  refund  on  subsequent  surrender  of 
the  certlftcate. 

O'Brien,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  county. 

Mandamus  by  the  people,  on  the  relation  of  Ernest  Ochs,  Incorpo- 
rated, agaiilst  George  Hilliard,  special  deputy  excise  commissioner. 
From  an  order  denying  relator's  application  for  a  peremptory  writ, 
and  dismissing  an  alternative  writ,  to  compel  a  refund  on  subsequent 
surrender  of  a  liquor  tax  certificate,  relator  appeals.  Affirmed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  McLAUGHUN, 
O'BRIEN.  INGRAHAM,  and  LAUGHUN,  JJ. 

Abraham  Benedict,  for  appellant. 
Herbert  H.  Kellogg,  for  respondent 

LAUGHLIN,  J.  The  relator  conducts  a  brewery.  It  advanced 
to  Carl  Schramek  and  Gustave  Kom,  who  applied  to  the  excise  de- 
partment for  a  liquor  tax  certificate,  the  amount  necessary  to  pay 
the  liquor  tax,  and  took  an  assignment  of  the  certificate,  containing 
the  usual  power  of  attorney  authorizing  the  brewery  to  surrender 
the  certificate  and  receive  any  rebate  to  which  the  holders  might  be- 
come entitled.  The  saloon  was  destroyed  by  fire,  and  was  not  re- 
built. The  relator  applied  to  the  commissioner  of  excise  for  the  can- 
cellation of  the  certificate,  and  for  a  rebate  receipt,  which  was  refused ; 
and  this  proceeding  was  instituted  to  enforce  that  demand. 

It  is  conceded  that  Schramek  was  not  a  citizen  of  the  United 
States  at  the  time  the  application  was  made  for  a  liquor  tax  certifi- 
cate. Section  23  of  the  liquor  tax  law  (Laws  1896,  c.  112)  enumer- 
ates the  persons  to  whom  liquor  tax  certificates  shall  not  be  issued ; 
and  subdivision  5  thereof  provides  as  follows :   "No  copartnership 
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unless  one  or  more  of  the  members  of  such  copartnership,  owning 
at  least  one-half  interest  in  the  business,  shall  be  a  resident  of  this 
state  and  a  citizen  of  the  United  States."  Korn  was  a  resident  of 
this  state  and  a  citizen  of  the  United  States.  It  was  stated  in  the  ap- 
plication that  Schramek  and  Korn  were  copartners^  that  Kom  was  a 
citizen  and  a  resident  of  the  state  and  owned  a  one-half  interest  In  the 
business.  The  proceeding  was  resisted  by  the  commission  upon  the 
ground  that  the  representation  contained  in  the  application  concern- 
ing this  copartnership  and  Korn's  interest  therein  was  false.  The  evi- 
dence clearly  shows  that  they  were  not  copartners  in  fact.  They  repre- 
sented that  they  were  copartners,  and,  doubtless,  they  would  be  liable 
as  such  to  persons  dealing  with  them  on  the  strength  of  these  repre- 
sentations. The  relator  contends  that  it  is  innocent,  and.  having 
parted  with  its  money  on  the  faith  of  the  liquor  tax  certificate  issued 
by  the  state,  and  in  ignorance  of  the  fact  that  they  were  not  copartners, 
it  should  be  protected  and  permitted  to  recover  the  rebate.  The  state 
is  also  innocent,  and  there  is  nothing  upon  which  to  base  an  estoppel. 
Its  officers  were  deceived,  and  led  to  issue  the  certificate  by  the  frauds 
if  not  perjury,  of  the  relator's  assignors. 

The  relator's  claim  against  the  excise  department  is  founded  on 
the  liquor  tax  certificate  which  has  been  assigned  to  it.  Manifestly, 
the  right  of  the  assignee  to  the  rebate  is  no  greater  than  would  be  that 
of  its  assignors  had  not  the  certi6cate  been  assigned.  People  v. 
Lyman,  156  N.  Y.  407,  50  N.  E.  1112;  People  v.  Cullinan,  168  N.  Y. 
258,  61  N.  E.  243.  The  contract  between  the  people  of  the  state  and 
those  to  whom  the  liquor  tax  certificate  was  issued,  with  reference  to 
allowing  any  rebate,  was  conditioned  upon  the  truthfulness  of  their 
application  and  their  right  to  hold  a  liquor  tax  certificate;  and  any 
false  -statements  in  the  application  in  that  regard  vitiated  the  certifi- 
cate in  their  hands,  and  in  the  hands  of  their  assignee  as  well.  Section 
25,  Liquor  Tax  Law;  Lyman  v.  Schermerhorn,  167  N.  Y.  113,  60 
N.  E.  324;  People  v.  Cullinan,  supra;  People  v.  Lyman,  59  App.  Div. 
172,  69  N.  Y.  Supp.  III.  Inasmuch  as  they  were  not  eligible  to  traffic 
in  the  liquor  business,  the  certificate  isstied  to  them  on  their  false  repre- 
sentation was  void,  and  no  right  to  recover  rebate  can  be  founded 
thereon. 

It  fdlows  that  the  order  should  be  affirmed,  with  costs.  All  concur, 
except  O'BRIEN,  J.,  who  dissents. 

O'BRIEN,  J.  I  dissent,  thinking  that  the  Legislature  did  not  in- 
tend in  such  a  case  that  a  forfeiture  should  be  enforced.  In  Matter  of 
Lyman,  163  N.  Y.  536,  57  N.  E.  745,  the  court  said: 

"At  tbe  time  this  proceedlDg  was  commenced  the  defendant  did  not  bold 
the  certificate,  bat  bad  prior  thereto  voluntarily  surrendered  It.  *  *  *  Tbe 
gueBtlon,  therefore.  Is  not  whether  his  license  could  be  canceled  If  he  still 
held  It,  but  whether  It  can  be  canceled  for  tbe  sole  purpose  of  forfeiting  the 
rebate.  The  argument  that,  as  he  was  not  entitled  to  receive  the  certiflcate, 
he  was  not  entltlea  to  hold  it.  may  be  effective  to  deprive  him  of  It  as  a 
Ueenae,  and  not  effective  to  forfeit  his  right  to  tbe  rebate.  In  the  former  case, 
the  statute  should  be  construed  so  as  to  accord  to  fraud  no  favor;  In  the  latter 
case,  tt  should  be  so  conatmed  as  not,  by  a  hostile  conslraction  of  doubtful 
phrases,  to  visit  a  penalty  or  forfeiture  upon  a  former  certiflcate  bolder. 
•   *  *  Forfettures  are  odious  in  law." 
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These  words  apply  even  more  forcibly  in  the  case  at  bar,  wherein  a 
tliird  party  who,  innocent  of  any  misrepresentation  on  the  part  of 
those  who  held  the  certificate,  advanced  the  money  which  paid  for  the 
certificate,  and  is  now  seeking  its  repayment,  the  business  having  been 
discontinued  and  abandoned,  and  the  certificate  destroyed  by  fire  two 
weeks  after  it  was  issued.  The  privileges  granted  by  it  were  thus 
never  enjoyed ;  no  attempt  or  intention  exists  to  do  business  under  it ; 
and  no  proceedings  of  any  kind  have  been  instituted  to  revoke  the  cer- 
tificate. Under  such  circumstances,  the  policy  of  the  state  has  been 
to  refund  moneys  advanced  for  benefits  not  received;  and  if  the  state 
is  not  to  lend  its  aid  to  what  amounts  to  a  fraud  upon  the  petitioner 
— taking  the  view  of  the  trial  court  that  no  partnership  in  fact  existed 
between  the  holders  of  the  certificate — the  money  advanced  by  the  re- 
lator should  justly  be  returned  to  it 

Upon  the  ground,  therefore,  that  this  case  is  not  such  as  warranted 
the  commissioner  in  refusing  to  grant  the  petitioner  the  rebate  sought, 
I  think  that  the  application  for  the  peremptory  writ  of  mandamus 
should  have  been  granted,  and  that  the  order  and  judgment  appealed 
from  should  be  reversed. 


^Supreme  Oonrt,  Appellate  Division,  First  Department    Uarch  6,  1903.) 

1.  UbCHANICB'    LlBNS  —  COHTRACT    WlTH    SUBOONTBACTOR  —  AVFtRMASCB  BT 
OWNBB—SUFFICIBNCT  OF  AIjLEUATION. 

A  complaint  In  proceedings  by  a  subcontractor  to  foreclose  a  me- 
chanic's lien  alleged  the  making  of  a  contract  between  the  owner  and 
the  principal  contractor,  and  tbat  the  principal  contractor  abandoned  the 
game,  and  that  12  days  later  the  prhicipal  contractor  contracted,  with 
plaintiffs  for  materials.  It  then  alleged  that  during  the  performance  of 
the  work,  at  the  special  Instance  and  request  of  the  owner,  plaintiffs 
rendered  additional  work,  etc.,  that  the  work  and  materials  were  par- 
formed  and  furnished  by  the  plaintiffs  with  the  knowledge  and  cmiseut 
of  the  owner,  and  that  the  contract  made  with  plaintiffs  was  performed 
by  tbem  at  the  special  instance  and  request  of  the  owner,  who  promised 
to  pay  plaintiffs  therefor.  Beld,  that  the  complaint  snffidently  alleged 
Uie  adoption  by  the  owner  of  the  contract  made  with  plaintiffs. 

%.  Same— Notice— SpKCiF'tcATiONs  of  Matkhials  Furnishbd — Suffioixitct. 

Mechanic's  Lien  Law  (Laws  1S97,  c.  41S)  I  S,  confers  on  subcontractors 
the  right  to  a  lien  from  the  time  of  filing  a  prescribed  notice.  Section  9 
requires  the  notice  to  state  the  labor  performed  or  the  materials  fur- 
nished, and  the  agreed  price  or  value  thereof.  A  notice  ftled  by  a  sub- 
contractor stated  that  the  labor  performed  and  materials  furnished  were 
"plumbing,  tinning,  furnaces  and  ranges,  as  per  contract,  to  the  amoont 
of  $2,660,  and  additional  labor  to  the  amount  of  ¥77,  making  tn  all  $2.C37, 
upon  account  of  which  there  has  been  paid  ¥850,  and  leaving  a  balance 
due  therefor  of  ¥1,787."  Eeld  to  sufficiently  state  the  labor  performed 
and  the  materials  furnished  and  the  agreed  price  or  value  thereof. 

S,  Same  —  Foreclosure— Previous  Notices— Defense— Loss  Throdgh  PAn-- 

UKK  TO  PrOBECUTE. 

Mechanic's  Lien  Law,  §  16,  provides  that  no  lien  shall  be  a  Hen  more 
than  one  year  after  notice  has  been  filed,  unless  within  that  time  a 
foreclosure  action  has  been  begun  and  notice  of  its  pendency  filed  with 
county  clerk.  Section  18  provides  that  tiie  Hen  may  be  discharged  by 
failure  to  begin  a  foreclostu'e  action,  or  to  secure  an  order  continuing  tbe 
lien,  within  one  year  from  the  filing  of  notice.  Beld,  that  It  was  no  de- 
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fenee  to  a  foredosnre  of  a  mecbaDlc'a  lies,  notice  of  which  was  filed 
within  proper  time  after  the  last  of  the  materials  were  furnished,  that 
liens  for  Installments  of  the  materials  had  also  been  filed  during  the 
progress  of  the  work,  and  lost  by  failure  to  prosecute  them  within  the 
prescribed  time,  as  there  is  nothing  in  the  statute  f4rhiddliig  the  flllng 
<tf  more  than  one  notice  for  the  same  claim. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  William  D.  Clarke  and  another  against  Henry  B.  Heyl- 
man  and  another.  From  an  interlocutory  judgment  overruling  a 
demurrer  to  the  answer  of  defendant  Heylman,  plaintiffs  appeal.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Tames  C.  De  La  Mare,  for  appellants. 
Richard  Krause,  for  respondent. 

INGRAHAM,  J.  The  action  was  brought  to  foreclose  a  mechan- 
ic's lien  against  the  defendant  Heyhnan  as  owner,  and  Connell  as  con- 
tractor, for  labor  and  materials  furnished  by  the  plaintiffs.  The  com- 
plaint alleges  that  Heylman  made  a  written  contract  with  the  defendant 
Connell,  whereby  Connell  agreed  to  erect  and  furnish  buildings  upon 
certain  premises  described,  for  which  Connell  was  to  be  paid  $9,300  in 
installments  to  come  due  as  the  work  progressed;  that  on  or  about 
March  11,  1898,  Connell  abandoned  his  contract,  with  the  consent  of 
Heylman,  who  completed  the  work  to  be  done  under  the  contract, 
and  that  there  remained  in  the  hands  of  Heylman  a  balance  of  the  con- 
tract price  in  excess  of  the  plaintiffs'  lien  and  all  other  valid  liens  on 
said  premises;  that  on  or  about  March  23,  i8g6,  la  days  after  Con- 
nell had  abandoned  the  contract,  he  entered  into  a  contract  with  the 
plaintiffs,  by  which  plaintiffs  agreed  to  furnish  certain  plumbing,  gas- 
fitting,  furnaces,  and  tinning,  in  and  about  the  buildings,  and  Connell 
agreed  to  pay  therefor  the  sum  of  $2,560,  and  that  plaintiffs  furnished 
additional  labor  to  the  amount  of  $77,  making  in  all  $2,637,  upon 
account  of  which  there  has  been  paid  ^50,  and  leaving  a  balance  due 
of -$1,787;  that  this  work  and  material  to  be  furnished  by  the  contract 
were  a  part  of  the  labor  and  materials  required  and  stipulated  to  be 
furnished  bv  the  ctmtract  between  Heylman  and  CoimeU ;  "that  these 
defendants  completed  the  said  contract  between  the  plaintiffs  and 
Connell,  and  furnished  the  materials  and  did  the  work  therein  required, 
and  that  during  the  performance  of  the  work,  at  the  special  instance 
and  request  of  the  defendant  Heylman,  they  rendered  additional  work, 
labor,  and  services  in  watching  and  safeguarding  the  property  de- 
scribed, in  the  reasonable  value  of  $77;  that  no  part  of  the  sum  due  for 
said  work,  labor,  services,  and  materials  has  been  paid,  except  the  sum 
of  $850,  and  that  all  of  said  work  was  done  and  all  of  said  materials 
furnished  prior  to  the  filing  of  the  notice  of  the  mechanic's  lien  men- 
tioned, the  last  items  of  said  work  and  materials  having  been  done  and 
furnished  within  9  days  prior  to  December  15,  1890,  and  that  said 
labor  and  materials  were  actually  used  upon  the  buildings  erected  on 
the  premises  described,  in  the  construction  thereof;  that  said  work, 
labor,  services,  and  materials  were  performed  and  furnished  by  the 
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plaintiffs  with  the  knowledge  and  consent  of  the  defendant  Heylman, 

who  was  and  now  is  the  owner  of  said  premises ;  and  that  said  contract 
made  by  the  plaintiffs  with  the  defendant  Connell  was  performed  and 
completed  by  the  plaintiffs  at  the  special  instance  and  request  of  the 
defendant  Heylman,  who  promised  and  agreed  to  pay  the  plaintiffs 
therefor. 

It  thus  appears  that  Connell  abandoned  the  contract  on  the  day  that 
it  was  made;  that  on  March  23,  1896,  notwithstanding  he  had  aban- 
doned the  contract,  Connell  made  a  contract  with  the  plaintiffs  to  do 
plumbing  work  upon  the  buildings;  that  "these  defendants"  completed 
this  contract  made  by  plaintiffs  with  Connell,  but  that  the  work,  labor 
and  services  and  materials  performed  and  furnished  by  the  plaintiffs 
were  with  the  consent  and  knowledge  of  Heylman;  and  that  the 
contract  made  by  the  plaintiffs  with  Connell  was  performed  and  com- 
pleted by  the  plaintiffs  at  the  special  instance  and  request  of  the  de- 
fendant Heylman,  who  promised  and  agreed  to  pay  the  plaintiffs  there- 
for. 

The  answer  of  the  defendant  Heylman  denies  all  of  the  allegations 
of  the  complaint,  and  for  a  defense  alleges  that  at  all  times  mentioned 
in  the  complaint  he  was  the  owner  of  the  premises  described,  and  that 
on  or  about  the  6th  day  of  August,  1896,  the  7th  of  October,  1896,  and 
the  17th  day  of  November,  1896,  respectively,  and  within  90  days  after 
the  alleged  performance  and  furnishing  of  the  alleged  labor  and  ma- 
terials referred  to  in  the  three  notices  thereinafter  mentioned,  and 
prior  to  the  alleged  filing  of  the  alleged  notice  of  lien  referred  to  in  the 
complaint,  notices  of  lien  were  filed  by  the  plaintiffs  in  the  office  of  the 
clerk  of  the  county  of  New  York  against  the  property  owned  by  the 
defendant  Heylman  for  the  price  and  value  of  the  identical  labor  and 
materials  referred  to  in  the  notice  of  lien  referred  to  in  the  complaint. 
The  first  of  these  liens,  copies  of  which  are  annexed  to  the  answer,  was 
stated  to  be  for  the  second  payment  due  on  a  contract  between  the 
plaintiffs  and  Connell  for  plumbing,  tinning,  and  furnace  work.  The 
second  was  for  the  third  payment  due  on  the  contract  and  the  cash 
paid  for  night  watchman,  less,  for  work  not  completed,  $100;  and  the 
third  notice  of  lien  was  for  $100  for  work  not  complete  under  the 
third  payment  due  under  the  contract. 

The  plaintiff  demurs  to  the  defense  set  up  in  the  fourth  and  fifth 
paragraphs  of  the  answer.  The  defendant,  to  sustain  his  answer,  at- 
tacks the  complaint,  and  the  plaimiffs*  lien  as  therein  alleged. 

By  the  contract  between  the  plaintiffs  and  Connell  as  alleged  in  the 
complaint,  the  plaintiffs  agreed  to  do  certain  work  in  the  erection  of 
a  building  upon  this  property,  for  which  Connell  agreed  to  pay  the 
plaintiffs,  "for  the  true  and  faithful  performance  of  all  and  every  of  the 
articles,  covenants,  and  agreements  herein  contained,  the  sum  of 
twenty-five  hundred  and  sixty  ($2,560)  dc^Iars."  This  contract  as 
therein  alleged  was  an  entire  contract,  the  amount  to  be  paid  therefor 
being  payable  upon  the  completion  of  the  contract. 

Section  3  of  the  lien  law  (chapter  418  of  the  Laws  of  1897)  pro- 
vides that: 

"A  contractor,  sub-contractor.  latMrer  or  material  mail,  who  performs  labor 
or  famishes  materials  tar  the  improvement  of  real  property  with  the  cmtsent 
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or  at  the  request  of  the  owner  thereof,  or  of  his  agent  contractor  or  sob-coQ' 
tractor,  shall  have  a  lien  for  the  principal  and  Interest  of  the  value,  or  the 
agreed  price,  of  such  labor  or  materials  upon  the  real  property  ImproTed  or 
to  be  improved  and  upon  such  improvement,  from  the  Ume  of  filing  a  notice 
of  such  Uen  as  prescribed  In  ttiia  article." 

By  section  9  of  the  act  the  notice  must,  among  other  things,  state — 

"The  name  of  the  person  by  whom  the  lienor  was  employed,  or  to  whom  he 
furnished  or  is  to  furnish  materials;  or,  If  the  lienor  la  a  contractor  or  sub- 
contractor, the  person  with  whom  the  contract  was  made.  (4)  The  labor 
performed  or  to  be  performed,  .or  materials  furnished  or  to  be  furnished  and 
the  agreed  price  or  vatue  thereof.  (5)  The  amount  oupaM  to  the  lienor  for 
mch  labor  or  matolalB.  (6)  The  time  when  the  first  and  last  Items  of  work 
were  performed  and  materials  were  furnished." 

I  think  that  the  complaint  is  sufficient.  After  setting  out  the  con- 
tract made  between  the  plaintiffs  and  Connell,  it  alleges  that  the  con- 
tract was  performed  and  completed  by  the  plaintiffs  at  the  special 
instance  and  request  of  the  defendant  Heylman,  who  promised  and 
agreed  to  pay  the  plaintiffs  therefor.  This  is,  in  substance,  an  alle- 
gation that  the  defendant  Heylman  adopted  the  Connell  contract 
and  made  it  his  contract.  He  was  the  owner  of  the  property  upon 
which  the  building  was  erected,  and  he  became  bound  to  comply 
with  its  provisions. 

I  think,  also,  that  the  notice  of  lien  filed  on  the  15th  day  of  Decem- 
ber, 1896,  as  alleged  in  the  complaint  was  sufficient  within  the  pro- 
visions of  the  lien  law.  The  defendant  criticises  this  notice  as  not 
stating  the  amount  of  the  materials  and  labor  furnished.  The  notice 
alleges  that  the  labor  and  services  so  performed  and  the  materials  so 
furnished  were — 

"Plumbing,  tinning,  furnaces  and  ranges,  as  per  contract,  to  the  amount  of  • 
$2,5G0,  and  additional  labor  to  the  amount  of  ¥77,  maldng  in  all  92,637,  upon 
account  of  which  there  has  been  paid  fSSO,  and  leaving  a  balance  due  there- 
for of  ?1,787." 

This,  I  think,  is  a  sufficient  statement  of  the  labor  performed  and 
materials  furnished  and  the  agreed  price  or  value  thereof. 

It  is  also  claimed  that  the  notice  does  not  show  that  anything 
was  due  from  the  owner  to  the  contractor.  The  statute  requires  that 
the  amount  unpaid  to  the  lienor  for  such  labor  and  materials  must 
be  stated ;  and  the  notice  states  that  there  is  a  balance  due  for  such 
work,  labor,  and  services  rendered,  and  materials  furnished,  of  $1,787. 

I  also  think  the  defense  demurred  to  is  bad.  The  defendant  therein 
alleges  that  at  all  of  the  times  mentioned  in  the  COTnplaint  he  was, 
and  still  is,  the  owner  of  certain  premises  specifically  described ;  that 
on  or  about  the  6th  day  of  October,  1896,  and  the  17th  day  of  No- 
vember, 1896,  respectively,  the  plaintiff  filed  three  notices  of  lien, 
copies  of  which  are  annexed  to  the  answer ;  and  that  the  same  were 
docketed  in  the  office  of  the  clerk  of  the  county  of  New  York  against 
the  property  described  in  the  answer  as  owned  by  this  defendant, 
.  for  the  price  and  value  of  the  identical  labor  and  materials  referred 
to  in  the  notice  of  lien  mentioned  in  the  complaint.  The  action  was 
commenced  in  August,  1898,  nearly  two  years  after  the  last  lien  was 
filed.    Section  16  of  the  Uen  law  provides  that : 
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"Xo  Hen  apectfled  In  thia  article  shall  be  a  llcn  for  a  longer  period  than  one 
year  after  the  notice  of  lien  haa  been  filed,  unless  within  that  time  an  action 
Is  commenced  to  foreclose  the  Hen,  and  a  notice  of  the  pendency  of  nich 
action,  whether  In  a  court  of  record  or  In  a  court  not  of  record,  la  filed  with 
the  county  clerk  of  the  county  In  which  the  notice  of  Hen  la  filed.*' 

Section  i8  provides  that  a  lien  may  be  discharged— 
"By  a  failure  to  begin  an  action  to  foreclose  sach  lien,  or  to  secure  an  order 
continuing  It,  within  one  year  from  the  time  of  filing  the  notice  of  Hen." 

Upon  the  face  of  the  answer,  therefore,  there  being  no  allegation 
that  an  action  had  been  commenced  to  foreclose  the  lien,  or  that 
the  time  to  commence  such  an  action  had  been  extended,  the  notice 
of  lien  had  been  discharged  long  before  this  action  was  commenced. 
There  is  no  provision  of  the  Hen  law  which  prevents  a  person  furnish- 
ing materials  or  labor  in  the  erection  of  a  building  upon  real  prop- 
erty from  filing  more  than  one  lien  upon  such  prc^erty.  It  is  doubt- 
ful whether  these  notices  of  lien  annexed  to  the  defendant's  answer 
were  sufficient  under  the  statute  to  create  any  lien  upon  the.  property 
therein  described;  but,  assuming  that  they  would  be  sufficient,  and 
that  they  were  filed  during  the  performance  of  the  rantract,  and 
subsequently,  when  the  contract  was  fully  performed,  a  new  lien  was 
filed  for  the  amount  due  under  the  contract,  I  know  of  no  provision 
of  the  lien  law  which  would  prevent  the  person  filing  the  last  lien 
from  enforcing  it,  and  abandoning  the  liens  filed  during,  the  perform- 
ance of  the  contract.  There  is  nothing  in  the  statute  which  provides 
that  successive  liens  may  not  be  filed  for  the  same  work,  or  that  a 
notice  of  Hen  filed  upon  the  completion  of  the  contract  is  void,  be- 
cause other  notices  of  liens  have  been  filed  for  a  portion  of  the  work 
done  under  the  contract. 

But  one  case  is  cited  upon  this  point  by  counsd  for  the  defendant, 
and  that  is  Battle  v.  McArthur  (C.  C)  49  Fed.  715.  That  was  a 
decision  of  the  United  States  Circuit  Court  under  a  lien  law  of  the 
state  of  Missouri,  and  it  was  held  that : 

"The  filing  of  one  account  that  Is  good  and  sufliclent  to  create  a  Hen  under 
the  statute  and  satisfy  Its  ceqntrementa  ezhanitB  the  contraetor'a  power  to 
Incumber  the  property." 

It  is  not  necessary  to  approve  or  disapprove  of  this  decision  under 
the  lien  law  of  the  state  of  Missouri ;  but  it  would  seem  that  under 
the  law  of  this  state  there  is  no  restriction  upon  a  person  furnishing 
materials  or  labor  for  the  construction  of  a  building  which  confines 
him  to  one  lien,  or  prevents  him  from  filing  a  lien  on  the  completion 
of  a  contract,  because  during  the  performance  of  the  contract  he  has 
filed  notices  of  liens  for  separate  installments  due  thereunder.  No 
reason  is  suggested  which  would  justify  us  in  importii^  into  the  stat- 
ute of  this  state  such  a  restriction. 

I  think,  therefore,  the  demurrer  to  this  defense  should  have  been 
sustained,  and  that  the  judgment  appealed  from  should  be  reversed, 
with  costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  the 
defendant  to  amend  his  answer  within  20  days  upon  payment  of  such 
costs.   All  concur. 
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BBTTS  T.  DB  SELDING  et  ftL 
(Supreme  Oonrt,  Appellate  DItIsIod,  First  Department  March  6,  190S.) 

1.  PaBTIKS— AaSIftNICBMT— DSATH  OV  FLAIlTTirr— OOHTmUAHCB  BT  Rbphebeh- 

TATIVB. 

Code  CiT.  Proc.  |  757,  provides  that  on  tbe  death  of  a  8(de  plaintiff.  If 
the  action  snrrlTes,  the  court  most  allow  tbe  action  to  be  contiuaed  by 
bis  repreaeDtfttlTe.  Section  756  provides  that  on  a  tmnafer  of  Interest 
the  action  may  be  continued  by  the  original  party.  The  Code  providea 
that  an  action  roust  be  brought  by  the  real  parl^  in  Interest.  Beld,  that 
where  the  assignee  of  a  claim  for  work  and  labor,  after  commencing  an 
action  thereon,  assigned  the  claim  and  subsequently  died,  it  was  proper 
to  continue  the  action  In  the  name  of  the  administrator  of  the  &nt  as- 
signee. 

SL  fiavB— SoBsrrFDTioK— N^oncB  to  Absighbb. 

Code  GlT.  Proe.  ^  T5G,  provides  tliat  in  case  of  a  transfer  ot  interest 
tbe  action  may  be  continued  by  tbe  original  party,  unless  the  court  directs 
the  assignee  to  be  substituted  or  joined.  Held,  that  an  assignee  cannot 
be  substituted  under  the  statute  wltbout  notice  to  him. 

Appeal  from  Special  Term,  New  York  county. 

Suit  by  Carmi  F.  Belts  against  Hermann  De  Selding  and  another. 
From  an  order  reviving  the  action  in  favor  of  plaintiff's  administratcx'» 
defendants  appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ. 

E.  F.  Hills,  for  appellants. 
Sol.  Kohn,  for  respondent. 


INGRAHAM,  J.  This  action  was  brought  to  recover  the  sum  of 
$5,ooo  for  services  rendered  by  one  Trimble  to  the  defendants, 
Trimble  having  assigned  his  claim  to  the  plaintiff.  The  plaintiff  died, 
whereupon  this  application  was  made  to  revive  the  action  in  favor 
of  his  administrator.  The  case  comes  within  section  757  of  the  Code 
of  Civil  Procedure,  which  provides  that  "in  case  of  the  death  of  a 
sole  plaintiff,  *  *  *  \i  ii^^  cause  of  action  survives  or  continues, 
the  court  must,  upon  a  motion,  allow  or  compel  the  action  to  be  con- 
tinued by  or  against  his  representative  or  successor  in  interest."  In 
opposition  to  this  motion,  however,  the  defendants  allege  that  prior 
to  his  death  the  plaintiff  had  assigned  the  cause  of  action  and  right 
to  recover  to  Trimble,  in  whose  favor  it  had  originally  accrued,  and 
who  had  assigned  it  to  the  plaintiff  before  the  commencement  of  the 
action. 

While  it  might  be  that,  upon  these  facts,  upon  notice  to  Trimble 
and  to  the  plaintiff's  administrator,  the  court  would  have  been  justi- . 
fied  in  substituting  Trimble  for  the  plaintiff,  and  continuing  the  action 
in  his  name,  the  continuance  of  the  action  in  the  name  01  the  admin- 
istrator of  the  plaintiff  was  expressly  authorized  by  section  757  of 
the  Code.  The  fact  that  the  plaintiff  had  assigned  the  cause  of  action 
to  Trimble  after  the  commencement  of  the  action,  and  that  after 
such  assignment  the  plaintiff  continued  the  action  for  Trimble's 
benefit,  would  not  prevent  the  action  from  being  continued  by  plain- 
tiff's representative,  or  be  a  bar  to  the  plaintiff's  right  to  recover. 
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The  plaintiff  would  then  maintain  the  action  as  trustee  for  Trimble. 
The  provision  of  the  Code  that  an  action  must  be  brought  by  the 
real  party  in  interest  does  not  prevent  an  action  being  continued 
in  the  name  of  an  assig-nor  after  an  assignment-  of  the  cause  of  action 
for  the  benefit  of  an  assignee.  Section  756  of  the  Code  provides 
that  in  case  of  a  transfer  of  interest  the  action  may  be  continued  by 
the  original  party,  unless  the  court  directs  the  person  to  whom  the 
interest  is  transferred  to  be  substituted  in  the  action,  or  joined  with 
the  original  party,  as  the  case  requires.  The  plaintiff,  having  been 
the  owner  of  this  claim  when  the  action  was  brought,  was  entitled 
to  prosecute  it  to  judgment,  and  that  right  passed  to  his  administra- 
tor upon  his  death.  The  court  would  not  have  been  justified  in  sub- 
stituting Trimble  as  the  plaintiff  in  the  action,  as  he  was  not  before 
the  court.  The  action  should,  therefore,  be  continued  in  the  name 
of  the  administrator  of  the  plaintiff,  unless  the  court  directs  Trimble 
to  be  made  a  party,  and  such  direction  can  only  be  made  where 
Trimble  has  notice  of  the  application. 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
$10  costs  and  disbursements..  All  concur. 


SCHOOLER  v.  NEW  TOHK  CENT.  &.  H.  R.  R.  CO. 

(Supreme  Court,  Appellate  Divlsloii,  Fourth  I>e£»artment   March  10^  1903.) 

L  Vbbdiot — Wbiobt  of  Etidbncb—Afpral— Review. 

Where  the  question  aa  to  whether  or  not  the  verdict  Is  contrary  to  the 
evidence,  or  against  the  weight  of  evidence,  Is  presented  on  appeal,  the 
law  imposes  on  the  Appellate  Division  the  duty  of  pasring  on  tbat  qobb- 
tion,  precisely  the  same  as  any  other. 
S.  Railroads— Street  Crossino— Collision— Evidence— Vehdict. 

Evidence  in  an  action  for  damans  from  collision  vrith  a  railroad  train 
at  a  street  crossing  examined,  and  held,  that  the  verdict  for  plaintiflE  was 
against  the  weight  of  evidence. 
Spring,  J.,  dissenting. 

Appeal  horn  Trial  Term,  Monroe  county. 

Action  by  Rosie  Schooler,  as  administratrix,  against  the  New  YotIc 
Central  &  Hudson  River  Railroad  Company.  From  an  order  deny- 
ing a  motion  for  new  trial  after  verdict  for  the  plaintiff,  defendant  ap- 
peals. Reversed. 

The  action  was  commenced  on  the  20th  day  of  August,  1901,  to  recover 
damages  for  the  death  of  plalntlCT's  intestate,  alleged  to  have  been  caused 
through  the  negligence  of  the  defendant  The  action  was  tried  before  the 
court  and  a  Jury,  and  resulted  In  a  verdict  in  favor  of  the  plaiutifT  for  ^,700. 
From  an  order  denying  defendant's  motion  for  a  new  trial,  made  upon  all  the 
grounds  specified  In  section  999  of  the  Code  of  Civil  Procedure,  this  appeal 
Is  taken. 

Argued  before  ADAMS.  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  HISCOCK,  JJ. 

Edward  Harris,  for  appellant. 
James  Breck  Perkins,  for  respondent. 

McLENNAN,  J.  The  evidence  on  behalf  of  the  plaintiff  was  of 
a  character  to  make  the  negligence  of  the  defendant  and  the  intes- 
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tate's  freedom  from  contributory  negligence  questions  of  fact.  Upon 
this  appeal  we  need  only  consider  whether  or  not  the  verdict  of  the 
jury  was  contrary  to  evidence  and  against  the  weight  pf  evidence. 
The  law  imposes  upon  the  Appellate  Division  the  duty  of  passing 
upon  and  deciding  that  question,  precisely  the  same  as  any  other  pre- 
sented by  appeal.  The  decision  of  the  trial  court,  who  had  the  ad- 
vantage of  seeing  and  hearing  the  witnesses,  is  entitled  to  weight,  and 
should  be  given  due  consideration  by  the  appellate  court;  but  it  should 
not  for  that  reason  abdicate  its  powers  and  refuse  to  review  such  de- 
cision with  the  same  freedom  that  it  would  any  other  ruling.  Neither 
court  can  properly  dele^te  to  the  other  the  performance  of  the  duty 
imposed  by  law  upon  it,  to  wit,  to  consider  and  decide,  whenever 
the  question  is  presented,  whether  or  not  a  verdict  rendered  by  a 
jury  is  contrary  to  and  against  the  weight  of  evidence.  In  the  first 
instance,  the  duty  rests  wholly  with  the  trial  court,  and  should  be 
performed  fearlessly,  in  such  manner  as  will  promote  the  ends  of 
justice  as  intended  by  the  statute,  and  not  with  a  view  of  shifting 
the  responsibility  to  the  appellate  tribunal.  When  decided,  the  de- 
feated party  has  a  right  to  have  the  question  reviewed  upon  appeal, 
and  is  entitled  to  a  reversal,  if  error  was  committed ;  and  the  fact 
that  the  court  below  exercised  its  power  and  discretion  in  the  prem- 
ises should  not  alone  be  regarded  by  the  Appellate  Division  as  a 
sufficient  reason  for  an  affirmance. 

The  facts  in  this  case,  so  far  as  important  to  consider  to  enable 
us  to  determine  whether  or  not  the  verdict  of  the  jury  is  contrary 
to  and  against  the  weight  of  evidence,  may  be  briefly  staled.  The  de- 
fendant's railroad  in  the  city  of  Rochester,  at  the  place  in  question, 
consists  of  a  single  track  extending  north  and  south,  and  is  crossed 
at  right  angles  by  Clifford  street.  The  track  is  straight  for  a  dis- 
tance of  800  feet  south  of  the  track,  from  which  point  it  curves  sharply 
to  the  west  to  Brincker  Street  Station,  located  about  1,200  feet  from 
the  crossing.  East  of  the  railroad  the  southerly  side  of  Clifford 
street  is  occupied  by  dwellings,  about  which  are  trees  and  shrubs 
which  render  it  very  difficult  for  a  person  on  the  street,  approaching 
the  railroad  from  the  east,  to  see  a  train  approaching  the  crossing 
from  the  south  until  within  a  few  feet  of  the  track.  The  first  dwelling 
house  east  of  the  railroad  is  located  only  11  feet  from  the  easterly 
rail,  and,  while  at  certain  points  between  the  dwellings  an  approach- 
ing train  may  be  seen,  the  situation  is  such  as  to  practically  hide  it 
from  the  view  of  a  traveler  approaching  the  crossing  from  the  east. 
Between  9  and  10  o'clock  on  the  morning  of  March  20,  1901,  a  bright, 
clear  day,  there  being  no  wind  or  storm,  plaintiff's  intestate,  who  was 
35  years  of  age,  was  driving  a  perfectly  gentle  horse,  drawing  a  cov- 
ered peddler's  wagon,  westerly  along  CUflford  street  toward  the  rail- 
road. He  was  sitting  on  the  front  seat,  in  such  position  that  the 
cover  of  the  wagon  did  not  interfere  with  his  view,  either  to  the 
south  or  to  the  north.  He  was  driving  at  a  slow  trot,  and,  so  far  as 
appears,  he  neither  looked  nor  listened,  nor  made  any  attempt  to 
ascertain  for  himself  whether  a  train  was  approaching  the  crossing 
from  either  direction ;  but,  without  slacking  the  pace  of  his  horse, 
he  drove  directly  into  a  train  of  the  defendant  which  was  crossing 
80  N.  ¥.8.-61 
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Clifford  Street,  and  which  had  come  from  the  south  beyond  the 

Brincker  Street  Station.  The  deceased  drove  the  horse  against  the 
engine,  striking  it  back  of  the  pilot,  and  in  the  collision  sustained 
injuries  from  which  he  subsequently  died.  He  was  entirely  familiar 
with  the  crossing  and  the  operation  of  defendant's  trains  at  that 
place;  had  for  years  driven  the  same  horse  and  vAgon  frequently 
over  the  crossing  in  question. 

It  conclusively  appears  that  the  bell  of  the  engine  was  rung  con- 
tinuously as  it  approached  Clifford  street,  and  that  the  train  was 
not  being  nm  at  an  improper  rate  of  speed.  In  fact,  the  learned  trial 
court  charged  the  jury — and  no  other  inference  could  properly  be 
drawn  from  the  evidence — that  the  defendant  was  not  guilty  of  neg- 
ligence so  far  as  the  management  of  the  train  in  question  was  con- 
cerned. Every  witness  called  who  saw  the  accident,  and  who  was 
in  the  vicinity  of  Clifford  street,  testified  that  he  heard  the  noise 
of  the  train  distinctly  as  it  approached  the  crossing.  It  is  claimed, 
however,  that  the  defendant  is  chargeable  with  negligence  because 
of  the  conduct  of  the  flagman  stationed  at  the  crossmg,  and  also 
that,  because  of  such  conduct,  plaintiff's  intestate  is  relieved  frn-.n 
the  charge  of  contributory  negligence.  As  the  train  approached  the 
crossing,  the  flagman  came  from  his  shanty,  located  immediately 
west  of  the  railroad  and  south  of  Clifford  street,  and  with  his  flag 
in  his  hand  walked  to  the  middle  of  the  street  and  stood  between  the 
tracks  and  commenced  waving  his  fiagi  Whether  the  deceased  saw 
the  flagman  or  the  flag  does  not  appear.  At  all  events  he  did  noth- 
ing, did  not  slacken  the  pace  of  his  horse,  continued  driving  at  a  slow 
trot,  and  ran  into  the  engine,  striking  it  just  back  of  the  pilot.  Of 
course,  if  the  foregoing  were  all  the  hcts,  the  jdaintiff  would  not  be 
entitled  to  recover  as  matter  of  law.  Three  witnesses,  however,  called 
by  the  plaintiff,  gave  evidence  which  tends  to  prove  that  defendant's 
flagman  waved  his  flag  in  such  manner  as  to  constitute  an  invita- 
tion to  the  deceased  to  cross  the  track  in  advance  of  the  approaching 
train.  Whether  or  not  the  deceased  saw  the  alleged  motion  of  the 
flagman,  and  interpreted  it  as  an  invitation  for  mm  to  cross,  does 
not  appear,  although  it  is  urged  that  such  is  the  fair  inference  to  be 
drawn  from  the  circumstances,  in  case  such  invitation  was  in  fact 
given.  When  the  evidence  of  these  three  witnesses  is  scrutinized, 
their  opportunity  for  observing  the  conduct  of  the  flagman  noted, 
and  their  reasons  for  concluding  that  it  was  an  invitation  to  the  de- 
ceased to  cross,  it  can  hardly  be  said  to  amount  to  more  than  a 
scintilla  of  evidence  tending  to  establish  negligence  on  the  part  of  the 
defendant.  Taken  together,  it  amotmts  to  but  little  more  than  to 
say  that  the  flagman,  who  was  standing  on  the  crossing,  where  he  be- 
longed, waved  his  flag  from  east  to  west  across  the  track,  rather  than 
from  north  to  south  parallel  with  the  track.  We  think,  however, 
slight  as  the  evidence  was,  it  was  sufficient  to  r^e  a  question  of  fact 
for  the  determination  of  the  jury. 

As  opposed  to  the  plaintiff's  evidence  the  flagman  testified  that 
when  in  the  shanty  he  saw  and  heard  the  af^roaching  train,  that  he 
went  onto  the  crossing,  that  he  saw  the  deceased  approaching,  and 
that  he  did  evcrythhig  he  could,  both  with  his  flag  and  by  his  voice. 
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to  prevent  the  deceased  from  proceeding  onto  the  track.  He  said, 
in  substance,  that  he  moved  nis  flag  in  every  direction  to  attract 
the  attention  of  the  deceased,  and  to  keep  him  from  coming  upon 
the  track.  The  flagman  is  corroborated  definitely  and  positively  by 
at  least  five  disinterested  witnesses,  who  saw  the  accident  and  de- 
scribe in  detail  the  efforts  which  the  flagman  made  to  prevent  the 
deceased  from  coming  in  collision  with  the  approaching  train.  The 
evidence  of  these  witnesses,  when  taken  in  connecticm  with  all  the 
circumstances,  the  fact  that  the  flagman  was  at  his  post  of  duty  pre- 
sumably to  prevent  a  traveler  upon  the  highway  from  coming  in  col- 
lision with  an  approaching  train,  the  fact  that  the  rig  of  the  deceased 
was  not  struck  by  the  engine,  but  that  H  struck  the  engine  back  of 
the  pilot,  leads  us  to  the  condusiw  that  the  version  of  the  flagman, 
and  of  the  other  witnesses  called  by  the  defendant,  as  to  how  the  acci- 
dent occurred,  is  correct,  and  that  the  evidence  of  the  defendant  so 
greatly  preponderates  over  that  of  the  plaintiff  upon  this  issue  that 
the  verdict  of  the  jury  should  be  set  aside  as  ccmtiary  to  evidence 
and  as  against  the  weight  of  evidence.  It  would  not  be  useful  to 
make  a  detailed  statement  of  the  testimony  of  each  witness  bearing 
upon  this  question. 

A  careful  examination  of  aU  the  evidence  and  of  the  facts  sur* 
rounding  this  unfortunate  accident  leads  us  to  conclude  that  it  is  our 
duty  to  hold  that  the  verdict  of  the  jury  is  contrary  to  and  against 
the  weight  of  evidence,  and  that  for  that  reason  the  judgment  and 
order  appealed  from  should  be  reversed,  and  a  new  trial  granted,, 
with  costs  to  the  appellant  to  abide  event. 

Order  reversed,  and  motion  for  new  trial  granted,  with  costs  to 
the  appellant  to  abide  event.  AU  concur,  except  SPRING,  who 
dissents. 


HARTFORD  NAT.  BANK  v.  BBINECKE  et  at 

(Supreme  Court,  Appellate  Division,  First  Department   Uarcb  6,  1908.) 

1.  LlMTtBD  PAKTHCBSair— BFECUL  PaBTHUS— LIABILITY  AS  QBNBBAL  PaRT> 

bbbs-^Bad  Faith. 

Appellants  had  eacb  of  them  contributed  ^,000  to  the  capital  of  a 
limited  paitnmhlp,  which  was  afterwards  dissolved,  and  the  formation 
of  a  new  limited  partnership  attempted.  The  certificate  and  affidavit 
flled  pnrsnent  to  the  limited  partnership  law  recited  that  they  bad  eacb 
In  good  faith  paid  into  the  new  partnership  $50,000.  Section  8  of  the 
law  provided  that,  if  any  false  statement  was  made  In  the  certificate 
or  afildaTlt.  all  the  persons  interested  should  he  liable  as  general  partners. 
There  had  been  no  accounting  of  the  aCFaIrs  of  the  first  partnership  when 
the  new  one  was  formed,  so  that  appellants  had  not  received  back  the 
moD^  which  they  put  Into  It,  and  they  were  Informed  they  would  each 
have  to  pay  the  same  amfmnt  Into  the  new  partnership  without  any  ac^ 
rangement  for  Its  return,  but  that  they  might  expect  the  money  back 
from  the  first  partnership  as  soon  as  its  affairs  were  liquidated.  Tbey 
accordingly,  on  the  day  the  new  partnership  was  formed,  each  paid  In 
$60,000,  which  was  placed  In  a  special  deposit.  Two  days  later  the  new 
partnership  drew  Its  check  on  the  Identical  deposit  in  favor  of  each  of 
the  appellants  for  $50,000.  Held  to  sustain  a  finding  that  appellants  had 
not  paid  Id  the  money  in  good  faith  as  recited  in  the  certificate  and  af- 
fidavit, and  tbey  were  liable  as  genml  partners. 
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Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Hartford  National  Bank  against  Bcmhard  Beinecke 
and  Joseph  Hesdorfer,  impleaded  with  others.  From  the  judgment 
entered  on  the  report  of  a  referee,  the  two  defendants  named  appeal. 

Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  INGRAHAM,  and  LAUGHUN,  JJ. 

John  £.  Parsons,  for  appellants. 
Charles  £.  Rushmore,  for  respondent 

INGRAHAM,  J.  The  question  presented  upon  this  appeal  is 
whether  the  appellants  are  liable  as  general  partners  tmder  the  pro- 
visions of  section  8  of  the  Limited  Partnership  Law  (title  i,  c.  4, 
p.  765,  r  Rev.  St.).    That  section  provided  that : 

"No  sncb  partnership  shall  be  deemed  to  bare  been  formed  nntll  a  cer- 
tificate sball  bare  been  made,  acknowledged,  filed  and  recorded,  nor  until  an 
affidavit  shall  have  been  filed,  as  above  directed;  and  If  any  false  statement 
be  made  In  such  certificate  or  affidavit,  all  the  peraous  interested  In  auch  part- 
nership sball  be  liable  for  all  the  engagements  thereof  as  genoal  partnrav." 

Section  4  of  the  act  provided  that  persons  desirous  of  forming 
such  a  partnership  shall  make  and  severally  sign  a  certificate,  which 
shall  contain — 

'*rrhe  amount  of  capital  which  each  special  partner  shall  have  contributed 
to  the  common  stock." 

And  section  7  provided  that : 

"At  the  time  of  filing  the  original  certificate,  with  the  evidence  of  the 
acknowledgment  thereof,  as  before  directed,  an  affidavit  of  one  or  more  of 
the  general  partners  shall  also  be  filed  In  the  same  office,  stating  that  the 
sums  specified  in  the  certificate  to  have  been  contributed  by  each  of  the 
«pecf<il  partners  to  tlie  common  stock  have  been  actually  and  in  good  faltli 
paid  in  cash." 

And  the  decision  of  this  appeal  depends  upon  the  truth  of  the  state- 
ment in  the  affidavit  of  the  general  partner  that  the  sum  of  $50,000 
had  been  actually  and  in  good  faith  paid  in  cash  to  the  common  stock 
of  the  said  partnership  of  Emil  Seidenberg,  Stiefel  &  Co.  by  the  ap- 
pejlant  Bernhard  Beinecke,  and  the  like  sum  of  $50,000  has  been 
actually  and  in  good  faith  paid  in  cash  to  the  common  stock  of  the 
said  partnership  by  Joseph  Hesdorfer. 

The  learned  referee  found  as  a  fact  that  the  said  contributions 
or  payments  of  the  special  capital  by  the  special  partners  were  not 
made  in  good  faith,  and  that  the  statements  in  said  affidavit  of  Emil 
Seidenberg,  which  was  filed  in  the  office  of  the  county  clerk,  that 
the  sum  m  $50,000  had  been  actually  and  in  good  faith  paid  in  cash 
to  the  common  stock  of  the  said  partnership  by  Bernhard  Beinecke, 
and  that  the  sum  of  $50,000  had  been  actually  and  in  good  faith  paid 
in  cash  to  the  said  common  stock  by  Joseph  Hesdorfer,  were  ^Ise 
statements;  and  we  have  to  determine  wh^iiher  this  finding  of  the 
referee  was  sustained  by  the  evidence.  The  record  is  voluminous, 
and  the  full  and  satisfactory  statement  of  the  testimony  by  the  learned 
referee  renders  it  unnecessary  for  us  to  review  it.  A  statement  of 
ihe  principal  facts  upon  which  his  finding  is  based  will  suffice. 
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Prior  to  the  12th  day  of  April,  1894,  there  appear  to  have  been 
two  general  partnerships  in  existence  engaged  in  the  business  of 
manufacturing,  buying,  and  selling  cigars,  leaf  tobacco,  and  other 
articles  incident  to  the  tobacco  business ;  and  on  that  day  a  special 
partnership  was  formed  for  the  purpose  of  carrying  on  the  business 
theretofore  carried  on  by  these  two  firms,  under  the  firm  name  of  E> 
Seidenberg,  Stiefel  &  Co.  By  the  partnership  articles  it  was  provided 
that  the  putnership  was  to  commence  on  the  12th  day  of  April,  1894,, 
and  to  continue  for  five  years ;  that  Emil  Seidenberg  had  contributed 
to  the  common  stock  of  the  partnership  all  of  the  assets  of  every 
nature  of  the  firm  of  George  P.  Lies  &  Co.,  and  the  money  he  had: 
invested  in  the  firm  of  Seidenberg,  Stiefel  &  Co.,  and  that  the  amount 
of  his  capital  so  contributed  was  estimated  and  agreed  upon  to  be 
$381,836.34;  that  neither  of  the  other  general  partners  contributed 
any  cash  or  other  property  to  the  capital  of  the  partnership,  and  the 
two  special  partners,  the  appellants  here,  contributed  to  the  common 
stock  in  cash  the  sum  of  $50,000  each ;  that  the  general  partners-  as- 
sign to  the  limited  partnership  all  the  susets  of  ever^  description  of 
the  firm  of  Seidenberg,  Stiefel  &  Co.,  and  the  limited  partnership 
assume  the  payment  of  all  the  liabilities  of  the  firm  of  George  P. 
Lies  &  Co.  In  pursuance  of  this  partnership  agreement,  a  certificate, 
as  required  by  the  special  partnership  law,  was  executed  by  the  part- 
ners, and  the  certificate  and  affidavit  were  duly  filed  and  recorded  ; 
and  it  is  not  disputed  but  that  there  was  then  formed  a  valid  limited 
partnership.  After  this  partnership  had  been  in  existence  a  little 
over  a  year,  Florian  V.  Simmonds,  one  of  the  general  partners^ 
commenced  an  action  for  a  dissolution  of  that  copartnership.  The 
complaint  in  that  action  alleged  the  formation  of  the  special  partner- 
ship; that  all  the  ca[»tal  of  the  said  firm,  other  than  the  cash  con- 
tributed by  the  two  special  partners,  consisted  of  various  assets  and 
properties  used  by  the  two  former  firms,  which  were  then  dissolved ; 
that  the  statements  of  the  value  of  the  assets  of  the  two  firms  con- 
tributed to  the  partnership  of  Emil  Seidenberg  were  false,  in  that  the 
assets  and  properties  were  not  of  the  fair  and  reasonable  value  of 
the  amount  stated,  and  did  not  exceed  the  sum  of  $261,000;  that  the 
statement  of  the  value  of  the  said  assets  as  $381,836  was  false  and 
untrue  to  the  extent  of  more  than  $100,000;  that  the  plaintiff  was 
induced  to  enter  that  partnership  by  fraudulent  misrepresentation  as 
to  the  value  of  the  contribution  to  the  copartnership;  and  that,, 
when  the  plaintiff  discovered  this  fact,  he  notified  all  of  the  defend- 
ants that  he  rescinded  the  agreement  by  reason  of  the  said  fraudu- 
lent statements.  The  complaint  further  alleges  certain  irregularities 
in  the  conduct  of  the  business  of  the  firm,  and  the  diversion  by  the 
defendant  Emil  Seidenberg  of  property  which  belonged  to  the  firm,, 
and  asked  for  a  dissolution  of  the  partnership,  and  for  an  account- 
ing and  the  appointment  of  a  receiver.  After  this  action  had  been- 
commenced,  an  arrangement  was  made  with  Simmonds,  the  plaintiff 
in  that  .action,  b^  which,  upon  the  payment  to  him  of  $10,000,  he  with- 
drew from  the  firm  and  discontinued  his  action ;  and  on  May  2,  1895, 
notice  was  given  of  the  dissolution  of  this  special  partnership,  such 
dissolution  to  take  effect  on  the  3d  day  of  June,  1895^  This  notice 
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-was  signed  by  all  of  the  general  and  special  partners,  and  was  duly 
acknowledged. 

During  the  continuance  of  this  special  partnership,  the  business 
was  not  profitable,  and,  the  special  partnership  having  thus  been  dis- 
solved, the  partners,  with  the  exception  of  Sinunonds,  undertook  to 
form  a  new  special  partnership,  the  copartnership  agreement  having 
been  executed  by  the  special  and  general  partners  on  the  4th  day  of 
June,  1895.    By  that  agreement  a  limited  partnership  under  the 
laws  of  the  state  of  New  York  was  formed  tmder  the  &aine  firm  name; 
the  general  partners  being  the  general  partners  in  the  former  lim- 
ited partnership,  with  the  exception  of  Simmonds,  and  the  spedal 
partners  being  the  aj^ellants,  who  were  the  special  partners  in  the 
former  limited  partnership.    This  copartnership  was  to  commence 
on  the  4th  of  June,  1895,  and  was  to  terminate  on  the  30th  of  June, 
1896.    Emil  Seidenberg,  one  of  the  general  partners,  contributed  to 
the  common  stock  of  the  partnership  all  of  his  interest  in  the  assets 
of  the  fonner  special  partnership,  which  was  dissolved  on  June  3, 
1895 ;  the  other  general  partners  not  contributiiig  any  cash  or  other 
property  to  the  capital  stock  of  the  partnership,  and  the  amount  of 
the  contnbution  of  the  capital  of  Emil  Seidenbei^  to  be  determined 
by  an  inventory  of  the  assets  and  liabilities  of  the  former  firm  of  E- 
Seidenberg,  Stiefel  &  Co.,  to  be  taken  on  or  about  June  30,  1895. 
To  this  partnership  the  appellants,  the  special  partners,  were  eadi 
to  contribute  the  sum  of  $50,000  in  cash.    The  debts  and  obliga- 
tions of  the  former  partnership  wctc  not  assumed  by  the  new  part- 
nership, ofiT  was  there  actual  transfer  of  the  assets  of  the  former  lim- 
ited partnership  to  the  new  partnership.    Emil  Seidenberg  agreed 
to  contribute  to  the  new  partnership,  as  his  contribution  ^  capital, 
his  interest  in  the  old  copartnership,  and  the  amount  of  that  con- 
tribution was  to  be  determined  by  an  accounting  to  be  had  on  the 
30th  of  June;  but  the  amount  of  that  contribution  could  not  be  as- 
certained until  an  accounting  had  been  taken  as  between  the  part- 
ners of  the  dissolved  partnership,  and  the  balance  ascertained  after 
providing  for  the  liabilities.    This  new  partnership,  therefore,  com- 
menced business  with  an  assumed  contribution  of  $roo,ooo  by  the 
two  special  partners,  and  an  agreement  by  one  of  the  general  part- 
ners to  contribute  to  the  capital  of  the  copartnership  his  interest  in 
the  dissolved  firm,  to  be  subsequently  ascertained  by  an  account- 
ing.  The  new  partnership  did  not  assume  the  debts  and  obligations 
of  the  old  partnership.   The  parties  then  proceeded  to  take  the  nec- 
essary steps  to  form  a  limited  copartnership  under  the  provisions  of 
the  Revised  Statutes.    A  certificate,  prepared  in  accordance  with  the 
statute,  was  executed  on  June  4,  1895,  and  an  affidavit  required  by 
section  7  of  the  statute  was  verified  by  Emil  Seidenberg,  one  of  the 
general  partners.   This  affidavit  states  that  the  stmi  of  $50,000  had 
been  actually  and  in  good  faith  paid  in  cash  to  the  common  stodc 
of  the  said  partnership  by  Bernhard  Beinecke,  and  the  like  sum  of 
$50,000  had  been  actually  and  in  good  faith  paid  in  cash  to  th^  com- 
mon stock  of  the  said  partnership  by  Joseph  Hesdorfer,  and  was, 
with  the  certificate,  filed  and  recorded  on  June  4,  1895 ;  and  it  is  this 
affidavit  and  certificate  that  the  referee  hs^  found  contain  false  state- 
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ments  which  made  the  appellants,  the  special  partners,  liable  as  gen- 
eral partners. 

The  plaintiff  called  as  witnesses  all  the  general  and  special  partners, 
and  the  defendants  offered  no  testimony.  This  new  firm  continued 
in  business  until  the  15th  day  of  January,  1896,  when  the  general 
partners  united  in  a  general  assignment  for  the  benefit  of  creditors, 
reciting  that  the  saia  limited  partnership  was  embarrassed  and  un- 
able to  meet  its  obligations  as  they  fell  due ;  and  it  is  not  disputed  that 
at  that  time  the  copartnership  was  insolvent.  The  formation  of  this 
new  special  partnership  appears  to  have  been  left  to  Mr.  Adolph 
Kursheedt,  who  was  the  attorney  for  the  special  partners,  and  Mr. 
B.  F.  Einstein,  who  was  the  attorney  for  the  general  partners.  So 
far  as  appears,  the  first  discussion  about  the  formation  of  this  special 
partnership  was  some  three  or  four  weeks  before  it  was  formed.  At 
that  time,  Mr.  Beinecke,  one  of  the  special  partners,  was  president 
of  the  Eastman's  Company,  a  corporation  doing  business  in  New 
York;  and  Mr.  Hesd<»'fer,  the  other  special  partner,  was  his  part- 
ner in  business,  but  was  not  connected  with  the  Eastman's  Company. 
Mr.  Beinecke  signed  the  dissolution  of  the  first  limited  partnership 
on  May  2,  1895,  and  in  the  latter  part  of  May  went  to  Europe,  and 
subsequently  had  no  personal  connection  with  the  organization  of  the 
second  partnership ;  Mr.  Hesdorfer,  his  partner,  acting  for  him  under 
a  power  of  attorney.  Mr.  Hesdorfer  testified  that  he  first  saw  the 
copartnership  papers  for  the  second  special  partnership  upon  his  ar- 
rival at  Mr.  Einstein's  ofHce  on  June  4,  1895 ;  that  Mr.  Kursheedt 
told  Mr.  Hesdorfer  that  the  special  partners  would  have  to  con- 
tribute $50/xx>  each  for  the  second  special  partnership;  that  the 
special  partners  would  have  actually  to  pay  in  $50^00  in  cash  to  the 
new  partnership,  and  make  no  conditions,  no  arrangements  or  any- 
thing, with  ally  of  the  Seidenbergs,  or  with  Mr.  Stiefel,  for  the  re- 
turn of  money,  but  might  expect  from  the  first  partnership,  as  soon 
as  they  would  liquidate  their  business,  the  $ioopoo  that  had  been  in 
the  first  partnership.  It  also  appeared  that  from  six  to  ten  days  be- 
fore June  4,  1895,  Mr.  Hesdorfer  had  telephoned  to  the  treasurer 
of  the  Eastman's  Company  that  he  would  like  to  have  $100,000  by 
the  3d  or  4th  of  June;  that  at  this  time  he  was  not  a  creditor,  officer, 
or  stockholder  of  the  Eastman's  Company ;  that  on  the  3d  of  June 
he  received,  by  messenger  or  in  some  other  way,  a  check  of  the 
Eastman's  Company  payable  to  the  order  of  Beinecke  &  Co.,  for 
$100,000,  which  was  certified  on  June  4,  1895,  and  deposited  in  the 
bank  to  the  credit  of  Beinecke  &  Co. ;  that  on  that  day,  and  at  the 
time  of  the  execution  of  the  copartnership  papers,  two  checks  drawn 
by  Beinecke  &  Co.,  one  to  the  order  of  B.  Beinecke  for  $50,000,  and 
one  to  the  order  of  Joseph  Hesdorfer  for  $50,000,  indorsed  to  "E. 
Seidenberg,  Stiefel  &  Co.,"  cert^ed  by  the  American  Exchange  Bank, 
were  delivered  to  the  new  special  partnership  at  the  time  of  its  forma- 
tion. 

The  general  partners  who  testified  as  to  this  transaction  exhibited 
quite  a  remarkable  failure  of  memory  in  respect  thereto.  Emil  Seiden- 
berg testified  that,  when  the  special  partnership  was  organized,  it 
was  his  understanding  that  the  liabilities  of  the  first  firm  were  to  be 
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paid,  and  that  these  liabilities  included  the  $ioo/xx>  contributed  by 
the  special  partners  to  the  first  firm ;  that  there  was  an  understanding 
that  that  $100,000  contributed  by  the  first  firm  was  to  be  paid  into 
the  second  partnership;  that  he  considered  the  amount  due  to  the 
special  partners  of  the  first  firm  as  a  debt  which  the  second  firm  had 
to  pay  back ;  that  he  forgot  where  he  first  acquired  his  knowledge 
that  the  special  partners  were  to  get  the  $100,000  back,  and  could  not 
tell  whether  it  was  before  the  second  copartnership  papers  were  signed ; 
that  he  knew  the  partnership  only  called  for  $100,000,  and  not  for 
$200,000.  Joseph  Seidenberg  testified  that  no  one  talked  to  him  upon 
the  subject  of  the  dissolution  of  the  first  special  partnership  or  the 
formation  of  the  second;  that  he  did  not  know  when  he  was  in- 
formed of  the  formation  of  the  second  partnership ;  that  he  did  not 
remember  whether  he  first  learned  of  it  before  the  papers  were  sign- 
ed or  not ;  that  he  did  not  know  the  time  of  the  receipt  of  the  $100,- 
000  as  special  capital,  could  not  say  whether  it  was  in  the  month  of 
June,  1895,  and  did  not  know  what  the  firm  did  with  that  $ioo,oog 
when  they  got  it.  Mr.  Adolph  Stiefel,  the  other  general  partner,  tes- 
tified that  he  knew  that  the  first  firm  was  to  be  dissolved  and  a  new 
.firm  organized;  that  no  one  consulted  him  about  the  formation  of 
.the  second  firm;  that  he  only  heard  that  he  had  to  sig^  new  papers; 
that  he  did  not  give  any  instruction  in  relation  to  the  payment  to 
the  special  partners  of  their  capital ;  and  that  it  was  after  he  signed 
the  partnership  articles  that  he  first  heard  that  the  special  partners 
were  to  put  in  $100,000  more.  It  did  appear  that  upon  the  4th 
of  June,  189s,  an  account  was  opened  in  the  name  of  E.  Seiden- 
berg, Stiefel  &  Co.,  in  the  Southern  National  Bank  by  the  deposit 
upon  that  day  of  the  sum  of  $100,000,  and  that  that  deposit  con- 
sisted of  these  two  checks  of  $50,000  each,  and  on  the  morning  of 
June  5th  there  was  a  credit  balance  in  that  account  of  $100,000, 
which  was  the  proceeds  of  the  two  checks  that  had  been  delivered 
to  the  general  partners  upon  the  organization  of  the  new  part- 
nership, and  that  on  the  morning  of  June  7,  1895,  there  was  a  bal- 
ance of  $98,052.22  in  this  account ;  that  on  June  6th  there  was  drawn 
by  the  firm  of  E.  Seidenberg,  Stiefe!  &  Co.  upon  this  account  a  check 
or  checks  aggregating  $100,000,  which  were  received  by  Mr.  Hes- 
dorfer  on  the  morning  of  June  6,  1895,  before  banking  hours ;  that 
he  deposited  the  check  or  checks  in  his  bank  to  the  credit  of  Bein- 
ecke  &  Co.  and  on  the  same  day  Beinecke  &  Co,  drew  its  check  to 
the  order  of  the  Eastman's  Company  for  $100,000,  which  check  was 
delivered  to  the  Eastman's  Company  and  deposited  in  its  bank  to  its 
credit. 

The  transaction  was  thus  completed.  The  Eastman's  Company  on 
the  3d  day  of  June  sent  its  check  to  Beinecke  &  Co.,  and  Beinecke 
&  Co.  delivered  its  checks  to  this  special  partnership  upon  its  forma- 
tion. Those  checks  had  been  deposited  in  the  bank  to  the  credit  of 
this  new  copartnership  on  June  4th.  On  June  6,  1895,  before  bank- 
ing hours,  the  special  partners  had  received  from  the  special  part- 
nership the  exact  amount  that  they  had  contributed  to  the  capital 
of  the  copartnership  from  the  money  that  they  had  actually  con- 
tributed, and  that  amount  was  then  returned  to  the  Eastman's  Com- 
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pany,  so  that  in  less  than  three  days  this  sum  of  money  had  been 
furnished  by  the  Eastman's  Company,  had  been  used  to  organize  this 
special  partnership,  and  on  June  6th  was  back  again  in  the  possession 
of  Eastman's  Company.  There  was  no  agreement  between  the  gen- 
eral and  special  partners  that  this  sum  was  to  be  returned,  because 
their  cotinsel  had  advised  the  partners  that,  if  such  an  agreement 
was  made,  the  special  partners  would  be  liable  as  general  partners; 
and  the  only  fact  that  seems  to  be  remembered  by  the  parties  to 
this  transaction  was  the  payment  of  the  money  and  this  advice.  This 
transaction  js  explained  by  Emil  Seidenberg  by  his  understanding 
that  there  was  an  indebtedness  of  the  new  special  partnership  to  these 
two  special  partners  of  $100,000,  which  the  new  partnership  was 
bound  to  pay ;  and  to  discharge  that  indebtedness  this  payment  was 
made.  His  extremely  defective  recollection  of  the  transaction  does 
not  enable  him  to  state  how  he  acquired  that  understanding;  but 
it  is  quite  apparent  that  there  was  no  indebtedness  to  these  special 
partners  from  either  the  first  or  the  second  partnership.  Upon  set- 
tlement of  the  affairs  of  the  first  copartnership,  the  special  partners 
would  have  been  entitled  to  a  return  from  the  assets  of  that  firm 
of  their  contribution  to  the  firm,  if  the  firm  was  solvent  and  that 
amount  remained  after  the  payment  of  its  liabilities ;  but  so  far  as 
appears  there  never  was  an  accounting  of  the  old  firm,  and  it  does 
not  appear  that  there  was  W  excess  of  $100,000  over  and  above  the 
liabilities  of  that  firm.  But,  whatever  the  obligation  of  the  old  firm 
was,  there  was  certainly  no  indebtedness  of  any  kind  from  the  new 
firm  to  the  special  partners.  The  money  was  paid,  not  by  the  first 
firm,  but  by  the  second;  and  the  money  that  was  returned  to  the 
special  partners  was  the  identical  money  that  they  had  less  than 
two  days  before  paid  as  their  contribution  to  the  capital  of  the  new 
firm. 

The  statute  requires  that  the  sums  specified  in  the  certificate  to  have 
been  contributed  by  each  of  the  special  partners  "should  be  actually 
and  in  good  faith  paid  in  cash."  The  amount  of  the  special  capital 
must  actually  be  contributed  by  each  of  the  special  partners  to  the 
common  stock,  and  that  amount  must  be  actually  and  in  good  foith 
paid  in  cash;  and  the  general  partner  is  required  to  state  that  fact 
by  an  affidavit,  and,  if  that  statement  is  false,  all  the  persons  interested 
in  the  partnership  are  liable  for  all  arrangements  thereof  as  general 
partners.  In  considering  the  good  faith  of  the  parties  to  such  a 
transaction,  their  acts,  both  in  relation  to  the  payment  and  their 
subsequent  transactions  with  the  special  partnership,  are  to  be  con- 
sidered, and,  if  it  appears  that  the  contribution  of  special  capital  was 
not  actually  and  in  good  faith  paid  in  cash,  then  the  special  partners 
are  liable  as  general  partners.  From  this  testimony  it  seems  to  me 
quite  apparent  that  the  referee  was  justified  in  determining  that  this 
contribution  by  the  special  partners  was  not  actually  and  in  good 
faith  paid  in  cash.  It  never  really  became  a  part  of  the  capital  of 
the  new  partnership.  It  was  kept  in  a  special  deposit  by  itself,  and 
less  than  two  days  after  its  receipt  it  was  actually  repaid  to  the  spe- 
cial partners.  The  question  is  one  of  fact,  and  to  my  mind  this  evi- 
dence, including  the  acts  of  the  parties,  the  payment  by  the  special 
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partners,  and  the  return  of  the  money  to  thenii  justified  the  conclu- 
sion that  it  was  never  intended  by  any  of  them  that  this  amount 
of  $100,000  should  be  contributed  to  the  common  stock  of  the  spe- 
cial partnership,  and  actually  and  in  good  faith  paid  in.  The  money 
passed,  it  was  retained  by  the  general  partners  as  a  special  deposit  for 
less  than  two  days,  and  then  the  identical  money  was  returned  to  the 
special  partners,  and  received  and  retained  by  them.  No  one  look- 
ing at  this  completed  transaction  would  say  that  there  ever  was, 
or  ever  was  intended  to  be,  a  contribution  of  capital  to  this  special 
partnership,  and  the  aniount  thereof  actually  and  in  good  faith  paid 
in  in  cash.  The  transaction  speaks  for  itself.  The  sta'tute  requires  • 
good  faith  on  the  part  of  the  partners,  and  the  fact  that  neither  the 
general  nor  the  special  partners  made  a  specific  agreement  for  the 
return  of  this  money  is  not  controlling,  when  the  absence  of  such 
a  specific  agreement  is  based  upon  advice  of  counsel  that  an  agree- 
ment, if  made,  would  involve  the  special  partners  in  liability  for  the 
firm  debts. 

The  proposition  which  is  relied  upon  by  the  defendant,  that,  if  the 
statement  contained  in  the  certificate  or  affidavit  is  true  at  the  in- 
stant of  the  filing  thereof,  there  is  no  liability,  because,  being  true 
at  the  instant  of  the  creation  of  the  limited  partnership,  they  fulfill 
the  purpose  for  which  the  law  was  enacted  (Ropes  v.  Colgate,  17 
Abb.  N.  C.  136;  White  v.  Eiseman,  134  N.  Y.  loi,  31  N.  E.  276), 
is  not  disputed.  The  question  is  whether  there  was  at  that  time  a 
contribution  in  good  faith;  and  it  was  that  queetion  that  the  referee 
had  to  decide,  and  that  question  which  he  decided  in  the  negative, 
and  his  decision  is  based  upon  what,  from  an  examination  of  this 
record,  is,  we  think,  satisfactory  evidence.  Notwithstanding  the  for- 
mal handing  over  of  the  money,  there  was  no  contribution,  and 
there  was  never  intended  to  be  a  contribution^  of  this  $100,000  to 
the  common  stock  of  the  new  partnership.  It  is  not  necessary  to 
determine  whether  a  finding  of  the  referee  in  favor  of  the  defendant 
would  have  been  reversed.  The  referee  has  found  as  a  fact  that  this 
payment  was  not  made  in  good  faith,  and  the  question  here  is  whether 
that  finding  is  sustained  by  the  evidence. 

In  Pres't,  etc.,  of  Manhattan  Co.  v.  Phillips,  109  N.  Y.  383,  17 
N.  E.  129,  it  was  held  that  upon  the  facts  of  that  case  this  ques- 
tion of  good  faith  was  for  the  jury,  and  that  a  direction  in  favor  of 
the  plaintiff  was  error;  and  this  case  was  followed  by  the  case  of 
Metropolitan  Nat.  Bank  v.  Palmer  (Sup.)  9  N.  Y.  Supp.  239.  We 
have  in  this  case  a  special  finding  by  the  trial  court  that  this  con- 
tribution was  not  made  in  good  faith;  and  the  question  was  not 
whether  that  fact  was  proved  so  conclusively  that  the  court  on  a 
trial  before  a  jury  would  have  been  bound  to  direct  a  verdict,  but 
whether  that  finding  was  supported  by  the  evidence ;  and  we  think, 
upon  a  consideration  of  the  whole  case,  that  the  finding  was  so  sup- 
ported. 

There  is  no  exception  to  rulings  upon  questions  of  evidence  which 
requires  attention,  and  upon  the  whole  case  we  think  the  judgment 
should  be  affirmed,  with  costs.   All  concur. 
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^preme  Cmat,  Appellate  DiTlslon,  Fourth  Deputment   Marcb  10,  190S.) 

1.  PATBNTi — C0NTBAC?P  TO  AaSION— LaCE  OP  ColfBIDBHATIOV. 

On  leaTlng  the  employ  of  a  corporation,  an  Inventor  asalgned  to  third 
parties  cotain  lUTCntlona  and  juitentB,  without  any  consideration  being 
paid  therefor,  io  violation  of  his  previous  agreement  to  assign  them  to  the 
corporation.  He  was  subsequently  re-employed  under  a  contract  whereby 
he  was  to  procure  a  reassignment  of  the  Inventions  and  iiatents  to  the 
corporation  and  pCTform  certain  other  services,  and.  It  was  to  assign  to 
htm  a  oiie*foiirth  Interest  at  the  end  of  a  year's  employment  The  cor- 
poration was  afterwards  adjudged  to  have  beat  the  equitable  owner  of 
the  patents  all  the  time.  Eeld,  that  Its  agreonent  to  assign  to  the  In- 
Teutor  a  one-fourth  interest  In  tiie  patents  at  the  end  of  the  year  was 
without  consideration. 

t.  ASRBBKBKT  TO  FtTRHIsa  BVTDBNOE— VaIjIDITT. 

An  agreement  by  which  a  patentee  ia  to  famish  evidence  for  a  third 
party  In  actions  agreed  to  be  brought  against  the  assignees  of  the 
patentee  to  set  aside  his  transfer  of  the  patents  to  them  Is  against  public 
policy. 

Appeal  from  Trial  Term,  Monroe  county. 

Action  by  Arthur  D.  Cowles  against  the  Rochester  Folding  Box 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed. 

Appeal  from  a  judgment  entered  In  the  office  of  the  clerk  of  the  county 
of  Monroe  on  the  26th  day  of  May,  1002,  upon  the  dedsion  of  the  court  at 
a  Trial  Term  of  the  Supreme  Court  held  in  and  for  said  county,  which  di- 
rected the  spectflc  performance  by  the  defendant  of  the  contract  set  forth  in 
the  complaint,  by  providing  that  the  defendant  assign  to  the  plaintiff  a  one- 
fonrth  Interest  In  certain  letters  patent  of  tbe  United  States,  and  tbat  the 
plaintiff  recover  the  costs  of  the  action.  The  actkm  was  commenced  on  the 
Sth  day  of  August,  1801.  The  contract  of  which  spedflc  performance  was 
asked  Is  in  writing,  was  duly  executed  by*  the  parties,  and  bears  date  Sep- 
tember 5,  1S98.  It  provides,  In  sulistance,  that  the  defendant.  In  considera- 
tion of  an  assignment  to  it  by  the  plaintiff  of  all  his  Interest  in  certain  patents 
and  Inventions,  which  are  fully  set  forth  and  are  the  same  as  are  described 
in  the  Judgment  appealed  from,  agrees  to  employ  the  plaintiff  as  Its  inventor 
and  foreman  of  Its  factory  at  Rochester,  M.  V.,  for  the  term  of  one  year  from 
September  12,  1898,  and  thereafter  during  the  mutual  pleasure  of  the  parties, 
at  the  weekly  compensation  of  $35.  The  plaintiff  agrees  to  work  for  the  de- 
fendant upon  the  terms  specified,  and  to  assign  to  It  his  Interest  In  such  Ih- 
vaitions  and  patents,  and  also  that  any  other  Inventions  made  by  him  while 
In  the  employ  of  tbe  defendant  shall  belong  to  It,  and  to  do  whatev^  may 
be  necessary  and  proper  to  vest  such  patents  In  the  defendant.  The  de- 
fendant further  agreed  that  upon  the  termination  of  plalntKTs  employment 
it  would  reassign  to  blm  a  one-quarter  interest  In  all  inventions  or  patents 
which  he  might  have  assigned  to  it.  Pursuant  to  such  agreement  tbe  plaintiff 
made  and  executed  assignments  of  such  Inventions  and  patents  In  form  satis- 
factory to  the  defendant,  which  were  accepted  by  It.  Thereupon  the  plaintiff 
entmid  into  the  defendant's  employ,  and,  so  far  as  appears,  faithfully  dis- 
charged tbe  duties  of  the  same  for  the  period  of  one  year,  whcoi,  by  the  terms 
of  said  contract,  he  had  a  right  to  terminate  such  employment,  which  he  did, 
and  demanded  an  assignment  from  the  defendant  of  a  one-quarter  interest  in 
said  patents  and  Inventions,  which  was  refused,  and  he  then  commenced  this 
action  to  compel  such  assignment  to  be  made  to  him.  The  learned  trial  court 
decided  that  the  plaintiff  was  entitled  to  an  assignment  from  the  defendant 
of  a  one-quarter  Interest  In  such  patents  In  accordance  with  the  terms  of  said 
contract,  and  judgment  was  directed  accordingly,  with  costs. 


T  2.  See  Contracts,  vol.  11,  Cent  Dig.  S  617. 
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Elbridge  L.  Adams,  for  appellant. 
Abraham  Benedict,  for  respondent. 

McLENNAN,  J.  The  facts,  so  far  as  they  bear  upon  the  questions 
involved  upon  this  appeal,  are  not  in  dispute.  The  plaintiff,  who  was 
an  inventor  and  expert  machinest,  together  with  two  other  men, 
Browne  and  Levis,  about  the  year  1895  organized  the  defendant  cor- 
poration, with  a  capital  stock  of  $200,000.  Sixty  thousand  dollars  of 
the  paid-up  capital  stock  of  the  corporation  was  transferred  to  those 
three  individuals,  upon  the  express  consideration  that  they  would 
transfer  to  it  their  business,  and  all  the  machinery  and  tools  owned  by 
them  and  used  in  connection  therewith,  which  they  did,  and  also  in 
consideration  of  their  agreement  to  assign  and  transfer  a  certain  pat- 
ent for  improvements  in  paper  box  machines  which  the  plaintiff  had 
invented,  as  well  as  all  future  improvements,  inventions,  and  intents 
which  might  be  invented  by  the  plaintiff,  relating  to  the  business  of 
the  corporation,  during  the  time  the  plaintiff  remained  in  its  em- 
ploy. After  the  organization  of  the  defendant,  and  after  the  agree- 
ment referred  to  h^  been  made  by  the  plaintiff  and  his  associates, 
he  entered  into  the  employ  of  the  defendant  at  a  considerable  salary, 
and  devoted  his  time  largely  to  inventing  new  machines  and  devices 
for  the  better  and  more  profitable  conduct  of  its  business ;  and  while 
thus  in  the  employ  of  the  defendant  he  made  the  inventions  which  are 
the  subject  of  the  patents  referred  to  in  the  judgment  appealed  from. 

Under  this  arrangement  the  plaintiff  continued  in  defendant's  em- 
ploy for  about  three  years,  aqd  until  about  March,  1898,  as  did  also 
Browne,  who  assisted  him  in  organizing  the  defendant  and  organized 
or  entered  into  the  employment  of  a  rival  corporation  in  the  city  of 
New  York.  During  the  three  years  the  plaintiff  was  thus  in  the  em- 
ploy of  the  defendant  he  invented  certain  new  and  useful  improve- 
ments of  value  to  the  defendant  in  its  business,  which  were  then  or 
afterwards  patented,  and  which  are  the  same  described  in  the  judg- 
ment. Plaintiff's  inventions  made  during  said  three  years  while  in 
defendant's  employ,  whether  they  had  ripened  into  patents  or  were 
merely  in  the  form  of  applications  for  patents,  although  under  the 
express  agreement  made  between  the  plaintiff  and  defendant  they  be- 
longed to  and  were  its  property,  had  not  been  transferred  or  assic^ned 
to  it,  and  the  defendant  did  not  have  the  legal  title  thereto,  but  they 
stood  in  the  name  of  the  plaintiff.  Upon  leaving  the  defendant's  em- 
ploy, the  plaintiff  assumed  to  assign  and  transfer  them  to  other  par- 
ties without  any  consideration  being  paid  therefor,  in  disregard  of 
defendant's  right,  and  in  violation  of  the  agreement  which  he  bad  en- 
tered into  with  it. 

Shortly  prior  to  September  5,  1898,  the  date  of  the  contract  in 
question,  plaintiff's  venture  in  the  city  of  New  York  having  proved 
unsuccessful  or  unsatisfactory,  he  returned  to  the  city  of  Rochester 
and  again  sought  employment  with  the  defendant.  He  acknowledeed 
that  he  had  violated  his  agreement ;  that  he  had  assumed  to  transfer 
the  inventions  made  by  him,  and  which  of  right  belonged  to  the  de- 
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fendant,  to  other  parties,  but  stated,  in  substance,  that  the  assign- 
ments made  by  him  had  not  been  recorded  in  the  patent  office;  that 
the  purpose  for  which  such  transfers  were  made  had  failed ;  that  there 
was  no  consideration  for  the  same;  and  stated  or  expressed  the 
opinion  that  the  respective  assignees  would  reassign  the  same  to  him. 

The  contract  in  suit  was  then  executed.  The  purpose  for  which 
it  was  made  is  perfectly  plain.  The  defendant  expected  that  by  the 
assignments  from  the  plaintiff,  which  the  contract  provided  for,  it 
would  secure  the  legal  title  to  the  property  of  which  it  was  then  the 
equitable  owner,  and,  if  that  could  thereby  be  accomplished,  it  was 
wilHng  to  give  employment  to  the  plaintiff  for  at  least  one  year,  and 
a  one-quarter  interest  in  the  property,  which  it  then  owned  as  against 
him,  when  such  term  of  employment  should  end.  The  plaintiff  on  his 
part  expected  to,  and  did,  secure  employment,  and  he  also  expected 
to  secure  a  one-quarter  interest  in  his  inventions  upon  the  termina- 
tion of  his  employment,  provided  the  assignments  executed  by  him 
lo  the  defendant  were  effectual  for  the  purpose  intended.  We  may 
not  assume  that  it  was  the  intention  of  the  parties  that  the  defendant 
should  give  to  the  plaintiff  an  interest  in  this  property,  in  case  it  turned 
out  that  he  was  powerless  to  perfect  defendant's  legal  title  to  the 
same,  or  to  do  any  other  act  in  respect  to  such  property  which  would 
be  of  advantage  to  the  defendant.  This  was  exactly  the  situation 
which  developed.  The  defendant  discovered  that  the  assignments 
made  by  the  plaintiff,  in  violation  of  his  agreement  with  it,  had  been 
recorded  in  the  patent  office  by  the  respective  assignees ;  that  they 
each  claimed  to  be  the  owner  of  the  patents  or  inventions  so  assigned 
to  them,  and  denied  that  the  plaintiff  or  the  defendant  had,  as  against 
them,  any  right,  title,  or  interest  in  or  to  the  same.  Therefore  the 
defendant  could  not  obtain  the  legal  title  to  the  inventions  in  ques- 
tion under  the  contract  which  it  had  executed,  or  by  means  of  any- 
thing the  plaintiff  might  or  could  do  in  the  premises. 

Thereupon,  and  in  October,  1898,  the  defendant  commenced  an 
action  in  the  Supreme  Court,  in  which  the  plaintiff  and  all  his  alleged 
assignees  were  made  defendants.  It  was  alleged  in  substance  in  the 
complaint  that  the  defendant  (the  plaintiff  in  that  action)  was  the  own- 
er of  the  inventions  in  question,  by  reason  of  the  agreement  made  at 
the  time  of  the  organization  of  the  defendant  corporation  between  it 
and  this  plaintiff,  and  appropriate  relief  was  demanded.  In  May,  1899. 
the  action  was  tried,  and  resulted  in  a  judgment  which  adjudged,  in 
substance,  that  this  defendant  (the  plaintiff  in  that  action)  was  the 
equitable  owner  as  against  the  defendants,  including  this  plaintiff, 
ot  the  inventions  in  question,  and  the  judgment  required  the  defend- 
ants in  that  action  to  assign  to  this  defendant  all  the  interest  which 
they  or  any  of  them  had  in  or  to  said  inventions.  From  that  judg- 
ment an  appeal  was  taken  to  the  Appellate  Division,  and  the  judg- 
ment was  m  all  things  affirmed.  66  N.  Y.  Supp.  867.  From  such 
judgment  of  affirmance  an  appeal  has  been  taken  to  the  Court  of  Ap- 
peals, and  is  now  pending. 

Thus  it  has  been  judicially  determined  that  at  the  time  the  con- 
tract in  suit  was  executed  the  plaintiff  had  no  interest  in  the  inven- 
tions in  question  which  he  could  assign  or  transfer  to  the  defendant. 
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It  has  been  judicially  determined  that  at  that  time  the  defendant  was 
the  owner  of  such  inventions,  and  that  it,  as  matter  of  right,  was 
entitled  to  an  assignment  by  the  plaintiff  and  his  assignees  of  any 
and  all  interest  which  they  or  any  of  them  claimed  to  have  therein, 
wholly  independent  of  the  contract  in  suit,  to  the  end  that  the  de- 
fendant might  thus  acquire  the  legal,  as  well  as  the  equitable,  title 
to  the  property  which  it  owned.  Plaintiff's  assignments  'of  the  in- 
vention in  question  to  the  defendant  amounted  to  nothing — were  no 
better  than  so  much  blank  paper,  because,  as  determined  by  the  judg- 
ment of  the  court,  he  had  nothing  to  assign ;  and  such  assignments 
were  equally  ineffectual  to  perfect  the  legal  title  of  the  defendant 
in  and  to  such  inventions.  What  was  expected  to  be  accomplished 
by  such  assignments  failed,  and  the  defendant  was  therefore  required 
to  resort  to  a  suit  in  eqtuty  to  accomplish  the  purpose  for  which  the 
contract  ii^  suit  was  made. 

It  should  be  stated  in  this  connection  that  at  the  time  of  the  ex- 
ecution of  the  contract  in  question  the  legal  title  to  a  one-half  in- 
terest in  one  of  the  patents  in  suit  was  in  plaintiff's  name ;  the  other 
one-half  interest  having  been  assigned  by  him  to  Browne's  wife. 
Such  assignment,  however,  was  made  without  consideration,  and  that 
patent,  like  all  the  others  involved,  in  fact  belonged  to  the  defendant, 
by  virtue  of  the  agreement  made  when  the  defendant  corporation 
was  organized/  as  was  determined  by  the  former  judgment  of  this 
court. 

Upon  the  foregoing  state  of  facts,  we  think  it  must  be  held  that 
the  agreement  made  by  the  defendant  to  assign  to  the  plaintiff  a  one- 
quarter  interest  in  the  inventions  and  patents  described  in  the  judg- 
ment was  wholly  without  consideration  and  void.  The  proposition 
cannot  be  more  pointedly  put  than  by  saying  that,  at  the  time  the 
contract  was  made  which  provided  for  an  assignment  by  the  plaintiff 
to  the  defendant  of  such  inventions,  he  had  nothing  to  assign,  owned 
no  inventions  or  patents,  and  had  no  interest  in  any.  He  was  not  in 
a  position  to  do  any  act  in  connection  with  the  subject-matter  of  the 
contract  which  could  be  of  benefit  to  the  defendant,  that  he  was  not 
legally  and  morally  bound  to  do  independent  of  such  contract,  and, 
as  matter  of  fact,  the  defendant  was  obliged  to  accomplish  through 
other  means  the  purpose  for  which  the  contract  was  executed,  to 
wit,  the  bringing  and  successfully  maintaining  an  action  in  the  Su- 
preme Court,  and  which  could  not  have  been  accomplished  in  any 
other  manner,  so  far  as  the  plaintiff  was  concerned. 

In  full  compensation  for  his  services  for  at  least  one  year,  the 
plaintiff  was  to,  and  did,  receive  from  the  defendant  $35  per  week. ' 
For  vesting  in  the  defendant  his  interest  in  the  inventions  in  ques- 
tion the  plaintiff  was  by  the  terms  of  the  contract  to  be  reinvested 
with  a  one-quarter  interest  upon  leaving  the  defendant's  employ. 
He  had  no  interest  in  such  inventions  which  by  any  act  of  his  he 
could  vest  in  the  defendant.  He  did  not  even  have  the  legal  title 
to  them,  as  tt  was  supposed  he  had  when  the  contract  was  executed, 
and  so  by  his  assignment  the  defendant  obtained  nothing,  and  could 
not  obtain  anything,  by  virtue  of  that  part  of  the  contract  which 
this  action  was  brought  to  enforce. 
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It  is  claimed,  however — and  it  is  stated  in  the  opinion  of  the  learn- 
ed trial  court  to  be  a  fact — that  it  was  a  part  of  the  agreement  be- 
tween the  parties^  although  in  no  manner  alluded  to  or  expressed 
in  the  written  contract,  that  the  defendant  should  commence  an  ac-' 
tion  or  actions  to  enforce  its  rights  in  and  to  the  patents  or  inven- 
tions in  question,  acquired  by  it  by  virtue  of  the  original  agreement, 
and  "that  the  plantiff  would  be  a  witness  for  the  plaintiff  (this  de- 
fendant) in  the  action  or  actions  which  were  to  be  brought,  and  would 
testify  and  give  evidence  in  behalf  of  the  Folding  Box  Company, 
for  the  purpose  of  recovering  the  patents  in  furtherance  of  their 
agreement" ;  and  it  is  urged  that,  as  the  plaintiff  was  a  witness  and 
testitied  for  and  on  behalf  of  the  defendant  in  the  action  brought  by 
it,  in  which  it  was  successful,  such  agreement  oa  the  part  of  the 
plaintiff  furnished  a  sufficient  consideration  to  support  uie  contract 
in  suit.  We  think  it  ought  not  to  be  held  that  such  an  agreement, 
if  made,  was  sufficient  as  a  consideration  to  render  the  contract  valid. 
The  defendant  knew,  independent  of  any  information  which  it  ob- 
tained from  the  plaintiff,  that  it  was  the  equitable  owner  of  the  in- 
ventions and  patents  in  question,  by  virtue  of  the  agreement  which 
had  been  made  when  the  corporation  was  organized,  and  which  in- 
duced it  to  transfer  to  the  plaintiff  and  his  associates  $60,000  par 
value  of  its  full-paid  capital  stock.  It  therefore  knew  that  the  plain- 
tiff had  no  right  to  sell  or  transfer  such  inventi(Mis,  and  that,  if  he 
had  done  so,  it  was  in  fraud  of  its  rights;  and,  when  informed  that 
such  transfers  had  been  made  by  the  plaintiff  without  consideration, 
the  defendant  had  a  right  to  asstxme  that  he  would  testify  to  the  truth 
about  the  transaction,  and  it  had  the  legal  right  to  compel  him  to  do 
so.  He  ought  not  to  be  heard  to  say  that  it  was  necessary  for  the 
defendant  to  promise  him  a  certain  interest  in  its  property  for  the 
purpose  of  induci:\g  him  so  to  do.  If  it  was,  in  fact,  the  understand- 
ing of  the  parties  that  the  plaintiff  should  have  an  interest  in  such 
property,  as  a  condition  of  giving  testimony  which  would  enable  the 
defendant  to  establish  its  title  thereto  in  an  action  brought  for  that 
purpose,  such  intention  or  agreement  is  contrary  to  public  policy  and 
ought  not  to  be  given  force  or  effect  by  any  court.  The  agreement 
as  claimed  to  have  been  made  did  not  involve  the  expenditure  of 
any  time  or  the  incurring  of  any  expense  by  the  plaintiff.  He  was 
in  defendant's  employ  when  the  action  was  commenced  and  tried. 
He  was  paid  a  weekly  salary,  and  by  the  contract  in  suit  had  agreed 
to  work  for  the  defendant  "faithfully  and  to  further  its  interests  in 
all  ways." 

The  agreement  which  it  is  claimed  was  made  between  the  parties, 
although  not  expressed  in  the  written  contract,  and  which  it  is  now 
urged  furnishes  an  adequate  consideration  therefor,  is  repugnant  to 
every  instinct  of  propriety  and  justice,  as  it  in  effect  provides  for  pay 
as  a  consideration  for  giving  evidence  in  an  action  which  it  is  agreed 
shall  be  brought.  In  the  case  of  Lyon  v.  Hussey,  82  Hun,  15,  31  N. 
Y.  Supp.  281,  the  rule  is  concisely  stated  in  the  headnote  as  follows : 

"A  contract  to  famish  evld^ce  to  establlsta  the  claim  of  one  of  the  parties 
to  an  action  about  to  he  commenced  Is  against  public  policy  and  wUl  not  be 
enforced." 
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Justice  Van  Brunt,  in  writing  the  opinion  for  the  court,  said: 

*'BQt  It  may  be  proper  to  call  attention  to  the  fact  tbat  part  of  the  contract 
damages  for  the  Iweacb  of  which  this  action  waa  brought  to  recover  was  to 
furnlBh  evidence  to  establish  the  claim  of  the' defendant  In  a  litigation  to  tie 
commenced.  It  la  clear  that  such  a  contract  1b  against  palfllc  policy.  The 
recognition  of  contracts  of  thia  character  would  be  the  Introduction  of  all 
sorts  of  fraud  and  deception  in  proceedings  before  conrts  of  Justice,  In  order 
that  parties  might  receive  compensation  out  of  the  results  of  their  successful 
manufacture  of  xiroofs  to  be  presented  to  the  court,  thus  hoMUng  out  a 
premium  upon  subornation.  The  mere  statement  of  the  proposition  seems  to 
show  that  such  a  contract  could  never  be  recognised  in  ahy  court  of  Justice." 

We  think  the  language  of  the  learned  justice  which  we  have  quoted 
is  especially  applicable  to  the  case  at  bar. 

Having  concluded  that  that  [art  of  the  contract  which  this  action 
was  brought  to  enforce  is  void,  because  without  consideration,  we 
deem  it  unnecessary  to  consider  any  of  the  other  questions  involved 
upon  this  appeal.  It  follows  that  Uie  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  event.   All  concur. 


PEOPLE  ex  Tel.  LBWIN80HN  v.  O'BRIEN.  Sheriff,  et  aL 

SAME  V.  WYATT,  Justice  of  Court  of  Sessions. 
(Supreme  Court.  Appellate  Division,  First  Department   March  0,  1903.) 
1.  Witness— Privilrok—Ihcrixiitatino  £vidbhob--^atutort  Protbotiok — 

SOPFrCIENCT. 

Under  Const,  art.  1.  ff  6,  providing  that  no  person  can  be  compelled  In 
any  criminal  case  to  be  a  witness  against  himself,  a  witness  examined 
before  a  magistrate  on  an  information  charging  another  with  keeping 
a  gambling  house  cannot  be  compelled  to  give  evidence  tending  to  In- 
criminate himself,  notwltli standing  Pen.  Code,  S  342,  contained  in  chapter 
9,  relating  to  "Oamlng,"  provides  that  no  person  shall  be  excused  from 
giving  testimony  upon  any  Investigation  or  proceeding  for  a  violation  of 
the  chapter  because  such  testimony  would  tend  to  convict  htm  of  a  crime, 
but  such  testimony  cannot  be  received  against  him  upon  any  criminal 
Investigation  or  proceeding,  as  a  witness  cannot  be  compelled  to  even 
disclose  circumstances  or  sources  of  evidence  which  would  aid  bis  prose- 
cution, and  any  statutory  protection,  abort  of  absolute  Immunity  tnm 
prosecution,  is  insufflcient 

McLaughlin  and  Hatch,  JJ,,  dissenting. 

Appeal  from  Special  Term,  New  York  county. 

Habeas  corpus  by  the  people  of  the  state  of  New  York,  on  the 
relation  of  Jesse  Lewinsohn,  against  William  J.  O'Brien,  sheriff  of 
New  York  county,  and  Michael  J.  Gannon,  peace  officer.  Cer- 
tiorari by  the  people,  on  the  same  relation,  against  William  E.  Wyatt, 
justice  of  the  court  of  sessions  of  the  First  district  of  the  city  of  New 
York.  From  an  order  of  the  special  term  (8o  N.  Y.  Supp.  198)  deny- 
ing his  petition  to  be  discharged  from  custody  on  the  above  writs, 
dismissing  the  proceedings,  and  remanding  relator  to  the  custody  of 
respondent  Gannon,  relator  appeals.  Reversed. 

This  18  a  proceeding  to  determine  whether  or  not  Jesse  Lewinsohn  waa 
legally  in  custody  on  a  charge  for  a  vtolatI(m  of  subdivision  6  of  section  14S 
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Of  the  Penal  Oode.  The  charge  is  that  he  "willfully,  contumaciously,  and  nn- 
Itwfully  refuses  to  answer  legal  and  proper  Interrogatories  put  to  him  after 
he  bad  been  duly  affirmed  a8«a  witness  to  tell  the  truth  In  a  criminal  pro- 
ceeding then  pending  before  Hon.  William  B.  Wyatt,  Justice  of  the  court  of 
special  sesflkuig,  First  district  of  the  city  of  New  York,  altting  as  a  magis- 
trate," upon  Information  laid  before  the  said  Justice  the  district  attnney 
of  the  county  of  New  York  against  Richard  A.  Canfleld,  accusing  the  said 
Onfleld  of  crime.  The  Information  agalust  Canfleld  was  laid  before  the 
nuifrlstrate  on  the  9th  day  of  December,  1902.  and  the  following  Is  a  copy 
of  the  portion  deemed  material: 

"Upon  Information  and  belief,  I  allege  that  In  the  city  of  New  York,  in 
the  county  of  New  York,  on  the  first  day  of  January,  1901,  and  thereafter 
continuously  until  the  first  day  of  December,  1002,  one  Richard  A.  Ganfield 
at  the  city  and  county  of  New  York,  In  the  premises  known  as  *No.  5 
Blast  44th  Street.'  in  the  borough  of  Manhattan,  citv  of  New  York,  said 
iwemises  being  a  four-story  antl  basement  house,  use  certain  rooms  and  allow 
to  be  used  certain  rooms  In  !^ld  premises  for  gambling.  In  thnt  be.  the  snld 
Richard  A.  Canfleld,  then  and  there  having  full  control  of  said  premises,  did 
allow  to  be  played  in  said  premises  certain  gambling  and  banking  games, 
where  money  or  property  was  dependent  upon  the  result  to  wit,  the  games 
known  as  l-oulette'  and  'faro,'  and  during  the  times  aforesaid  then  and  there 
said  games  were  by  divers  persons,  to  this  deponent  unknown,  played  for 
money;  that  said  game  of  faro  and  said  game  of  roulette  are  gambling  and 
banfciiv  games,  all  of  which  was  well  known  to  said  Richard  A.  Canfldd. 
and  was  done  by  and  with  his  consent,  and  by  his  agents  and  employes,  and 
for  the  purpose  of  making  a  proflt  for  him.  the  said  Richard  A,  Canfleld." 

At  the  request  of  the  district  attorney  the  said  magistrate  Issued  subpoenas 
on  behalf  of  the  people  to  certain  persons.  Including  the  relator,  to  appear 
before  him  and  testify,  pursuant  to  the  provisions  of  section  608  of  the  Code 
of  Criminal  Procedure.  On  the  16th  day  of  December,  1902.  the  relator  ap- 
peared at  the  place  mentioned  In  the  gubpoena,  accompanied  by  his  counsel, 
who  was  excluded  from  the  room  by  the  magistrate.  On  tlie  examination  the 
witness  refused  to  answer  the  question.  "Mr.  Lewtnsohn,  do  you  know 
RIefaard  A.  Canfleld?**  on  the  ground  that  It  mlgbt  tend  to  Incriminate  him. 
The  assistant  district  attorney,  who  was  conducting  the  examination,  prom- 
ised immunity  from  prosecution  to  the  relator,  resd  to  him  section  342  of  the 
Penal  Oode,  and  obtained  the  magistrate's  concurrence  In  his  promise  of  Im- 
munity. The  witness  still  declined  to  answer,  upon  the  magistrate's  Instruc- 
tion to  him  to  do  so,  and  he  was  then  allowed  to  withdraw  from  the  room. 
Another  district  attorney  then  {resented  to  the  magistrate  a  deposition  made 
by  him,  making  the  above  charge  against  the  relator,  and  the  magistrate 
Issued  a  warrant  for  the  arrest  of  the  relator,  which  was  given  to  a  peace 
officer  of  the  county  of  New  York,  who  arrested  the  relator.  On  the  same 
day,  a  writ  of  habeas  corpus  was  obtained  directed  to  the  sheriflF  and  tlw 
peace  officer,  alio  a  writ  of  certiorari  directed  to  Tustlce  Wyatt;  and  Issue 
joined  by  their  returns  thereto,  together  with  the  traverse  of  the  relator,  was 
heard  by  Justice  Scott,  of  the  Supreme  Court,  on  the  19th  day  of  December, 
1902.  the  writs  dismissed,  and  the  relator  remanded  to  the  custody  of  the 
pence  officer.  Thereafter  the  relator  was  arraigned  on  the  said  warrant  of 
arrest  before  Justice  Wyatt.  and  his  examination  was  adjourned  until  2  p.  m. 
of  the  22d  day  of  December.  1902,  and  be  was  paroled  In  the  custody  of  bis 
counsel.  While  the  proceedings  on  the  arraignment  were  still  pending,  he 
was  again  subpcenaed  to  give  evidence.  He  attended  at  the  time  and  place 
designated,  accompanied  by  his  counsel,  who  again  demanded  to  be  allowed 
to  be  present,  stating  that  as,  upon  inquiry,  an  effort  might  be  made  to  ob- 
tain testimony  tending  to  incriminate  the  relator,  he  was  entitled  to  be  present 
as  his  counsel;  but  the  magistrate  ruled  against  him  on  this,  and  be  was 
excluded  from  the  room.  It  appears  from  the  stenographer's  minutes  that 
the  only  persons  present  at  the  hearing,  besides  the  relator  and  the  magistrate, 
were  the  district  attorney,  his  assistants,  and  the  stenogrnpher. 

T:pon  being  called  as  a  witness  the  relator  stated:  "Before  being  sworn  In 
any  proceedings  taken  here,  I  demand  tliat  my  counsel  be  present,  and  I 
further  demand  that  this  proceeding  be  public.   I  protest  being  awom  oa  the 
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ground  that  these  proceedings  are  private  proceedings,  and  are  not  public; 
that  my  counsel  and  the  public  hare  been  excluded;  on  the  ground  that  there 
was  no  authority  fn  law  for  the  issuance  of  «  subpoena  In  this  proceeding 
requiring  my  attendance,  nor  any  authority  in  law  requiring  me  to  attoid; 
that  the  subpoena  served  upon  me  Is  unlawful;  that  the  court  has  no  Juris- 
diction to  entertain  these  proceedings  or  examine  me  as  a  witness,  and,  if 
my  protests  and  objections  be  overruled  by  your  honor,  I  desire  them  never- 
theless to  be  noted  on  the  record,  so  that  I  sbftll  not  be  deemed  by  my  subse- 
quent action  to  have  waived  thens."  The  magistrate  overruled  the  objection, 
and  the  witness  stated,  in  answer  to  a  question,  that  he  did  know  Richard  A. 
Caiilield;  but  during  his  examination,  after  having  answered  otha  questions, 
he  was  asked,  "Well,  when  did  yon  first  become  acquainted  with  the  premises. 
5  East  Forty-Fourth  atreet?"  and  answered,  "I  decline  to  answer,  for  the 
reason  that  the  answer  may  tend  to  incriminate  me,  and  that  tt  might  tend 
to  expose  me  to  a  penalty  or  forfeiture;  that  this  proceeding  Is  not  a  1^1 
proceeding,  as  It  is  not  public,  my  counsel  havlug  been  excluded;  that  there 
was  no  authority  in  law  to  compel  me  to  appenr  here  and  testify;  that  I 
have  been  sworn  only  under  compulsion,  after  having  made  my  objection  and 
protest;  that,  as  I  am  Informed,  there  is  no  information  before  your  honor 
against  Richard  A.  OoDfield,  but  a  proceeding  on  information  wliicfa  was  at 
one  time  before  your  honor,  but  which  is  no  longer  In  this  court.  Inasmuch 
as  it  has  been  removed  to  the  grand  jury."  The  witness  declined  to  Answer 
the  questions,  "Prior  to  the  1st  of  December,  1S97,  did  yon  know  the  premises 
No.  5  East  Forty-Kourth  street?"  and  "Prior  to  the  Ist  of  December.  1887. 
were  you  ever  in  the  premises  No.  5  East  Forty-Fourth  street?"  for  tbe  same 
rensons.  The  witness  still  persisting  In  this  attitude,  evw  upon  the  magis- 
trate directing  him  to  answer,  the  hearing  was  adjourned. 

It  appears  that  the  relator  Informed  his  counsel  of  the  questions  which  he 
had  declined  to  answer,  and  be  was  advised  that  the  statute  of  limitations 
would  be  a  bar  to  a  criminal  prosecution  for  any  crime  committed  at  tbe  time 
to  which  the  questions  related;  and  upon  his  counsel  Informing  the  magis- 
trate that  his  client  declined  to  answef  in  Ignorance  of  tbe  statute,  and  was 
now  willing  to  answer  the  questions  previously  asked  of  htm,  tbe  proceedlDie 
was  reBumt>d.  After  again  taking  the  stand,  the  witness  was  asked:  "Q.  I 
repeat  the  question.  Prior  to  tlio  1st  of  December,  1897,  were  you  ever  In 
the  premises  No.  6  East  Forty-Fourth  street?  A.  No.  Q.  Have  you  ever  been 
there  In  your  life?  A.  I  decllue  to  answer,  on  the  grounds  given  before.  Q. 
Have  you  ever  been  In  tiie  premises  No.  5  East  Forty-Fourth  street.  In  the  city 
and  county  of  New  York?  A.  I  decline  to  answer  on  the  ground  that  it  might 
tend  to  Incriminate  me.  The  Court:  I  direct  the  witness  to  answer.  The 
Witness:  Tou  ask  me.  In  my  life?  Mr.  Osborne:  Yes.  Tbe  Gourt:  Having 
had  the  promise  of  Immunity  and  under  the  section  of  the  Code,  I  direct  you 
to  answer.  Mr.  Jerome:  You  understand,  Mr.  Lewinsohn,  that  the  promise 
of  immunity  of  the  district  nttorney  is  absolute  and  complete,  and  he  offers 
to  accept  you  as  state's  witness  In  this  matter,  and  promises  ttiat  no  prosecu- 
tion of  any  kind  or  nature  whatsoever  will  be  had  against  you  by  reason  of 
any  matter  or  thing  that  may  appenr  in  your  testimony,  or  any  matter  or 
tbiUK  that  you  liavc  done  In  connection  witli  the  matter  which  you  may 
testify  to,  and  that  also  the  statute  gives  you  Immunity — you  understand 
that?  A.  I  do.  By  Mr.  Jerome:  Q.  And  that  tbe  court  now  consents  to  the 
offer  of  the  district  attorney  to  accept  yon  as  state's  evidence  in  this  matter, 
and  approves  of  the  Immunity  offered  you,  which  I  take  to  be  correct?  Tbe 
Court:  That  is  right.  Q.  And  that  not  only  is  there  this  Immunity  guarantied 
to  you  by  the  district  attorney,  but  that  section  S42  of  tbe  Penal  Code  also 
guaranties  you  immunity.  With  all  that  clearly  In  your  mind,  you  decline 
to  answer  on  tbe  ground  that  It  would  tend  to  incriminate  you?  A.  Yes.  and 
that  it  may  tend  to  expose  me  to  a  penalty  or  forfeiture.  By  the  Court:  I 
direct  you  to  answer.   A.  I  respectfully  decline,  Judge." 

Upon  the  final  refusal  of  the  relator  to  answer,  be  was  allowed  to  withdraw 
from  the  room  and  the  magistrate  thereupon,  upon  the  depositions  of  a  deputy 
assistant  district  attorney  and  of  tbe  stenographs,  setttng  f«th  all  the  pro- 
ceedings in  full.  Issued  a  warrant  for  the  arrest  of  rdator.  whlcb  was  de- 
Uvood  to  one  Michael  J.  Oannon,  a  peace  officer  of  the  county  of  New  York. 
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-%vho  arcested  the  relator.  Before  the  relfltor  was  arraigned  Gannon  was 
served  with  a  writ  of  habeas  corpus,  commanding  him  to  bring  the  relator 
before  Justice  Bcott  of  the  Supreme  Court;  and  another  writ  of  certiorari  was 
alao  obtained  directed  to  Justice  Wyatt  Upon  the  bearing  of  the  luoe  Joined 
by  the  answer  to  the  return  of  the  writ  of  habeas  corpus  and  the  demurrer 
to  tbe  return  of  the  writ  of  certiorari,  the  order  appealed  from  was  made. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Alfred  Lauterbach,  for  appellant. 
Howard  S.  Gans,  for  respondent. 

LAUGHLIN,  J.  No  question  relating  to  the  regularity  of  the 
practice  upon  the  issue  of  the  writ  of  habeas  corpus  and  certiorari  is 
presented.  The  principal  question  arising  on  the  appeal  is  whether 
the  information  filed  against  the  relator,  on  which  the  warrant  was 
issued,  discloses  facts  showing  the  commission  of  a  crime  by  him 
(People  ex  rel.  Bungart  v.  Wells,  57  App.  Div.  140,  68  N.  Y.  Supp. 
59) ;  and  this  depends  upon  whether  he  was  justified  in  refusing  to 
answer  the  questions  on  the  ground  of  the  privilege  conferred  by 
section  6  of  article  i  of  the  State  Constitution.  If  not,  the  question 
was  both  relevant,  material,  and  proper,  and  his  refusal  to  answer, 
assuming  that  the  information  filed  against  Canfield  gave  the  mag- 
istrate jurisdiction,  authorized  his  punishment  by  the  magistrate,  un- 
der section  619  of  the  Code  of  Criminal  Procedure,  "as  for  a  crim- 
inal contempt,  in  the  manner  provided  in  the  Code  of  Civil  Proce- 
durie,**  and '  subjected  him  to  a  crimipal  prosecution  for  a  misde- 
meanor under  subdivision  6  of  section  143  of  the  Penal  Code,  which 
provides  as  follows : 

"A  person  who  commits  a  contempt  of  court,  of  any  one  of  the  following 
kinds.  Is  guilty  ot  a  misdemeanor:  •  •  •  ContumaclouB  and  unlawful  re- 
fusal to  be  sworn  as  a  witness,  or,  after  being  sworn,  to  answer  any  legal 
and  proper  Interrogatories." 

The  offer  of  the  district  attorney  and  the  consent  of  the  magistrate 
to  grant  the  relator  immunity  from  any  criminal  prosecution  would 
not  bar  such  a  prosecution,  and  therefore  could  not  afford  him  full 
immunity  therefrom. 

Section"  342  of  the  Penal  Code,  contained  in  chapter  9  relating  to 
"Gaming,"  which  embraces  various  crimes  commonly  known  as 
gambling  and  kindred  offenses,  provides  as  follows: 

"No  person  shall  be  excused  from  giving  testimony  upon  any  Invpstlpilion 
or  proceeding  for  a  violation  of  this  chapter,  upon  the  ground  that  such  tes- 
timony would  tend  to  convict  him  of  a  crime;  but  such  testimony  cannot  be 
received  against  blm  upon  any  criminal  Investlgatlan  or  proceeding." 

It  is  contended  in  behalf  of  the  people  that  this  section  affords  the 
relator  the  full  measure  of  immunity  g^rantied  by  said  section  6  of 
article  i  of  the  State  Constitution,  which  provides,  among  other 
things,  that : 

"No  person  shall  be  subject  to  be  twice  put  In  Jeopardy  for  the  same  of- 
fense; nor  shall  he  be  compelled  In  any  criminal  case  to  be  a  witness  against 
hlm^f,  nor  be  deprived  of  life,  liberty  or  property  without  due  process  of 
lav;  nor  shall  private  property  be  taken  for  public  use  without  Just  com- 
pensation." 
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The  relator,  on  the  other  hand,  contends  that  if  he  shall  be  required 
to  testify  chat  he  visited  this  alleged  gambling  house,  and  to  answer 
other  questions  relating  to  his  visits  there  and  to  what  transpired,  in- 
formation will  be  disclosed  which  will  afford  a  basis  for  a  criminal 

prosecution  against  him  for  some  of  the  crimes  embraced  in  said 
chapter  9  of  the  Penal  Code,  even  though  his  evidence  cannot  be 
introduced  against  him  on  the  trial.  The  people  rely  on  the  case  of 
People  V.  Kelly,  2^  N.  Y.  74,  which,  if  it  remains  in  full  force  as  an 
authority  for  all  that  was  decided,  would  undoubtedly  be  controlling, 
and  under  it  the  relator  would  not  be  excused  from  answering  the 
questions ;  for  it  was  there  held  that  this  provision  of  the  State  Con- 
stitution does  not  protect  a  witness  in  a  criminal  prosecution  against 
another  from  giving  testimony  which  may  implicate  him  in  a  crime, 
when  he  has  been  protected  by  a  statute  against  the  use  of  such  tes- 
timony on  his  own  trial,  even  though  the  information  thus  elicited 
facilitates  the  discovery  of  other  evidence  by  which  the  witness  mav 
be  subsequently  convicted,  and,  furthermore,  that  this  constitutional 
protection  only  extends  to  evidence  given  by  a  party  upon  a  criminal 
prosecution  against  himself. 

The  fifth  amendment  to  the  Federal  Constitution  which  was  rati- 
fied by  this  state  on  the  27th  day  of  March,  1790,  provides  that  no 
person  shall  "be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself."  At  that  time  there  was  no  similar  provision  in  our  State 
Constitution ;  but  in  the  second  State  Constitution,  which  was  rati- 
fied by  the  people  in  1822,  a  provision  the  same  as  that  now  con- 
tained in  section  6  of  article  r  was  incorporated  in  section  7  of  article 
7  in  precisely  the  same  language  as  that  contained  in  the  Federal 
Constitution,  and  presumably  adc^ted  therefrom.  Similar  provisions, 
in  some  instances  differently  phrased,  were  incorporated  in  the  con- 
stitutions of  the  several  states.  As  these  constitutional  provisions 
came  before  the  courts  for  judicial  construction,  the  decisions  were 
not  uniform.  It  was  held  by  the  highest  court  in  some  states  that 
nothing  short  of  absolute  immunity  from  criminal  prosecution  for  a 
crime  would  justify  requiring  a  witness  in  any  action  or  judicial  jh-o,- 
ceeding,  whether  against  himself  or  another,  to  disclose  Ws  knowl- 
edge of  facts  that  might  tend  to  indicate  that  he  was  guilty  of  an 
offense;  and  in  some  other  states,  as  in  this,  it  was  held  that  im- 
munity against  the  introduction  upon  a  criminal  prosecution  of  the 
evidence  thus  elicited  was  the  extent  of  the  constitutional  guaranty. 

It  is  manifest  that  these  corresponding  provisions  of  the  Federal 
and  State  Constitutions  were  designed  to  confer  the  same  individual 
rights  and  afford  the  same  protection;  and,  as  has  been  since  de- 
clared by  the  Supreme  Court  of  the  United  States,  they  should  re- 
ceive the  same  construction.  That  learned  court,  in  an  opinion  de- 
livered by  Mr.  Justice  Blatchford,  in  which  all  concurred  (Counsel- 
man  V,  Hitchcock,  142  U.  S.  547,  585,  12  Sup.  Ct.  195,  206^  35  L. 
Ed.  mo),  discussing  this  point,  said: 

"But,  as  the  manifest  purpose  of  the  constltntloDa]  provisions,  both  of  the 
fltates  and  of  the  United  States,  fs  to  prohibit  the  compelling  of  testimony  of 
a  self-crlmlnatln^  kind  from  a  party  or  a  vltnusa,  the  liberal  construction 
which  must  be  placed  upon  constitutional  [ffovIslonB  for  the  protectloD  of  per- 
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•onal  rights  would  seem  to  require  that  the  constitutional  guaranties,  how- 
ever differently  worded,  should  have,  so  far  as  possible,  the  snme  Interpreta- 
tion. *  *  *  It  Is  contended  on  the  part  of  the  appellee  that  the  reason 
wby  the  courts  In  Virginia.  Massachusetts,  and  New  Hampshire  have  held 
that  the  exonerating  statute  must  be  so  broad  as  to  give  a  witness  complete 
immnnlty  Is  that  the  Constitutions  of  those  states  give  to  the  witness  a  broadei* 
prlril^  and  exemption  than  is  granted  by  the  Constltation  of  the  United 
States,  in  that  theta-  langnage  ia  that  the  witness  aball  not  be  compelled  to 
accuse  himself,  or  fnmlsb  evidence  against  bimsdf,  or  give  evidence  agaiuht 
himself;  and  It  Is  contended  that  the  terms  of  the  Gonstltntlon  of  the  United 
States  and  of  the  Constitutions  of  Georgia,  Califomla,  and  New  York  are 
more  restricted.  But  we  are  of  opinion  that,  however  this  difference  may 
have  l>een  commented  upon  In  some  of  the  decisions,  there  Is  realty,  In  spirit 
and  principle,  no  distinction  arising  out  of  such  difference  In  language." 

The  court,  in  the  opinion  in  that  case,  considered  the  various  con- 
stitutional provisions  and  the  decisions  made  thereunder  on  the  pre- 
cise point  now  under  consideration.  The  court  in  that  case  further 
said: 

"It  is  a  reasonable  construction,  we  think,  of  the  constitutional  provision, 
that  the  witness  is  protected  'from  l>elDg  compelled  to  disclose  the  circnm- 
stances  of  his  offense,  the  sources  from  which,  or  the  means  by  which,  evl- 
dence  of  Its  commission,  or  of  his  connection  with  It,  may  be  obtained,  or 
made  effectual  to  his  conviction,  without  using  bis  answers  as  direct  admls* 
slons  against  him.' " 

The  quotation  made  by  the  court  was  from  Emery's  Case,  107 
Mass.  172,  183,  9  Am.  Rep.  33.   The  court  further  said: 

"We  are  clearly  of  opinion  that  no  statute  which  leaves  the  party  or  witness 
Bubject  to  prosecution  after  he  answers  the  criminating  questions  put  to  him 
can  have  the  effect  of  supplanting  the  privilege  conferred  by  the  Constitution 
of  the  United  States.  Section  850  of  the  Revised  Statutes  [U.  8.  Comp.  St 
1901,  p.  6551,  does  not  supply  a  complete  protection  from  all  the  perils  against 
which  the  constitutional  prohibition  was  designed  to  guard,  and  Is  not  a  full 
substitute  for  that  prohibition.  In  view  <tf  the  constitutional  provision,  a 
statntory  enactment,  to  be  valid,  must  afford  absolute  Immunity  against 
fnture  prosecutions  for  the  offense  to  which  the  question  relates.  In  this 
respect,  we  give  ma  assent  rather  to  the  doctrine  of  Emery's  Case;  to  Maasa" 
ebusetts.  than  to  that  of  People  v.  Kelly,  In  New  York." 

Since  this  decision  by  the  Federal  Supreme  Court,  as  might  be  ex- 
pected, the  judicial  tribunals  of  several  states  have  adopted  the  view» 
of  the  Supreme  Court  of  the  United  States  in  construing  such  con- 
stitutional [M-ovisions ;  and  in  some  instances,  where  it  became  neces- 
sary to  overrule  former  decisions  of  the  same  state  courts.  Lampson 
V.  Boyden,  160  111.  613,  43  N.  E.  781;  Smith  v.  Smith,  116  ^f.  C. 
386,  21  S.  E.  .196;  Ex  parte  Cohen,  104  Cal.  529,  38  Pac.  364, 
26  L.  R.  A.  423,  43  Am.  St.  Rep.  127;  Ex  parte  Buskett  (Mo.)  17 
S.  W.  753,  14  L.  R.  A.  407,  27  Am.  St.  Rep.  378,  overruled  by  In 
re  Carter,  166  Mo.  604,  66  S.  W.  540,  57  L.  R.  A.  654;  Miskimins 
V.  Schaver  (Wyo.)  58  Pac.  411,  49  L.  R.  A.  831. 

Assuming,  without  deciding  (see  Am.  &  Enjg.  Enc.  of  Law  [2d  Ed.J 
vol.  6,  p.  965 ;  O'Neil  v.  Vermont,  144  U.  S.  323,  12  Sup.  Ct  693, 
36  L.  Ed.  450;  Maxwell  v.  Dow,  176  U.  S.  581,  20  Sup.  Ct.  448, 
44  Ed.  597),  that  the  fifth  amendment  to  the  Federal  Constitution 
only  applies  to  actions  and  proceedings  in  the  Federal  Courts,  and 
that  the  decision  of  the  Supreme  Court  in  Counsclman  v.  Hitch- 
cock,  supra,  for  that  reason  is  not  binding  upon  us,  yet,  the  question 
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being  akin  to  those  questions  of  personal  and  property  rights  that 
are  guarantied  to  all  citizens  by  the  Federal  Constitution,  there  could 
be  but  little  doubt,  evai  if  there  were  no  other  decisions  by  our  own 
Court  of  Appeals,  that  when  the  question  is  again  presented  oca* 
Court  of  Appeals  would  apply  the  liberal  rule  expounded  by  the  Su- 
preme Court  of  the  United  States  after  an  exhaustive  research  and 
great  deHberation,  But  we  are  not  left  to  speculation  on  this  ques- 
tion, or  in  doubt  as  to  the  propriety  of  acting  on  that  assumption; 
for  the  Court  of  Appeals,  in  the  case  of  People  ex  rel.  Taylor  y. 
Forbes,  143  N.  Y.  219,  38  N.  E.  303,  has,  in  part,  at  least,  followed, 
and,  we  think,  fully  approved,  of  the  doctrine  of  Counselman  v.  Hitch- 
cock, supra.  The  opinion  in  the  Taylor  Case,  after  (quoting  the  pro 
visions  of  the  Federal  and  State  Constitutions  to  which  we  have  re- 
ferred, and  the  similar  provision  incorporated  in  the  Code  of  Criminal 
Procedure  (section  10,  Code  Cr.  Proc.),  proceeds: 

"These  constitutional  and  statutory  provisions  have  been  regarded  as  safe- 
guards of  civil  liberty,  quite  as  sacred  and  important  as  the  writ  of  habeas 
corpus  or  any  of  tbe  other  fundamental  goarautles  tor  the  protection  of  per- 
sonal rights.  When  a  proper  case  arises,  they  sbonld  be  applied  In  a  broad 
and  liberal  spirit,  in  order  to  secure  to  the  citizen  that  immunity  from  every 
species  of  aelf-accusatioD  implied  in  the  brief,  but  comprehensive,  langoage 
in  n'htch  they  are  expressed.  The  security  which  they  afford  to  all  citizens 
against  tbe  zeal  of  the  public  prosecutor,  or  public  clamor  for  the  punish- 
ment of  crime,  should  not  be  Impaired  by  any  narrow  or  technical  views  In 
their  application  to  such  a  state  of  facts  as  appears  from  tbe  record  before  n& 
Tbe  right  of  a  witness  to  claim  tbe  benefit  of  these  provisions  has  frequently 
been  tte  subject  of  adjudication  In  both  the  federal  and  state  courts.  The 
principle  eetabllstied  by  these  decisions  Is  that  no  one  shall  be  compelled,  in 
any  Judlctal  tx  other  proceeding  against  himself,  or  upon  tbe  trial  ot  lasnes 
between  other*,  to  dtocloss  facts  or  clrcmnstanceB  that  can  be  used  against 
blm  as  admissions  tending  to  prove  bis  guilt  or  connection  with  any  criminal 
offense  of  which  be  may  then  or  afterwards  be  charged,  or  the  sources  of 
which  or  tbe  neanri  by  whi^  evidence  of  Its  commission  or  of  bis  connection 
with  it  may  be  obtained." 

The  court  then  construe  the  Counselman  Case  and  say  concerning 

the  decision: 

"The  court,  sustaining  the  privilege  contended  for  In  behalf  of  the  witness, 
held  that  the  object  of  tbe  constitutional  provision  was  to  insure  that  a  person 
shall  not  be  compelled,  when  acting  as  a  witness  in  any  Investigation,  to  give 
testimony  which  may  tend  to  show  that  he  himself  has  committed  a  crime, 
and  its  meaning  was  that  a  witness  la  protected  from  any  compulsory  (Us- 
cloBure  of  the  drcrmi  stances  of  hla  oCFense,  or  tbe  sonrcea  from  which,  or  tbe 
means  by  wMcb,  evidence  of  Its  commission,  or  of  his  connection  with  it 
may  be  obtained,  or  made  efCectual  for  his  conviction,  without  usiug  bis 
answers  as  direct  admissions  against  blm.  This  conclusion'  was  reached,  al- 
though there  Is  a  general  federal  statute  providing  that  in  such  cases  the 
tratlmony  given  by  the  witness  at  tbe  Investigation  shall  not  be  given  In 
evidence  agaiiwt  him,  subsequently.  In  any  civil  or  criminal  proceeding.  Bev. 
St.  U.  S.  g  SGO  lU.  8.  Comp.  St.  1901,  p.  Ctil].  It  seems  that  in  such  case 
nothing  short  of  absolute  tanmunlty  from  prosecution  can  take  tbe  place  of 
the  privilege  bj  which  tbe  law  affords  protection  to  the  witness." 

We  are  therefore  of  oiHnion  that  the  case  of  People  v.  Kelly,' 
supra,  is  no  longer  a  controlling  authority,  and  that'  the  doctrine  of 
the  Supreme  Court  of  the  Unit^  States  should  be  followed.  It  nec- 
essarily follows  that  section  342  of  the  Penal  Code  is  not  sufficiently 
broad,  in  that  it  does  not  grant  absolute  immunity  to  the  witness  from 
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prosecution  for  the  crime  which  he  beHeves  his  evidence  will  tend  to 
disclose,  and  therefore  the  relator  was  privileged  from  answering, 
unless  it  is  manifest  beyond  a  reasonable  doubt  that  the  answers  could 
not  aid  the  prosecution  in  proving  any  link  in  the  chain  of  evidence 
necessary  to  convict  the  relator  of  any  crime  on  a  criminal  prosecu- 
tion against  him  thereafter.  People  ex  rel.  Taylor  v.  Forbes,  143 
N.  Y.  230,  231,  38  N.  E.  303;  I  Wharton  on  Evidence  (3d  Ed.)  § 
536;  State  ex  rel.  Attorney  General  v.  Simmons  Hardware  Co.,  109 
Mo.  118,  18  S.  W.  1125,  15  L.  R.  A.  676.  The  law  limits  this  priv- 
ilege to  the  protection  of  the  witness  or  party,  and,  while  he  should 
not  be  permitted  to  make  use  of  it  in  bad  faith,  yet  whether  his  an- 
swers in  a  given  case  will  tend  to  incriminate  him  or  not  must  rest 
largely  with  the  witness  himself.  Speaking  on  this  point,  Judge 
O'Brien,  writing  for  the  court  in  People  ex  rel.  Taylor  v.  Forbes, 
supra,  said: 

"Tbe  witness,  who  knows  what  the  co^  does  not  know,  and  what  be 
cannot  disclose  without  accusing  himself,  must  In  such  cases  Judge  for  him- 
self as  to  tbe  effect  of  bis  answer,  and  If.  to  bis  mind,  It  may  constitute  a 
link  in  tbe  chain  of  testimony  sufficient  to  convict  him,  when  other  facts  are 
shown,  or  to  put  blm  in  Jeopardy,  or  subject  him  to  the  hazard  of  a  criminal 
charge.  Indictment,  or  trial,  he  may  remain  silent.  While  the  guilty  may  use 
tbe  privilege  as  a  shield,  It  may  be  the  main  protection  of  the  Innocent,  since 
It  is  quite  conceivable  that  a  person  may  be  placed  In  such  circumstances, 
connected  with  tbe  commission  of  a  criminal  offense,  that,  if  required  to  dis- 
close other  facts  within  bia  knowledge,  he  mlgbt,  though  Innocoit,  be  looked 
upon  as  the  guilty  party.  •  •  •  Tbe  weight  of  authority  seems  to  be  In 
favor  of  the  rule  that  the  witness  may  be  compelled  to  answer  when  be  con- 
tumaciously refuses,  or  when  It  Is  perfectly  clear  and  plain  that  he  Is  mis- 
taken, and  that  tbe  answer  cannot  possibly  Injure  blm,  or  tend  In  any  degree 
to  subject  blm  to  the  peril  of  a  prosecution.  Tbe  courts  have  recognized  the 
impossibility  in  most  cases  of  anticipating  the  effect  of  the  answer.  Where 
It  is  not  BO  perfectly  evident  and  manifest  that  the  answer  called  for  cannot 
incrimloate  as  to  preclude  all  reasonable  doubt  or  fair  argument,  tbe  privilege 
must  be  recognized  and  protected." 

In  the  case  at  bar  there  is  nothing  to  indicate  bad  faith  on  the  part 
of  the  relator.  He  has  manifested  a  willingness  to  answer  any  ques- 
tion relating  to  a  period  when  the  statute  of  limitations  would  be  a 
bar  to  a  criminal  prosecution  against  him.  If  he  should  be  prosecuted 
for  gambling  at  Canfield's,  one  very  important  link  in  the  chain  of 
evidence  would  be  to  show  that  he  was  there,  when  he  was  there, 
and  who  else  were  there  at  the  same  time.  This  is  the  evidence 
sought  to  be  elicited  by  the  questions  which  he  declined  to  answer. 
Had  it  been  eUcited,  it  might  disclose  sources  of  evidence  for  the  peo- 
ple upon  which  to  found  a  criminal  prosecution  against  the  relator. 
It  is  not  contended  by  the  learned  assistant  district  attorney  that  the 
questions  which  the  relator  declined  to  answer  were  of  such  a  pre- 
liminary character  that  they  would  not  and  could  not  elicit  informa- 
tion which  might  aid  the  people  in  a  criminal  prosecution  against  the 
relator ;  and,  it  being  apparently  the  desire  of  both  parties  to  obtain 
a  decision  on  the  merits,  adjudicating  whether  the  relator  may  be 
compelled  to  fully  disclose  his  knowledge,  rather  than  whether  he 
has  technically  become  liable  to  a  criminal  prosecution,  the  only 
purpose  of  which  is  to  coerce  him  into  answering,  it  is  not  necessary 
for  us  to  give  that  point  special  consideration. 
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Having  reached  the  conclusion  that  the  witness  was  privileged 
from  answering,  we  deem  it  proper  to  base  our  decision  upon  that 
broad  ground,  inasmuch  as  a  decision  on  that  point  is  desired  by 
both  parties  and  |;oes  to  the  real  merits;  afid  we  refrain  from  ex- 
pressing any  opinion  on  the  other  questions  which  would  otherwise 
require  consideration  at  our  hands. 

It  follows,  therefore,  that  the  order  should  be  reversed,  the  writ 
sustained,  and  the  relator  discharged. 

VAN  BRUNT,  P.  J.,  and  INGRAHAM,  J.,  concur, 

McLaughlin,  J.  (dissenting).  A  justice  of  the  court  of  special 
sessions  of  the  city  of  New  York,  upon  information  laid  before  hini 
to  the  effect  that  one  Canfield  had  been,  between  the  ist  day  of  Jan- 
uary, 1901,  and  the  ist  day  of  December,  1902,  conducting  a  gambling 
house  at  No.  5  East  Forty-Fourth  street,  in  said  dty,  issu»]  a  sut^ 
poena,  addressed  to  the  relator,  in  obedience  to  which  he  attended 
before  the  justice,  and,  after  testifying  that  he  knew  Canfield,  but 
had  not  been  in  the  premises  referred  to  prior  to  December,  1899, 
was  asked  the  following  questions :  "Q.  Have  you  ever  been  there 
in  your  life?"  "Q.  Have  you  ever  been  in  the  premises  No.  5  East 
Forty-Fourth  street,  in  the  city  and  county  of  New  York?"  which  he 
refused  to  answer  upon  the  ground  that  his  answers  might  tend  to 
incriminate  him.  By  reason  of  such  refusals,  proceedings  were  taken 
to  punish  him  for  a  criminal  contempt,  and  to  that  end  a  warrant 
was  issued,  he  was  arrested  and  taken  into  custody,  and  thereupon 
sought,  by  writs  of  habeas  corpus  and  certiorari,  to  obtain  his  free- 
dom upon  the  ground  that  his  arrest  and  restraint  were  illegal.  The 
Special  Term  dismissed  the  writs,  and  remanded  the  relator  to  the 
custody  of  the  officer  who  made  the  arrest,  and  this  court  is  about 
to  reverse  that  order  and  direct  that  the  relator  be  discharged. 

I  am  unable  to  concur  in  that  conclusion — First,  because  the  ques- 
tion discussed  in  the  prevailing  opinion  is  not  before  us;  and,  sec- 
ond, if  it  were,  the  conclusion  reached  is  in  conflict  with  the  dedsion 
of  the  Court  of  Appeals,  which  it  is  the  duty  of  this  court  to  follow. 

The  charge  which  was  being  investigated  was  that  Canfield,  during 
the  time  spedfied,  had  conducted  a  gambling  house  at  the  place 
named.  The  questions  asked,  and  which  the  relator  refused  to  an- 
swer, were  whether  he  had  ever  been  in  that  house ;  and,  if  it  be  as- 
sumed that  his  answers  would  have  been  in  the  affirmative,  I  do  not 
see  how  it  could  be  said  that  the  same  could  by  any  possibility  have 
tended  to  convict  the  defendant  of  a  crime.  In  answer  to  this,  it  is 
suggested — not  by  counsel — ^that,  if  the  relator  should  be  prosecuted 
for  gambling  at  thi^  place,  an  important  link  in  the  chain  of  evidence 
on  the  part  of  the  prosecution  would  be  to  show  that  he  was  present 
at  the  time  he  gambled.  Of  course,  it  goes  without  saying  that  he 
could  not  gamble  unless  he  was  present;  but  it  might  just  as  well 
be  urged  that  answers  to  questions  of  whether  he  had  ever  been  in 
the  city  of  New  York,  the  state  of  New  York,  or  the  United  States 
would  tend  to  incriminate  him,  as  it  can  that  the  answers  to  the 
questions  which  were  put  to  him  would ;  and  we  take  it  no  one  wouM 
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seriously  contend,  if  such  questions  were  asked,  he  should  be  ex- 
cused from  answering  on  the  ground  named.  Whether  a  witness 
shall  be  excused  from  answering  a  question  upon  the  ground  that 
his  answer  may  tend  to  incriminate  him  always  depends,  as  I  under- 
stand the  law,  upon  whether  the  court  can  see,  upon  all  the  facts 
then  before  it,  not  only  that  the  privilege  daimed  is  made  in  good 
faith,  but  that  the  answer  may  tend  to  do  what  the  witness  claims  it 
will.  This  must  be  so;  otherwise,  a  witness,  either  in  a  civil  or  crim- 
inal proceeding,  could,  simply  by  claiming  the  privilege,  excuse  him- 
self from  testifying.  There  is  nothing^  in  this  record  which  shows 
that  the  privilege  was  claimed  in  good  faith,  nor,  as  already  indicated, 
that  the  answers  to  the  questions  could  by  any  possibility  have  a 
tendency  to  do  what  the  witness  claimed  they  would. 

If,  however,  it  be  assumed  that,  had  answers  been  given  to  the 
questions,  the  same  would  have  tended  to  incriminate  the  relator, 
I  am  nevertheless  of  the  opinion  that  he  was  not  excused  from  tes- 
tifying. To  hold  otherwise  is  to  entirely  disregard  section  342  of  the 
Penal  Code.  This  section  refers  to  gambling  and  provides  that: 

"No  person  shall  be  excused  from  giving  testimony  upon  any  investigation 
or  proceeding  for  a  violation  of  tbis  chapter,  upon  the  ground  that  BU(^  tes- 
timony would  tend  to  convict  htm  of  a  crime;  but  such  testimony  cannot  be 
received  against  him  upon  any  criminal  Investigation  or  proceeding." 

But  it  is  suggested  that  this  section  is  in  conflict  with  article  i, 

§  6,  of  the  Constitution,  which  is  that : 

"No  person  oan  be  compelled  In  any  criminal  case  to  be  a  witness  against 
blmselt.*' 

The  suggestion  would  require  very  serious  consideration,  were  it 
not  for  the  fact  that  the  Court  of  Appeals,  in  People  ex  rel.  Hackley 
V.  Kelly,  24  N.  Y.  74,  held  otherwise.  The  question  presented  in  the 
Hackley  Oise  was  quite  similar  to  this  one.  There  the  relator  had 
been  committed  for  a  contempt  of  court  in  refusing  to  answer  ques- 
tions put  to  him  relating  to  a  charge  of  bribery.  His  refusal  was 
put  upon  the  ground  that  the  questions  put  to  him  tended  to  in- 
criminate him,  and  the  statute  under  which  it  was  sought  to  punish 
him  for  contempt  by  reason  of  such  refusal  was  almost  identical  with 
section  342  of  the  Penal  Code,  hereinbefore  quoted.  There  the  statute 
(section  14,  c.  539,  Laws  1853)  provided  that: 

"Kyetj  person  offending  against  either  of  the  preceding  sections  of  tUs  ar- 
ticle shall  be  a  competent  witness  against  any  other  person  so  offending,  and 
may  be  compelled  to  ai^iear  and  give  evidence  before  any  magistrate  or  grand 
Jury,  or  any  other  conrt.  In  the  same  manner  as  other  persons;  bat  tbe  tes- 
timony so  given  shall  not  be  used  In  any  prosecution  or  proceeding,  civil  or 
orlmlnal.  against  the  person  so  testifying." 

It  was  there  urged,  as  here,  that  the  immunity  offered  was  insuf- 
ficient to  satisfy  the  constitutional  provision  that  no  person  should  be 
compelled  in  a  criminal  case  to  be  a  witness  against  himself,  inas- 
much as  there  might  be  elicited  from  the  witness  matters  which  would 
furnish  a  link  whereby  the  prosecution  might  be  enabled  to  secure 
other  evidence  by  means  of  which  to  convict  the  witness  of  a  crime ; 
but  the  court  held  that  this  did  not  render  the  statute  unconstitu- 
tionaj.  This  case  was  followed  in  Lathrop  t.  Clapp,  40  N.  Y.  328, 
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roo  Am.  Dec.  493,  approved  in  People  v.  Sharp,  107  N.  Y.  427,  14 
N.  E.  319,  I  Am.  St.  Rep.  851,  and  followed  fiy  this  court  in  Gilpin 
V.  Daly,  59  Hun,  413,  13  N.  Y.  Supp.  390. 

Indeed,  it  is  conceded  in  the  prevailing  opinion  that  this  decision  oi 
the  Court  of  Appeals  is  in  point  and  decisive  of  the  question  here 
presented,  unless  the  same  has  been  overruled  by  that  court ;  and  the 
claim  is  made  that  it  has,  in  People  ex  rel.  Taylor  v.  Forbes,  143  N. 
Y.  219,  ^8  N.  E.  303.  That  case  will  be  read  in  vain  to  find  a  sug- 
gestion in  it  that  the  court  intended  to  overrule  the  Hackley  Case. 
On  the  contrary,  the  only  reference  to  the  Hackley  Case  in  the 
(pinion  delivered  is  where  the  same  is  cited  with  approval.  It  is 
true  there  are  expressions  in  the  opinion  in  the  Taylor  Case  antag- 
onistic to  the  views  expressed  in  the  opinion  in  the  Hackley  Case ; 
but  I  cannot  believe  that  the  court  of  last  resort  in  this  state  would 
overrule  an  important  decision  of  its  own,  which  had  been  recog- 
nized as  the  law  of  the  state  for  upward  of  30  years,  without  saying 
so  in  express  terms.  Not  only  this,  but  the  question  presented  in  the 
Taylor  Case  was  radically  different  from  the  question  presented  in 
the  Hackley  Case.  In  the  former  the  question  determined  was  that 
where  a  witness  stated  that  his  answers  might  have  a  tendency  to  in- 
criminate him,  and  it  could  be  seen  that  the  claim  was  made  in  good 
faith,  and  that  the  answers  to  the  questions  might  have  a  tendency  to 
do  what  the  witness  claimed,  then  the  court,  in  the  absence  of  a 
statute  preventing  the  use  of  his  testimony  against  him,  was  bound 
to  excuse  him  from  answering  the  questions.  Here  there  is  a  stat- 
ute, as  already  indicated,  quite  similar  to  the  one  under  discussion 
in  the  Hacklfey  Case.  I  do  not  think  the  Hackley  Case  has  been  over- 
ruled ;  and,  if  I  am  correct  in  this,  then  it  is  the  duty  of  this  court  to 
follow  it. 

For  these  reasons  I  am  unable  to  concur  in  the  opinion  of  Mr. 
Justice  LAUCiHTJN.    I  think  the  order  appealed  from  is  right, 

and  should  be  affirmed. 


(Snpreme  Cbort,  Appellate  Plvtsion,  Fourth  Department   HanAi  10.  1903.) 

L  Teial— BiLi,  OP  PARTtcL'LABs— Affidavit  by  Attoewet. 

An  affidavit  by  plaintiff's  attorney  In  support  of  a  motion  for  a  bill  of 
particulars  in  an  action  to  set  aside  an  assignment  of  plaintiff's  interest 
In  an  estate  alleged  tbat  plaintiff  was  a  nonresident,  and  did  not  bare 
personal  knowledge  of  the  extent  and  value  of  decedent's  estate,  and  that 
there  was  not  time  to  procure  plaintiff's  affidavit  before  mailing  the  mo- 
tion, but  contained  nothing  sbowing  that  the  attorney  had  any  personal 
Itnowledge  of  the  facts  alleged  In  the  aflldavit,  which  was  based  on  his 
infoi-matlon  and  belief.  Beld,  that  such  affidavit  was  not  sufficient  to 
justify  an  order  requiring  the  service  of  the  bill. 

9,  Same— Necessity. 

In  an  action  to  set  aside  an  assignment  of  plaintiff's  Interest  tn  an 
estate,  the  complaint  alleged  that  decedent's  personal  estate  amounted  to 
abont  ^.800.  and  that  plaintiff  executed  the  nsslgDment  on  defendants 


HATCH,  J.,  concurs. 


TOOMBY  T.  WHITNEY. 
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fraudulent  representation  that  tbe  entire  estate  would  not  exceed  $200. 
Defendant's  answer  arerred  tbat  tbe  amount  of  tbe  estate  was  $2,701.56, 
and  tbat,  after  payment  of  debts  and  funeral  expenses,  tbere  would  be 
left  11,692.56,  and  at  the  time  of  the  assignment  defendant  stated  to- 
plalntlff  tiiat  the  amount  remaining  for  distribution  would  be  about 
$1,800;  and  he  stated  that  all  he  desired  from  the  estate  was  $150  and 
payment  of  certain  traveling  expenses,  which  was  paid  blm.  Held,  that 
plalntifE  waa  not  entitled  to  a  bill  of  particulars  showing  tbe  net  value 
of  the  estate 

Appeal  from  Special  Term,  Allegany  county. 

Action  by  Thomas  Toomey  against  Bridget  T.  Whitney.  From 
an  order  requiring  defendant  to  make  and  file  a  bill  of  particulars,  she 
appeals.  Reversed. 

Argued  before  ADAMS.  P.  J.,  and  SPRING,  WILLIAMS,  HIS- 
COCK,  and  NASH.  JJ. 

Brown,  Reynolds  &  Ackerman,  for  appellant. 
Delmar  M.  Darrin,  for  respondent. 

SPRING,  J.  The  parties  to  the  action  are  brother  and  sister,  and 
are  the  only  next  of  kin  of  Nora  Toomey,  who  died  intestate  in 
the  county  of  Steuben,  New  York  state,  in  March,  1900.  The  plain- 
tiff resides  in  the  state  of  Missouri,  and  after  the  death  of  his  sister, 
Nora,  assigned  in  writing  his  interest  in  her  estate  to  the  defendant. 
He  has  commenced  this  action  to  set  aside  that  transfer,  alleging  that 
he  was  induced  to  execute  the  paper  and  part  with  his  interest  in  the 
estate  of  his  deceased  sister  by  reason  of  fraudulent  representations 
made  to  him  by  the  defendant. 

The  order  for  the  bill  of  particulars  was  granted  upon  the  affidavit 
of  the  attorney  for  the  plaintiff  and  upon  the  pleadings,  the  com- 
plaint also  being  verified  by  him.  The  rule  of  practice  is  well  settled 
that  motions  of  this  kind  must  be  founded  upon  the  affidavit  of  the 
party,  and  the  affidavit  of  the  attorney  alone  is  insufficient  unless  some 
well-stated  reason  exists  for  a  departure  from  this  rule.  The  Dueber 
Watch  Case  Mfg.  Co.  v.  The  Keystone  Watch  Case  Co.  (Sup.)  21 
N.  Y.  Supp.  342;  Van  OHnda  v.  Hall,  82  Hun,  357,  31  N.  Y.  Supp. 
495 ;  Mayer  v.  Mayer,  29  App.  Div.  393,  51  N.  Y.  Supp.  1079.  The 
reasons  assigned  in  the  affidavit  of  the  attorney  for  the  nonproduc- 
tion  of  the  affidavit  of  the  plaintiff  are  that  the  latter  is  a  nonresident 
of  the  state,  which  is  insufficient  (Dueber  Watch  Case  Co.  v.  Key- 
stone Watch  Case  Co.,  supra;  Mungall  v.  Bursley,  51  App.  Div.  sSio, 
64  N.  Y.  Supp.  674) ;  and  also  that  the  plaintiff  does  not  have  per- 
sonal knowledge  ol  the  extent  and  value  of  the  estate  of  said  de- 
cedent. That  fact  cannot  be  within  the  actual  knowledge  of  the  at- 
torney for  the  plaintiff.  Stevens  v.  Smith,  38  App.  Div.  119,  56  N. 
Y.  Supp.  540.  The  affidavit  also  alleges  that  there  was  not  time 
before  making  the  motion  to  procure  the  affidavit  of  the  plaintiff  to  be 
used  upon  this  motion.  That  general  statement  might  always  be 
embodied  in  every  affidavit  of  the  attorney.  It  might  lurnish  an  ex- 
cuse for  what  otherwise  would  be  laches,  or  to  secure  an  extension 
of  time  for  the  making  of  the  motion ;  but  it  is  not  a  valid  reason 
for  the  omission  to  present  the  affidavit  of  the  party  upon  the  ap- 
plication.  The  reason  why  a  bill  of  particulars  in  any  case  is  essen- 
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tial  is  that  the  party  asking  it  lacks  some  important  mfornoation  nec- 
essary to  enable  him  to  try  the  issues,  and  that  information  is  within 
the  knowledge  of  his  adversary.  It  is  the  keynote  of  the  motion, 
therefore,  that  the  party  applying  does  not  possess  the  precise  facts 
sought.  In  this  case  the  plaintiff  may  have  full  knowledge,  or  at 
least  all  that  is  important  to  enable  him  to  try  the  case.  There  is 
nothing  in  the  affidavit  indicating  that  the  attorney  has  any  per- 
sonal knowledge  of  the  facts  which  are  set  forth  in  his  affidavit.  \Vc 
have,  therefore,  as  the  foundation  of  this  motion,  the  affidavit  of  the 
attorney,  based  upon  informatioa  and  belief,  and  the  inadequate  ex- 
cuses assigned  for  the  failure  to  present  the  affidavit  of  his  client. 
We  do  not  deem  the  papers  sufficient  to  authorize  the  order. 

It  is  quite  apparent,  also,  that  the  information  required  by  the  order 
appealed  from  will  be  unnecessary  upon  the  trial.  The  plaintiff  claims 
in  his  complaint  that  the  total  amount  of  the  personal  estate  of  the 
decedent  aggr^ates  about  $3,300.  The  defendant,  in  her  answer, 
puts  the  amount  at  $2,761.56;  that,  after  the  payment  of  the  debts, 
funeral  expenses,  etc.,  there  are  left  $1,692.56.  The  answer  further 
alleges  the  defendant  stated  to  the  plaintiff  at  the  time  of  the  assign- 
ment that  the  property  of  their  sister,  after  the  payment  of  the  debts, 
would  amount  to  about  $1,800;  that  he  thereupon  stated  all  he  de- 
sired out  of  it  was  $150  and  the  payment  of  his  expenses  on  his  trip 
East,  which  were  paid,  making  the  total  amount  paid  to  him  about 
$200;  and  he  thereupon  voluntarily  executed  the  transfer.  It  is, 
therefore,  not  of  much  moment  in  this  case  whether  the  net  prop- 
erty after  the  payment  of  the  debts  and  funeral  expenses  is  $1,700 
or  several  hundred  dollars  in  excess  of  that  siun,  for  the  i^aintiff 
contends  that  it  was  represented  to  him  that  the  entire  estate  would 
not  exceed  $200,  and  it  was  in  reliance  upon  that  statement  that  he 
made  the  assignment  to  the  defendant.  Ccmcededly,  one^half  of  the 
estate  remaining  for  distribution  will  largely  exceed  the  sum  he  re- 
ceived, and,  with  that  fact  in  the  case,  the  exact  net  sum  of  the  prop- 
erty is  unimportant.  The  question  at  issue  is  under  what  ciroun- 
stances  the  assignment  was  made  by  him.  If  he  establishes  that  he 
was  induced  to  make  the  transfer  by  the  fraudulent  representations 
of  the  defendant,  and  succeeds  on  that  issue,  the  settlement  of  the 
estate  will  still  be  carried  on  in  the  Surrogate's  Court,  as  the  defend- 
ant has  been  appointed  and  is  acting  as  administratrix.  The  order 
should  be  reversed,  with  $10  costs  and  the  disbursements  of  this  ap- 
peal, and  the  motion  for  a  bill  of  particulars  denied,  with  $10  costs. 

Order  reversed,  with  $10  costs  and  the  disbursements  of  this  ap- 
peal, and  motion  for  bill  of  particulars  denied,  with  $10  costs.  All 
concur. 


Digiitzed  by 


Google 


Sup.  Ct.) 


O'RBILLT  T.  FLAIT. 


829 


O'REILLY  et  al.  T.  PLATT. 
(Supreme  Oonrt,  Appellate  DlTlsion,  Second  Department   March  6,  1903.) 

1.  WirXd— CONSTROCTION— EXECUTOJIB— POTKR  TO  COHVET  LaND. 

Where  a  wtll  provided  that  testator  devised  to  his  execntors  all  his  real 
property  In  trust,  to  cbntinne  his  pawnbroklng  business  until  his  son 
should  arrive  at  2S  years  of  age.  unless  the  execntors  should  agree  that 
the  sale  of  his  bxislness  before  that  time  should  be  of  benefit  to  his  estate, 
when  they  were  authorized  to  spU  the  same,  and  required  the  executors 
to  collect  the  rents,  profits,  and  Income,  and  distribute  the  same  accord- 
ing to  the  proTlBlons  of  the  will,  such  executors  had  no  power  to  aell  real 
estate,  not  a  part  of  tbe  pawnbroklng  bnaliun,  bef(«e  the  ion  arrlTed  at 
tiie  age  of  2S  yean. 

Action  by  Frank  E.  O'Reilly  and  another,  as  executors  of  the  will 
of  Arthur  J.  Heaney,  deceased,  against  C.  Henry  Piatt,  to  enforce 
a  contract  for  the  sale  of  land.   Submitted  on  agreed  statement  of 

facts.   Judgment  for  defendant. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

Luke  O'Reilly,  for  plaintiffs. 
Henry  P.  Burr,  for  defendant. 

WOODWARD,  J,  The  plaintiffs  and  defendant,  on  the  3d  day  of 
October,  1902,  entered  into  a  contract  in  writing  by  which  the  plain- 
tiffs agreed  to  sell  and  convey  to  the  defendant  the  premises  at  170 
Amity  street,  Brooklyn,  for  the  sum  of  $7,000,  the  defendant  paying 
the  plaintiffs  the  sum  of  $500  on  account  of  said  purchase.  On  the 
20th  day  of  October,  1902,  on  the  plaintiffs'  tendering  a  deed  under 
the  contract,  the  defendant  refused  to  accept  the  same  on  the  ground 
that  the  plaintiffs  did  not  have  power  under  the  will  of  their  testator, 
Arthur  J.  Heaney,  to  convey  the  premises  in  question. 

We  think  there  is  no  reasonable  doubt  that  the  defendant  is  justi- 
fied in  his  position.  The  will  of  Arthur  J.  Heaney  provides,  in  its 
fifth  paragraph : 

"I  give,  devise,  and  bequeath  to  my  executors  hereinafter  named  all  my 
real  property  and  all  the  rest,  residue,  and  remainder  of  my  personal  property 
of  which  I  may  die  seised,  fn  trust,  nevertheless,  for  the  following  purposes: 
To  continue  tbe  pawnbroklng  business  now  carried  on  by  me  at  number  214 
and  216  Atlantic  av^ne.  In  the  said  borough  of  Brooklyn,  under  tbe  business 
style  of  'Arthur  J.  Heaney  &  Co.,'  until  my  son  Arthur  J.  Heaney  sball  uixlvf 
at  the  age  of  twenty-five  years,  unless  they,  my  said  executors,  should  all 
agree  that  a  sale  of  my  said  business  before  that  time  would  be  of  benefit  to 
my  estate;  then  they  shall  have  power  to  sell  the  same." 

The  sixth  paragraph  of  the  will  provides  for  the  collection  of  rents, 
profits,  and  income,  and  for  its  disposition,  and  there  is  no  other  pro- 
vision in  reference  to  the  sale  of  any  of  his  property  to  be  found  in 
the  will.  The  seventh  paragraph  provides  that  the  trust  estate  shall 
terminate  upon  his  son  reaching  the  age  of  25  years,  and  that  all  of 
bis  real  property  shall  be  distributed  among  his  children.  It  also  pro- 
vides for  the  disposition  of  the  personal  property.  The  real  estate 
in  question  is  not  used  in  the  pawnbroking  business,  and  we  find  no 
suggestion  in  the  mil  of  any  intention  on  the  part  of  the  testator  to 
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give  his  executors  a  general  power  of  disposing  of  his  real  estate. 
The  power  of  sale  relates  to  "my  said  business,"  and  the  only  business 
mentioned  was  that  of  pawnbroker,  doin^  business  on  Atlantic  ave- 
nue, while  the  real  estate  here  involved  is  located  on  Amity  streeL 
There  does  not  seem  to  be  any  ground  whatever  for  the  claim  of  the 
plaintiffs  that  they  are  authorized  to  sell  this  real  estate,  no  condition 
of  affairs  is  suggested  in  the  will  which  would  make  the  sale  de- 
sirable, and  the  scheme  of  the  will  may  be  fully  carried  out  by  con- 
fining the  power  of  sale  to  the  business  mentioned,  and  leaving  the 
real  estate  to  be  disposed  of  according  to  its  terms  at  the  close  of  the 
trust  period. 

The  defendant  should  have  judgment  for  $500  and  the  costs  of  this 
action.  All  concur. 


SECURITY  TRUST  CO.  OP  ROCHESTER  v.  WELLS,  FABGO  ft  00. 

EXPRESS. 

(Supreme  Court.  Appellate  Division,  Fburth  Department   Ifarch  10;  1903J 

1,  CaBRTER— WnONGFUL  DbLIVERT — NbOLIOBHCB  of  COKHOITOIL 

An  express  company  Is  not  relieved  from  liability  for  delivering  a  pack- 
age of  money  to  a  person  other  than  the  consignee  by  the  fact  that  the 
consignor  might  have  discovered  by  the  exercise  of  due  care  that  the 
order  and  check  for  the  money  were  forgeries. 

8.  BaHE— COHVBRaiON. 

An  expnat  company  delivering  goods  to  a  person  otlier  tban  13w  eaor 
Bignee  la  liable  for  conversion. 
8,  Same— ^Vabbbodsbman— Iktoluktart  Bailbb. 

An  express  company  Is  liable  for  a  wrongfnl  delivery,  though  Its 
liability  la  merely  that  of  a  warebonseman  or  an  ItiTDlnntary  bailee. 

4.  SaHK— LlKrrATIOF  op  LtABtLITV. 

A  shipping  receipt  limiting  the  liability  of  an  express  company  for  loss 
as  forwarders  only,  and  within  its  own  lines  of  communication,  and  not 
for  any  default  of  connecting  companies,  does  not  r^ieve  It  ot  liability 
for  a  wrongful  delivery, 

B.  BAMB— PllESENTATION  OF  CUTV. 

A  shipping  receipt  limiting  the  liability  of  an  express  company  t* 
claims  presented  within  90  days,  does  not  relieve  It  of  liability  for  a 
wrongful  delivery,  though  the  claim  was  not  presented  for  more  tban  2 
years.  It  having  been  presented  as  soon  as  tlie  consignor  discovered  the 
fraud. 

Appeal  from  Trial  Term,  Monroe  county. 

Action  for  conversion  by  the  Security  Trust  Company  of  Roches- 
ter against  the  Wells,  Fargo  &  Co.  Escpress.  From  a  judgment  for 
plaintiff  and  an  order  denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  HISCOCK,  JJ. 

James  M.  E.  O'Grady,  for  appellant. 
Edward  Harris,  for  respondent. 

SPRING,  J.  On  July  6,  1899,  one  Rachel  G.  Rice  deposited  with 
the  plaintiff,  a  trust  company,  $1,000,  and  left  her  genuine  signature 

Y  2.  See  carriers,  vol.  9^  Cent  Dig.  H  306.  8G«,  867. 
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with  one  of  its  officers  or  agents.  On  July  xo,  1899,  a  check  pur- 
porting to  be  drawn  on  this  fund  by  her  to  the  order  of  John  Rice  was 
paid  by  the  plaintiff,  and  a  similar  one  for  a  tike  sum  the  15th  of  that 
month,  both  of  which  it  was  subsequently  discovered  were  forgeries. 
On  July  20, 1899,  the  plaintiff  received  a  letter  dated  that  day  at  Gen- 
eseo,  N.  Y.,  apparently  signed  by  her,  which  directed  the  respondent 
to  send  to  her  at  Geneseo  $500  in  currency,  and  a  check  was  inclosed 
also  purporting  to  be  signed  by  her,  to  the  order  of  Mrs.  Rachel  O. 
Rice,  and  bearing  the  indorsement  of  Rachel  G.  Rice.  The  check 
was  stamped  "Paid"  by  the  respondent,  and  the  currency  sent  by 
the  niedium  of  the  appellant  express  company,  addressed  to  Rachel 
G.  Rice,  Geneseo,  N.  Y.  The  representative  of  the  express  company 
made  inquiries  for  the  consignee  upon  the  receipt  of  the  package, 
but  was  unable  to  learn  that  any  one  of  her  name  lived  or  was  in 
that  vicinity,  and  placed  the  package  in  the  company's  safe.  Shortly 
after,  a  man  called  at  the  office,  stating  he  was  Frank  Rice,  and 
produced  an  order  for  the  money,  ostensibly  signed  by  the  consignee, 
and  the  package  was  delivered  over  to  htm  by  the  employe  of  the 
appellant.  The  letter  and  the  check  to  the  respondent,  and  also 
the  order  exhibited  to  the  appellant,  were  fictitious,  and  the  package 
of  money  was  not  delivered  to  the  consignee  to  whom  it  was  address- 
ed. The  frauds  were  not  discovered  until  October,  1901,  when  Miss 
Rice  gave  a  check  on  the  bank,  which  would  have  overdrawn  the 
account  if  its  previous  depletion  had  been  made  at  her  instance.  The 
plaintiff  was  sued  by  her,  of  which  the  appellant  had  notice,  and 
has  made  good  to  her  the  $500  lost  as  above  described,  and  this  action 
of  conversion  was  commenced  to  recover  of  the  appellant  on  -  the 
theory  it  had  not  delivered  the  package  to  the  person  addressed,  but 
had  delivered  to  another  person,  without  any  authority  from  the 
consignee. 

It  is  contended  by  the  learned  counsel  for  the  appellant  that  the 
agents  of  the  respondent  were  negligent  in  failing  to  discover  the 
forgeries  of  the  check  and  the  letter,  and,  had  they  exercised  care, 
the  package  of  money  would  not  have  been  sent.  Assuming — but  not 
conceding,  for  there  is  no  proof  on  the  subject — that  vigilance  by 
the  employes  of  the  respondent  might  have  resulted  in  the  detection 
of  the  forgeries,  that  omission  does  not  exonerate  the  appellant. 
That  the  plaintiff  paid  the  checks  without  discovering  they  were  sim- 
ulated is  not  the  Concern  of  the  defendant.  Its  agent  was  not  aware 
of  the  payment  of  these  checks,  and  the  action  of  the  plaintiff,  wheth- 
er careless  or  otherwise,  did  not  influence  the  defendant  in  delivering 
the  money  to  the  wrong  person.  As  a  common  carrier,  it  received 
the  package  consigned  to  Rachel  G.  Rice  at  Geneseo.  Confessedly, 
it  was  not  delivered  to  her,  but  to  a  man  who  assumed  to  represent 
her,  and  who  was  not  in  any  way  identified.  The  agent  of  the  re- 
spondent did  not  know  the  man  to  whom  the  delivery  was  made,  but 
lie  did  know  the  man  was  not  Rachel  G.  Rice,  the  consignee.  The 
agent  took  the  chances,  when  he  handed  the  package  of  money  to 
this  man,  that  he  was  the  alter  ego  of  the  person  to  whom  the  pack- 
age was  addressed.  The  strict  rules  governing  the  liability  of  a  com 
mon  carrier  for  the  misdelivery  of  goods  transported  by  it  are  not 
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even  necessary  to  be  resorted  to  in  this  case,  for  any  mie  who,  for 
a  compensation,  undertakes  to  deliver  an  article  to  a  certain  person, 
and  then  hands  it  over  to  one  that  the  deliverer  well  knows  is  not 
the  person  to  whom  he  agreed  to  make  delivery,  is  liable.  He  may 
not  be  excused  because,  forsooth,  he  believed  the  <xie  to  whom  deliv- 
ery was  made  represented  the  person  who  was  to  receive  the  article. 
The  liability  of  the  common  carrier,  nevertheless,  is  the  measure  to 
be  meted  out  to  the  appellant.  It  received  the  goods  strictly  within 
that  capacity,  and  cannot  be  exonerated  until  the  goods  have  been  de- 
livered to  the  consignee.  "No  liability  of  the  carrier  is  more  rigor- 
ously enforced  than  that  which  requires  delivery  to  the  proper  per- 
son." Furman  v.  Union  Pacific  R.  R.  Co.,  lo6  N.  Y.  579,  584,  13 
N.  E.  587.  In  McEntee  v.  New  Jersey  Steamboat  Company,  45  N. 
Y.  34,  6  Am.  Rep.  28,  the  court  say  at  page  37,  45  N.  Y.,  6  Am. 
Rep.  28: 

"OommoD  carriers  deliver  property  at  tbeir  peril,  and  must  take  care  that 
It  Is  delivered  to  the  riglit  person;  for,  If  the  delivery  be  to  the  wrong  person, 
either  by  an  Innocent  mistake  or  through  fraud  of  third  persons,  as  npon  a 
forf^  order,  tbey  will  be  responsibly  and  the  wrongful  ieUyery  will  be 
treated  as  a  conversion." 

In  Price  v.  Oswego  Syracuse  R.  R.  Co.,  50  N.  Y.  213,  10  Am.  Rep. 
475,  the  plaintiff,  a  merchant  in  Syracuse,  received  an  order  purport- 
ing to  be  signed  by  S.  H.  Wilson  &  Co.,  of  Oswego,  for  a  quantity 
of  bags  to  be  transported  by  rail  to  that  city.    The  bags  were  con- 
signed to  S.  H.  Wilson  &  Co.,  Oswego,  and  were  received  for  ship- 
ment by  the  defendant,  a  common  carrier.   The  bags  were  delivered 
by  the  defendant  at  Oswego  to  a  man  who  called  for  them  and  paid 
the  freight  charges  and  signed  the  name  of  the  consignee  to  a  re- 
ceipt therefor.   There  was  no  such  firm  in  Oswego,  and  the  plaintiff 
did  not  know  any  such  firm,  but  shipped  the  bags  on  the  strength  of 
the  order  and  a  letter  to  one  Morgan.    The  plaintiff  sued  for  the 
value  of  the  bags,  but  was  defeated  by  the  referee  who  heard  the  case. 
The  Court  of  Appeals  reversed  the  judgment  of  affirmance  bv  the 
General  Term  on  the  ground  that  the  defendant  was  responsible  for 
the  wrongful  delivery  of  the  goods ;  that  it  was  not  discharged  untfl 
the  goods  were  delivered  to  the  consignee ;  and  that  "a  delivery  to 
a  wrong  person,  although  upon  a  forged  order,  will  not  exonerate 
the  carrier  from  responsibility."   To  the  same  effect  is  Pacific  Ex- 
press Company  v.  Shearer  (111.)  43  N.  E.  816,  37  L.  R.  A.  177,  52  Am. 
St.  Rep.  324,  where  there  is  an  exhaustive  analysis  of  the  authorities 
in  a  note  by  the  reporter.  Hutchinson  on  Carriers,  sections  344-349* 
Lawson  on  Bailments,  section  200.    The  wrongful  delivery  rendered 
the  appellant  liable  for  conversion.    Guillaume  et  al.  v.  The  Ham- 
burgh &  American  Packing  Company,  42  N.  Y.  212, 1  Am.  Rep.  512; 
Hawkins  v.  Hoffman,  6  Hill,  586,  41  Am.  Dec.  767. 

In  Wait's  Law  and  Practice,  vol.  i,  page  412  {7th  Ed.),  is  the  fol- 
lowing concise  statement  of  the  rule : 

"If  a  cmumoD  carrier  delireni  goods  to  the  wrong  person,  although  by  bis 
own  Innocent  mistake,  or  by  his  being  Imposed  npon.  he  Is  liable  to  the  true 
owner  for  the  valve.  The  earrler  delivers  at  his  peril.  He  is  responsible  as 
an  Insurer;  and  a  wrongful  dellveEy  by.  blm  la  treated  at  common  law  at  a 
conversion  of  the  property." 
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Nor  would  it  benefit  the  defendant  if  the  liability  were  that  of  a 
warehouseman  or  of  an  involuntary  bailee,  for  the  wrongdoing  con- 
sisted in  the  afHrmative  act  of  delivering  the  goods  to  a  person  not 
the  consignee.    Bank  of  Oswego  v.  Doj^e  et  al,  91  N.  Y.  32,  43  Am. 

kep.  634. 

It  is  claimed  the  appellant  is  relieved  from  liability  bv  reason  of 
stipulations  contained  in  the  shipping  receipt  delivered  to  the  re- 
ipmident  upon  the  acceptance  of  the  mckage  for  shipment.  The 
receipt  contains  clauses  limiting  its  liability  lor  loss  as  forwarders 
only,  and  within  its  own  lines  of  communication,  and  not  for  any  de- 
fault of  connecting  companies.  There  is  nothing,  however,  whereby 
it  absolved  itself  from  the  common-law  liability  as  a  carrier  for  a 
wrongful  delivery.  The  receipt  then  has  this  clause : 

"And  It  Is  further  stipulated  that  Welle,  Fargo  &  Company  shall  not  be 
liable  under  this  contract  for  any  claim  whatsoeTer,  nnlesa  presented  In  writ- 
ing within  90  days  from  date  tbenaV* 

The  claim  in  this  case  was  not  presented  until  more  than  two  years 
after  the  delivery  of  the  package,  but  it  was  made  promptly  upon 
information  of  the  fraud  received  by  the  respondent.  This  clause 
follows  the  clauses  defining  what  constitutes  the  limitation  upon  its 
liability,  and,  as  has  been  stated,  not  one  refers  to  any  restriction  of 
that  liability  for  a  delivery  to  a  person  other  than  the  consignee. 
Within  the  strict  construction  which  is  to  be  applied  to  stipulations 
designed  to  give  immunity  to  a  common  carrier  for  the  accountabil- 
ity which  the  law  imposes  upon  it  (Nicholas  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  89  N.  Y.  370 ;  Rathbone  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  140 
N.  Y.  48.  35  N.  E.  418;  Wheeler  v.  O.  S.  N.  Co.,  125  N.  Y.  15  s, 
26  N.  E.  248,  21  Am.  St.  Rep.  729;  Westcott  et  al.  v.  Fargo,  61  N. 
Y.  542,  19  Am.  Rep.  300),  the  general  words  will  not  be  construed 
to  relieve  the  appellant,  but  the  claim  will  be  confined  to  the  limita- 
tions mentioned  in  the  contract.  In  the  cases  cited  the  general  lan- 
guage employed  was  held  not  to  exempt  the  carrier  for  responsibil- 
ity for  its  negligent  acts.  The  tortious  act  which  renders  it  amena- 
ble to  an  action  for  conversion  brings  the  case  within  the  principle 
adverted  to.  See  Porter  v.  Southern  Exp.  Co.  (S.  C.)  16  Am.  Rep. 
762,  where  a  similar  exempting  clause  was  held  not  to  bar  a  recovery 
for  a  nondelivery  of  goods,  although  the  limiting  period  had  elapsed 
before  the  action  had  commenced.  The  judgment  and  order  should 
be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs. 

ADAMS,  P.  J.,  and  McLENNAN  and  WILLIAMS,  JJ..  concur. 
HISCOCK,  J.,  not  voting. 
80N.T.8.— OB 
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PEOPLE  r.  TAN  FBADENBUBOH. 


<Snpreme  Oourt.  Appellate  Dtrlslon.  TUrd  Department   Mardi  11,  1908.) 

L  BoABD  OF  HeaIiTR—Ordrrb—Vai.tditt— Collection  op  Kefdsb. 

Id  tbe  absence  of  proof  that  fresh  refuse  from  a  eanitarlum  for  con- 
snmptfvea  was  more  dangerous  to  the  community  when  collected  and  ex- 
poaed  as  food  for  hogs  and  fowls  than  fresh  refuse  ccdlectcd  from  a  hotel 
or  other  public  bouse,  a  village  board  of  health  had  no  power  to  prohibit 
defendant  from  coLlectiog  such  refuse  from  such  aanitarlom  and  convey- 
Ing  tbe  same  through  the  village. 

Appeal  from  Sullivan  county  court. 

Edward  Van  Fradenburg;h  was  convicted  of  willfully  violating  a 
lawful  order  of  a  board  of  health,  and  he  appeals.  Reversed. 

The  defendant  was  indicted  for  a  misdemeanor  In  wlllfnny  vlolatlDg  a 
lawful  order  of  tbe  board  of  health  of  the  vIIlogG  of  Liberty,  Sullivan  county. 
N.  Y.  The  crime  1b  claimed  to  have  been  committed  under  section  397  of 
the  Penal  Code,  which  provides  that  a  person  who  willfully  violates,  or  re- 
fuses or  omita  to  comply  with,  any  lawful  order  or  regulation  prescribed  by 
any  board  of  health.  Is  punishable  by  Imprisonment  not  exceeding  me  year, 
or  a  flne  not  exceeding  $2,000. 

The  defendant  had  been  collecting  from  the  Loomts  sanitarium  for  con- 
sumptives refuse  from  the  table  and  kitchen,  and  depositing  It  upon  bis  prem- 
ises for  consumption  by  his  chickens  and  hogs.  This  refuse  was  allowed  to 
stand  for  such  a  time  that  It  created  a  l>ad  stench,  and,  after  having  l>eeQ 
duly  notified,  he  was  directed  by  the  board  of  health  to  remove  the  same  from 
his  premises,  and  was  forbidden  from  drawing  into  the  corporate  limits  of 
said  village  of  Lllierty  any  more  of  auch  refuse  from  said  sanitarium.  He 
did  remove  what  was  then  upon  bla  premises,  but,  in  disobedience  of  tbe 
order  of  the  board  of  bealUi,  he  did  draw  further  lefose  from  the  sanitarium 
upon  the  said  premises  In  the  village  of  Uberty.  Fot  this  be  was  Indicted 
and  convicted. 

Argueii  before  PARKER,  P.  J.,  and  SMITH,  LYON,  CHASE, 
and  CHESTER.  JJ. 

W.  J.  Groo,  for  appellant. 

Frank  S.  Anderson,  for  the  People. 

■  SMITH,  J.  The  gist  of  the  crime  of  which  the  defendant  has 
been  committed  is  the  disobedience  of  a  lawful  order  of  the  board  of 
health.  Unless,  then,  the  order  disobeyed  was  one  lawfully  made  by 
the  board  of  health,  the  defendant  has  been  guilty  of  no  crime.  There 
is  no  proof  that  this  refuse  from  the  sanitarium  for  consumptives 
is  any  more  dangerous  to  the  community  when  exposed  than  the 
refuse  from  any  hotel,  and  we  cannot  assume  such  to  be  the  fact  in 
sustaining  this  conviction.  Has  the  board  of  health,  then,  the  right 
to  forbid  a  person  from  bringing-  into  the  village  refuse  from  a  hotel 
or  any  other  public  house?  Under  the  evidence  in  this  case,  such 
refuse,  while  it  is  fresh,  is  wholesome  food  for  hogs  and  fowls.  The 
menace  to  the  public  health  lies  in  permitting  it  to  remain  until  it 
decays  and  throws  oflf  a  stench  which  is  prejudicial  to  the  comfort 
of  the  community,  if  not  to  its  health.  As  long,  therefore,  as  the 
mere  bringing  into  the  community  of  fresh  refuse  from  a  public  place 
has  in  it  no  element  of  threatened  danger  to  the  public  health  or  com- 
fort, I  am  unable  to  see  by  what  authority  the  board  of  health  is  per* 
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mitted  to  prohibit  the  same.  For  this  reason  the  people  have  failed 
lo  prove  the  commission  of  a  crime,  and  the  judgment  of  conviction 
must  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted.  All  concnr. 


KIBKFATHIGE  v.  G0LDSUITH  et  aL 

(Supreme  Conrt,  Appellate  DlTlston,  Third  Department    Marcb  11,  190S.) 
Bills  astd  Notbs— LmiTATtoKS— Susfkhbion  ot  Btatiitb— Patubrt— Brt- 

DENCE. 

Where  the  maker  of  notes  had  a  general  merchandise  account  against 
the  husband  ot  the  payee  and  indaiiee,  and  credited  such  acconnt  with 
Interest  on  the  notes,  such  credits  vere  admissible  against  the  maker'a 
estate  In  a  proceeding  to  establish  the  notes  as  a  claim  against  the 
maker's  estate,  In  which  the  administrator  pleaded  limitations,  as  admis- 
sions of  the  facts  shown  thereby. 
2.  Baub— Effect. 

CVedlts  of  Interest  on  notes  by  the  maker  in  a  ledger  tfccotjnt  against 
the  husband  of  the  payee  and  Indorsee,  not  shown  to  have  been  author- 
ized or  acquiesced  In  by  such  payee,  were  Insufficient  to  suspend  the 
statute  of  limitations  as  against  the  notes. 

Appeal  from  judgment  on  report  of  referee. 

Proceeding^  by  Emma.  J.  D.  Kirkpatrick,  as  trustee,  etc.,  against 
Benjamin  J.  Goldsmith  and  another,  as  administrators  of  the  estate 
of  Mark  M.  Cohn,  deceased,  to  establish  a  claim  against  decedent's 
estate.  From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 
Afi&rmed. 

This  Jndgmoit  was  entered  opon  the  direction  of  a  referee,  who  was  ap- 
pointed under  the  statute  to  determine  a  claim  against  an  estate.  The  claim 
made  was  upon  two  promissory  notes,  one  for  $500,  dated  September  28,  18S9, 
whereby  the  defendants*  Intestate  promised  to  pay  to  the  order  of  Florence 
D.  Kirkpatrick  the  sum  of  ?500,  with  Interest,  12  months  from  date.  The 
second  note  was  dated  July  10,  1890,  whereby  the  defendants  Intestate  prom- 
ised to  pay  to  Emma  J.  D.  Kirkpatrick.  as  trustee  for  children,  or  order. 
$1,000,  with  interest,  12  months  from  date.  The  first  note  was  duly  trans- 
ferred to  the  plalntlft.  Mark  M.  Cobn,  the  maker  of  the  notes,  died  October 
2S,  1896,  and  the  defendants  are  bis  administrators.  The  defense  to  botJi 
notes  was  the  statute  of  limitations.  This  the  plaintiff  sought  to  avoid  by 
clalmlng  a  payment  made  upon  the  notes  within  six  years  prior  to  the  deatli 
of  the  defendants*  Intestate.  The  referee  has  held  the  notes  barred  by  the 
fitatnte  of  limitations,  and  has  dismissed  the  plalntUfs  complaint. 

Argued  before  PARKER.  P.  J.,  and  SMITH,  LYON,  CHASE, 
and  CHESTER,  JJ. 
Edgar  T.  Brackett,  for  appellant. 
John  Foley,  for  respondents. 

SMITH,  J.  Upon  this  appeal  plaintiff  abandons  her  claim  except 
upon  the  two  notes  executed  by  the  defendants'  intestate.  Those 
notes,  having  been  executed  and  having  become  due  more  than  six 
years  prior  to  the  death  of  the  maker,  were  barred  by  the  statute  of 
limitations  unless  the  liability  has  been  acknowledged  by  some  writ- 
ing signed  by  the  jarty  liable,  or  such  payment  has  been  made  there- 
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on  as  would  create  a  renewal  thereof  to  prevent  the  running  of  the 
statute.  There  is  no  claim  here  of  an  acknowledgment  signed  by 
the  maker,  and  the  appellant  must  rest  her  case  upon  her  claim  of  pay- 
ment made  in  1893. 

The  plaintiff  was  the  wife  of  David  E.  Kirkpatrick,  and  held  cer- 
tain moneys  as  trustee  for  her  children.  Florence  Kirkpatrick  was 
one  of  her  children.  Mark  M.  Cohn  was  a  dealer  in  general  mer- 
chandise in  Saratoga,  and,  from  i8ctf  down  to  some  tune  in  1894. 
had  an  account  with  D.  £.  Kirkpatrick,  the  husband  of  the  plaintiff. 
Upon  the  debit  side  of  that  account  there  are  certain  items  of  mer- 
chandise purchased.   Upon  the  credit  side  appear  the  following  items : 

1881. 

Sept.  28,  by  Int  F.  K.  note   50 

1882. 

JulvlO,        "   Trustee  "    tW 

1892. 

Sept.  28,  "    •*    F.  K.      "   30 

1888. 

July  11,  "    "  Trastce  "   W 

Sept  28,  **        F.  K.     "   3U 

This  account  appears  upon  page  251  of  the  ledger  of  Mark  M. 
Cohn,  and  these  entries  are  sworn  to  be  in  his  haiidwriting.  That 
account  was  afterwards  carried  forward  to  page  347,  where  the  ac- 
count appears  in  the  name  of  Mrs.  D.  E.  Kirkpatriuc.  It  was  after- 
wards carried  to  page  348,  where  it  appears  under  the  name  of  D.  E. 
Kirkpatrick  again ;  and  it  was  afterwards  carried  to  a  new  ledger 
upon  page  63,  where  it  appears  under  the  name  of  D.  £.  Kirkpatrick. 

The  claim  of  the  appellant  is  that  these  entries  in  the  handwriting 
of  Mark  M.  Cohn  constitute  an  admissicm  by  him  of  payment  upon 
July  II,  1893,  of  $60  upon  the  $1,000  note  to  the  plaintiff  as  trustee; 
and  upon  September  28,  1893,  of  $30  upon  the  $500  note  to  Florence 
Kirkpatrick.  I  think  there  can  be  no  doubt  that  it  was  the  inten- 
tion of  Cohn  to  credit  these  sums  as  a  payment  of  interest  upon  these 
notes  at  the  times  specified.  The  notes  seem  to  be  clearly  identified 
by  the  date  of  payment,  the  amount  paid,  and  the  memorandum  made 
in  connection  therewith,  and  further  by  the  fact  that  those  credits 
were  made  in  the  account  of  D.  E.  Kirkpatrick,  the  husband  of  the 
plaintiff  and  the  father  of  Florence  Kirlqjatrick.  I  have  no  doubt, 
therefore,  that  the  entries  are  proper  evidence  as  admissions  of  these 
facts,  by  Mark  M.  Cohn.  But  do  the  facts  admitted  remove  the  bar 
of  the  statute?  In  Maber  v,  Maber,  L.  R.  2  ExcJi.  153,  Martin,  B., 
in  writing  for  the  majority  of  the  court,  discusses  the  effect  of  part 
payment  upon  the  operation  of  the  statute,  and  says: 

"This  question  of  payment  of  principal  and  Interest  therefore,  Is  Itft  to 
what  may  be  said  to  be  the  common  law,  and  any  transaction  which  would 
have  amounted  to  a  payment  of  principal  or  Interest  In  the  interval  between 
the  original  statute  of  limitations  and  the  passage  of  Lord  Tenterden's  act 
contlnnes  to  have  the  same  effect  Z  have  had  occasion  twice  to  give  a  judg- 
ment upon  this  matter^  First  in  the  case  of  Bodger  v.  Arcb,  10  Bx.  333, 
and,  secondly,  In  the  ease  of  Amos  v.  Smith.  1  H.  &  a  238,  31  1*.  J.  Ex.  423; 
and  Id  both  cases  I  stated  that  In  my  judgment  any  tects  which  would  prove 
a  plea  of  payment  of  Interest  In  an  action  brought  to  recover  It  would  be  a 
payment  sufficient  to  bar  the  statute." 
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Bramwell,  B.,  in  dissenting,  says: 

"•  •  *  And  I  quite  agree  tliat  If  the  evidence  given  would  have  sup- 
ported the  plea  of  payment,  then  there  la  a  sufllclent  payment  of  the  Interest 
to  take  the  case  ont  of  the  statute  of  limitations." 

Channel!,  B.,  in  further  concurring  in  the  decision,  says : 

*rrhe  question  strlctlj'  Is  one  of  law,  and  we  are  all  agreed  that  the  answer 
to  an  InQnlry,  whether  the  facta  would  have  si^ported  a  plea  of  payment,  is 
the  test  of  whether  tbej  take  the  case  out  of  the  statote." 

This  rule  has  been  approved  in  the  Matter  of  Thompson,  5  Dem, 
Sur.  397.  I  am  unable  to  see  under  the  facts  proven  here  how  a  plea 
of  pajTnent  could  have  been  sustained  in  an  action  brought  by  the 
plaintiff  for  this  interest  before  the  running  of  the  statute.  Here 
appears  to  have  been  a  credit  in  the  account  of  David  E.  Kirkpathck. 
It  does  not  appezr  that  the  credit  was  ever  assented  to  by  the  plaintiff 
or  Florence  Kirkpatrick,  or  that  it  was  ever  known  to  them.  A  credit 
to  an  account  of  a  third  person  not  shown  to  have  been  authorized 
by  the  creditor,  or  to  have  been  acquiesced  in  by  him,  cannot  be  held 
to  be  a  satisfaction  of  the  claim  for  interest  due.  Under  the  authori- 
ties cited,  it  is  not  such  a  payment  as  can  be  held  to  bar  the  running 
of  the  statute  of  limitations. 

The  judgment  must  therefore  be  affirmed. 

Judgment  onanlmonsly  affirmed,  with  costs.  AU  concur. 


BHOWN  y.  ONTAHIO  TALC  CO. 
<Snpreme  Court,  Appellate  Division,  Third  Department.   March  11,  1908.) 

1.  Watbh  Couiisb— Dams— iHjQiTonoH. 

Plaintiff  and  d^endant  were  owners  of  adjoining  tracts  of  land  bor- 
dering on  a  river.  Defendant  dammed  the  river,  and  In  times  of  high, 
water  the  chute  was  insufflcient  to  carry  away  all  the  water,  some  ef 
which  was  thrown  back  on  plaintiffs  land.  Held,  that  plaintiff  wa«  en- 
titled to  an  Injnnctlon  restraining  defendant  from  maintaining  the  daw 
at  such  a  height  as  to  throw  water  back  onto  his  land. 

A.  TaiAb— FiNDinss— FOBU. 

Under  the  amendment  of  1894  to  the  Oode  of  Olvn  Procednre  the  de- 
cision need  not  state  s^rately  the  flndhigs  of  fact  and  of  law. 

Appeal  from  Trial  Term. 

Action  by  Sidney  Brown  against  the  Ontario  Talc  Company. 
From  so  mtich  of  a  judgment  as  denied  pluntiff's  right  to  an  injunc- 
tion except  upon  condition,  plaintiff  appeals.  Reversed. 

Plaintiff  Is  the  ownor  of  a  hotel  sltoate  upon  the  banks  of  the  Oswegatcbie 
river.  Below  bis  premises  are  the  premises  of  the  defendant,  opposite  which 
the  defendant  has  constmcted  a  dam  14  feet  In  height,  which,  In  times  of 
til^  water,  sets  back  the  water  of  the  river  upon  the  premises  of  the  plaintiff, 
to  the  plaintiff's  damage.  This  action  was  brought  by  the  plaintiff  to  recover 
for  the  damages  sustained  by  reason  of  an  injury  from  the  water  thus  set 
back,  and  for  a  mandatory  injunction  against  the  defendant  compelling  it  to 
take  off  four  feet  from  tbe  top  of  said  dam.  The  trial  court  ordered  Judgment 
for  the  plaintiff  for  tbe  sum  of  $125  damages,  with  coats,  and  further  ordered 
that  the  defendant  might  pay  to  tbe  plaintiff,  witliin  CO  days  after  notice  of 
entry  of  Judgment.  In  addition  to  said  damages  and  costs,  the  farther  sum  of 
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1300  for  tbe  use  of  Its  dam  aa  now  maintained  In  the  future,  upon  the  plain- 
tiff's giving  a  release  for  eueh  further  use.  It  was  further  provided  that  If 
the  plaintiff;  upon  tender  being  made  of  said  sxmi  of  $300,  declined  to  glre 
such  release,  he  was  remitted  to  his  remedy  In  future  actions  for  the  damages 
occasioned  him  by  tiie  maintenance  of  the  dam,  If  any  sucli  damage  shall 
appear,  and  an  Injunction  against  the  maintenance  of  the  dam  at  Its  present 
height  was  denied.  It  was  further  provided  that.  If  the  defendant  declines 
to  pay  the  said  sum  of  $300,  In  addition  to  the  sura  of  $126  and  costs  of  this 
action,  an  Injunction  was  directed  against  the  maintenance  of  the  dam  beyond 
the  height  of  10  feet  from  the  foot  of  the  tallrace.  Pursuant  to  this  judg- 
ment, the  defendant  offered  to  the  plaintiff  tlie  sum  of  $300,  and  demanded 
a  release  for  the  future  use  of  the  dam  at  Its  present  height.  This  was  de- 
clined by  the  plaintiff,  who  has  appealed  from  the  judgment  In  so  far  as  It 
'denies  to  him  a  permanent  Injunction. 

Afffued  before  PARKER,  P.  T.,  and  SMITH,  LYON,  CHASE, 
and  CHESTER,  JJ. 

Earl  Bancroft,  for  appellant.  ■ 
Vasco  P.  Abbott,  for  respondent. 

SMITH,  J.  This  dam  is  constructed  with  a  chute  in  the  middle 
about  22  feet  wide,  the  bottom  of  the  chute  being  only  8  feet 
in  height.  Ordinarily,  the  waters  of  the  river  pass  through  this  chute, 
and  do  not  rise  to  the.  level  of  the  top  of  the  dam.  In  times  of  high 
water,  however,  this  chute  proves  insufficient  to  take  all  of  the  water 
of  the  river,  and  the  water  overflows  the  top,  at  which  times  damage 
is'  caused  by  the  backing  up  of  the  water  upon  the  plaintiff's  premises. 
This  construction,  infringing  upon  the  plaintiff's  rights,  was  an  un- 
warranted trespass.  The  defendant  is  not  a  public  corporation,  which 
can  acquire  the  right  to  maintain  this  dam  at  its  present  height  by 
the  payment  of  compensation  after  a  condemnation  under  the  stat- 
ute. See  Pappenheim  v.  M.  E.  R.  Co.  et  al.,  128  N.  Y.  436,  28  N. 
E.  518,  13  L.  R.  A.  401,  26  Am.  St.  Rep.  486.  It  may  be  that  the 
damage  to  the  plaintiff's  property  is  only  occasional,  but  it  is  a  dam- 
age against  which  the  law  should  protect  the  plaintiff.  By  the  main- 
tenance of  this  dam  at  its  present  height,  an  adverse  user  may  be 
instituted,  and  thus  in  time  a  right  be  acquired  originatinjg  in  a  clear 
trespass.  Whatever  hardship  may  result  to  the  defendant  in  removing 
a  dam  expensively  constructed  comes  from  its  own  folly  in  a  construc- 
tion made  in  defiance  of  the  rights  of  the  plaintiff. 

The  respondent  insists  that  this  appeal  must  be  dismissed,  because 
there  are  no  specific  findings  of  fact  and  law.  He  quotes  the  Code 
of  Civil  Procedure  in  the  ionxt  in  which  it  existed  before  the  amend- 
ment of  1894,  and  the  authorities  which  he  cites  are  applicable  entirely 
to  the  Code  before  the  amendment.  Under  the  amendment  of  1894, 
the  decision  need  no  longer  state  separately  the  findings  of  fact  and  -of 
law,  and  upon  a  general  exception  to  a  short  decision  filed  the  court 
has  full  power  to  review  upon  appeal. 

In  our  judgment,  therefore,  the  plaintiff's  appeal  is  well  taken,  and 
the  judgment,  so  far  as  an  injunction  is  refused,  should  be  reversed, 
and  a  new  trial  of  such  issue  granted,  with  costs  to  appellant  to  abide 
event  All  cmcur. 
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TORKVILLE  BANK  T.  HENRY  ZELTNBR  BREWING  CO. 
(Sapreme  Court,  Appellate  DlWslon,  Elrst  Department.    March  6,  1903.) 

1.  Corporations— Sbhvicb  ow  Process— Formbb  Offickr. 

Under  Code  Cir.  Proc.  §  431,  requiring  service  of  process  on  a  domes* 
tic  corporation  to  be  made  on  a  general  officer,  director,  or  managing 
agent,  service  on  a  person  wbo  had  been  president  and  director,  but 
who  had  three  days  prior  thereto  resigned,  was  no  serrlce  on  the  cor- 
poration, though  be  bad  no  successor  in  office. 

2.  BAMB— AUTHORITT  OF  KSCBITEK— MOTION  TO  VACATK  JUDGHSnT. 

An  order  appointing  a  receiver,  and  vesting  Mm  with  the  asBets  of 
a  corporation,  authorises  bim  to  proceed  to  have  an  invalid  judgment 
against  tiie  corporation  vacated. 

Appeal  from  Special  Term,  Westchester  county. 

Action  by  Ihe  Yorkville  Bank  against  the  Henry  Zeltner  Brewing 
Company.  Judgment  for  plaintiff  on  default.  William  B.  Suther- 
land, temporary  receiver  of  the  property  of  defendant,  moves  to  va- 
cate the  judgment.  From  an  order  denying  the  motion,  the  receiver 
appealed.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  INGRAHAM,  and  LAUGHUN,  JJ. 

Henry  A.  Forster,  for  appellant. 
Moses  Weinman,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  commenced  this  action  to  recover 
the  amount  due  on  a  promissory  note  made  by  the  defendant  cor- 
poration and  indorsed  by  the  other  defendants.  The  summons  and 
complaint  was  alleged  to  have  been  served  upon  the  defendant  by 
delivering  copies  thereof  and  leaving  the  same  with  William  H.  Zelt- 
ner, as  president  of  the  corporation,  on  the  4th  day  of  February, 
1902.  On  February  i,  1902 — three  days  before  this  alleged  service 
— ^William  H.  Zeltner  executed  the  following  instrument : 

"I  hereby  resign  my  office  as  President  of  the  Henry  Zeltner  Brewing 
Company,  my  resignation  to  take  efitect  this  first  day  of  Febrnary,  1902. 

"William  H.  Zeltner." 

At  the  same  time  he  also  resigned  as  a  director  of  the  corpora- 
tion. On  February  5,  1902,  an  action  was  commenced  by  WUliam. 
H.  Zeltner  individuaUy  and  as  executor  of  the  last  will  and  testae 
ment  of  Henry  Zeltner,  deceased,  against  the  Henry  Zeltner  Brew- 
ing Company.  It  was  alleged  in  the  complaint  that  the  plaintiff  was 
a  stockholder  of  the  defendant  corporation;  that  the  corporation 
was  insolvent,  and  unable  to  pay  its  existing  debts  and  obligations; 
that  the  directors  and  the  president  and  treasurer  of  said  defendant 
had  resigned  their  offices  severally,  individually,  and  respectively, 
which  resignations  had  already  taken  effect,  so  that  the  positions 
of  said  officers  and  the  directorships  in  said  corporation  were  in  fact 
each  and  all  vacant  and  unoccupied,  and  that  no  other  officer,  or 
director,  or  board  of  directors,  remained  or  existed  authorized  or 
empowered  to  hold  any  of  the  assets  and  property  of  said  defend- 
ant; and  asking  for  the  appointment  of  a  receiver  to  preserve  the 
property  of  the  corporation ;  and  an  order  to  show  cause  was  granted 
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requiring  the  defendant  and  the  Attorney  General  to  show  cause 
at  Special  Term  of  the  Supreme  Court  in  the  county  of  Westchester, 
on  tiie  7th  day  of  February,  1902,  why  a  receiver  of  the  property  of 
the  corporation  should  not  be  appointed,  tmder  section  1810  of 
the  Code  of  Civil  Procedure.  This  motion  coming  on  to  be  heard, 
no  one  appearing  on  behalf  of  the  Attorney  General,  and  counsel 
for  the  defendant  corporation  not  opposing,  William  B.  Suther- 
land was  appointed  receiver  "of  the  property,  both  real  and  per- 
sonal, stock,  franchises,  contracts,  things  in  action,  assets,  and  ef- 
fects of  every  kind  and  nature  of  the  said  defendant  corporation." 
This  order  was  entered  on  the  7th  day  of  February,  1902,  and  con- 
tained an  injunction  restraining  the  creditors  of  the  corporation  from 
beginning  any  action  or  proceeding  against  the  said  corporation  for 
the  recovery  of  a  sum  of  money,  or  from  taking  any  further  proceed- 
ings in  any  such  action  or  proceeding  theretofore  commenced. 

Subsequently  the  plaintiff  in  this  action,  as  a  creditor  of  the  de- 
fendant corporation,  applied  to  the  Supreme  Court  to  vacate  and 
set  aside  the  order  appointing  the  receiver,  and  for  leave  to  enter 
judgment  in  its  action  against  the  defendants,  and  to  issue  execu- 
tion against  the  property  of  the  defendants.  That  motion  was  de- 
nied by  the  Special  Term,  whereupon  the  plaintiff  in  this  action 
appealed  to  the  Appellate  Division  in  the  Second  Department,  where 
the  order  denying  this  motion  was  reversed,  and  the  order  appoint- 
ing the  receiver  modified  so  as  to  relieve  the  Yorkville  Bank  from 
the  operation  of  the  injunction  contained  therein,  and  to  permit  said 
bank  to  prosecute  its  claims,  and  to  enforce  any  judgment  obtained 
against  the  property  in  the  hands  of  the  receiver.  Mr.  Justice  Bart- 
lett,  in  delivering  the  opinion  of  the  Appellate  Division,  recognized 
the  general  proposition  that  the  acceptance  of  a  resignation  is  ordi- 
narily not  essential  to  its  effectiveness,  citing  Noble  v.  Euler,  20 
App.  Div.  5^,  47  N.  Y.  Supp.  302,  which  sustains  that  proposition ; 
holding,  however,  that  the  resig^nations  of  the  officers  of  the  defend^ 
ant  corporation  did  not  free  them  from  the  obligation  which  pre- 
viously rested  upon  them  in  regard  to  the  custody  of  that  prop- 
erty until  other  officers  should  be  duly  appointed  to  care  therefor; 
that  they  still  remained  officers  empowered  to  hold  the  same,  with- 
in the  meaning  of  subdivision  3  of  section  1810  of  the  Code  of  Civil 
Procedure.  The  court  did  not  intimate  that  the  order  appointing 
the  receiver  was  void,  but  that  under  such  circumstances  the  order, 
so  far  as  it  enjoined  the  plaintiff  in  this  action  from  proceeding  in 
its  action  against  the  cozporation,  should  be  modified,  and  the  plain- 
tiff allowed  to  proceed  in  his  action  against  the  corporation.  The 
order  appointing  the  receiver  was  not  void.  The  Supreme  Court 
had  jurisdiction  to  pass  upon  the  question  as  to  whether  or  not  they 
were  officers  empowered  to  hold  the  assets  of  the  corporation,  and, 
having  passed  upon  that  question,  and  determined"  that  a  receiver 
should  be  appointed,  its  determination  was  valid  until  reversed,  and 
the  receiver  was  vested  with  the  title  to  the  assets  of  the  corpora- 
tion until  his  appointment  was  revoked  by  the  court.  The  Appel- 
late Division,  in  tts  order,  did  not  vacate  the  order  appointing  the 
receiver.    Upon  the  plaintiff's  motion  as  a  creditor,  it  modified  the 
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order  so  far  as  to  relieve  the  plaintiff  from  the  effect  of  the  restrain- 
ing order  therein  contained,  leaving  the  order  appointing  the  re- 
ceiver in  other  respects  unaffected.  The  order  of  the  Appellate  Di- 
vision was  entered  without  notice  to  the  Attorney  General,  and,  so 
far  as  appears,  he  had  no  notice  of  the  application  to  vacate  or 
modify  the  order  of  February  7th  appointing  the  receiver.  The 
plaintiff,  thus  being  relieved  from  the  injunction,  entered  judgment 
against  the  defencuint  corporation  on  the  default  of  an  answer  or 
appearance  by  the  defendant,  whereupon  the  receiver  moved  to  va- 
cate that  judgment  upon  the  ground  that  there  was  no  service  of  the 
process  upon  the  defendant  corporation. 

Section  431  of  the  Code  of  Civil  Procedure  provides  that  "personal 
service  of  the  summons  upon  a  defendant,  being  a  domestic  corpora- 
tion,  must  be  made  by  delivering  a  coot  thereof  within  the  state 
*  *  *  to  the  president  or  other  head  of  the  corporation,  the  secre- 
tary or  clerk  to  the  corporation,  the  cashier,  the  treasurer,  or  a  director 
or  managing  agent."  It  would  seem  to  be  quite  clear  that  there  was 
no  service  of  the  summons  and  complaint  upon  the  corporation  within 
the  provision  of  this  section.  The  person  who  was  served  had  been 
the  president  and  a  director  of  the  corporation,  but  before  the  service 
of  the  summons  upon  him  he  had  resigpned  as  president  and  director 
thereof.  At  the  time  of  the  service  of  the  summons  and  complaint  he 
occupied  rto  official  position  in  the  corporation,  and  the  service  of  the 
summons  and  complaint  upon  him  conferred  no  jurisdiction  upon  the 
court  to  proceed  a^;ainst  the  corporation.  Applying  the  rule  stated  by 
the  Appellate  Division  in  the  Second  Department  upon  the  appeal 
from  the  order  denying  the  motion  to  vacate  the  order  appointing  the 
recover  that  the  resignation  of  the  officers  of  the  corporation  did  not 
free  them  from  the  obligation  which  previously  rested  upon  them  in 
regard  to  the  custody  of  the  property  until  other  officers  should  be 
duly  appointed  to  care  therefor,  the  officers  who  had  resigned  were 
not  the  officers  upon  whom  the  summons  and  complaint  could  be 
served  under  section  431  of  the  Code,  which  would  entitle  the  plaintiff 
to  enter  judgment  against  the  corporation.  In  Noble  v.  Euler,  20 
App.  Div.  548, 47  N.  Y.  Supp.  302,  it  was  said:  "Although  this  desig- 
nation was  not  formally  acc^ed  until  February,  1892,  the  referee  cor- 
rectly held  that  it  became  effective  when  tendered  in  the  previous  No- 
vember and  it  was  held  that  a  report  of  that  corporation,  which  the 
law  required  to  be  verified  by  the  president,  secretary,  and  treasurer  of 
the  corporation,  was  sufficient  when  verified  by  the  president,  as  by 
the  resignation  of  the  secretary  and  treasurer  those  offices  became 
vacant.  If,  after  such  resignation,  a  summons  had  been  served  upon 
the  secretary  and  treasurer  who  had  resigned,  it  would  seem  to  be  clear 
that  that  service  would  not  be  a  service  of  process  upon  the  corpora- 
tion. So,  in  this  case,  the  service  of  process  upon  the  person  who  had 
been  president  and  a  director  of  the  corporation,  but  who  ha^  resigned, 
was  not  sufficient  to  justify  the  entry  of  ju<i^ment  against  the  cor- 
poration. 

The  only  remaining  question  is  whether  this  receiver  could  move  to 
vacate  the  judgment.  By  the  order  appointing  him  receiver  he  was 
vested  with  the  assets  of  the  corporation.   It  was  thus  bis  duty  to 
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protect  such  assets,  and  hold  the  same  subject  to  the  order  of  the  court. 
Under  this  order  he  was  authorized  to  move  to  vacate  a  judgment 
which,  upon  its  face,  gave  the  plaintiff  a  right  to  issue  an  execution 
against  the  property  of  the  corporation  in  his  hands,  when  such  a 
judgment  had  been  entered  without  authority,  and  was  void.  I  think, 
therefore,  the  motion  should  have  been  granted. 

The  further  question  whether  this  order  of  the  Appellate  Division 
in  the  Second  Department  could  affect  this  receiver,  as  it  was  made 
without  notice  to  the  Attorney  General,  and  no  copy  of  either  the  mo- 
tion papers  upon  the  motion  to  vacate  the  order  appointing  the  re- 
ceiver or  of  the  proposed  order  of  the  Appellate  Division  entered  upon 
that  motion  was  served  upon  him,  is  presented.  The  order  appointing 
the  receiver  having  been  made  upon  notice  to  the  Attorney  General,  he 
was  clearly  entitled  to  notice  of  all  applications  to  modify  or  vacate 
that  order.  But  as  we  think  that  the  judgment  entered  against  the 
defendant  was  improperly  entered  because  the  court  obtained  no  juris- 
diction over  the  .defendant  and  that  the  receiver  of  the  corporation 
liad  a  right  to  move  to  vacate  that  judgment,  it  is  not  necessary  to 
pass  upon  the  effect  of  the  failure  to  give  notice  to  the  Attorney  Gen- 
eral. 

The  order  appealed  from  should  be  reversed,  with  $io  costs  and  dis- 
btirsements,  and  the  motion  to  vacate  the  judgment  granted,  with  $io 
costs.   All  concur. 


In  re  MAYOB.  ETC.,  OF  CITY  07  NEW  YOBK. 
(Supreme  Court,  Appellate  Dlvifllon,  First  Department   March  8,  ISOB.) 

1.  QPENlNa  fiTHBET— DaHAOES  TO  AdJACBHT  BuiLDIKO. 

Damages  to  bnlldli^  upon  the  line  of  a  propoud  atreet  are  to  be 
ascertained,  so  far  aa  can  be,  as  of  the  time  when  the  street  la  actaall; 
opened,  and  not  the  time  when  the  city  acauired  the  land  for  the  street 

2.  Sauk— Biaif OVAL  op  Buildino  Bbfors  GRADise. 

Where  a  building  along  &  proposed  street  waa  removed  after  tiie  dtj* 
acquired  title  to  the  land,  but  before  the  street  waa  opened,  and  any 
change  made  In  the  grade,  such  bnlldlng  is  not  injured  by  the  openii^ 
of  the  street,  and  the  owner  cannot  recover  damages  therefor. 

Appeal  from  Special  Term,  New  York  county. 

Proceedings  instituted  by  the  city  of  New  York  to  acquire  property 
for  the  opening  of  a  street.  From  an  order  confirming  the  report  of 
the  commissioners  of  estimate  and  assessment,  the  city  appeals.  Re- 
versed; 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  INGRAHAM,  and  LAUGHUN,  JJ. 

John  P.  Dunn,  for  appellant. 
Clarence  C.  Ferris,  for  respondent. 

McLaughlin,  J.  Proceedings  were  instituted  by  the  city  of  New 
York  to,  and  in  August,  1897,  it  did,  acquire  title  to  lands  necessary 
for  the  <^ning  of  Vyse  street  from  Boston  Road  to  Bronx  Park. 
The  commissioners  of  estimate  and  assessment  appointed  in  the  pro- 
ceeding on  the  15th  of  December,  1899,  made  a  preliminary  estimatt 
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of  damages  sustained  by  the  owners  of  land  taken,  which  was  filed  in 
the  law  department  on  the  19th  of  February  following,  in  which  an 
award  of  $39  was  made  to  unknown  owners  for  the  parcel  taken,  des- 
ignated on  damage  map  No.  a  as  "Parcel  No.  23."  After  the  pre- 
liminary report  had  been  filed,  the  respondent,  Kelly,  for  the  first 
time  appeared  in  the  proceeding,  and  filed  objections  to  the  report, 
which  were,  in  effect,  that  he  was  the  owner,  and  by  reason  thereof 
entitled  to  the  damages  awarded  to  unknown  owners  of  parcel  Na 
23,  and  that  an  error  had  been  made,  in  that  no  award  had  been  made 
to  him  for  damage  to  buildings  situate  upon  parcel  designated  as 
"No.  23A."  In  support  of  his  objections,  evidence  was  produced  by 
him,  which  satisfied  the  commissioners  that  he  was,  in  fact,  the 
owner  of  parcel  designated  as  "No.  23,"  and  that  the  buildings  which 
were  located  upon  No.  23A  at  the  time  the  city  acquired  title  were 
damaged  to  the  extent  of  $300  by  reason  of  the  proposed  grading 
of  Vyse  street,  for  which  sum  an  award  was  made  to  him.  The 
dty  has  appealed  from  so  much  of  the  order  as  awards  the  respondent 
damage  to  his  buildings. 

The  award  for  damage  to  the  buildings  was  made  upon  the  theory 
that  such  damage  must  be  ascertained  as  of  the  time  when  the  city 
acquired  title  to  the  land  necessary  for  the  opening  of  the  street;  but 
this  is  not  the  rule  as  to  the  ascertainment  of  such  damages.  The 
damages  to  buildings  located  upon  the  line  of  a  proposed  street  are 
to  be  ascertained,  so  far  as  can  be,  as  of  the  time  when  the  street  is 
actually  opened,  and  not  when  the  dtv  acquires  title  to  the  land. 
Missionary  Society  v.  Coler,  60  App.  Div.  69  N.  Y.  Supp.  863; 
In  re  Rogers  Place,  65  App.  Div.  i,  72  N.  Y.  Supp.  459.  Here  the 
city  has  not  yet  opened  and  graded  Vyse  street,  and  therefore  build- 
ings located  upon  the  line  of  the  street  have  not  been  and  cannot  be  in- 
jured until  the  grade  has  been  changed.  The  respondent,  therefore, 
has  not  sustained  any  damage  whatever,  so  far  as  his  buildings  are 
concerned,  because  it  appears  that  intermediate  the  vesting  of  title 
in  the  city  to  the  land  taken  and  respondent's  appearance  in  the  pro- 
ceeding he  removed  his  buildings  from  this  plot  onto  another  street. 
Manifestly,  buildings  that  have  been  removed  before  the  grade  of  the 
street  has  been  changed  have  not  been  injured. 

The  order,  so  far  as  the  same  is  appealed  from,  must,  therefore,  be 
reversed,  and  the  matter  remitted  to  the  commissioners  for  further 
consideration.  All  concur. 


CURTIS  V,  WALDRON  et  aL 

OSnpreme  Oonr^  Appellate  Division,  Tbird  Department.   Ifarcli  11,  1903.) 

Wills— CoNaTRuoTioM—YESTnro  Rbmaindbrs. 

Testator,  after  giving  his  property  to  hto  wife  Cor  life,  or  so  long  as 
she  should  remain  his  widow,  made  separate  bequests  to  his  nepbews 
and  nieces  by  peragraphs,  each  commencing,  "At  the  death  of  my  said 
wife,  If  she  snrvlves  me,  or  ot  my  death  If  I  survive  her,  I  give  and  de- 
Tlae."  He  then,  by  a  paragraph  commencing  the  same  way,  gave  the 
residue  of  hia  pn^rty  to  said  nephews  and  nieces,  and  by  the  next  para- 
graph provided:   "U  any  *  *   *  of  my  said  n^bewa  or  nieces  die 
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before  my  said  wife  and  myself,  leaving  a  child  •  •  •  lilm  or  her 
■urvlTlng,  Buch  child  •  •  •  shall  take  •  •  •  the  share  which  the 
parent  would  have  taken  or  been  entitled  to  hereby  If  living;  and,  if  any 
*  *  *  of  my  said  nephews  or  nieces  shall  die  before  my  said  wife  and 
myself,  leaving  no  child  •  •  •  eurvlvVng,  the  snrvlvors  •  •  • 
shall  take  *  *  «  the  share  cr  shares  which  those  so  dying  cWHIIhw 
would  have  been  entitled  to  if  living."  ffeld,  that  the  last  par^raph 
arolled  as  wdl  to  the  separate  devises  as  to  the  residuary  devise,  so  that 
the  title  of  a  nephew  under  bis  separate  devise  was  dirested  by  his 
death  before  testator's  widow,  and  bis  share  went  to  the  survlTors. 

Appeal  from  Special  Term,  Saratoga  county. 

Action  by  Ella  C.  Curtis  against  Cornelius  A.  Waldron,  surviving 
executor  of  Cornelius  G.  Visscher,  deceased,  impleaded  with  James  N. 
Visscher  and  others.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.  Affirmed. 

Cornelius  G.  Visscher  died  in  Januai?,  1^,  leaving  a  last  will  and  testa- 
ment, and  the  owner  of  the  real  estate  mentioned  in  the  fifth  paragraph  of 
said  will.  His  will  was  admitted  to  probate  on  the  23d  day  of  February, 
1886.  By  his  will  he  gave  to  his  wife,  Ann  Visscher,  certain  personal  prop- 
erty, and  he  also  gave,  devised,  and  bequeathed  to  her  the  use.  Income,  and 
profits  of  all  the  rest  and  residue  of  bis  estate  during  her  life,  or  so  long  as 
she  should  remain  his  widow.  The  fifth  paragraph  of  his  will  Is  as  follows: 
"At  the  death  of  my  said  wife,  if  she  sarrlves  me,  or  at  my  death  if  I  sur- 
vive her,  I  give,  and  devise  onto  my  nephew  CornelluB  N.  Yisscber,  son  of 
my  brother  Nannlng  F.  Visscher,  tiie  north  half  of  my  farm  situate  In  CUfton 
Park,  Saratoga  county,  upon  which  I  now  reside  (exclusive  ot  tbe  wood  lot 
upon  said  farm);  also  the  north  half  of  the  said  wood  lot  Thte  devlae  Is 
made  subject,  bovrever,  to  the  condition  that  be,  tbe  said  Gomelins  K. 
Visscher.  pay  to  my  niece  Frances  Ellsabetb  Van  Vranken  the  sum  of  one 
thousand  dollars  within  one  year  after  he  shall  become  entitled  to  the  pos- 
ftession  of  the  premises  hereby  devised  to  him,  and  wlildi  said  sum  I  hereby 
make  a  charge  and  lien  upon  said  premises.  *  *  *"  He  also  made  gifts 
to  one  other  nephew,  two  nieces,  certain  cousins,  and  other  persons,  severally, 
and  to  a  church  corporation.  Each  paragraph  of  the  will  making  such  gifts 
(except  one)  commences  in  substantially  the  following  words:  "Upon  the 
death  of  my  said  wife  If  she  survives  me,  or  at  my  death  If  I  survive  lier,  I 
give  and  bequeath  nnto,"  etc  BVillowIng  these  several  gifts  are  the  twelfth 
and  thirteenth  paragraphs  of  the  will,  as  follows: 

"Twelfth.  After  the  death  of  my  said  wife  if  she  survives  me,  or  at  my 
death  if  I  survive  her,  I  give,  devise,  and  bequeath  unto  my  aforesaid 
nephews  and  nieces,  to  wit,  Francis  F.  Visscher,  Gornelins  N.  Visscher,  Maria 
Keeler,  and  Frances  Elizabeth  Van  Vranken,  all  of  my  estate  of  evoy  name 
and  nature  not  hereinbefore  devised,  bequeathed,  or  disposed  of. 

"THiirteenth.  If  any  or  either  of  my  said  nephews  or  nieces  shall  die  before 
my  said  wife  and  myself,  leaving  a  chHd  or  chUdrm  Urn  or  iux  snrvivlng. 
sncb  child  or  children  shall  take  and  have  the  share  wblch  tbe  parent  would 
have  takMi  or  been  entitled  to  hereby  If  living;  and  If  any  or  either  of  my 
said  nephews  or  nieces  shall  die  before  my  said  wife  and  myself,  leaving  no 
child  or  children  surviving,  the  snrvlv<»s  of  said  nephews  and  nieces  shall 
take  and  have  the  share  or  shares  wblch  those  so  dying  childless  woald  have 
been  entitled  to  if  living." 

Tbe  persons  named  in  tbe  twelfth  paragraph  are  the  only  nephews  and 
nieces  elsewhere  named  In  the  will.  Ann  Visscher  died  on  the  9tb  day  of 
April,  1902.  The  nepbew  Cornelius  N.  Visscher  ('led  prior  to  tbe  death  of 
Ann  Visscher,  and  on  tbe  Slst  day  of  December,  1890.  without  leaving  a 
child  or  children  him  surviving.  He  left  a  will,  wblch  was  admitted  to  pro- 
bate on  tbe  24th  day  of  January.  1900.  The  will  of  Gbmeilus  N.  Visscher 
does  not  in  terms  refer  to  the  premises  In  question.  It  gives  and  devises  to 
bis  wife  his  right,  title,  and  Interest  In  and  to  a  certain  bouse  and  lot.  and 
then  ^es.  devises,  and  bequeaths  to  her  the  use,  Income,  rents,  and  profits 
of  all  the  rest,  residue  and  remainder  of  his  real  estates  or  the  ivoceeds  of 
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sale  tlureof,  daring  ber  life.  He  anttiortzes  hlB  executor  and  executrix  and 
the  snrrlvor  of  them  to  sell  and  conrey  his  real  estate,  and  the  will  then  con- 
tinues: "From  and  with  the  avails  thereof  upon  and  at  the  death  of  my  said 
■wife  I  direct  said  executor  to  pay  the  following  legacies,  to  wit."  Seven 
money  legacies  are  then  provided,  after  which  the  will  continues  in  the  fol- 
lowing language:  "And  X  do  hereby  give  and  bequeath  said  legacies,  and 
each  of  them,  as  above  mentioned,  and  direct  that  same  be  paid  as  soon  as 
conveniently  may  be  after  the  death  of  my  said  wife;  provided  my  said  real 
estate  diaU  have  been  i^viously  sold  and  conveyed;  otherwise  upon  the  sale 
and  conveyance  of  said  real  estate,  which  I  direct  must  be  done  within  two 
years  after  the  death  of  my  said  wife,  and.  If  not  sold  and  conveyed  prior 
to  the  death  of  my  said  wife,  I  give  to  said  executor  the  management  and 
control  thereof  nutll  sold  and  conveyed  as  hweinabove  directed."  The  re- 
maining paragraph  of  the  will  Is  as  follows:  "Sixth:  I  give  and  bequeath 
all  the  rest,  residue,  and  remainder  of  my  estate  unto  the  children  of  my 
brother  Francis  F.  Visscher,  and  unto  the  child  of  my  deceased  brother, 
Gradus  O.  Visscher,  share  and  share  alike." 

Phoebe  J.  Visscher,  the  wife  of  said  Cornelius  N.  Visscher.  survived  ber 
husband,  but  has  since  died.  Ella  C.  Curtis,  the  plaintiff  In  this  action,  Is  the 
child  of  Gradus  C.  Visscher,  mentioned  in  the  sixth  paragraph  of  the  will  of 
Cornelius  N.  Visscher,  and  defendants  James  N.  Visscher  and  Bllza  Palmer 
are  children  of  Frances  F.  Visscher.  also  mentioned  in  the  sixth  paragraph 
of  the  will  of  said  Cornelius  N.  Visscher.  This  action  was  brought  by  the 
said  Ella  G.  Visscher,  claiming  that  Cornelius  N.  Visscher,  under  the  will  of 
Oomellus  G.  Visscher,  bec.ime  the  owner  in  fee  of  the  real  estate  mentioned 
in  the  fifth  paragraph  of  the  will  of  said  Cornelius  G.  Visscher.  subject  to  the 
life  estate  of  the  said  Ann  Visscher,  and  that  the  title  to  said  real  estate 
passed  under  the  residuary  clause  of  the  will  of  said  ComeKus  N.  Visscher 
to  herself  and  the  defendants  James  N.  Visscher  and  Eliza  Palmer,  and  asked 
for  tbe  partition  and  sale  of  said  real  property.  The  surviving  nephews  and 
nieces  of  Cornelius  G.  Visscher  and  others  are  made  parties  defendant  The 
surviving  nephews  and  nieces  of  Cornelius  G.  Visscher  claim  that,  as  Cor- 
nelius M.  Visscher  died  prior  to  tbe  death  of  Ann  Visscher,  without  leaving 
a  child  or  children  him  surviving,  the  real  estate  mentioned  In  the  fifth  para- 
grapb  of  tbe  will  passed  to  them  under  the  thirteenth  paragraph  of  said  will. 
Hie  court  construed  said  will  in  aoKffdance  with  the  dalm  of  the  said  sur- 
Tlvlng  nephews  and  nieces,  and  dismissed  tbe  complaint  of  the  plaintiff. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  LYON,  JJ. 

Martin  T.  Nachtmann,  for  appellant. 
Charles  S.  Lester,  for  respondents. 

CHASE>  J.  In  the  consideration  of  this  will  it  is  unnecessary  to 
state  the  many  general  rules  applicable  to  the  construction  of  wills 
which  have  been  so  often  repeated  with  the  citation  of  sustaining 
authorities  in  the  opinions  of  the  courts.  It  is  conceded  that  the 
law  favors  the  vesting-  of  estates,  and  that  a  gift  in  one  part  of  a 
will  cannot  be  subsequently  taken  away  or  cut  down  except  by 
language  as  plain  and  certain  as  that  by  which  the  gift  was  pro- 
vided. In  the  construction  of  a  will  the  intention  of  the  testator,  as 
gathered  from  the  whole  will,  must  control  when  such  intention  is 
not  in  conflict  with  public  policy,  the  settled  rules  of  law,  or  some 
prohibitive  statute.  Putnam  v.  Lincoln  Safe  Deposit  Company,  66 
App.  Div.  137,  72  N.  Y.  Supp.  9^.  Other  than  a  money  legacy  to 
Cornelius  N.  Visscher,  not  subject  to  the  life  estate  of  the  widow,  the 
gifts  in  the  will  to  the  testator's  nephews  and  nieces  consist  of  the 
gift  to  Cornelius  N.  Visscher,  as  stated  in  said  fifth  paragraph  of 
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the  will,  a  similar  eiit  of  other  real  estate  to  the  remaining  nephew, 
a  similar  gift  of  other  real  estate  to  the  two  nieces,  and  uie  gift  of 
the  residue  of  the  estate  to  the  said  four  nephews  and  nieces,  as  pro- 
vided in  the  twelfth  paragraph  of  the  will.  The  thirteenth  para- 
graph of  the  will  does  not,  in  terms,  confine  its  provisions  to  the 
sliares  that  the  nephews  and  nieces  would  take  or  be  entitled  to 
under  the  residuary  provision  of  the  will.  In  referring  to  the  neph- 
ews and  nieces,  the  word  "share"  is  first  used  in  a  clause  as  follows: 
"Such  child  or  children  shall  take  and  have  the  share  w^ich  the 
parent  would  have  taken  or  been  entitled  to  hereby  if  living."  The 
word  "hereby"  is  not  confined  in  its  meaning  to  the  residuary  clause 
of  the  will,  but  clearly  refers  to  the  whole  will.  The  words  "share 
or  shares,"  subsequently  used  in  this  paragraph,  are  subject  to  a 
like  construction  with  the  word  "share"  previously  used  therein. 

We  are  of  the  opinion  that  the  thirteenth  paragraph  of  the  will 
should  be  read  the  same  as  it  would  be  read  if  the  word  "hereby" 
was  stricken  out  and  the  words  "by  this  will"  were  inserted  in  its 
place,  and  that  its  provisions  relate  to  and  include  the  gift  to  Corne- 
lius N.  Visscher  mentioned  in  the  fifth  paragraph  of  the  will. 

Ann  Visscher  having  outlived  her  husband,  the  testator,  the  time 
when  the  nei>hews  and  nieces  were  severally  to  become  fnll^  pos- 
sessed or  entitled  to  the  possession  of  the  bequests  and  devises  to 
them  was  at  the  death  of  said  widow.  The  remarriage  of  the  widow 
would  hiave  entitled  the  nephews  and  nieces  to  possession  of  the 
devises  to  them  before  her  death,  but  such  right  to  the  possession 
of  the  real  estate  would  not  have  arisen  by  the  express  terms  of 
the  will,  but  by  reason  of  the  fact  that  the  title  to  the  real  estate 
vested  in  the  devisees  subject  only  to  the  estate  for  the  life  or  widow- 
hood of  Ann  Visscher.  Every  reference  in  the  will  to  the  time  when 
the  legatees  and  devisees  would  have  full  possession  and  enjoy- 
ment of  the  bequests  and  devises  to  .them  refers  to  the  death  of  the 
testator  and  his  wife  and  the  survivor  of  them.  The  language  of  the 
will  throughout  clearly  shows  that  the  death  of  the  survivor  of  the 
testator  and  his  wife  was  a  point  of  time  constantly  before  the  mind 
of  the  testator  in  the  preparation  of  his  will.  With  this  in  mind,  he 
uses  the  language  in  the  beginning  of  the  thirteenth  paragraph,  as 
follows :  "If  any  or  either  of  my  said  nephews  and  nieces  shall  die 
before  my  said  wife  and  myself,"  and  in  so  doing,  it  seems  to  us,  he 
referred,  as  he  had  before  repeatedly  referred  in  his  will,  to  the  death 
of  himself  and  wife  and  the  survivor  of  them.  A  harmonious  con- 
struction of  the  whole  will  requires  that  said  language  in  the  thirteenth 
paragraph  of  the  will  shall  be  construed  as  an  equivalent  statement 
to  that  so  frequently  used  in  other  parts  of  the  will,  where  it  clearly 
refers  to  the  death  of  the  testator  and  his  wife  and  the  survivor  of 
them.  We  do  not  agree  with  the  appellant  that  the  strict  grammat- 
ical construction  of  the  language  of  paragraph  13  requires  any  dif- 
ferent construction.  The  plain  language  refers  to  a  death  "before 
my  said  wife  and  myself,"  which  means  the  death  of  them  and  the' 
survivor  of  them. 

The  title  of  Cornelius  N.  Visscher  to  the  lands  in  question  was 
always  subject  to  be  divested  by  his  death  prior  to  the  death  of  Ann 
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Visscher.  She  having  survived  him,  the  complaint  herein  was  prop- 
erly dismissed.  This  conclusion  makes  it  unnecessary  for  us  to 
consider  whether,  under  the  will  of  Cornelius  N.  Visscher,  the  plain- 
tiff was  vested  with  such  an  interest  in  his  real  estate  as  was  necessary 
to  enable  her  to  maintain  partition. 

The  judgment  should  be  affirmed,  with  costs.  All  concur;  PAR- 
KER. P.  J.,  in  result 


FEOFI^  T.  STEIN. 

(Snpreme  Court,  Appellate  DlrlBlon,  Second  D^Mrtment   llardi  9,  1908.) 

1.  Larcbkt— Grakd  and  Petit— Ik»orma tics. 

Wbere  the  facta  laid  In  an  information  warrant  a  charge  of  grand  as 
well  as  of  petit  larceay ,  the  defendant  may  be  charged  with  and  put  on 
tiial  for  the  lesser  offense. 
9l  Same— Hisdkheanor— Juht  Triau 

The  offense  of  petit  larceny  Is  a  misdemeanor,  and  a  defendant  charged 
tbwewltb  Is  not  entitled  to  a  trial  by  jniy. 

Appeal  from  court  of  special  sessions  of  city  of  New  York. 
Max  Stein  was  convicted  of  petit  larceny,  and  appeals.  Affirmed. 
Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 

BKRG.  and  HOOKER,  JJ. 

Richard  A.  Rendich,  for  appellant. 
Robert  H.  R^y,  for  the  People. 


JENKS,  J.  The  sole  ground  of  the  appeal  is  that,  as  the  complaint 
set  forth  facts  which  constituted  the  crime  of  grand  larceny  in  the 
second  degree,  the  court  of  special  sessions  had  no  jurisdiction.  The 

information  against  the  defendant  read  as  follows : 

"Prank  McKee,  of  number  228  SeTCnth  street,  aged    years,  occupa- 

tion florist,  being  duly  sworn,  deposes  and  says  that  on  the  22nd  day  of  June, 
1002,  in  the  borough  of  Brooklyn.  In  the  city  of  New  York,  and  county  of 
Kings,  one  Max  Levy,  age  sixteen  years,  did  with  Intent  to  deprive  the  tme 
ownes  of  bis  property,  did  feloniously  attempt  to  steal  and  carry  away  from 
the  possession  of  deponent  one  watch  and  chain  of  the  value  of  ten  dollars, 
property  of  deponent.  From  the  facts  that  deponent  was  standing  on  the 
Iron  Pier  walk  at  Coney  Island,  when  be  felt  a  pull  at  his  watch  in  his  vest 
pocket,  placing  his  hand  to  his  vest  pocket,  be  came  In  contact  with  defend- 
ant's hand,  who  liad  partially  removed  said  watch  and  chain;  deponent  Imme- 
diately took  bold  of  defendant  and  placed  bim  In  charge  of  a  police  officer." 

But  the  record  shows  that  the  defendant  was  arraigned  in  the  court 
of  special  sessions  upon  the  charge  of  petit  larceny,  pleaded  not  guilty 
thereto,  was  convicted  thereof,  and  sentenced  for  that  crime.  Such 
taking  of  property  of  value  less  than  $25  from  the  possession  of  the 
owner  constitutes  petit  larceny  (sections  528,  532,  Pen.  Code),  and, 
as  a  taking  from  the  person  of  the  owner  is  certainly  a  taking  from 
his  possession,  the  facts  stated  in  the  information  justified  a  charge  of 
that  crime.  It  is  also  true  that,  as  the  taking  of  property  of  any  value 
from  the  person  constitutes  grand  larceny  (section  531,  Id.),  the  facts 


See  Jury,  vol.  31,  Cent.  Dig.  m  145,  14G. 

Google 


Digiitzed  by 


848  60  NBW  YORK  SUPPLaUBNT  (Sup.  Ct. 

and  tu  N«w  York  State  Reporter 

Stated  in  the  information  would  have  warranted  a  charge  thereof.  The 
proposition  of  the  defendant  then  is  that,  inasmuch  as  the  facts  in  the 
information  warranted  a  charge  of  grand  larceny  as  well  as  of  petit 
larceny,  there  could  be  no  charge  of  petit  larceny.  I  think  that  the 
rule  is  that,  where  the  facts  laid  in  an  information  constitute  petit 
larceny  or  grand  larceny,  the  defendant  may  be  charged  with  and  put 
on  trial  for  either  offense.  People  v.  Durkin,  5  Parker,  Cr.  R.  3)43, 
252. 

The  offense  is  the  taking  of  property  from  the  possession  of  the 
owner.  The  offense  is  aggravated  if  the  property  be  taken  from  the 
owner's  person,  but  the  essence  of  the  criminal  act  is  still  the  taking 
of  property.  Both  offenses  are,  in  the  words  of  Shaw,  C.  J.,  "several 
species  of  the  same  general  crime,  with  more  or  fewer  drctmistances 
of  aggravation,  and  subject  to  a  gradation  of  punishments.  *  •  * 
If  it  is  intended  to  charge  the  mitigated  offense,  it  is  sufficient  to 
charge  those  facts  which  constitute  the  crime,  simply  omitting  the  cir- 
cumstances which,  by  the  statute,  would  aggravate  the  offense  and 
increase  the  punishment."  Devoe  v.  Commonwealth,  3  Mete.  (Mass.) 
316,  327.  See,  too,  Commonwealth  v.  Walker,  108  Mass.  309,  314, 
cited  with  approval  in  Abbott  v.  People,  75  N.  Y.  602;  People  v. 
Smith,  57  Barb.  46,  56.  The  offense  was  a  misdemeanor,  and,  there- 
fore, the  defendant  was  not  entitled  to  a  trial  by  jury.  Section  26. 
art.  6,  Old  Const.;  section  23,  art.  6,  Const.  1894;  People  ex  rel. 
Comaford  v.  Dutcher,  83  N.  Y.  240. 

The  judgment  of  conviction  should  be  affirmed.  All  concur. 


©•SULLIVAN  T.  KNOX. 
(Supreme  Oonrt.  Api»ellate  Dlvifllon,  Fourth  Department.  March  10,  1908.) 

1.  Appbal— Order  of  D ism tssal— Record. 

Where,  on  appeal  from  a  Judgment  and  order  dismissing  a  complaint 
on  the  merits,  It  does  not  appear  what  answer  was  given  to  several 
epeclflc  qnestlons  submitted  to  the  Jury,  the  form  of  the  verdict  not  Oeiug 
returned,  the  dismissal  brings  up  the  record  for  review  the  same  as  if  no 
verdict  had  been  rendered. 

i.  NEai.ioBNCB— NniBAKCE— Fork  or  Action. 

Where  the  facts  as  pleaded  disclose  negligence  of  the  defendant  In 
maintaining  an  unsafe  structure  on  his  land,  whereby  plaintiff  b  injured, 
an  action  for  negligence  lies,  though  an  actfcm  for  nuisance  might  also 
be  maintained. 

$.  Same — Fat.l  or  Signboard— Liabii.itt  of  Owner. 

The  braces  on  a  large  signboard,  orlj^rlnally  well  constructed,  and  stand- 
ing on  defendant's  premises  15  feet  within  his  property  Hue  and  100  feet 
distant  from  the  nearest  highway  boundary,  had  become  loosened,  and, 
as  plaintiff  was  driving  along  the  highway,  a  strong  wind,  blowing  from 
the  south,  blew  the  sign  over,  and  the  crash  of  its  falling  frightened 
plalntifTs  horse,  which  became  unmanageable  and.  kicked  and  broke  the 
carriage  and  harness,  and  plaintiff  was  thrown  out.  Held,  that  defendant 
was  not  liable. 

T  2.  See  Negligence,  toL  87,  Cent  Dig.  1 168w 
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Appeal  from  Trial  Term,  Onondaga  county. 

Action  by  Anna  O'SulIivan  against  Charles  D.  Knox.  From  a 
judgment  dismissing  the  complaint  upon  the  merits  after  a  trial 
bad,  and  from  an  order  dismissing  the  complaint  upon  the  merits, 
plaintiff  appeals.  Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  HISCOCK,  JJ. 

Theodore  E.  Hancock,  for  appellant. 
Fred  Linus  Carroll,  for  respondent. 

SPRING,  J.  The  action  is  for  negligence  to  recover  damages 
caused  by  the  falling  of  a  signboard  owned  by  the  defendant,  and 
which,  it  is  alleged,  frightened  a  horse  attached  to  a  carriage  in  which 
the  plaintiff  was  riding,  and  from  which  she  was  thrown  and  injured. 
At  the  close  of  the  evidence  a  motion  was  made  for  a  nonsuit  and  for 
a  dismissal  of  the  complaint,  and  the  court  reserved  decision  until 
after  the  verdict  of  the  jury,  and,  upon  its  rendition,  granted  the  mo- 
tion, and  dismissed  the  complaint  upon  the  merits.  Several  specific 
questions  were  submitted  to  the  jury,  but  while  it  is  stated  that  the 
verdict  was  in  favor  of  the  plaintiff,  it  does  not  appear  what  answer 
was  given  to  the  several  questions,  as  the  form  of  the  verdict  is  not 
returned.  The  dismissal  brings  up  the  record  for  review  the  same  as 
if  no  verdict  had  been  rendered.  Griffiths  v.  Met.  Street  R.  R.  Co., 
63  App.  Div.  86,  71  N.  Y.  Supp.  406;  Bessenger  v.  Met.  Street  R. 
R.  Co.  (Sup. ;  Jan.  23,  1903)  79  N.  Y.  Supp.  1017. 

The  complaint  was  dismissed  on  the  ground  that  it  was  laid  in 
negligence,  and,  as  the  dereliction  proved,  if  any,  constituted  a 
nuisance,  no  recovery  Was  permissible  upon  the  cause  of  action  al- 
leged. While  we  concur  in  the  disposition  of  the  case  at  Trial  Term, 
we  regard  the  reason  assip;ned  for  it  untenable.  We  realize  there  is 
a  well-recognized  distinction  between  an  action  of  negligence  and 
one  in  nuisance,  but  we  cannot  assent  to  the  position  that  the  de- 
fendant owed  no  duty  to  the  plaintiff.  The  proprietor  of  real  estate 
has  the  right  ordinarily  to  use  it  as  he  may  elect,  but  if  he  erects  a 
structure  dangerous  to  others,  or  negligently  allows  it  to  become  so, 
he  is  liable  in  damages  to  one  who  is  injured  solely  by  reason  of  the 
offending  structure.  If  a  man  constructs  a  large  signboard  in  a  care- 
less  manner,  on  his  premises,  but  closely  adjacent  to  a  sidewalk  in 
a  street,  and  it  topples  over  by  reason  of  its  faulty  construction  and 
injures  a  person  on  the  sidewalk,  an  action  of  negligence  for  dam- 
ages may  be  maintained  at  the  instance  of  the  person  injured.  It  may 
be  that  the  structure  is  a  nuisance,  and  an  action  of  that  kind  may 
also  be  maintained.  It  is  not  so  important  what  the  cause  of  action 
may  be  denominated  if  the  facts  alleged  show  the  defendant  liable. 
In  the  present  case  the  allegation  is  that  the  signboard  was  negligently 
allowed  to  get  out  of  repair,  the  boards  to  become  rotten,  the  nails 
loosened,  etc.,  so  that  it  was  a  menace  to  people  passing  along  the 
highway.  If  so,  negligence  might  be  imputable  to  the  defendant. 

However,  as  matter  of  law,  we  think  the  plaintiff  is  not  entitled 
80  N.T.S.— 64 
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to  recover  in  any  form  of  action  against  the  defendant.  The  sign- 
board was  about  12  feet  in  length  and  12  or  14  feet  high,  extending 
in  an  easterly  and  westerly  direction.  It  was  originally  well  con- 
structed, but  a  brace  or  two  had  been  allowed  to  get  displaced,  and 
on  that  account  it  was  out  of  repair.  It  was  15  feet  from  the  line  of 
the  defendant's  premises,  and  between  that  and  the  country  road  along 
which  the  plaintiff  was  riding  the  land  of  the  Central  Railroad  Com- 
pany, 85  feet  in  width,  intervened.  The  distance  from  the  signboard 
to  the  nearest  highway  boundary  along  this  road,  therefore,  was  100 
feet.  The  plaintiff  was  riding  with  a  man  named  O'SulUvan  on  Sep- 
tember 12,  1900,  when,  as  they  testified,  they  saw  the  board  sway- 
ing— "waving,"  as  they  expressed  it — and  it  soon  fell  over  with  a 
crash,  frightening  the  horse  the  man  was  driving.  The  horse  became 
unmanageable,  kicked  and  broke  the  carriage  and  harness,  and  the 
plaintiff  was  thrown  out  and  injured.  It  appears  that  on  the  morn- 
ing of  the  accident  there  was  quite  a  strong  wind  from  the  south,  al- 
though there  is  considerable  conflict  in  the  evidence  as  to  the  extent 
of  it. 

There  were  several  coincident  events  causing  the  injuries,  not  within 
the  range  of  those  which  might  have  been  anticipated.   The  braces 

had  become  loosened,  and  the  wind  at  this  particular  time  was  blow- 
ing from  the  south  and  against  the  structure,  and  at  that  juncture  the 
plaintifT  was  passing  along  this  country  highway  more  than  100  feet 
distant.  These  corresponding  occurrences  could  not  have  been  fore- 
seen. It  may  be  that  a  door  on  a  barn  biack  from  the  highway  100 
feet  might  blow  open  with  a  swirl  and  a  bang,  and  frighten  a  horse 
traveling  along  the  highway,  but  a  misfortune  of  that  kind  could 
hardly  be  anticipated  so  that  the  farmer  would  be  imputable  wth 
negligence  for  leaving  his  door  unfastened.  The  cause  of  the  mis- 
hap in  this  case  was  an  unexpected  and  unusual  one,  bringing  the 
accident  within  that  class  which  are  termed  "unavoidable  and  unfore- 
seen." 

There  was  no  contractual  relation  existing  between  the  defendant 
and  the  plaintiff  or  anyone  traveling  along  this  highway,  and  in  the 
exercise  of  hts  dominion  over  his  property  the  defendant,  as  to  such 
a  wayfarer,  owed  only  the  duty  of  ordinary  care  and  caution.  Cosu- 
lich  et  al.  v.  Standard  Oil  Co.,  122  N.  Y.  riS,  25  N.  E.  259,  19  Am. 
St.  Rep.  475;  Tucker  v.  Mack  Paving  Company,  61  App.  Div.  521, 
70  N.  Y.  Supp.  688.  With  a  signboard  of  these  moderate  dimensions, 
with  85  feet  of  railroad  lands  between  his  own  and  the  highway,  and 
with  his  structure  15  feet  in  from  his  line,  he  filled  the  measure  of 
that  reasonable  care  imposed  upon  him,  and  commensurate  with  any 
probable  or  conceivable  danger.  He  could  not  forecast  the  uncom- 
mon occurrences  which  resulted  in  the  injuries  to  the  plaintiff,  and 
hence  they  are  not  within  the  compass  of  the  obligation  he  owed  to 
her.  The  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed.  All  concur,  McLEKNAN,  J.,  not 
voting. 
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(Supreme  Conrt.  Appellate  Division,  Fourth  Department   March  10,  190S.) 

L  DlSOKDE&LT  COHDDOT— Cmi.  AOTIOK  FOR  PiKB— JURISDICTION  OF  MtJNIClPAL 
COOBT. 

An  ordinance  enacted  pursuant  to  section  17  of  the  charter  of  BuCfalo 
<Law6  1891,  c.  lOB).  provided  that  persons  convicted  o(  disorderly  conduct 
aa  therein  defined  should  be  fined,  and  tliat,  in  case  such  person  should 
not  Immediately  pay  such  fine,  he  or  she  might  be  committed  to  the 
county  penitentiary.  Sections  20,  23,  24,  of  the  charter  provide  for  the 
recovery  of  a  fine  Imposed  by  ordinance,  lij  a  ^vll  action  in  the  municipal 
court,  and  prescribe  the  procedure;  and  section  25  provides  for  the  eu- 
Corcanent  of  an  unpaid  fine  by  execution  against  the  body  of  defendant 
and  confinement  In  the  penitentiary.  Section  21  provides  that  a  person 
convicted  of  disorderly  conduct  under  an  ordinance  "shall  be  fined  or 
committed  to  the  county  penitentiary";  and  section  20  provides  that, 
when  an  ordinance  provides  for  imprisonment  on  conviction,  the  proceed- 
ings shall  be  in  the  manner  provided  by  law  for  criminal  prosecutions. 
Eeld,  the  (o^lnance  defining  and  punishing  disorderly  conduct  Is  enacted 
under  sections  21  and  26  of  the  charter,  which  provide  for  criminal  'pro- 
ceedings, and  do  not  authorize  a  dvll  action  to  recover  a  fine  In  the  mu- 
nicipal court. 

Spring,  dissenting. 

Appeal  from  Special  Term,  Erie  county. 

Action  by  the  city  of  Buffalo  against  Josephine  Preston.  From  a 
judgment  of  the  Supreme  Court  affirming  a  judgment  of  the  municipal 
court  of  the  city  of  Buffalo  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  ADAMS,  P.  J.,  and  SPRING,  WILLIAMS,  HIS- 
COCK,  and  NASH,  JJ.  * 

William  S.  Jackson,  for  appellant. 
William  H.  Gorman,  for  respondent 

HISCOCK,  J.  This  action  was  brought  to  recover  of  defendant  a 
fine  because  of  her  alleged  violation  of  certain  ordinances  of  the  city 
of  Buffalo  which  prohibited  the  keeping  of  houses  of  ill  fame  as  be- 
ing disorderly  conduct.  There  seems  to  have  been  no  doubt  upon  the 
trial  in  municipal  court  but  that  the  evidence  warranted  the  conclusion 
that  defendant  had  been  guilty  of  the  conduct  charged.  At  any  rate, 
no  question  of  that  character  is  presented  or  raised  upon  this  ap- 
peal. The  proposition,  however,  is  strongly  urged  that  the  ordi- 
nances upon  which,  if  at  all,  this  action  must  rest,  did  not  in  fact 
authorize  a  civil  action  in  municipal  court  to  recover  a  fine,  but 
that  such  ordinances  rather  pointed  the  way  to  criminal  proceed- 
ings. In  addition  to  this,  and  to  other  propositions  advanced  against 
the  propriety  of  the  practice  followed  in  this  case  in  directing  a  ver- 
dict and  in  fixing  the  amount  of  the  fine  for  which  the  verdict  was 
rendered,  it  is  also  claimed  that  it  was  unconstitutional  for  the  mu- 
nicipal authorities  by  way  of  additional  punishment  to  adopt  ordi- 
nances which  should  provide  a  course  of  proceeding  by  a  civil  ac- 
tion for  a  fine  against  the  keeping  of  a  house  of  ill  fame  under  the 
designation  of  'disorderly  conduct,'*  when  the  general  statutes  of 
the  state  already  provided  for  criminal  proceedings  against  the  same 
acts  which  constituted  such  disorderly  conduct ;  that  under  said  ordt- 
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nances  defendant  was  deprived  of  trial  before  a  constitutional  jury 
of  12  men. 

We  shall  take  up  the  consideration  of  the  question  first  presented, 
because,  in  our  judgment,  the  appellant's  contention  in  respect  there- 
to is  correct  We  do  not  think  that  the  ordinances  reUed  upon  by 
plaintiff  did  authorize  this  civil  action  to  recover  a  fine  ui  municip^ 
court,  and  that,  therefore,  the  court  was  without  jurisdiction,  and 
the  judgment  must  fall.  The  consideration  and  discussion  of  such 
question  requires  a  statement  somewhat  at  length  of  various  pro- 
visions in  the  charter  of  the  city  of  Buffalo,  which  conferred  the 
power  upon  the  municipal  government  to  adopt  and  enforce  ordi- 
nances, and  also  of  the  ordinances  themselves  which  are  involved 
here. 

Subdivision  3  of  section  17  of  the  charter  of  the  dty  of  Buffalo 
(chapter  105,  Laws  1891,  and  amendments)  provides  that  "the  com- 
mon council  shall  from  time  to  time  enact  ordinances  •  •  •  to 
define  and  prevent  disorderly  conduct." 

Sections  20,  23^  34,  and  35  of  said  charter  further  provide  as  fol- 
lows : 

"Sec.  20.  A  fine  for  Tfolating  any  ordinance  enacted  under  the  authority 
conferred  by  this  act  may  t>e  prescribed  in  tbe  ordinance,  not  exceeding  two 
hundred  and  fifty  dollars.  The  ordinance  may  prescribe  that  the  fine  for  its 
violation  shall  not  be  less  nor  more  than  a  certain  sum;  In  which  case,  the 
amount  of  penalty  shall,  within  said  bounds,  be  fixed  by  the  court  or  officer 
before  whom  the  matter  sliall  be  tried.  A  civil  action  may  be  maintained 
to  recover  a  fine  Imposed  by  any  ordinance  enacted  under  the  authority  con- 
ferred by  this  act" 

"Sec.^.  Actions  to  recover  fines  Incurred  under  this  title  or  the  ordi- 
nances enacted  pursuant  to  it,  shall  be  brought  In  the  name  of  the  dty.  In 
the  complaint  in  such  action  It  s^all  be  sufflctent  to  allege,  generally,  that 
tbe  defendant  has  violated  tbe  provisions  of  said  title  ac  ordinance,  stating 
the  provisions  thereof  of  which  a  breach  Is  claimed,  and  the  amount  for 
which  Judgment  Is  demanded.    •   •  • 

"Sec.  24.  If  the  action  be  brought  In  the  municipal  court  of  Buffalo  the 
fli-st  process  may  be  a  warrant  or  summons.    •   •  • 

"Sec.  25.  Execution  upon  Judgment  for  fine  may  Issue  Immediate,  and 
shall  command  the  officer  to  whom  It  shall  be  directed  and  delivered,  U  tiie 
Judgment  and  his  fees  shall  not  be  Immediately  paid,  to  take  the  body  of 
the  defendant,  and  deliver  blm  or  her,  with  a  copy  of  the  execution,  to  tbe 
Iceeper  of  the  Erie  county  penitentiary;  and  said  iieeper  shall  confine  such 
defendant  In  said  penitentiary  for  the  term  of  one  day  for  each  and  every 
dollar  unpaid  upon  said  Judgment,  not  exceeding  six  months.   •  •  •» 

The  foregoing  sections  clearly  provide  for  the  imposition  of  a 
fine  for  the  violation  of  an  ordinance  authorized  by  the  act,  recovera- 
ble by  civil  action,  and  point  out  the  course  of  procedure  therein. 
As  we  understand  it,  no  question  is  made  that  the  municipal  court 
of  the  city  of  Buffalo  would  have  jurisdiction  of  an  action  brought 
to  recover  a  legal  fine  where  a  civil  action  was  authorized. 

We  pass  next  to  the  quotation  of  sections  21  and  26  of  saud  char- 
ter, which  provide  as  follows : 

"Sea  21.  An  ordinance  passed  under  subdivision  three  of  section  seventeen 
of  this  act  [already  referred  to  as  authorizing  the  adoption  of  ordinances 
to  define  and  prevent  disorderly  conduct]  may  provide  that  any  person, 
upcm  conviction  of  a  violation  thereof,  shall  be  fined  or  committed  to  tbe 
Brie  county  penitentiary  for  such  time  as  the  court  or  officer  before  whom 
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mdi  penon  wu  cooTlcted  Bball  fix,  not  «xceedlng  six  months,  In  case  the 
person  conTicted  of  such  violation  Is  fined  and  does  not  Immedlatdy  pay 
such  fine,  be  may  be  committed  to  the  Erie  county  penitentiary  for  the  tram 
of  one  day  for  each  and  every  dollar  of  said  fine  not  paid.   *  *  *" 

"Sec.  36.  When  an  ordinance  provides  that  a  person  convicted  of  breach 
of  tt  may  be  sentenced  to  confinement  In  the  penitentiary,  the  person  char- 
ged with  a  violation  of  snch  ordinance  shall  be  proceeded  against  In  the 
way  provided  by  law  for  proceedings  against  persons  cbar^  with  the 
commission  of  a  criminal  otteaae." 

We  think  that  the  foregoing  two  sections  authorize  and  relate  to 
crinunal  proceedings.  The  last  one  manifestly  does.  We  think  that 
the  first  one  also  does ;  that  it  Is  not  connected  with  the  other  sec- 
tions first  quoted  in  providing  for  a  civil  action  merely  to  collect 
a  fine.  When  this  section  gives  the  court  or  officer  before  whom 
the  alleged  violator  is  brought  the  power  upon  conviction  either  to 
fine  or  commit  to  the  penitentiary,  its  character  as  between  civil 
and  criminal  proceedings  must  be  determined  by  all  the  powers 
therein  conferred.  The  power,  at  the  option  of  the  court  or  offi- 
cer to  commit  to  the  penitentiary,  implies,  as  we  think,  a  judgment 
and  sentence  to  that  effect,  and  indicates  necessarily  a  proceeding  of 
a  criminal  nature.  The  nature  of  the  proceeding  is  not  changed  or 
diminished  in  this  respect  because  the  optional  power  is  given  to 
confine,  rather  than  sentence  and  commit  to  the  penitentiary.  Con- 
cededly,  the  municipal  court  of  Buffalo  had  no  power  to  entertain 
criminal  proceedings.  This  is  distinctly  admitted  by  the  learned 
counsel  for  the  respondent  in  his  brief,  and  there  can  be  no  doubt 
about  the  correctness  of  his  admission. 

We  next  proceed  to  the  ordinances  which  were  adopted  by  the 
city  of  Buffalo  under  the  sections  of  the  charter  already  quoted,  and 
under  the  alleged  authority  of  which  this  action  was  brought  for  the 
purpose  of  determining  whether  said  ordinances  were  in  fact  framed 
and  adopted  under  the  charter  provisions  authorizing  civil  proceed- 
ings to  collect  a  fine,  and  therefore  authorized  this  civil  action  in  mu- 
nicipal court.  As  already  indicated,  we  do  not  think  that  they  were 
so  framed.  In  chapter  9  of  the  ordinances  of  said  city  we  find  the 
provisions  under  review  as  follows : 

Dteorderty  Conduct  SecUon  1.  Disorderly  conduct  Is  defined  to  be  the 
doing  or  commission  of  any  of  the  acts  prohibited  in  this  chapter,  and  any 
person  who  shall  do  or  commit  any  of  said  acts  shall  be  guilty  of  disor- 
derly conduct. 

"Sec.  2.  No  person  shall  keep  a  house  of  ill  fame,  house  of  prostitution,  or 
ass^piatlon  house  within  the  city,  or  shall  in  any  manner  contrlbnte  to  the 
support  of  such  bouses,  or  shall  voluntarily  reside  th^eln." 

"Sec.  SO.  Every  person  who  shall  be  convicted  of  a  violation  of  any  of  the 
provisions  of  this  chapter  sball  be  fined  not  less  than  two  dollars  nor  more 
than  one  hundred  dollara,  and  In  case  the  person  convicted  of  such  violation 
shall  not  Immediately  pay  snch  fine  be  or  she  may  be  committed  to  the  Erie 
county  penitentiary  for  the  term  of  one  day  Cor  each  and  every  d<dlar  of 
said  fine  not  paid.   •  •  *" 

The  last  section  is,  of  course,  the  decisive  one  in  this  inquiry.  We 
think  that  an  examination  of  its  language  at  once  suggests  that  it  was 
framed  under  and  in  accordance  with  the  provisions  of  section  21  of 
the  charter,  hereinbefore  already  quoted,  and  which,  as  we  have  indi- 
cated, in  our  judgment  provides  for  criminal  proceedings,  or  at  least 
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does  not  relate  to  and  provide  for  merely  civil  actions  to  collect  fines. 
The  language  of  said  ordinance,  in  accordance  with  the  authority 
conferred  by  said  provision  of  the  charter,  seems,  under  a  fair  con- 
struction, to  plainly  provide  that  any  person  convicted  of  a  violation  of 
the  ordinances  against  disorderly  conduct  may  be  fined  a  certain 
amount,  and,  if  said  fine  is  not  paid,  committed  to  the  penitentiary. 
We  think  it  must  be  fairly  inferred  that  this  fine  and  contingent  com- 
mitment to  the  penitentiary  are  to  be  provided  for  in  a  judgment  and 
sentence  of  the  court.  The  authority  to  take  hold  of  thd  convicted 
person  and  lock  him  up  in  the  penitentiary  if  he  does  not  pay  his  fine, 
must  be  found  somewhere,  and  that  abiding  place  would  naturally  and 
necessarily  be  in  the  sentence  and  judgment  of  the  court  which  con- 
victed him.  To  secure  the  remedy  outlined  by  the  ordinance  in  the 
case  of  a  conviction  for  the  offenses  described,  the  court  would,  in  ef- 
fect, provide  that  the  guilty  person  should  pay  a  fine  and  stand  com- 
mitted until  said  fine  was  paid.  This,  beyond  any  question,  would  be  a 
determination  in  a  criminal  proceeding.  It  would  be  in  analogy  with 
sections  484  and  487  of  the  Code  of  Criminal  Procedure: 

"Sec.  484.  *  ■*  *  A  judgment  tbat  the  defendant  paj  a  flue  may  alao 
direct  that  he  be  Imprisoned  until  the  fine  be  eatisfied,  specifying  the  extent 
of  the  Imprisonment,  which  cannot  exceed  one  day  for  every  dollar  of  the 
toe." 

"Sec.  487.  If  the  judgment  be  Imprisonment,  or  a  fine  and  Imprlaonment 
until  It  be  paid,  the  defendant  must  forthwith  be  committed  to  the  custody 
at  the  proper  officer,  aud  by  him  detained,  until  the  judgment  be  com- 
plied with." 

We  think  that  the  provision  in  said  ordinance  that  the'  conYicted 
person,  in  default  of  payment  of  his  fine,  shall  be  cCHnmitted  to  the 

penitentiary,  clearly  implies  the  power  upon  the  part  of  the  convicting 
court  to  include  in  its  sentence  and  judgment  the  provision  for  such 
result,  and  that  the  judgment  so  providing  would  be  one  in  a  criminal 
proceeding. 

Turning  in  the  other  direction,  it  seems  to  us  that  it  would  require 
a  construction  strained  and  savoring  somewhat  of  force  to  hold  that 
said  ordinance  was  an  enactment  under  and  upon  the  line  of  the  pro- 
visions of  the  charter  quoted  relating  to  civil  actions  for  fines,  and 
especially  that  the  brief  provision  that  the  convicted  person,  upon  not 
paying  his  fine,  might  be  committed  to  the  penitentiary,  was  intended 
to  be  a  provision  under  section  25  of  the  charter  for  the  details  of  a 
civil  execution  upon  a  judgment  for  a  fine  which  should  command 
the  officer  to  take  the  body  of  the  defendant  if  he  did  not  pay  the  fine 
and  costs.  Again,  a  mere  inspection  of  the  provisions  of  the  ordi- 
nance in  question  and  of  the  provisions  of  the  charter  for  civil  pro- 
ceedings indicates  to  our  mind  an  entire  lack  of  relationship  between 
them.  If  section  30  (ordinances)  was  intended  to  provide  for  dvil 
proceedings  to  collect  a  fine  under  the  sections  of  the  charter  govern- 
ing that  subject,  it  was  absolutely  unnecessary  lor  it  to  do  more  than 
provide  the  amount  of  the  fine  to  be  imposed  in  case  of  a  violation  of 
the  ordinance.  That  being  done,  the  charter  provisions  then  took 
hold  of  the  subject,  and  amply  provided  for  a  civil  action  to  be  main- 
tained to  recover  the  fine,  and  for  the  proceedings  in  that  action,  in- 


Digiitzed  by 


Google 


Sup.  Ct.) 


flB6 


eluding  the  judgment  and  body  executic^  in  default  of  payment  of  the 
fine. 

Upon  the  other  hand,  section  2t  of  the  charter,  relating,  in  our  opin- 
ion, as  we  have  suggested,  to  criminal  proceedings,  expressly  enacts 
that  an  ordinance  adopted  under  section  17  of  the  charter,  relating  to 
disorderly  conduct,  may  contain  just  such  provisions  with  reference 
to  fines  and  commitment  to  the  penitentiary  as  section  30  of  the  ordi- 
nances does  contain.  Thus,  some  of  the  provisions  of  said  ordinance, 
which  are  superfluous  and  unnecessary  if  it  relates  to  fines  to  be  cd- 
lected  by  civil  actions,  are  expressly  suggested,  and  natural,  if  held 
to  relate  to  proceedings  under  the  criminal  sections  of  the  charter.  It 
is,  perhaps,  of  some  significance  that  the  ordinance,  section  30,  prior 
to  1899,  read  as  follows : 

"Every  person  who  stutll  be  convicted  of  the  doing  or  commission  of  any 
of  the  acts  prohibited  In  the  foregoiug  provisions  of  this  chapter  shall  for- 
feit a  penalty  of  not  lees  than  five  dollars  nor  more  than  one  hundred 
dollars  onless  a  different  penalty  Is  speclQcally  prescribed." 

During  said  year  it  was  amended  by  adding  the  words  now  found 
therein  with  reference  to  the  commitment  to  the  penitentiary  in  case  - 

of  nonpayment  of  the  fine,  and  which,  as  has  already  been  fully  sug- 
gested, seem  to  us  to  be  so  thoroughly  in  harmony  with  the  provisions 
of  section  21  of  the  charter,  and  so  out  of  relation  with  the  other  pro- 
visions of  the  charter  relating  to  civil  actions  for  fines.  The  act  of 
keeping  a  house  of  ill  fame,  for  which  the  plaintiff  is  seeking  to  ad- 
minister a  punishment  through  a  fine  and  civil  action,  is  one  of  which 
the  general  criminal  law  of  the  state  beyond  any  question  takes  cog- 
nizance. We  think  there  is  force  in  the  suggestion  that  the  court 
should  not,  in  the  absence  of  a  clear  expression  of  such  intent,  infer 
a  purpose  to  provide  for  special  proceedings  by  ordinance  outside  of 
those  already  supplied  by  the  general  statute  law  of  the  state,  and 
which  proceedings,  in  effect,  subject  a  defendant  to  a  somewhat  sum- 
mary punishment.  In  saying  this  we  do  not  intend  to  indicate  in  any 
manner  our  opinion  that  the  lawmaking  body  of  the  municipality  may 
not,  under  legislative  authority,  by  proper  ordinances  provide  for  the 
punishment  (»  offenses  against  the  municipal  welfare  in  such  manner  by 
fines  to  be  recovered  in  civil  actions.  There  is  no  reason,  however, 
whv  the  intent  to  do  so  sliould  not  be  clearly  expressed. 

The  construction  wliich  we  have  placed  upon  the  language  and  char- 
acter of  the  particular  ordinances  under  review  necessarily  leads  to  a 
reversal  of  the  judgment  appealed  from,  however  ample  may  be  the 
power  of  the  common  council  to  adopt  in  proper  form  an  ordinance 
which  would  authorize  such  a  proceeding  as  plaintiff  has  attempted  to 
invoke  in  this  case.  '  The  judgment  of  the  Supreme  Court  and  muni- 
cipal cotirt  therefore  should  be  reversed,  with  costs. 

Judgment  of  the  5u|n-eme  Court  and  of  the  municipal  court  reversed, 
with  costs,  upon  questions  of  law  only,  the  facts  having  been  examined, 
and  no  error  found  therein.  All  concur,  except  SPRING,  J.,  who 
dissents  in  opinion. 

SPRING,  J.  (dissenting).  The  municipal  court  of  the  city  of 
Buffalo  was  created  by  the  charter  of  the  city,  and  its  jurisdiction. 
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which  is  exclusively  confined  to  civil  actions  or  proceedings,  is  de- 
fined in  the  charter  originating  it  (title  22  of  the  kevised  City  Char- 
ter; chapter  105,  Laws  1891,  and  acts  amendatory  thereof).  It  is 
specifically  vested  with  authority  to  maintain  actions  for  penalties 
(section  456,  subds.  5,  13) ;  in  the  latter  of  which  occurs  the  follow- 
ing: 

"The  court  shall  also  hare  JurlsdictloD  In  an  action  commenced  for  the 
recovery  of  a  fine  or  penalty  for  the  violation  of  an  ordinance  of  the  cltjr, 
and  In  an  action  or  proceeding  Instituted  for  the  poniahment  of  any  person 
for  the  offense  of  violating  any  such  ordinance." 

Section  17  of  title  2,  c.  X,  pertaining  to  the  legislative  department, 
which  is  the  common  council  of  the  city,  directs  that  body  to  enact 
ordinances  for  certain  purposes  enumerated,  and,  among  others, 
"to  define  and  prevent  disorderly  conduct;  to  prevent  all  dosorderiy 
assemblages,  all  disturbing  noise,  all  drunkenness  in  public  places; 
and  to  punish  vagrants,  beggars  and  disorderly  persons  as  defined 
by  law."  Section  20  of  the  act,  and  which  is  in  the  same  chapter, 
vests  the  power  in  the  common  council  to  fix  the  penalty  or  fine 
for  a  violation  of  any  ordinance  which  it  may  enact,  limiting  the 
maximum  sum  to  $250.  The  section  further  provides :  "A  civil 
action  may  be  maintained  to  recover  a  fine  imposed  by  any  ordinance 
enacted  under  the  authority  conferred  by  this  act."  If  the  penalty 
is  a  varying  sum,  it  is  to  "be  fixed  by  the  court  or  officer  before 
whom  the  matter  shall  be  tried."  By  section  23  it  is  provided  that 
"actions  to  recover  fines  incurred  under  this  title  or  the  ordinances 
enacted  pursuant  to  it,  shall  be  brought  in  the  name  of  the  city," 
and,  if  in  the  municipal  court,  "the  first  process  may  be  a  warrant 
or  summons."  The  form  of  the  complaint  (section  23),  and  when 
the  summons  may  be  returnable  and  served  (section  24),  are  also 
prescribed.  Section  25  provides  for  the  immediate  issuance  of  an 
execution  upon  a  judgment  for  a  fine,  and,  if  not  collected,  for  the 
deliverance  of  the  defendant  to  the  Erie  county  penitentiary,  and  his 
confinement  therein  "for  the  term  of  one  day  for  each  and  every 
dollar  unpaid  upon  said  judgment,  not  exceeding  six  months." 

To  sift  and  group  these  various  sections,  we  find  that  the  author- 
ity of  the  municipal  court  to  entertain  actions  to  recover  any  fine 
or  penalty  prescribed  by  the  common  council  is  given  by  the  Leg- 
islature. The  common  council  is  required  to  enact  certain  ordi- 
nances, but  it  possesses  no  power  to  enlarge  or  lessen  or  interfere  with 
the  jurisdiction  of  the  municipal  court  over  actions  for  penalties. 
The  duties  and  functions  of  that  court  have  already  been  taken  care 
of  by  the  charter  itself.  The  court,  for  the  purpose  of  enforcing 
its  judgments  for  fines  and  penalties,  is  not  restricted  to  an  execution 
against  the  property,  but  the  execution  commands  the  officer  to  im- 
prison the  judgment  debtor  in  the  county  penitentiary,  unless  pay- 
ment is  made  at  once;  that  is,  a  body  execution  is  permitted  to  en- 
force the  judgment.  All  these  steps,  it  is  to  be  remembered,  are 
fixed  by  the  Legislature  to  make  effective  the  civil  and  only  jurisdic- 
tion of  the  court  in  collecting  the  fines  or  penalties  prescribed  by  the 
common  council  in  its  ordinances. 

Pursuant  to  the  authority  deleeated  to  it  by  the  Legislature,  the 
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common  council  enacted  ordinances  defining  in  chapter  9  what  con- 
stituted disorderly  conduct,  and  covering  the  offense  upon  which 
this  action  is  founded  (section  2).  In  several  of  the  sections  a  specific 
sum  was  provided  for  the  violation  of  the  particular  ordinance,  while 
in  others  no  sum  is  established.  Section  30  of  this  chapter,  as 
amended  in  1899,  reads  as  follows : 

"Every  person  who  sball  be  convicted  of  a  violation  of  any  of  the  provi- 
sions of  this  chapter  shall  be  fined  not  less  ttian  two  dollars  nor  more  than 
one  hundred  dollars,  and  In  case  the  person  convicted  of  such  violation  shall 
not  immediately  pay  such  fine  h^  or  she  may  be  committed  to  the  .Erie 
comity  penltentta^  for  the  term  of  one  6aj  for  each  and  every  dollar  of 
uld  floe  not  paid.  All  provlalonB  of  this  chapter  Imposing  or  pr^crlblng 
tb9  penalty  or  punishment  tm  any  Tlolatton  thereof  Incon^tent  with  the 
ftrovMoiis  of  tbto  section  as  ammded  are  hereby  repealed.'* 

The  common  council  did  not  presume  to  declare  that  these  fines 
were  recoverable  in  a  civil  action  in  the  municipal  court.  An  enact- 
ment of  that  kind  would  not  have  been  within  its  province,  for  the 
reason,  already  noted,  that  the  Legislature  had  set  the  boundaries 
for  the  jurisdiction  of  that  court.  The  duty  of  the  common  coun- 
cil was  first  to  define- the  offense,  and  th^n  to  place  the  penalty, 
either  absolutely  or  within  certain  limits.  Its  enforcement  as  a  civil 
remedy  the  council  had  nothing  whatever  to  do  with,  and  evidently 
appreciated  the  limitations  upon  its  authority,  and  did  not  overstep 
them.  The  common  council,  however,  was  authorized,  in  effect, 
to  make  the  offense  of  disorderly  conduct  a  misdemeanor,  and  to  pre- 
scribe the  punishment  to  be  meted  out  upon  conviction  for  its  viola- 
tion (section  21,  Revised  Charter),  and  it  might  be  by  fine,  with  con- 
sequent imprisonment  in  the  county  penitentiary.  Section  26,  which 
evidently  has  reference  to  the  criminal  proceedings,  is  as  follows : 

"When  an  ordinance  provides  that  a  person  convicted  of  breach  of  It  may 
be  sentenced  to  conflnonent  In  tbe  penitentiary,  the  person  charged  with 
a  violation  of  such  ordinance  shall  be  proceeded  against  In  the  way  provided 
1^  law  for  proceeding  against  peraona  charged  with  the  omimlsslon  of  a 
criminal  offense." 

In  ordinances  enacted  for  the  repression  of  disorderly  conduct,  in 
addition  to  the  imposition  of  a  fine,  the  common  council,  at  its 
option,  by  section  21,  might  make  the  offense  a  misdemeanor.  The 
execise  of  this  power,  however,  was  not  intended  to  destroy  the  pen- 
alty or  fine  to  be  enforced  as  a  civil  remedy,  but  as  a  further  safe- 
guard for  the  curtailment  of  this  particular  class  of  offenses.  We 
have,  therefore,  two  distinct  remedies  permissible  against  one  who 
is  charged  with  a  violation  of  the  ordinances  defining  disorderly 
conduct — one  a  civil  action  in  the  municipal  court  to  recover  the 
fine  or  penalty,  and,  to  enforce  the  judgment,  a  body  execution  may 
issue  upon  failure  to  pay  forthwith ;  the  other  an  arrest,  and,  upon 
conviction  in  a  court  of  criminal  jurisdiction,  the  imposition  of  a 
fine  by  the  court,  and  imprisonment  in  a  penitentiary  in  default  of 
payment.  They  are  not  in  conflict.  The  statutes  frequently  make 
an  offense  a  misdemeanor,  and  also  attach  a  penalty  to  be  obtained 
in  an  action  at  law.  In  the  former  excise  law  the  seller  of  whisky 
without  a  license  was  liable  to  indictment,  and  also  a  civil  action  for 
a  penalty  at  the  instance  of  the  overseer  of  the  poor  of  the  town. 
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If  the  ordinance  did  not,  in  terms,  make  a  keeper  of  a  disorderly 
house  liable  to  punishment  as  a  criminal,  he  would  be  so  liable  by 
virtue  of  the  debnition  of  that  crime  in  the  Penal  Code  (section  322). 

Concede,  as  is  contended,  that  section  30  was  enacted  primarily 
pursuant  to  section  21  of  the  charter  to  autliorize  a  criminal  prose- 
cution. That  is  the  only  prosecution  the  common  council  could  au- 
thorize. The  charter  itself  already  vested  the  municipal  court  with 
jurisdiction  over  fines  and  penalties.  The  common  council,  in  this 
section,  did  fix  the  fine  for  disorderly  conduct,  and  that  gave  the 
civiL  court  the  power  to  entertain  a  suit  for  its  enforcement.  The 
last  clause  of  section  30  repeals  all  provisions  of  the  chapter  "im- 
posing or  prescribing  the  penalty  or  punishment  for  any  violation 
thereof  inconsistent  with  the  provisions  of  this  section  as  amended" 
That,  in  effect,  repeals  every  one  of  the  provisions  which  fix  a  pen- 
alty, for  they  either  name  its  sum  absolutely,  or  else  the  range  is 
not  identical  with  that  provided  by  section  30.  It  is  either  less  or 
more.  It  would  seem,  therefore,  that  the  common  council  intended 
by  this  amendment  to  prescribe  the  fine  for  every  offense  uniformly 
within  the  limits  of  $2  and  $100.  This  construction  finds  supp<«t 
in  the  fact  that  by  the  original  section  30  the  penalty  fixed  applied 
•'unless  a  different  penalty  is  specifically  prescribed."  In  the  amended 
section  this  clause  is  significantly  omitted.  But  an  examination  of 
the  various  sections  of  chapter  9  discloses  that  the  technical  word- 
ing ordinarih  applicable  to  a  criminal  prosecution  was  not  designed. 
At  least  in  four  of  the  sections  it  is  provided  that  the  person  "upon 
conviction  forfeit  and  pay  a  penalty,"  or,  in  substance,  that  lan- 
guage is  used  (sections  25,  27,  31,  and  32);  in  others  the  words 
"forfeit  a  penalty"  (sections  7  and  24)  and  '  under  a  penalty  *  *  * 
for  each  offense"  (sections  18,  20,  22,  and  23).  Imprisonment  in 
the  penitentiary  is  provided  for  in  section  21  of  the  charter,  which 
may  be  said  to  relate  to  misdemeanors  only,  and  also  by  section  25, 
which  clearly  applies  to  civil  actions;  and  the  incarceration  in  eadi 
case  depends  upon  the  omission  of  the  defendant  to  pay  the  fine 
imposed,  and  the  punishment  of  the  defendant  is  limited  precisely 
alike  to  the  amount  of  the  fine.  It  is  entirely  reasonable,  therefore, 
to  assume  that  the  common  council  had  both  of  these  charter  pro- 
visions in  mind  when  it  enacted  section  30.  The  phraseolog^y  of  the 
section  may  not  be  happy,  but  we  must  realize  that  it  was  adopted 
in  the  light  of  the  charter  provisions  prescribing  the  means  of  en- 
forcing remedies  and  administering  punishment. 

It  is  also  to  be  observed  that  no  specific  warrant  is  found  in  sec- 
tion 30  to  impose  sentence,  which  seems  to  be  contemplated  by 
section  26  of  the  charter.  That  is,  so  careful  was  the  common  coun- 
cil to  hew  to  the  line  of  imposing  a  fine  that  even  in  the  criminal 
proceedings,  if  such  were  designed  by  section  30,  tliey  were  not 
severed  from  the  fine  or  penalty,  but  were  subsidiary  to  it  for  the 
purpose  of  its  enforcement. 

The  provisions  under  review  have  been  sustained  by  authority  to 
the  effect  that  the  fact  the  keeping  of  a  bawdy  house  is  a  misdemeanor 
(Pen.  Code,  §  322)  did  not  deprive  the  common  council  of  authority 
to  enact  ordinances  declaring  the  keeper  of  such  a  house  was  guiUy 
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of  disorderly  conduct,  and  a  suit  to  recover  the  penalty  established 
for  its  violation  might  be  maintained.  People  v.  Miller,  38  Hun, 
82;  Arhart  v.  Stark,  6  Misc.  Rep.  579,  27  N.  Y.  Supp.  301 ;  City  of 
Buffalo  V.  Schliefer,  25  Hun,  275.  Ordinances  of  this  character  are 
within  the  police  control  and  regulation  of  the  city,  and  prosecution 
for  the  offense  is  a  civil  action,  and  a  summary  trial  is  allowed. 
Ogden  V.  City  of  Madison,  111  Wis.  413,  87  N.  W.  568,  55  L.  R. 
A.  506;  Wong  V.  Astoria,  13  Or.  538,  11  Pac.  295;  Mankato  v.  Ar- 
nold, 36  Minn.  62,  30  N.  W.  305. 

It  is  somewhat  uncertain  from  the  record  just  the  course  pursued 
by  the  municipal  court  judge  at  the  dose  of  the  evidence.  A  jury 
had  been  impaneled,  and  they  were  directed  by  the  court  to  return 
a  verdict  of  guilty,  but  the  court  later  on  stated  that  this  was  a  pro- 
ceeding to  recover  a  fine,  and  not  a  criminal  proceeding.  The  form 
o£  the  verdict  rendered,  and  whether  the  jury  fixed  the  penalty,  do 
not  appear.  I  assume,  however,  that  the  court  directed  a  verdict 
for  a  specific  sum.  By  section  457  of  the  charter  (Laws  1895,  c. 
805),  "where  a  jury  trial  is  had,  the  court  is  vested  with  the  same 
powers  before  a  verdict  is  rendered  as  are  conferred  by  law  upon 
the  Supreme  Co|irt  in  the  trial  of  an  action  before  it."  This  would 
seem  to  vest  the  trial  judge  with  authority  to  direct  a  verdict  in  a 
case  where  the  direction  is  permissible  in  the  Supreme  Court.  Sec- 
tion 20  of  the  charter  gives  the  court  the  authority  to  determine  the 
amount  of  the  penalty  where  it  is  between  two  sums. 

I  think  the  judgment  should  be  affirmed,  with  costs. 


EBENB  T.  NEWARK  WATG&  GASH  MFG.  CX). 
(Sapreme  Coart,  Appellate  Division,  First  Department  Mareb  6,  1908.) 

1,  Bonds — Sdhettbhip — Aotioks— Complaint. 

A  complaint  alleged  that  defendant  executed  a  bond  to  secure  pay- 
ment for  gold  delivered  under  a  contract  whicb  was  to  contiDue  from 
May  8,  1001,  to  January  1,  1902,  and  that  defendant  agreed  to  be  au- 
■werab^e  to  plaintiff  tat  damages  at  tibe  termination  of  the  contract  for 
loss  of  gold  In  excess  of  a  certain  amount,  and  tbat  on  September  1, 
1901,  an  accounting  was  bad.  whlcb  disclosed  a  shortage,  which  plain- 
tlflF  demanded  from  the  principal,  but  which  he  refused  to  pay,  and  that 
the  loss  has  not  yet  been  made  good.  *  Hetd  that,  the  action  not  having 
been  brought  until  after  January  1,  1902,  the  complaint  was  not  demur- 
rable as  to  the  sureties  as  alleging  a  termination  ot  tbe  contract  on 
September  1,  1901. 

S.  Bamk— Commencement  oi"  Suit— Date— Dbtkrminati on. 

Where,  In  au  action  on  a  bond,  the  date  of  tbe  commencement  of  the 
action  became  material  in  determining  the  sufficiency  of  the  complaint, 
it  was  improper  for  the  court  to  base  its  determination  thereof  on  a 
coDceseion  made  on  the  argument  of  the  demurrer,  but  tbe  court  should 
have  taken  Judicial  notice  that  the  action,  was  not  commenced  before 
tbe  date  of  the  summons. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Charles  J.  Keene  against  the  Newark  Watch  Case  Manu- 
facturing Company.  From  an  interlocutory  judgment  overruling  a 
demurrer  to  the  amended  complaint,  defendant  appeals.   Affirmed.  • 
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Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, INGRAHAM,  and  LAUGHLIN,  JJ. 

Isaac  L.  Miller,  for  appellant. 
A.  Judson  Hyatt,  for  respondent 

LAUGHLIN,  J.  The  demurrer  is  upon  the  ground  that  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
plaintiff  had  a  contract  with  the  Camm  Watch  Case  Company,  by 
which  he  was  to  deliver  gold  to  it  for  manufacture  into  watch  cases, 
and  it  agreed  to  account  to  him  at  all  reasonable  times  for  the  gold 
thus  furnished,  and  to  satisfy  any  obligation  that  might  arise,  during 
the  existence  of  the  agreement  or  at  its  termination,  on  account  of  any 
loss  in  gold  in  handling  and  using  the  same  m  the  execution  of  the 
contract.  The  contract,  by  its  express  terms,  was  to  continue  from 
the  8th  day  of  May,  1901,  until  the  ist  day  of  January,  1902.  The 
action  is  upon  a  bond  by  which  the  defendant  agreed  to  be  answerable 
to  him  in  damages  at  the  termination  of  said  contract  "for  any  loss  of 
gold  in  an  amount  in  excess  of  one-half  of  one  per  centum  of  all  gold 
furnished  thereunder."  The  plaintifif  alleged  that  he  delivered  to  the 
Camm  Watch  Case  Company,  pursuant  to  said  contract,  gold  of  the 
value  of  $49,000;  that  on  the  ist  day  of  September,  1901,  an  accounting 
was  had,  as  authorized  by  the  contract,  which  disclosed  a  shcMtage  of 
the  gold  so  furnished  of  the  value  of  $5,600.15 ;  that  he  demanded  that 
the  Camm  Watch  Case  Company  make  good  the  deficiency,  or  pay  the 
cash  equivalent,  and  it  has  done  neither ;  that  the  defendant  has  been 
apprised  of  the  loss,  and  requested  to  make  the  same  good,  but  has 
failed  to  do  so,  and  the  loss  has  not  yet  been  made  good.  Judgment 
is  demanded  ^or  the  amount  for  which  defendant  is  liable  under  the 
bond. 

If,  as  contended  by  the  appellant,  it  be  the  legal  effect  of  the  allega- 
tion of  the  complaint  that  the  contract,  which  was  to  continue  until 
the  1st  day  of  January,  1902,  was  terminated  on  the  ist  day  of  Septem- 
ber, 1901,  it  by  no  means  follows  that  the  defendant  is  not  liable.  If 
that  were  the  effect  of  the  allegation,  the  inference  would  be  that  the 
contract  was  so  terminated  on  account  of  the  failure  of  the  Camm 
Watch  Case  Company  to  make  good  the  deficiency  of  gold  found  on 
the  acounting  at  that  time.  It  being  sufficiently  alleged  that  the  de- 
ficiency continued  down  to  the  commencement  of  the  action,  the  de- 
fendant imquestionably  would  be  liable,  provided  the  action  were  not 
commenced  before  the  ist  day  of  January,  1902,  at  which  time  the 
contract  was,  in  any  event,  to  expire.  It  is  unnecessary  to  decide 
whether  an  earlier  termination  of  the  contract  would  render  the  de- 
fendant liable  before  the  ist  day  of  January,  1902. 

The  learned  justice  at  Special  Term,  in  sustaining  the  sufficiency  of 
the  complaint,  wrote  an  opinion  fully  and  ably  considering  every  point 
urged  in  support  of  the  demurrer.  We  would  affirm  on  that  opinion, 
were  it  not  for  the  fact  that  it  fixes  the  date  of  the  commencement  of 
the  action,  which  became  important  on  the  determination  of  the  de- 
murrer, by  a  concession  made  upon  the  argument  of  the  demurrer. 
The  sufficiency  of  a  pleading  to  which  a  demurrer  is  intti*posed  should 
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not  be  determined  on  a  concession  which  forms  no  part  of  the  record, 
and  is  not  incorporated  in  the  pleading  by  an  appropriate  amendment. 
By  the  express  provisions  of  section  418  of  the  Code  of  Civil  Pro- 
cedure it  is  declared  that  "the  summons  is  deemed  the  mandate  of  the 
court."  The  summons  is  dated  March  28,  1902.  We  think  the  trial 
court  could  have  taken  judicial  notice  that  the  action  was  not  com- 
menced before  the  date  of  the  surranons,  and  that  would  have  led  to  the 
same  result. 

It  fdlows,  therefore,  that  the  interlocutory  judgment  should  be 
affirmed,  with  costs,  but  with  leave,  to  the  defendant  to  withdraw  its 
demurrer  and  plead  over  on  paying  the  costs  of  the  demurrer  and  of  the 
appeaL  All  concur. 


(Supreme  Ck>art,  Appellate  DItIbIod,  Fourtb  Department    Marcb  10,  1903.) 

1.  Carriers  —  Injuries  to  Pabsekgers— Trial— Misconduct  of  Counsel— 
Rbveksiblb  Erkob. 

In  an  action  for  Injuries  to  a  pasaenger,  after  an  objection  liad  been 
snstained  to  a  qnealiim  asked  of  defendants  witness  on  croBs-examlna- 
tltm  as  to  whom  a  doctor,  who  accompanied  the  witness  on  a  visit  to 
plaintiff^. represented,  idalntlfTs  counsel  asked  witness  whether  sach  doc- 
tor did  not  go  to  settle  with  plaintiff,  and  whether  he  was  uot  represent- 
ing an  Insurance  company  back  of  defendant,  to  which  defendant's  coun- 
sel at  once  objected,  and  which  was  not  allowed  to  be  answered.  Held. 
that  the  asking  of  sach  question  constituted  reversible  error,  where  It  did 
not  afflrmatively  appear  that  It  did  not  affect  the  verdict,  tbongb  the  court 
Instructed  the  Jury  that  they  should  not  regard  It 

Appeal  from  Trial  Term,  Jefferson  county. 

Action  by  Julius  Manigold  against  the  Black  River  Traction  Com- 
pany. From  a  judgment  in  lavor  of  plaintiff,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial  on  the  minutes,  defendant  ap- 
peals. Reversed. 

The  action  was  commenced  on  the  26th  day  of  June,  1899,  to  re- 
cover damages  for  injuries  sustained  by  the  plaintiff  on  the  19th  day 
of  March,  1899,  by  being  thrown  from  one  of  defendant's  cars  while 
riding  therein  as  a  passenger,  alleged  to  have  been  caused  through 
the  negligence  of  the  defendant. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  NASH,  JJ. 

Thomas  Burns,  for  appellant. 
John  N.  Carlisle,  for  respondent. 

McLENNAN,  J.  The  evidence  adduced  upon  the  trial  was  of 
such  a  character  as  to  make  the  question  of  defendant's  negligence 
and  plaintiff's  freedom  from  contributory  negligence  issues  of  fact 
for  the  determination  of  a  jury.  The  extent  of  plaintiff's  injuries  was 
sluirply  litigated,  and  a  large  part  of  the  evidence  was  directed  to  that 
<luestion;  the  plaintiff  claiming,  in  effect,  that  as  a  result  of  the  acci- 
dent he  not  only  suffered  severe  and  constant  pain  up  to  the  time 
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of  the  trial,  but  that  his  injuries  were  of  a  permanent  character,  and 
that  the  pain  and  suffering  would  continue  through  life.  On  the 
other  hand,  the  defendant  contended  that  the  plaintiff  greatly  magni- 
fied his  injuries;  that  at  the  time  of  the  trial  he  had  substantially 
recovered  from  the  effects  thereof;  and  the  defendant  insists  that 
the  sum  awarded  to  the  plaintiff  by  the  jury  was  grossly  excessive, 
and  much  more  than  sufKcient  to  fully  compensate  him  for  the  in- 
juries sustained. 

From  the  evidence  contained  in  the  record  before  us  we  are  not 
prepared  to  hold  that  the  verdict  of  the  jury  is  excessive,  and  tor 
that  reason  to  reverse  or  modify  the  judgment.    It  is  not  necessary 

to  pass  upon  that  question  at  this  time.  It  is  apparent,  however, 
that  the  real  extent  and  character  of  the  plaintiff's  injuries  is  a  mat- 
ter of  such  uncertainty  as  to  require  that  the  determination  of  that 
issue  should  not  be  prejudiced  by  improper  evidence,  or  any  pro- 
cedure during  the  trlii  which  might  improperly  affect  the  result. 

This  brings  us  to  a  consideration  of  the  only  exception  wluch 
need  be  considered.  A  Mr.  Smith,  who  at  the  time  of  the  accident 
was  defendant's  superintendent,  was  called  as  a  witness  on  behalf 
of  the  defendant.  Upon  his  direct  examination  he  stated  that  two 
or  three  days  after  the  accident  he  called  upon  the  plaintiff  at  his 
home,  in  company  with  a  Dr.  Rockwell,  and  that  he  requested  the 
plaintiff,  as  soon  as  he  was  able,  to  come  and  see  him  (Smith),  and 
that,  perhaps,  the  matter  could  be  adjusted ;  that  the  plaintiff  prwn- 
ised  he  would,  but  failed  to  do  so.  On  cross-examination  Smith  was 
asked  by  plaintiff's  counsel : 

"Q.  Who  Is  tbl8  Dr.  Rodcwdl— one  that  went  down  to  see  Hanigoid 

ftbe  plaintiff]?  Defendaofa  Counsel;  Objected  to  as  Incompetent  and  im- 
material. We  asked  blm  if  be  made  a  visit,  and  be  eald  be  went  tbere  with 
Dr.  Rockwell.  Plaintiff's  Counsel:  1  want  to  know  who  Dr.  Kockwell  Is. 
Tbe  Court:  I  tbink  tbls  is  croBs-examlnation,  and  yon  may  ask  It.  Defend- 
ant's Counsel:  Exception,  please.  PlaintlfTs  Counsel:  Q.  Wbo  Is  Dr.  Bock- 
well?  A.  Dr.  Bockwell  la  a  man  that  was  visiting  here  at  that  timer  a  friend 
of  mine  from  New  York.  Q.  He  went  there  on  purpose  In  reference  to  this 
matter?  A.  He  went  with  me.  Q.  Went  there  representing  whom?  De- 
fendant's Counsel:  I  object  to  that  as  Immaterial.  (Objection  sustained.) 
Plaintiff's  Counsel:  Q.  Didn't  Dr.  Rockwell  go  there  to  try  and  settle  wltb 
Manigold,  and  wasn't  be  representing  tbe  insurance  company  back  of  this 
company?  Defendant's  Counsel:  I  object  to  that  question;  and  not  only 
object  to  it,  but  we  take  an  exception  to  tbe  question  put  by  counsel.  The 
Court;  The  point  about  It  is  this:  The  qnestion  is  not  a  proper  question  to 
ask.  The  objections  are  well  taken,  and  the  objections  are  sustained,  and  all 
that  has  been  said  on  the  subject  on  the  part  of  the  counsel  stricken  out  and 
the  Jury  won't  regard  It,  If  the  case  goes  to  the  Jury.  Plaintiff's  Connsti: 
Give  Ine  an  exception.  Defendant's  Counsel:  Neveroielesa,  with  all  defer- 
ence to  tbe  court,  to  what  plaintiff's  counsel  said,  I  shall  Insist  on  my  excep- 
tion.  The  Court:  It  will  have  to  go  on  the  record  as  It  Is." 

The  law  is  well  settled  that  it  is  improper  to  show,  in  an  action 
of  negligence,  that  the  defendant  is  insured  against  loss  in  case  of  a 
recovery  against  it  on  account  of  its  negligence.  This  was  expressly 
held  in  the  case  of  Wildrick  v.  Moore,  66  Hun,  630,  22  N.  Y.  Supp. 
1119.  It  is  not  proper  to  inform  the  jury  of  such  fact  in  any  manner. 
It  is  not  material  to  any  issue  involved  in  the  trial  of  the  action,  and 
certainly  plaintiff's  counsel  ought  not  to  be  permitted  to  do  indi- 
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rectly  what  he  would  not  be  permitted  to  do  directly.  The  fact  that 
the  defendant  in  this  action  was  insured  was  brought  to  the  knowl-  ■ 
edge  of  the  jury  as  conclusively  by  what  occurred  as  if  the  question 
had  been  answered  in  the  affirmative,  and  it  is  evident  that  the  ques- 
tion was  asked  and  the  inquiry  pressed,  even  after  the  ruling  of  the 
court  that  it  was  incompetent,  for  the  very  purpose  of  getting  such 
fact  before  the  jury.  Immediately  before  the  direct  question  was 
asked,  the  court  had  ruled  that  the  inquiry  as  to  who  Dr.  Rockwell 
represented  was  incompetent,  and  the  objection  to  that  question  was 
sustained,  and  yet  plaintiff's  counsel  then  asked  the  direct  question, 
which  was,  in  effect,  a  statement  that  there  was  an  insurance  com- 
pany back  of  the  defendant.  In  order  to  protect  the  defendant,  its 
counsel  was  forced  to  object  to  the  question,  and  yet  by  doing  so  he, 
in  effect,  admitted  the  fact ;  otherwise  no  objection  would  have  been 
made.  It  is  true  the  learned  trial  court  properly  struck  out  the  an- 
swer, and  instructed  the  jury  not  to  consider  it ;  but  plaintiff's  coun- 
sel improperly  got  the  fact  before  the  jury — a  fact  which  he  knew 
he  was  not  entitled  to,  and  which  the  court  had  just  excluded  by  its 
ruling.  We  think  this  constituted  error  which  requires  a  reversal  of 
the  judgment. 

In  the  case  of  Cosselmon  v.  Dunfee,  172  N.  Y.  507,  65  N.  E.  494, 
the  Court  of  Appeals  said: 

"CoaoHel  tor  plalntlfE  asked  a  witness  for  defendants  this  question:  'Do 
you  know  whether  they  carry  Insurance  for  accident  to  their  employes?'  This 
question  was  objected  to  as  Incompetent,  and  objection  sustained.  While  the 
learned  trial  Judge  made  a  proper  disposition  of  the  matter,  nevertheless  the 
proiioundlng  of  the  question  was  calculated  to  convey  an  improper  impression 
to  the  Jury.  The  Inquiry  Into  the  matter  of  Insurance  Is  not  material,  aud  the 
practice  of  asking  a  question  that  coansel  must  be  assumed  to  know  cannot 
be  answered  Is  highly  reprehensible,  and,  where  the  trial  court  or  Appellate 
DlvMon  Is  satisfied  that  tlie  verdict  of  the  Jury  has  been  Influenced  thereby. 
It  should,  for  that  reason,  set  aside  the  verdict." 

In  the  case  at  bar  it  is  impossible  to  say  whether  the  statement  of 
the  counsel  that  there  was  an  insurance  company  behind  the  defend- 
ant influenced  the  jury  in  rendering  the  verdict  which  it  did.  We 
have  called  attention  to  the  fact  that  the  question  as  to  the  extent 
of  the  plaintiff's  injuries  was,  upon  the  evidence,  a  close  question  of 
fact;  one  that  was  involved  in  doubt;  and  its  determination  ought 
not  to  be  prejudiced  by  imparting  to  the  jury  the  information  that 
the  verdict  rendered  by  it,  whatever  its  amount,  would  not  have  to 
be  paid  by  the  defendant,  but  would  be  paid  by  an  insurance  com- 
pany, which  was  back  of  it.  Dr.  Rockwell  was  not  called  as  a  wit- 
ness. Nothing  which  he  did  or  said  had  been  disclosed  to  the  jury. 
Under  the  circumstances,  who  he  was  or  whom  he  represented  was 
entirely  immaterial ;  had  no  bearing  upon  any  issue  in  the  case.  No 
other  conclusion  can  be  reached  than  that  the  question  was  asked 
and  the  statement  made  by  plaintiff's  counsel  for  the  sole  purpose 
of  getting  before  the  jury  a  fact  which  he  was  not  entitled  to,  and  for 
the  purpose  of  improperly  influencing  its  action.  It  cannot  be  said 
that  it  did  not  have  such  effect.  The  plaintiff,  upon  whom  the  burden 
should  rest,  has  not  satisfied  us  that  the  improper  statement  did  not 
influence  the  verdict  rendered. 
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We  think  the  learned  trial  court  committed  error  in  charging  the 
jury,  in  substance,  that  in  an  action  of  this  character  the  burden 
proof  was  thrown  upon  the  defendant.  In  an  action  of  this  kind, 
a  plaintiff^  in  cn-der  to  be  entitled  to  recover,  must  establish  by  a 
fair  prep(niderance  of  proof  that  the  defendant  waa  guilty  of  negli- 
gence which  caused  the  injury,  and  that  he  was  freelmn  contribu- 
t(»*y  negligence.  The  burden  of  proof  upon  these  questions  is  upon 
the  plaintiff  from  the  beginning  to  the  close  of  the  trial,  and  does 
not  at  any  stage  of  the  trial  shift  to  the  defendant.  It  follows  that 
the  judgment  and  order  appealed  from  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questitms  of  law  only,  the  facts 
having  been  examined,  and  no  error  found  therein.  All  concur. 


(Bnpreme  Conrt,  Appellate  DlTlsion,  First  Departmoit  Uarcb  6>  IMS.) 

L  Bdildino  Oohtbactb— Nokpbrporuascb— Evpbot. 

Where  a  building  coqtract  required  plaintiff  to  finidi  In  a  tboroughly 
workmanlike  manner,  to  defendant's  satisfaction,  the  work  apeclfled, 
and  defmdant  agreed  to  pay  the  contract  price  In  craalderattiHi  of  the 
corenanta  and  agreements  being  "strictly  ezecated.**  and  in  an  action 
to  enforce  the  contract  the  trial  court  found  that  pinlntlff  had  failed 
to  finish  the  work  In  accordance  with  the  contract  to  the  extent  of  <me- 
aeventh  In  value  of  the  contract  price,  a  finding  that  plaintiff  had  sub- 
stantially performed  the  contract,  and  a  judgment  in  plalnttfTs  favor 
for  the  contract  price  less  a  deduction  of  one-seventh,  was  erroneous. 

8.  tJAVK— Acceptance— Po8!iK8sioN. 

Where  a  contract  for  the  erection  of  a  building  was  not  performed 
by  the  contractor  lu  accordance  with  the  contract,  the  fact  that  the 
owner  allowed  his  tenant  to  enter  and  use  the  building  as  erected  did 
not  constitute  an  acceptance  of  the  work. 

8.  Sahb—Cohthact—Consthuction— Provision  pob  Bbtrt  bt  Ownbr. 

Where  a  building  contract  antborlaed  tbe  owner  to  take  possession  of 
Uie  work  and  complete 'ttie  same  on  tbe  contractor'B  defanlt,  soch  pro- 
Tlslon  was  a  privilege  of  tiie  owner,  and  not  a  duty  which  he  owed 
to  the  contractor,  and  his  failure  to  exercise  tbe  same  did  not  consti- 
tute a  waiver  of  the  contractor's  default 

4  BaUB— riUPBRTISION  OP  OwNEH. 

Where  a  building  contract  provided  that  the  work  should  be  done  to 
the  owner's  satisfaction  In  a  perfect  workmanlike  manner,  and  should 
be  accepted  by  blm.  and  after  tbe  work  was  finished  the  owner  refusetl 
to  accept  it  and  pointed  ont  defects  to  the  contractor,  which  he  madi' 
no  attempt  to  remedy,  the  fact  that  the  work  was  done  under  defend- 
ant's supervision  during  its  progress  waa  immaterial. 

8,  BAUR— BVIDBRCK 

In  an  action  to  enforce  a  building  contract,  which  defendant  claimed 
bad  never  been  performed  as  specified,  evidence  that  defendant  rented 
the  building  as  erected,  and  permitted  the  tenant  to  go  Into  possesion, 
and  as  to  what  the  tenant  did,  was  InadmlsslUe. 

Appeal  from  Special  Term,  New  York  county. 
Action  by  Donald  Mitchell  against  John  T.  Williams.    From  a 


judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McIAUGH- 
LIN,  INGRAHAM,  and  LAUGHUN,  JJ. 


MITCHELL  T.  WILLIAICS. 
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Richard  T.  Greene,  for  appellant. 
Hoffman  Miller,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  foreclose  a  me- 
chanic's lien,  which  had  been  filed  against  certain  premises  at  the 
northeast  corner  of  Beach  and  West  streets  for  a  balance  due  upon 
a  contract  entered  into  between  the  plaintiff  and  the  defendant,  who 
was  the  owner  of  said  premises,  whereby  the  plaintiff  contracted  with 
the  defendant  to  well  and  sufficiently  execute,  deliver,  erect,  and  finish 
in  a  true,  perfect,  and  thoroughly  workmanlike  manner,  to  the  satis- 
faction and  under  the  direction  and  supervision  of  the  defendant,  all 
the  carpentry  work  (with  certain  exceptions  therein  mentioned)  re- 
quired m  the  erection  and  completion  of  the  building  at  the  northeast 
corner  of  Beach  and  West  streets  agreeably  to  the  drawings  and 
specifications  furnished  or  fo  be  furnished  by  the  defendant,  forming 
part  of  the  contract;  and  to  furnish  and  provide  such  good,  proper, 
and  sufficient  materials  of  all  kinds  whatsoever  as  shall  be  proper  and 
sufficient  for  completing  and  finishing  the  work  theretofore  named  of 
the  said  building,  as  shown  in  the  drawings  and  mentioned  in  the  spe- 
cifications, for  the  sum  of  $11,154.  "^^^  defendant  agreed  by  said 
contract  to  pay  said  sum  in  consideration  of  the  covenants  and  agree- 
ments therein  named  being  strictly  executed,  kept,  and  performed 
by  the  plaintiff  as  specified.  The  contract  also  contained  a  provision 
for  the  terms  upon  which  extra  or  additional  work  should  be  done. 
It  also  provided  that,  should  the  contractor  at  any  time  during  the 
progress  of  the  work  become  bankrupt,  or  refuse  or  neglect  to  supply 
a  sufficiency  of  material  or  workmen,  or  cause  any  unreasonable  neg- 
lect or  suspension  of  work,  or  fail  or  refuse  to  follow  the  drawings  or 
specifications  or  comply  with  any  of  the  articles  of  agreement,  the  de- 
fendant should  have  the  right  to  enter  upon  and  take  possession  of  the 
premises,  and  at  once  tenninate  the  contract ;  whereupon  all  claims  of 
the  contractor  should  cease.  It  further  provided  tliat  the  defendant 
might  provide  materials  and  workmen  sutfident  to  complete  the  said 
works,  after  giving  48  hours'  notice  in  writing,  and  the  expense  of  the 
notice  and  the  completion  of  the  various  works  should  be  deducted 
from  the  amount  of  the  contract,  or  any  part  of  it,  due  or  to  become 
due.  It  also  provided  for  the  reference  of  any  dispute  respecting  the 
true  construction  or  meaning  of  any  portion  of  the  drawings  or 
specifications  to  a  competent  architect,  to  be  agreed  upon,  for  decision. 
It  also  contained  a  provision  that  the  defendant  or  his  a^ent  might  re- 
ject any  materials  or  workmanship  deemed  by  him  to  be  imperfect,  and 
not  agreeing  with  the  drawings  and  specifications.  The  plaintiff  en- 
tered upon  the  performance  of  this  contract,  and,  in  addition  to  the 
work  provided  for  by  the  contract,  certain  extra  work  was  ordered, 
which,  if  performed  according  to  the  terms  of  the  contract,  amounted 
to  the  sum  of  something  over  $4,000 ;  making  a  total  amount  which 
would  beoMne  due  to  the  plaintiff,  if  the  contract  and  extra  work  was 
properly  performed,  of  $15,372.93.  During  the  progress  of  the  work 
the  defendant  paid  $6,000  on  account,  and  the  plaintiff,  claiming  to 
have  performed  his  part  of  the  contract,  filed  a  lien  for  the  balance, 
and  commenced  this  action  for  the  purpose  of  foreclosing  the  same. 
80  N.T.8.— 05 
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The  learned  court  below  found  that  the  plaintiff  had  substantially 
performed  his  contract,  but  that  the  work  as  performed  by  him  was 
not  worth  as  much  by  $2,500  as  it  would  have  been  if  it  had  been  com- 
pleted in  the  manner  provided  for  by  the  contract,  and  deducted  that 
amount  from  the  amount  of  the  lien,  and  gave  judgment  for  the  bal- 
ance. In  other  words,  the  plaintiff  had  failed  to  finish  one-seventh 
of  his  contract,  and  yet  was  held  to  have  substantially  performed  it. 
It  seems  to  us  that  the  statement  of  this  proposition  shows  that  the 
learned  court  below  must  have  fallen  into  some  error  in  supposing 
tliat  there  could  possibly  be  a  substantial  performance  when  one- 
seventh  of  the  work  was  undcme.  When  I  say  "undone,"  I  mean  that 
the  work  as  done  was  worth  one-seventh  less  than  it  would  have  been 
had  it  been  done  in  compliance  with  the  terms  of  the  contract.  Now, 
it  seems  to  be  a  proposition  too  plain  for  argument  that  when  an  owner 
makes  a  contract  for  the  doing  of  a  work  upon  a  building  of  a  particu- 
lar character,  and  the  work  is  done  in  an  entirely  different  manner,  as 
is  conceded  by  the  learned  trial  court  in  this  case,  he  cannot  be  com- 
pelled to  pay  for  the  work,  making  deductions  for  the  poor  quality  of 
work  and  material.  It  would  seem  that  the  learned  court  below  was 
influenced  in  arriving  at  this  conclusion  by  evidence  that  the  defendant 
had  rented  these  premises,  and  that  the  tenant  had  gone  into  posses- 
sion, and  did  not  object.  It  is  difficult  to  see  how  it  was  possible  for 
the  action  of  any  tenant  to  be  binding  upon  the  defendant.  It  is  too 
well  established  a  rule  to  need  the  citation  of  authority  that  the 
mere  taking  possession  of  work  which  has  been  done  upon  one's  own 
premises  is  not  an  acceptance  by  which  the  owner  waives  noncompli- 
ance with  the  contract. 

If  we  might  refer  to  the  opinion  of  the  learned  court,  it  will  be 
seen  at  once  that  the  court  was  of  the  opinion  that  this  contractor 
could  not  perform  the  work  in  the  manner  called  for  by  the  con- 
tract. He  says:  "The  evidence  shows  that  the  work  done  under 
the  contract,  and  extras  charged  for  in  the  complaint,  were  per- 
formed by  the  plaintiff  after  the  fashion  in  which  he  performed  his 
work."  It  was  not  a  question  of  the  fashion  in  which  the  plaintiff 
performed  his  work.  The  question  was  as  to  the  fashion  which 
the  contract  called  for,  and  which  the  defendant  had  a  right  to  exact. 
He  had  been  particular  in  his  contract  to  provide  for  the  doing  of  the 
work  in  a  perfect  and  thoroughly  workmanlike  manner,  to  the  satis- 
faction and  under  the  supervision  of  the  defendant,  and  his  cove- 
nant to  pay  was  in  consideration  of  the  covenants  and  agreements 
in  the  contract  being  strictly  executed,  kept,  and  performed.  It 
cannot  be  that  a  man,  when  he  makes  a  contract  which  calls  for 
strict  performance  of  work  to  be  done  upon  his  premises,  and  work 
of  an  entirely  different  character  is  put  thereon,  he  is  compelled  to 
pay  the  contract  price,  after  deducting  the  difference  between  what 
the  good  work  and  materials  would  have  cost  and  what  the  bad 
work  and  bad  materials  might  have  been  worth  had  such  been  called 
for  by  the  contract. 

It  is  urged  upon  the  part  of  the  respondent  that  the  defendant 
never  availed  himself  of  the  provisions  of  the  contract  to  take  pos- 
session of  the  work  and  complete  the  same.    It  is  sufficient  in  an- 
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swer  to  that  proposition  to  say  that  that  was  a  privilege  which  he 
bad,  and  not  a  duty  that  he  owed. 

It  is  further  claimed  that  the  defendant  never  exercised  his  right 
of  rejection  of  any  materials  or  workmanship  deemed  by  him  to  be 
improperly  performed,  and  not  in  accordance  with  the  drawings  and 
specifications.  On  the  contrary,  the  evidence  shows  that  he  has 
distinctly  objected  and  pointed  out  to  the  contractor  the  defects 
wliich  lie  claimed  to  exist  in  this  work,  and  the  contractor  in  no 
way  attempted  to  remedy  the  defects.  The  fact  that  the  work  was- 
done  under  the  defendant's  supervision  is  not  of  the  slightest  con- 
sequence, because  he  never  accepted  the  work.  When  the  time 
came  for  him  to  decide  upon  this  proposition,  he  rejected  the  work, 
and  refused  to  make  the  payments  therefor,  and  called  the  plain- 
tiflE's  attention  to  the  defects  which  existed  therein.  It  is  difficult 
to  see  what  more  the  defendant  could  do  than  he  has  done,  ex- 
cept to  abandon  his  own  premises,  which  the  law  has  not  as  ^ct 
required.  The  evidence  shows,  as  admitted  by.  the  learned  trial 
court,  that  the  material  was  not  of  the  character,  or  put  in  in  the  man- 
ner, required  by  the  contract;  but  because  the  defendant's  tenant 
went  into  the  premises,  and  did  not  find  any  fault,  therefore  the 
defendant  is  to  pay  for  a  character  of  work  for  which  he  did  not 
contract,  and  which  he  did  not  want.  It  was  clearly  error  to  allow 
evidence  to  be  introduced  as  to  what  the  tenant  did,  or  as  to  the 
fact  that  the  defendant  had  rented  the  premises,  and  that  the  tenant 
had  gone  into  possession.  It  may  very  well  be  that  the  defendant, 
rather  than  stand  a  suit  by  the  tenant,  permitted  him  to  go  into  pos- 
session of  the  premises,  although  the  work  did  not  comply. with 
the  contract;  and  the  tenant  may  have  been  in  such  a  position  in 
regard  to  his  necessities  as  to  a  place  of  business  that  he  accepted 
what  he  could  get,  rather  than  be  without  the  accommodation  which 
it  was  necessary  for  him  to  have.  But  it  is  well  established  that 
the  fact  of  taking  possession  of  work  done  upon"  one's  own  premises 
is  no  evidence  of  acceptance.  A  contractor  cannot,  by  doing  in- 
ferior work,  exclude  an  owner  from  taking  possession  of  his  own. 

We  think  that  upon  the  findings  of  the  court  it  appears  that  there 
never  was  a  substantial  compliance  with  this  contract,  and  the  evi- 
dence shows,  and  the  opinion  of  the  court  concedes,  that  there  never 
was  an  attempt  upon  the  part  of  the  plaintiff  to  comply  with  its  terms. 

The  judgment  should  be  .reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  event.   All  concur. 


HASBERa  T.  MUTUAL  LIFE  INS.  CO.  et  al. 

<8itin«me  Court,  Appellate  Division,  First  Department   Marcb  6,  1903.) 

1.  Action— 'Pabtibs—Lifk  Poliot— Assignment. 

Decedent  had  assigned  a  life  policy  to  defendant  M.  Plaintiff,  his 
heir,  and  administratrix,  alleged  that  the  assignment  was  fraudulently 
obtained  without  consideration,  or  was  made  to  secure  a  loan  which  has 
been  paid;  that  the  insurance  company  was  ready  to  pay  the  amount 
of  the  policy,  but  demanded  the  receipt  ot  M.,  which  he  refused  to  give. 
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cinlmltij;  the  entire  amount  for  himself;  and  demanded  Judgment  that 
M.  has  no  Interest  In  or  Hen  on  the  policy,  and  that  the  compaQy  pay  the 
■nm  to  her.  Code  OIt.  Proc.  {  4S2,  proTldea  that,  when  a  comply  detOT- 
mlnatlon  of  the  controTeny  cannot  be  had  without  the  presmoe  of  other 
partlea,  the  court  most  direct  them  to  be  broi^ht  in.  Held,  tlut  11.  wu 
property  made  a  party. 

S.  BaHS— PbKADIKO— ALTEBNATTTB  ALLBaATIOHB. 

The  averment  la  the  alternative  that  the  amlsnment  to  M.  was  wrong- 
fully obtained  without  consideration,  or  was  made  as  security  for  a 
loan,  did  not  make  the  pleading  bad. 
I.  Same— Dbhurbkr— HoTioR  to  Hakb  Csrtaik. 

When,  by  reason  of  allegations  In  the  complaint  In  the  altoiwtlTe,  the 
defendant  Is  left  In  uncertainty,  the  remedy  la  by  motion  to  make  defl- 
nlte  and  certain,  and  not  by  demurrer. 

Appeal  from  Special  Term,  New  York  county. 

Action  by  Estelle  Hasberg,  as  administratrix  of  the  estate  of  Eman- 
ual  Popper,  deceased,  against  the  Mutual  Life  Insurance  Company  of 
New  York  and  Max  Moses.  From  a  judgment  (78  N.  Y.  Supp.  751) 
overruling  the  demurrer  of  the  defendant  Moses  to  the  complain^  he 
appeals.  Affirmed. 

The  complaint  avers  that  tlie  defendant  the  Mutual  Life  Insurance  Com- 
pany of  New  York  is  a  domestic  corporation,  haviug  an  office  In  tbe  dty  of 
New  York.'  and  la  engaged  in  the  business  of  life  losurancu;  that  the  said 
company  issued  a  policy  of  Insurance  npon  tbe  life  of  Emanual  Popper  for 
the  sum  of  $3,000;  that  tbe  said  Emnniial  Popper  died  Intestate,  a  resident 
of  the  city  of  New  York,  on  the  5th  dny  of  May,  1902,  and  this  plalntifT. 
who  la  the  only  heir  at  law  and  next  of  kin  of  said  deceased,  was  duly 
appointed  administratrix  of  bis  estate,  and  Is  the  only  person  entitled  to 
such  Insurance;  that  due  proofs  of  the  death  of  said  intestate  were  fur- 
nished to  the  defendant  company,  and  said  company  admits  that  there  is 
now  due  upon  the  said  policy  of  Insurance  Issued  npon  tbe  life  of  said  In- 
testate $3,960,  and  tbe  said  defendant  company  notified  this  plaintiff  tiiat 
said  sum  was  justly  due,  and  that  It  was  ready  and  willing  to  pay  tbe 
same  npon  recelring  a  death  claim  receipt  signed  by  the  plalntlflF  and  one 
Jlax  Moses:  that  the  plaintiff  has  applied  to  the  said  defendant  Max  Moses 
to  sign  such  a  dentb  claim  receipt,  as  demanded  by  the  defendant  lnsuranci> 
company,  but  that  he  refuses  to  sign  the  same,  and  has  asserted  and  claimed 
to  pInlntlCE  and  to  the  defendant  Insurance  company  that  be  Is  entitled  to 
receive  the  whole  of  said  amount  due  upon  said  policy,  or  some  part  or 
portion  thereof,  by  reason  of  an  alleged  assignment  by  said  Emanual  Popper, 
deceased,  during  his  lifetime,  to  the  said  defendant  Max  Moses,  and  tbe 
said  defendant  Hoses  has  alleged,  asserted,  and  claimed  tluit  tbe  said 
Emanual  Popper  In  his  lifetime  assigned  to  him  tbe  said  policy  of  insurance. 
The  plaintiff  then  avers  that  she  has  no  knowledge  of  any  snch  assignment, 
and  alleges  that.  If  ever  such  an  assignment  was  executed  by  the  said  de- 
ceased, it  was  procured  to  be  executed  through  fwce  and  fraud  by  the  said 
Max  Moses,  who  is  an  attorney  and  counselor  at  law  of  the  state  of  New 
York,  and  was  attorney  for  said  deceased  during  his  lifetime;  and  that, 
if  any  such  assignment  was  executed  by  the  said  deceased,  he  new  knew 
Its  force  and  effect,  and  It  was  merely  Intended  by  said  deceased  to  place 
the  said  policy  of  Insurance  as  collateral  security  for  a  loon  of  $700,  and 
upon  repayment  of  the  said  $700  by  tbe  said  Emannal  Popper,  bis  execu- 
tors, administrators,  or  assigns,  that  the  said  Max  Moses  would  reassign 
said  policy  of  Insurance  to  the  said  Emanual  Popper,  his  heirs,  executors, 
administrators,  or  assigns;  and  that  the  said  Emanual  Popper  fuUy  per- 
formed the  requirements  of  said  agreement,  and  repaid  to  tbe  said  Max 
Moses  the  said  sum  of  S700,  but  the  said  Slax  Moses  failed  and  refused  to 
perform  his  part  of  said  agreement,  and  failed,  n^lected.  and  refused  to 
assign  said  policy  back  to  the  said  Emanual  Popper;  and,  In  any  event  tbe 
said  Max  Hoses  Is  not  entitled  to  receive  from  the  defendant  Insurance 
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eompanr  the  amount  dae  upon  said  policy  of  Insurance,  or  any  part  tbereof. 
Wberefore  the  plaltttlff  demands  Judgment  adjudging  and  decreeing  that 
this  plalotUE  Is  enUtled  to  the  said  sum  of  |S,9e9.  with  any  accrued  Interest 
thereon,  from  the  said  defendant  Inanrance  company,  and  that  the  said 
defendant  Max  Mosei  has  no  lien  npon  the  said  snm,  or  npon  the  said  policy 
of  Insurance,  or  any  part  thereof;  and  that  It  be  adjudged  and  decreed 
that  the  said  Mutual  Life  Insurance  Company  of  New  York  pay  to  this 
plaintiff  the  said  sum  of  98,069,  with  any  accrued  interest  thereon;  and 
for  such  othor  and  farther  relief  as  to  the  court  may  seem  Just  and  equitable, 
together  with  coats  and  disbursements  against  the  defendant  Max  Moses. 
The  defendant  Moses  interposed  a  demurrer  to  the  complalDt,  which  de- 
murrer the  court  below  ov^mled,  permitting  the  defendant  to  answer  upon 
the  payment  <tf  tbe  coats  <tf  the  demurrer,  and  Cnnn  the  Judgment  tatenA 
thereon  this  appeal  Is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN» 
O'BRIEN,  INGRAHAM,  and  HATCH,  JJ. 

Benno  Loewy,  for  appellant. 

Edward  W.  S.  Johnston,  for  respondent. 

HATCH,  J.  We  are  assured  by  the  learned  counsel  for  the  ap- 
pellant that  he  interposed  his  demurrer  to  the  complaint  in  this 
action  upon  a  decision  of  this  court  as  expressed  in  McCabe  v. 
McCabe,  67  App.  Div.  589,  73  N.  Y.  Sui^.  852,  anrf  that  the  learned 
court  at  Special  Term  entirely  misapprehended  the  force  and  effect  of 
such  decision  in  overruling  the  donurrer  interposed  in  the  present 
action. 

We  have  reached  the  conclusion  that  the  learned  counsel  has  misap- 
prehended the  effect  of  our  decision  in  the  McCabe  Case.  Therein  we 
held  that  the  complaint  in  all  its  essential  features  was  an  action  at 
law  to  recover  a  sum  of  money  based  upon  contract ;  and  that  the  de- 
murring defendant,  who  was  brought  into  the  action,  was  not  shown 
to  be  possessed  of  any  claim  adverse  to  the  plaintiff  therein,  nor  was 
his  presence  necessary  for  the  settlement  of  any  question  which  de- 
termined her  right  to  recover  upon  the  policy  of  insurance  which  was 
the  subject  of  the  action.  It  seemed  clear  to  us  that  the  plaintiff 
therein  must  stand  or  fall  upon  her  right  to  recover  of  the  defendant 
insurance  company,  quite  independent  of  any  claim  made  by  the  de- 
murring defendant  therein.  Consequently,  we  held  that  he  was  not  a 
necessary  party  to  the  determination  of  any  question  which  was  pre- 
sented by  the  issues  raised  between  the  plaintiff  and  the  insurance  com- 
pany. Nearly  all  of  the  elements  which  we  deemed  essential  to  make 
an  action  in  equity  instead  of  an  action  at  law  were  absent  from  the 
complaint  in  that  action. 

In  the  present  case  the  facts  averred  in  the  complaint  clearly  call  for 
the  application  of  a  different  rule.  In  the  McCabe  Case  the  defendant 
insurance  company  denied  liability  upon  the  policy  of  insurance,  the 
subject  of  the  action.  Here  the  defendant  insurance  company  ad- 
mits liability  to  pay  the  amount  secured  to  be  paid  by  the  policy,  and 
holds  the  fund  for  that  purpose,  standing  indifferent  as  to  the  party 
entitled  thereto.  In  the  McCabe  Case  the  right  of  the  plaintiff  to  re- 
cover rested  upon  the  contract  of  insurance,  and  that  alone.  In  the 
present  case  the  right  of  the  plaintiff  to  recover  depends  not  upon  such 
contract,  which  is  admittedly  valid,  but  upon  the  fact  as  to  whether 
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the  demurring  defendant  has  title  to  such  fund  as  against  the  plaintiff. 
It  is  shown  by  the  complaint  that  he  claims  to  be  entitled  to  this  fund 
by  virtue  of  an  assignment  from  the  insured  during  his  Ufetime.  It  is, 
theref(H-e,  evident  that  the  plaintiff,  in  order  to  recover,  must  success- 
fully meet  this  claim;  otherwise  she  has  no  interest  in  the  fund.  Such 
fact  is  not  a  dispute  between  the  plaintiff  and  defendant  insurance  com- 
pany, but  is  an  issue  solely  between  the  plaintiff  and  the  demurring  de- 
fendant. It  necessarily  follows  that,  if  such  defendant  has  an  assign- 
ment of  this  policy  of  insurance,  which  is  valid,  he  then  becomes  en- 
titled to  have  and  receive  this  fund.  His  right  thereto  came  into  being 
prior  to  the  time  when  the  plaintiff's  right  accrued,  if  she  have  any 
right  at  all.  The  assi^ment,  if  it  exists,  must  have  been  executed  by 
the  insured  prior  to  his  death,  and,  if  valid,  vested  in  the  demurring 
defendant  title  to  the  moneys  secured  to  be  paid  by  the  policy  when  the 
contingency  happened  upon  which  payment  depended.  '  Plaintiff's 
right  could  not  accrue  until  the  insured  had  deceased.  Consequently, 
as  the  insurance  company  admits  liability,  the  only  obstacle  whidi 
stands  in  the  way  of  plaintiff's  right  to  recover  is  the  assignment  held 
by  the  demurring  defendant.  Instead,  therefore,  of  its  being  a  con- 
test between  the  insurance  company  and  the  plaintiff,  the  contest  has 
become  one  betw'een  the  demurring  defendant  and  the  plaintiff.  She 
is  not  entitled  to  have  and  receive  tliis  fund  until  such  time  as  she  has 
shown  a  superior  right  to  that  held  by  Moses.  She  must  show  facts 
sufficient  upon  which  to  base  a  superior  claim  to  that  acquired  by  the 
assignment  which  Moses  holds,  or  she  must  fail  in  her  action.  It  is 
evident,  therefore,  that  the  issue  presented  by  this  pleading  as  to  who 
is  entitled  to  the  fund  is  between  the  plaintiff  and  Moses,  and  no  one 
else.  The  defendant  insurance  company  insisted  upon  a  delivery  of 
Moses'  receipt,  not  because  it  disputed  liability  under  the  policy,  but 
for  the  reason  that  Moses  holds  .an  apparent  title  thereto;  and  the  in- 
surance company,  therefore,  could  not  pay  the  plaintiff  or  Moses  with- 
out the  hazard  of  being  required  to  pay  twice  upon  the  same  instru- 
ment, unless  such  receipt  was  delivered,  or  the  plaintiff  relinquished 
her  claim  in  its  favor.  In  the  McCabe  Case  the  plaintiff's  right  to 
recover  was  dependent  upon  the  plaintiff's  establishing  the  liability 
of  the  defendant  insurance  company.  In  the  present  case  the  plain- 
tiff's right  to  recover  is  dependent  upon  her  ability  to  defeat  the  claim 
of  Moses.  It  is  evident,  therefore,  that  the  presence  of  Moses  is  abso- 
lutely essential  to  a  determination  of  plaintiff's  rights  in  the  premises. 

While  the  plaintiff  has  not,  in  terms,  demanded  in  her  complaint 
that  Moses  be  compelled  to  cancel  and  surrender  the  assignment 
which  he  holds,  yet  she  has  asked  that  it  be  adjudged  that  he  has 
no  Hen  upon  the  fund,  nor  interest  therein,  nor  any  lien  upon,  inter- 
est, or  claim  in  the  policy,  and,  further,  that  the  plaintiff  have  sudi 
other  relief  as  may  be  just  and  proper.  And  as  it  appears  by  the 
averments  of  the  complaint  what  the  claim  of  Moses  is,  the  case 
is  brought  within  section  452  of  the  Code  of  Civil  Procedure;  for 
from  the  facts  averred  it  appears  that  a  complete  determination  of 
the  controversy  cannot  be  had  without  the  presence  of  Moses.  Un- 
der such  circumstances  he  is  properly  made  a  party,  and  the  relief 
asked  is  clearly  equitable.    Mahr  v.  N.  U.  F.  Insurance  Society, 
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127  N.  Y.  452,  28  N.  E.  391.  Every  essential  element  is  sfated  in 
the  complaint  to  maintain  an  action  of  interpleader  at  common  law. 
The  essential  elements  of  such  a  bill  were :  (1)  That  two  or  more 
persons  made  a  claim  against  the  complainant;  (2)  for  the  same 
thing;  (3)  that  the  complainant  has  no  beneficial  interest  in  the  thing 
claimed ;  (4)  that  determination  cannot  be  made  as  to  who  is.  entitled 
without  hazard  to  the  complauiant;  and  by  affidavit  that  there  was 
no  collusion  between  the  complainant  and  any  of  the  claimants.  At- 
kinson V.  Manks,  i  Cow.  691. 

Eliminating  the  consideration  of  collusion,  a  complete  case  for  in- 
terpleader is  presented  by  the  complaint.  Such  actions  are  equita- 
ble in  their  character,  and  the  plaintiff  may  avail  himself  of  such 
facts  to  maintain  an  equitable  action  where  the  determination  of  con- 
flicting claims  is  essential  in  order  to  enable  him  to  recover  the 
fund.  The  facts  would  also  support  a  motion  for  interpleader  under 
the  provisions  of  section  820  of  the  Code  of  Civil  Procedure.  Bur- 
ritt  V.  Press  Pub.  Co.,  19  App.  Div.  609, 46  N.  Y.  Supp.  295 ;  Steven- 
son V.  N.  Y.  Life  Insurance  Co.,  10  App.  Div.  233,  41  N.  Y.  Supp. 
964.  The  learned  court  at  Special  Term  was,  therefore,  correct  in 
holding  that  the  complaint  was  equitable  in  character;  that  Moses 
was  an  essential  and  necessary  party  in  determining  title  to  the  fund ; 
and  that  McCabe  v.  McCabe,  supra,  was  not  an  authority  against 
such  conclusion.  On  the  contrary,  when  correctly  construed,  it  be- 
comes an  authority  in  support  of  the  plaintiff's  contention. 

Criticism  is  further  made  of  the  seventh  para^riaph  of  the  com- 
plaint that  the  averments  therein  are  inconsistent,  m  that  they  charge 
that  the  assignment  held  by  Moses  was  wrongfully  and  unlawfully 
procured  from  the  insured  by  force,  or  without  consideration,  or  with- 
out having  disclosed  its  real  nature  or  character,  or  what  the  insured 
was  about  to  execute,  or  that  he  received  it  as  collateral  security  for 
the  payment  of  a  loan,  claimed  to  have  been  made  by  the  defend- 
ant Moses  to  the  insured,  and  other  alternative  averments.  Be- 
cause the  pleading  states  facts  for  relief  in  an  alternative  form  does 
not  make  it  bad,  if  any  one  of  such  averments  would  be  sufficient 
upon  which  to  found  the  relief  asked  for  in  the  complaint.  Pitts- 
field  Nat.  Bank  v.  Tailer,  60  Hun,  130,  14  N.  Y.  Supp.  557;  Zimmer- 
man V.  Kinkle,  108  N.  Y.  282,  15  N.  E.  407. 

Mr.  Abbott,  in  his  note  to  Munn  v.  Cook,  24  Abb.  N.  C.  314,  8 
N.  Y.  Supp.  698,  very  clearly  states  the  rule  governing  such  cases: 

"Ab  before  explained,  there  Is  a  class  of  esses  In  whfcta.  for  no  fault  of 
his  own.  and  usually  by  fault  of  the  defendniit.  the  plaintiff  does  not  know 
which  of  two  absolutely  Inconsistent  grounda  he  may  succeed  In  proTlnjc. 
flther  of  which  will  entitle  hliu  to  recover:  as  In  the  case  of  fraud  or  mis- 
take, or  a  case  of  suspected  agency  for  nn  undisclosed  principal.  If  It  Is 
Important  to  pinlntlfTs  policy,  as  it  usually  Is,  especially  in  such  classc^t 
<^  cases,  to  obtain  a  sworn  answer,  he  must  make  a  sworn  compnlnt;  and 
he  cannot  even  on  Information  and  belief,  swear  to  Inconsistent  facts. 
Therefore  he  cannot  state  such  Inconsistent  frrounds  of  recovery  In  separate 
causes  of  action,  each  alleged  without  «iuallflcation.  He  must  state  them, 
If  at  all.  In  a  single  cause  of  action,  and  In  the  altertiatlve.  A  rule  which 
allows  plaintiff  to  state  essential  allegations  In  the  alternative  Is  ohriously 
capable  of  much  abuse,  because  by  multiplying  altemaflTes  he  may  leave 
the  defendant  quite  In  the  dark  as  to  the  facts  the  latter  must  be  inrepared 
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to  meet.  But  wltiilii  limits  -wblcb  -win  exclude  such  abinea,  tlie  rigtit  of  the 
plaintiff  to  allege  alternatlTe  gcounds  Is  now  recognized  by  tbe  talgbeat  au- 
thority, and  Is  not  without  sanction  In  the  lovrw  courts  and  courts  of  otfier 
Jurisdictions.^   Pages  332,  S38,  24  Abb.  N.  a  (s.  c.  8  N.  Y.  Supp.  098). 

Averments  in  this  form  are  not  the  subject  of  demurrer.  The 
remedy,  if  they  are  so  uncertain  as  to  leave  the  adverse  party  in  the 
dark  in  respect  to  that  with  which  he  is  charged,  is  by  motion  to 
make  the  pleading  more  definite  and  certain.  Marie  v.  Garrison,  83 
N.  Y.  14;  Scheu  v.  N.  Y.  L.  &  W.  R.  R.  Co.,  12  N.  Y.  St.  Rep. 
99,  and  cases  cited.  There  is  little  difficulty  in  the  way  of  giving 
force  and  effect  to  this  rule  of  pleading,  and  protecting  at  the  same 
time  -the  adverse  party  against  any  abuse  which  may  arise  there- 
from. 

These  views  lead  to  the  conclusion  that  the  demurrer  to  the  com- 
plaint was  properly  overruled.  It  follows  that  the  interlocutory 
Judgment  should  be  affirmed,  with  costs,  with  leave  to  the  defendant 
to  withdraw  demurrer,  and  answer  over  within  20  days  on  payment 
of  costs  in  this  court  and  in  the  court  below.  All  concur;  O'BRIEN, 
in  result 


PEOPLE  ex  ret.  PRANK  v.  DAVTS  et  a1. 

PEOPLE!  ex  reL  CLARK  r.  KEEPER  OF  STATD  RBFOBHATOBT  FOB 

WOMEN  AT  BEDFORD  et  aL 

PEOPLE  ex  rel.  SMITH  v.  8AMB. 

(Supreme  Oourt,  Appellate  Division,  Second  Department.  Marcb  6,  1908.) 

1.  D18ORDBSLT  Conduct— Brbacr  of  the  Peacb— Punibhhbnt  — Cohhitmbkt 
BT  Haoistratb — Reformatory  for  Womek— Uokstitutiokal  Law. 

Const,  art.  1.  8  1,  guaranties  to  every  citizen  life,  liberty,  and  propertT- 
nnlesB  deprived  tbereof'  by  tbe  law  of  tbe  land  or  tbe  Judgment  of  bis 
peers.  Greater  New  York  Cbarter,  i  707,  amended  by  chapter  466,  Laws 
1901.  provides  that  every  person  shall  be  deemed  guilty  of  "disorderly 
conduct  that  tends  to  a  breach  of  the  peace,"  who  shall  loiter  In  any 
public  place  for  the  purpose  of  prostitution,  and  that  any  magistrate  may 
require  the  party  to  give  surety  for  good  behavior,  and  may  commit  to 
the  city  prison,  not  exceeding  10  days.  Laws  1806,  c.  546.  as  amended 
by  Laws  1889,  c.  682,  provides  that  any  female  convicted  of  petty  larceny, 
habitual  drunkenness,  or  of  a  misdemeanor,  may  be  committed  fo  the 
Reformatory  for  Women.  The  act  does  not  mention  disorderly  conduct, 
and  all  tbe  ofTenses  mentioned  therein  are  provided  for  under  the  Criminal 
or  Penal  Code  or  Revised  Statutes,  and  by  Laws  1896,  c.  001,  {  14,  and 
Laws  1901,  c.  460,  8  1409,  the  Court  of  Special  Sessions  of  the  city  of 
New  York  has  exclusive  Jurisdiction  of  misdemeauors.  Held,  that  a  city 
magistrate  of  the  city  of  New  York  has  no  authority  to  commit  one  to  the 
State  Reformatory  for  Women  for  loitering  Id  a  public  place  for  the 
purpose  of  prostitution. 

Appeal  from  Spedal  Term,  Kings  county. 

Habeas  corpus,  and  certiorari  in  aid  thereof,  by  the  people,  on  tbe 
relation  of  Rosie  Frank,  against  Katherine  Bement  Davis,  as  superin- 
tendent of  the  State  Reformatory  for  Women  at  Bedford,  and  Leroy 
B.  Crane,  city  magistrate;  the  same  proceedings,  on  the  relation  of 
May  Clark,  against  the  keeper  of  the  New  York  State  Reformatory 
for  Women  at  Bedford,  and  Leroy  B.  Crane,  city  magistrate;  and 
the  same  proceedings  by  the  people,  on  the  relation  of  Mamie  Smith, 
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against  the  keeper  of  the  State  Reformatory  for  Women  at  Bedford, 
and  Joseph  Pool,  city  magistrate.    From  orders  entered  sustaining 

the  writs  and  discharging  the  relators  from  the  State  Reformatory  for 
Women  at  Bedford  (77  N.  Y.  Supp.  145,  151,  153),  the  defendants  ap- 
peal. Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODWARD, 
HIRSCHBERG.  and  HOOKER,  Jj. 

Joseph  M.  Dueuel,  Robert  C.  Taylor,  and  Henry  G.  Gray,  tor  ap- 
pellants. 

Amos  H.  Evans,  for  respondents. 

WOODWARD,  J.  The  relator  Frank  was  confined  in  the  State 
Reformatory  for  Women  at  Bedford  under  and  by  virtue  oi  a  war- 
rant of  commitment  signed  by  one  of  the  city  magistrates.  The  re- 
turn to  the  writ  of  habeas  corptis  shows  that  an  information  in  writ- 
ing, under  oath,  had  been  laid  before  the  magistrate,  charging  the 
relator,  Rosie  Frank,  a  female  between  the  ages  of  15  and  30  years, 
with  "disorderly  conduct,  in  that  she  did,  on  the  27th  day  of  De- 
cember, 1901,  solicit  men  for  the  purpose  of  prostitution,  committed 
at  East  Ninety- Seventh  street,  on  the  27th  day  of  December,  1901," 
and  the  practical  question  presented  on  this  appeal  is  whether  a  city 
magistrate  has  jurisdiction  to  convict  a  female  between  the  ages 
of  15  and  30  years  of  the  offense  with  which  she  was  charged,  and 
to  commit  her  to  the  State  Reformatory  for  Women  at  Bedford 
for  the  term  of  three  years.  Two  inquiries  are  suggested:  First, 
is  there  such  an  offense  as  disorderly  conduct,  and,  second,  if  there 
is,  has  a  city  magistrate  power  to  summarily  convict  for  this  offense; 
and  to  commit  the  person  to  the  said  State  Reformatory? 

The  appellants  concede  that  there  is  no  such  offense  as  disorderly 
conduct  defined  in  the  Greater  New  York  Charter,  but  contend,  and 
we  think  with  reason,  that  section  1458  of  the  consolidation  act  is 
still  in  force,  and  it  is  urged  that  the  conviction  may  be  justified  un- 
der subdivision  2  of  that  section.  The  provision  of  law  referred  to 
reads  as  follows : 

"Eveiy  person  In  uld  dty  and  county  sliaU  be  deemed  gnllty  of  disorderly 
conduct  that  tends  to  a  breach  of  the  peace,  who  shall  In  any  tUoronghfare 
or  pnbllc  place  In  said  city  and  county  commit  any  of  the  following  offenses, 
that  la  to  say:  ♦  *  •  (2)  Every  common  prostltnte  or  night^valker  loiter- 
ing or  being  In  any  thoronglifare  or  public  place  for  the  purpose  of  prtMrtitn- 
tlon  or  Bolicitatlon,  to  the  annoyance  of  ttie  Inhabitant  or  passa»by." 

By  section  1461  of  the  same  act  it  is  provided: 

"In  all  complaints  hefore  any  magistrate  In  the  city  of  New  York,  for  dls- 
ordivly  condnct,  It  Rhal!  be  lawful  for  snch  mnsrlstrate.  If  In  his  opinion  such 
disorderly  conduct  tends  to  a  breach  of  the  peace,  to  require  the  party  aealnst 
whom  socb  conduct  may  be  proved,  either  by  bla  or  her  own  confession,  or 
by  competent  testimony,  to  give  snftldcnt  surety  or  snrettes.  for  his  or  her 
good  behavior,  for  any  term  not  exceeding  twelve  monthn.  and  the  magistrate 
who  mny  have  required  snch  surety  or  sureties  may.  In  his  discretion,  at  any 
time  discharge  the  same." 

And  by  section  1562  of  the  same  act  it  is  provided: 

"lu  all  cases  of  arrest  fur  Intoxication  or  dl^irdcrly  conduct  In  the  city  of 
New  York,  the  police  Justices  shall  have  power,  In  addition  to  holding  the 
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party  to  bail  for  good  behavior,  to  Impose  a  fine  not  exceeding  ten  dollars  tai 
each  case,  or  to  commit  to  the  city  prison  not  exceeding  ten  days,  each  day 
of  bnprlBonmoit  to  be  taken  aa  a  liquidation  oC  one  dollar  of  fine." 

This  provision  seems  to  have  been  embodied  in  the  involved  pro- 
visions of  section  707  of  the  Greater  New  York  charter,  as  amended 
by  chapter  466  of  the  Laws  of  1901,  but  there  Is  no  further  defini- 
tion of  disorderly  conduct  than  that  to  be  found  in  section  1458  oi 
the  consolidatiou  act,  which  refers  to  "disorderly  conduct  that  tends 
to  a  breach  of  the  peace,"  and  the  police  justices  appear  to  have  had 
jurisdiction  to  compel  the  giving  of  peace  bonds  and  the  imposing 
of  fines  not  exceeding  $10  on  conviction,  upon  the  confession  of  the 
party  or  by  competent  testimony.  Section  1461,  Cpnsol.  Act.  Con- 
fined to  the  strict  letter  of  the  statute,  under  the  three  subdivisions  of 
section  1458  of  the  consolidation  act,  it  may  be  that  the  offenses  do 
not  reach  the  dignity  of  misdemeanors  under  the  common  law,  and* 
may  be  properly  within  the  jurisdiction  of  police  magistrates,  without 
those  safeguards  to  personal  rights  guarantied  by  the  Constitution. 
The  acts  specified,  particularly  in  the  first  and  second  subdivisions,  are 
not  such  as  would,  under  ordinary  circumstances,  necessarily  result  in 
a  breach  of  the  peace ,  are  not  such  as  would  bring  the  parties 
within  the  rule  of  the  common  law,  and  it  was,  no  doubt,  competent 
for  the  legislature  to  define  such  a  minor  offense  and  to  give  juris- 
diction over  it  to  the  police  magistrates,  with  the  power  of  summary 
conviction.  . 

In  the  cases  now  before  us,  however,  there  is  an  attempt  to  en- 
large this  jurisdiction.  It  is  contended  that  a  police  magistrate,  with- 
out even  so  much  as  reducing  the  evidence  to  writing,  so  that  an  ap- 
pellate court  may  determine  whether  or  not  the  conviction  was  made 
upon  "competent  testimony,"  may  not  only  summarily  convict  the  re- 
lators, but  may  condemn  them  to  a  loss  of  their  liberty,  through  con- 
finement in  a  reformatory  institution,  for  a  period  of  three  years. 
It  is  no  longer  the  petty  offense,  but  a  crime  punishable  by  confine- 
ment for  three  years,  that  we  are  asked  to  sanction  by  a  reversal  of 
the  orders  appealed  from.  We  are  asked  to  say,  in  effect,  that  in  a 
jurisdiction  which  guaranties  to  the  citizen  that  he  shall  not  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law ;  that 
he  shall  not  be  deprived  of  any  of  the  rights  or  privileges  secured 
to  any  citizen  thereof,  unless  by  the  law  of  the  land  or  the  judg- 
ment of  his  peers ;  that  he  shall  have  a  trial  by  jury,  etc. — ^the  citizen 
may  be  arrested,  taken  before  a  single  poHce  magistrate,  and  upon 
such  evidence  as  may  serve  to  convince  him  that  the  relator  has 
been  guilty  of  disorderly  conduct,  be  condemned  to  a  reformatory, 
and  deprived  of  her  liberty  for  a  period  of  three  years.  The  pro- 
visions of  law  should  be  very  clear  and  unmistakable  to  warrant  any 
such  holding  on  the  part  of  this  court,  and  an  examination  of  the 
authorities  called  to  our  attention  by  the  learned  counsel  does  not 
lead  us  in  that  direction.  There  is  not  a  line  of  evidence  returned, 
either  to  the  writ  of  habeas  corpus  or  to  the  writ  of  certiorari,  upon 
which  the  conviction  of  the  relator  Frank  is  based.  There  is  no  alle- 
gation bringing  her  within,  the  provisions  of  subdivision  2  of  section 
1458  of  the  consolidation  act,  except  the  aiBidavit  of  the  policeman 
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who  arrested  her,  and  the  commitment  avers  that  she  was  charged 
with  "disorderly  conduct,  in  that  she  did,  on  the  27th  day  of  Decem- 
ber, 1901,  solicit  men  for  the  purpose  of  prostitution,"  and  that  she 
was  duly  tried  and  convicted  of  the  said  charge.  In  the  case  of 
People  V.  Mines,  57  App.  Div.  419,  421,  68  N.  Y.  Supp.  276,  278,  it 
was  said: 

'*It  cannot  be  that  the  legtalatnre  Intended  that  a  magtetrate  should  be  in- 
Tested  with  power  to  deprive  a  citizen  of  his  liberty  without  keeping  any 
record  of  the  evidence  npon  which  the  Jndgment  1b  Ijased.  If  one  can  be  de- 
prived of  his  liberty  In  this  way,  then  it  does  not  require  a  vivid  Imagination 
to  see  how  Insecure  personal  liberty  Is.  Bat  this  Is  not  the  law,  and  public 
policy  forbids  that  it  should  be.  When  one  Is  deprived  either  of  his  property 
or  his  liberty,  the  court  depriving  him  of  It  must  have  record  evidence  Justify- 
ing the  action  taken,  which  can  be  produced  when  called  tor,  In  order  that  a 
review  may  be  had  by  an  appellate  tribunal." 

And  in  the  recent  case  ol  People  ex  rel.  AUen  v.  Hagan,  170  N.  .Y. 
46,  52,  62  N.  £.  1086,  10S8,  in  (Hscussing  the  powers  ox  a  committing 
magistrate  the  court  say: 

"It  is  not  necessary  that  tbe  offense  should  be  specified  with  the  preclsloo 
required  of  an  Indictment,  but  in  order  to  confer  authority  to  imprison  the 
accused,  or  to  detain  blm  In  prison,  it  must  show  that  he  Is  charged  with 
■ome  crime  known  to  the  law  by  some  l^al  or  statutory  definition,  or  that  be 
la  charged  with  some  act  or  omission  specified  which  In  law  amounts  to  a 
crime." 

Disorderly  ccmduct,  in  the  a'bstract,  does  not  constitute  any  crime 
known  to  the  law.  It  is  only  when  it  "tends  to  a  breach  of  the 
peace"  under  the  circumstances  detailed  in  section  1458  of  the  con- 
solidation act  that  it  constitutes  a  minor  offense,  cognizable  by  the 
police  magistrates  of  the  city  New  York,  and  when  it  in  fact 
threatens  to  disturb  the  peace  it  is  a  misdemeanor  as  well  under  sec- 
tion 675  of  the  Penal  Code  as  at  common  law,  and  not  within  the 
jurisdiction  of  the  police  magistrates,  but  of  the  Court  of  Special 
Sessions.  Section  14,  c.  601,  Laws  1895;  section  1409,  c.  466,  Laws 
1901.  The  relator  Frank  is  alleged  to  have  been  duly  convicted  of 
discffderly  conduct,  an  offense  unknown  to  the  law,  except  as  de- 
fined by  section  1458  of  the  consolidation  act,  and  under  the  provi- 
sions of  section  707  of  chapter  466  of  the  Laws  of  1901  she  might  be 
fined  $10,  confined  in  a  workhouse  or  penitentiary  for  six  months, 
or  be  compelled  to  give  a  bond  for  good  behavior.  But  through  "that 
love  of  power  and  proneness  to  abuse  it  which  predominates  in  the 
human  heart,"  to  quote  the  language  of  Washington  in  his  Farewell 
Address,  the  city  magistrates  have  attempted  to  enlarge  their  juris- 
diction, and  have  committed  the  relator  Frank  for  a  period  of  three 
years,  upon  a  summary  conviction,  for  that  which  is  at  most  but  a 
petty  offense.  This  is  so  clearly  a  depriving  of  one  of  liberty,  and 
is  so  manifestly  beyond  the  legitimate  scope  of  a  poUce  magistrate, 
disposing  of  cases  with  little  or  none  of  the  formalities  of  a  trial,  that 
the  law  which  permits  ,  this  ought  to  be  too  clear  for  any  reasonable 
dispute  in  order  to  warrant  such  a  commitment  and  detention. 

Is  the  law  under  which  this  commitment  purports  to  have  been 
made  thus  clear  and  unmistakable  ?  The  statute  under  which  the  com- 
mitment was  made  is  chapter  632  of  the  Laws  of  1899,  being  an 
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amendment  of  chapter  546  of  the  Laws  of  1896,  entitled  "An  act  re- 
lating to  state  charities,  constituting  chapter  twenty-six  of  the  Gen- 
eral Laws,"  relating  to  commitments  to  houses  of  refuge  and  reform- 
atories for  women.  The  amended  act  (section  146)  provides; 

"A  female,  between  the  ages  of  fifteen  and  thirty  years,  convicted  by  any 
mncfstrate  of  petit  larceny,  habitual  drunkenness,  of  being  a  common  pros- 
tftnte.  of  frequenting  disorderly  houses  or  houses  of  prostitution,  or  of  a  mj.s- 
demeanor,  and  who  la  not  Insane,  nor  mentally  or  physically  Incapable  of 
being  substantially  benefited  by  the  discipline  of  either  of  sueta  Institutions, 
may  be  sentenced  and  committed  to  *  *  *  the  New  Ycffk  State  Reforma- 
tory for  Women,  at  Bedford," 

— ^the  term  of  such  commitment  being  for  a  period  of  three  years,  or 
until  discharged  by  the  board  of  managers.  It  will  be  noticed  that 
this  act  does  not  mention  disorderly  conduct,  nor  does  it  attempt  to 
give  jurisdiction  of  any  offense.  It  merely  provides  that,  when  any 
female  between  the  stated  ages  has  been  convicted  of  any  of  the 
specific  acts  or  conditions  mentioned,  she  may,  under  certain  circum- 
stances, be  committed  to  the  reformatories  mentioned.  Petit  larceny 
is  a  misdemeanor.  Section  535,  Pen.  Code.  Drunkards  are  defined 
as  disorderly  pers(»is  by  section  899  of  the  Criminal  Code.  An 
habitual  drunkard,  who  abandons,  neglects,  or  refuses  to  aid  in  the 
support  of  his  family,  or  a  person  who  has  contracted  an  infectious 
or  other  disease,  in  the  practice  of  drunkenness  or  debauchery,  re- 
quiring charitable  aid  to  restore  him  to  health,  is  classed  and  defined 
as  a  vagrant  by  section  887  of  the  Criminal  Code ;  and  habitual 
drunkards  are  recognized,  and  provision  is  made  for  the  determina- 
tion of  the  fact  by  a  jury  trial  in  Revised  Statutes,  pt  I,  c.  20  (i  Rev. 
St.  pp.  636,  637).  A  common  prostitute,  who  has  no  lawful  employ- 
ment whereby  to  maintain  herself,  is  a  vagrant,  under  section  887 
of  the  Criminal  Code.  Frequenting  disorderly  houses  or  houses  of 
prostitution  by  children  actually  or  apparently  under  sixteen  years 
of  age  is  provided  for  by  section  291  of  the  Penal  Code,  and  mis- 
demeanors, as  we  have  already  pointed  out,  are  cog^nizable  only  by 
courts  of  special  sessions  in  the  city  of  New  York.  It  will  thus  be 
seen  that  all  of  the  cases  mentioned  in  the  statute  under  which  this 
commitment  was  issued  are  provided  for  under  the  Criminal  or  Penal 
Codes  or  the  Revised  Statutes,  and  are  not  within  that  class  of  petty 
offenses  which  are  summarily  disposed  of  by  city  magistrates,  unless 
it  be  in  those  matters  which  are  involved  in  vagrancy  and  what  are 
known  as  disorderly  persons.  None  of  them,  however,  relate  to  dis- 
orderly conduct  as  defined  in  section  1458  of  the  consolidation  act, 
and  they  are  of  a  wholly  different  character.  "Disorderly  conduct 
that  tends  to  a  breach  of  the  peace"  is  below  the  grade  of  a  misde- 
meanor, while  petit  larceny  and  the  other  matters  mentioned  in 
chapter  632  of  the  Laws  of  1899  are  either  misdemeanors  or  they  are 
special  proceedings  of  a  criminal  nature,  fully  provided  for  by  the 
Criminal  Code  and  Penal  Code,  and  we  cannot  believe  that  the  leg- 
islature, which  has  expressed  no  such  intention,  contemplated  that 
persons  convicted  of  offenses  with  a  limited  punishment  attached, 
not  amounting  to  misdemeanors,  should,  at  the  discretion  of  a  single 
city  magistrate,  be  deprived  of  their  liberty  for  a  period  of  three 
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years.  This  would  be  to  deprive  the  relators  of  the  right  or  privilege 
accorded  to  every  citizen  of  this  state  to  be  secure  in  his  life,  liberty, 
and  property  unless  by  the  law  of  the  land  or  the  judgment  of  his 
peers  (article  i,  §  i.  State  Const.),  and  we  are  persuaded  that  the  full 
measure  of  power  proper  to  be  intrusted  to  a  single  individual  is 
measured  by  the  letter  of  the  statute,  which  limits  and  defines  the 
punishment  for  disorderly  conduct  as  defined  above.  "With  us,"  say 
the  court  in  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  559,  591,  19 
Am.  Rep.  211,  "all  pumshments  are  prescribed  by  statute  as  well  to 
character  as  to  extent,  and  a  sentence  not  conformable  to  law  as  not 
warranted  by  statute,  or  which  is  in  excess  of  the  legal  punishment, 
is  ultra  vires,  and  like  every  other  act,  whether  judicial  or  ministerial, 
done  without  legal  authority,  is  void.  •  *  *  But  courts  can  only 
administer  the  laws  as  they  find  them,  and  it  is  far  better  that  the 
most  guilty  should  escape  than  that  the  law  should  be  judicially  dis- 
regarded or  violated.  A  greater  public  wrong  would  be  committed, 
-one  more  lasting  in  its  injurious  effects,  and  dangerous  to  civil  lib- 
erty and  the  sacredness  of  the  law,  by  punishing  a  man  against  and 
without  law,  but  under  color  of  law  and  a  judicial  proceedings  than 
can  result  from  the  escape  of  the  greatest  offender,  or  the  commis- 
sion of  the  highest  individual  crimes  against  law." 

The  facts  involved  in  The  People  ex  rel.  May  Clark  v.  The  Keep- 
er of  the  New  York  State  Reformatory  for  Women  at  Bedford,  New 
York,  and  Hon.  Leroy  B.  Crane,  City  Magistrate,  and  The  People 
of  the  State  of  New  York  ex  rel.  Mamie  Smith  v.  The  Keeper  of  the 
State  Reformatory  for  Women  at  Bedford,  New  York,  and  Joseph 
Pool,  City  Magistrate,  are  so  nearly  the  same  that  it  does  not  appear 
to  be  necessary  to  go  into  a  separate  discussion  of  the  merits  of  either 
of  them.  They  are  all  open  to  the  same  general  objections — ^they 
attempt  to  justify  the  depriving  of  the  relators  of  their  liberty  by  con- 
victions for  offenses  which  have  no  existence  in  law,  and  to  admin- 
ister punishments  beyond  the  jurisdiction  of  the  court.  The  trials  and 
commitments  do  not  conform  to  the  letter  of  the  law,  and,  being  of  a 
criminal  nature,  there  is  no  warrant  for  an  enlarged  construction  to 
meet  these  particular  cases.  The  whole  spirit  and  tendency  of  our 
laws  are  against  depriving  citizens  of  their  Uberty  without  the  formal- 
ities and  the  safeguards  recognized  as  due  process  of  law,  or  the 
orderly  application  of  the  law  of  the  land ;  and  while  it  may  be  proper 
to  permit  city  magistrates  to  summarily  convict  and  punish  minor 
offenses,  not  amounting  to  misdemeanors,  or  in  cases  of  a  charitable 
or  corrective  nature  for  persons  of  immature  years,  it  can  hardly  be 
necessary  to  vest  the  power  to  deprive  the  citizen  of  his  or  her  lib- 
erty for  a  period  of  three  years  ip  a  city  magistrate,  where  the  statute 
defining  the  offense  limits  th^'ower  of  punishment  to  a  petty  fine 
of  $10  and  the  gfiving  of  a  bondifor  good  behavior. 

The  several  orders  appealed  from  should  be  affirmed. 

GOODRICH,  P.  J.,  and  HOOKER,  J,  concur.  HIRSCHBERG 
and  JENKS,  JJ.,  concur  in  result 
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(Supreme  Court  Appellate  Division,  Third  Department  March  11,  1908^ 

1.  Wills — Charqiho  Leoact  on  Rbal  Ebtate. 

The  real  estate  is  not  charged  with  the  legacies  where  the  will,  exe- 
cuted when  testatrix  owned  $15,000  worth  of  personal  property  and 
owed  but  $5,000,  prorlded  for  only  f2,B00  of  legacies,  though  thereafter 
the  pasonal  propoly  was  oonTcrted  Into  real  property. 

t.  Saxe— Power  of  8alk. 

A  cbai^  of  legacies  on  real  estate  Is  not  to  be  Inferred  from  the 
residuary  clause  containing  a  power  of  sale,  the  sale  being  directed  for  the 
creation  of  a  fund  to  be  held  by  the  trustee  for  the  benellt  of  the  re- 
siduary legatee. 

8L  Same— Blending  of  Real  and  Personal  Phopbrtt. 

The  blending  of  real  and  personal  property  in  the  residuary  clause 
does  not  charge  the  legacies  on  the  real  property,  the  main  object  of 
testator's  bounty  being  provided  for  by  the  residuary  clause. 

Submission  of  controversy,  on  an  agreed  statement  of  facts,  under 
Code  Civ.  IVoc.  §  1279,  between  Mary  J.  Harvey,  as  plaintiff,  and 
John  W.  Kennedy,  trustee  under  and  executor  of  the  will  of  Lockie 
L.  G.  Robinson,  deceased,  and  another,  as  defendants.   Judgment  for 

defendants. 

The  controversy  is  over  the  will  of  one  Robinson.  Plaintiff  is  a  legatee 
named  in  the  will,  and  seeks  to  have  it  adjudged  that  her  legacy  is  a  charge 
upon  tbe  real  estate.  The  executor  contends  otherwise,  and  thus  arises  the 
question  here  for  determination.  The  will  reads  as  follows: 

"I.  Lockie  It.  G.  Robinson,  of  tbe  city  of  Blngbamton,  Brocnne  Cbunty. 
New  York,  being  of  soond  mind  and  memwy,  do  make,  ordain,  pobltoh  and 
declare  this  to  be  my  last  will  and  testament  that  Is  to  soy: 

"After  all  my  lawful  debts  are  paid  and  discharged,  I  give,  devise  and 
bequeath  my  property  as  follows: 

"First:  Unto  my  sister,  Mary  A.  Harvey,  in  case  she  survives  me,  the 
sum  of  two  thousand  ($2,000)  dollars.  In  case  she  dies  before  my  death, 
then  I  give  and  bequeath  the  said  sum  of  two  thousand  dollars,  in  manner 
following,  that  la  to  say:  One  thousand  Dollars  thereof  to  be  divided  be- 
tween her  children,  Lockie  R.  Harvey  and  Jenny  F.  Baty,  equally,  idiare 
and  share  alike,  if  both  be  living;  If  either  be  dead,  the  survivor  shall  talce 
the  whole;  and  the  other  one  thousand  dollars,  to  the  other  living  children 
of  the  said  Mary  A.  Harvey,  share  and  share  alike. 

"Second:  I  give  and  bequeath  to  my  executor  hereinafter  named  the 
sum  of  Fifty  ($50)  to  be  invested  and  kept  Invested  In  good  interest  bearing 
securities,  and  to  use  the  Interest  and  Income  thereof,  to  keep  the  burial 
lot  of  myself  and  my  late  husband,  John  T.  Robinson.  In  Spring  Forest 
Cemetery,  and  the  monument  and  Improvements  thereon,  in  good  repair; 
and  my  said  executor  and  trustee  Is  authorized  to  spend  so  much  of  tbe 
principal,  from  time  to  time,  if  any  be  necessary  to  keep  up  said  repairs; 
and  when  my  executor  shall  desire  to  relinquish  said  trust  then  I  give  the 
said  fund,  or  so  much  thereof  as  may  remain,  to  the  directors  and  trustees 
of  Spring  Forest  Cemetery,  In  trust,  to  J>e  Invested,  held  and  used  for  the 
purposes  aforesaid,  and  In  the  manner  ^^oresaid. 

"Third:  To  the  Susquebauna  Valle^^mme  of  said  city  I  give  and  be- 
queath the  sum  of  Five  Hundred  ($500)  Dollars  for  the  use  and  bm^t  of 
Uie  Industrial  School  connected  with  said  home. 

"Fourth:  To  my  executor  hereinafter  named  I  give  and  bequeath  all  tbe 
rest,  residue  and  remainder  of  my  property,  both  real  «nd  personal,  and 
wheresoever  situate,  to  collect  the  obligations  due  me,  and  sell  my  real 
estate  as  fast  as  practicable,  and  to  invest  tbe  funds  and  avails  so  received 
in  good  Interest  bearing  securities,  and  to  keep  the  same  invested  In  such 
securities,  and  to  pay  over  tbe  Interest  and  income  thereof,  from  time  to 
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time,  or  ao  mneb  tiiereof  a*  may  be  necessary,  to  my  Oaugbter.  Lonlae  G. 
Sobinson,  tor  ber  iwoper  rapport  and  maintenance;  and  when  my  said 
daughter  shall  attain  the  age  of  thirty  years,  then  to  pay,  deliver,  transfer 
and  make  over  to  her  all  of  said  investments,  Income  and  property  of  every 
name  and  kind,  to  be  hers  absolutely  and  forever  cleared  and  freed  of 
•said  trust. 

"Item.  I  give  to  my  executor  hereinafter  named  full  power  and  authority 
to  sell  and  convey  any  or  all  of  my  real  estate,  and  to  give  good  and  suttl- 
dent  deeds  or  conveyance  thereof,  with  common  covenants  of  warranty. 

"Likewise  I  make  constitute  and  appoint  John  W.  Kennedy,  trustee  under 
and  to  be  executor  of  this  my  last  will  and  testan^ent,  hereby  revoking  all 
former  wills  by  me  made. 

"In  witness  whereof.  1  have  hereunto  subscribed  my  name  and  atUxed 
my  seal,  the  first  (Ist)  day  of  March,  In  the  year  one  thousand,  eight  hun- 
dred and  ninety-eight.  tockle  li.  Q.  Bobinson.  [SeaL]" 

Argued  before  PARKER.  P.  J.,  and  SMITH,  LYON,  CHASE, 

and  CHESTER,  J  J. 

W.  J.  &  F.  W.  Wekh  (W.  J.  Welsh,  of  counsel),  for  plaintiflf. 
Jerome  De  Witt,  foi  defendants. 

SMITH,  J.    In  Morris  v.  Sickly,  133  N.  Y.  456,  31  N.  E.  332,  the 

neadnote  reads : 

"While  circumstances  surrounding  the  testator  at  the  time  of  making  a 
will  may,  where  the  language  of  the  will  Is  of  doubtful  Import,  be  proved 
for  the  purpose  of  arriving  at  the  testator's  Intent,  the  Intent  then  exist- 
ing, when  ascertained,  must  have  effect,  and  may  not  be  varied  by  after- 
occurring  events,  and  so,  circumstances  occurring  after  the  execution  of 
tlie  will,  and  which  could  not  have  beea  within  the  contemplation  of  the 
testator  at  that  time,  may  not  be  availed  of  as  showing  a  different  intent 

"The  will  of  G.,  after  providing  for  the  payment  of  debts,  etc.,  gave  two 
legacies  amoiwtlng  to  $2,(KX};  one  of  $1,800  to  plaintiff,  her  sister,  in  whose 
family  she  resided.  Her  residuary  estate  she  gave  to  beneflclarles  named. 
At  the  time  the  will  was  made  O.  owned  no  real  estate,  bnt  had  personal 
property  of  the  value  of  about  $2,600.  A  year  after,  she  purchased  of  plain- 
tiff and  her  husband  certain  real  estate,  for  which  she  paid  $2,000,  and 
thereafter,  and  at  the  time  of  her  death,  her  [>ersonal  property  amounted 
to  but  about  $500.  Beld.  that  plalutltTs  legacy  was  not  chargeable  upon 
the  real  estate." 

This  case  seems  determinative  of  the  case  at  bar.  The  will  in  the 
case  at  bar  was  executed  March  x,  1898.  It  provides  for  only  $2,500 
of  legacies.  At  the  time  of  the  making  of  the  will  the  testatrix  owned 
personal  property  worth  about  $15,000,  including  a  mortgage  upon 
which  was  due  upwards  of  $10,000.  Her  debts  at  the  most  could  not 
exceed  $5,000.  She  had  at  that  time  real  property  of  the  value  of 
$7,000.  There  is  no  question,  therefore,  that  at  the  time  of  the  making 
of  the  will  her  personal  property  was  abundant  to  pay  the  legacies  and 
leave  a  large  surplus  for  the  residuum.  Such  circumstances  would 
seem  to  negative  any  intention  to  charge  the  real  estate  with  the  pay- 
ment of  the  legacies,  and,  as  the  intent  to  charge  must  exist  at  the  time 
of  the  making  of  the  will,  the  plaintiff's  position  would  seem  to  be 
untenable.  The  case  cited  seems  also  to  hold  that  notwithstanding 
the  personal  property,  which  was  apparently  relied  upon  to  pay  this 
legacy,  was  converted  into  real  property,  nevertheless  that  could  not 
change  the  rule  of  law  which  requires  the  legacies  to  be  satisfied  from 
the  personal  property.   Nor  could  such  fact  relate  back  to  the  time 
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of  the  making  of  the  will  for  the  purpose  of  implying  in  the  testatrix 
an  intent  that  the  legacies  should  be  a  charge  upon  that  real  estate. 
It  is  contended  that  in  the  residuary  clause  is  a  power  of  sale,  which  is 
superfluous  unless  for  the  purpose  of  satisfying  the  legacies.  On  the 
contrary,  the  sale  of  the  real  estate  was  directed  for  a  specific  purpose, 
to  wit,  for  the  creation  of  a  ftmd  which  the  trustee  should  hold  for  the 
benefit  of  the  residuary  legatee.  It  is  claimed,  further,  that  the  blend- 
ing of  the  real  and  personal  property  in  the  residuary  clause  had  the 
efKCt  to  charge  the  legacies  upon  the  real  estate ;  but  this  blending  is 
not  significant  where  the  main  object  of  the  testatrix's  bounty  was  pro- 
irided  for  by  the  residuary  clause.  Bevan  v.  Cooper,  72  N.  Y.  317. 
We  conclude,  therefore,  that  this  real  estate  cannot  be  resorted  to  for 
the  payment  of  plaintiff's  legacy,  and  tliat  the  contention  of  the  de- 
fendant must  be  sustained,  with  costs.   All  concur. 


(Rvffreme  Conrt,  Apellate  DlTislon,  Third  D^rtmoit  Hardi  11,  1903.) 

1.  Corporations— Officers— A OTHORiTT. 

Where  a  city  ordinance  required  a  telephone  company  to  place  Its 
wires  In  a  subway  beltmgli^  to  another  company,  which  coarse  would 
be  a  benefit  to  the  latter  company,  and  the  telephone  company  aonffht 
to  restrain  tbe  enforcement  of  the  ordinance  on  the  grotmd  that  the 
subway  was  not  properly  constructed  for  such  purpose,  tbe  president 
of  tbe  company  owning  the  subway.  In  securing  the  services  of  an 
expeit  to  nmke  an  alfldaTlt  for  use  In  the  litigation,  showing  tbB  sab- 
way  a  proper  one,  was  acting  within  the  line  of  his  duties. 

9.  BiPKuTs— Affidavits  ok  Injunctigh— Utilitt. 

A  telephone  company,  having  been  required  by  ordinance  to  place  ita 
wires  In  a  subway  belonging  to  another  company,  songtat  to  restrain  the 
enforcement  of  tbe  ordinance  on  the  ground  that  the  subway  was  not 
property  constructed.  The  company  owning  tbe  subway  made  a  stnte- 
ment  as  to  the  construction  thereof  to  an  electrical  expert,  requesting 
his  affidavit  In  their  behalf,  If  he  felt  be  could  be  of  service  to  them. 
His  affidavit  treated  the  subject  In  detail,  and  enumerated  the  couclu- 
stons  8B  to  subway  construction  of  an  electrical  commission  appointed  by 
the  President  of  the  United  States,  of  which  commission  he  was  presi- 
dent, and  he  deposed  that  the  subway  afforded  proper  facilities,  and  such 
as  afforded  by  subway  Bystema  in  several  large  cities.  Held,  in  an  action 
by  him  for  his  services,  tbat  his  affidavit  was  not  a  mere  academic  oplniMi 
on  subway  construction,  but  that  he  bad  performed  the  services  tot  wbtcb 
he  was  employed. 

t.  SaHB— QUESTIOIT  OF  FACT. 

Id  an  action  by  the  expert  for  his  services  for  furnishing  an  affidavit, 
bis  determination  tbat  he  could  be  of  service  was  not  conduslve  as 
against  defendant,  but  whether  his  affidavit  had  been  serviceable  was 
a  question  of  fact 

Appeal  from  Trial  Term,  Fulton  county. 

Action  by  Andrew  Rosewater  against  the  Glen  Telephone  Company. 
Frcwn  a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes,  it  ap- 
peals. Affirmed. 
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Argued  before  PARKER.  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  LYON.  JJ. 

Fred  Linus  Carrol,  for  appellant. 
Jeremiah  Wood,  for  respondent. 

CHASE,  J.  This  action  is  brought  to  recover  for  services  as  an 
expert  in  making  an  affidavit  for  use  in  an  action  entitled  "The  Hud- 
son River  Telephone  Company  against  the  City  of  Johnstown."  De- 
fendant is  the  owner  of  certain  subways  under  the  streets  of  said  city 
into  which  said  Hudson  River  Telephone  Company  had  been  directed 
by  a  dty  ordinance  to  place  its  wires  and  cables.  The  action  tb^ 
Hudson  River  Tdephone  Company  was  brought  to  obtain  an  injunc- 
tion restraining  the  city  from  enforcing  said  ordinance.  The  grounds 
alleged  in  its  complaint  for  said  injunction  were  that  said  subways 
"are  composed  of  materials  defective  in  quality  and  improper  for  such 
use  or  purpose;  that  the  work  of  construction  has  been  performed 
in  an  unworkmanlike  manner,  and  the  ducts  therein,  and  the  materials 
connected  therewith  are  inadequate  and  insufficient  for  the  purpose 
described  in  said  ordinances,  etc. ;  and  that  by  reason  of  the  inferior 
quality  of  the  nmterial  so  used,  and  the  improper  method  of  construc- 
ticm  employed,  all  electrical  currents  passing  through  any  wires  that 
may  be  contained  therein  are  liable  to  be  brought  in  contact  with  the 
surrounding  earth,  and  thereby  rendered  useless  for  the  service  for 
which  said  currents  are  generated  and  conducted  through  said  wires ;" 
and  that  the  placing  of  mgh  and  low  tension  wires  in  said  subways  so 
constructed  would  result  in  a  transference  of  electrical  energy  from 
one  to  the  other,  which  would  seriously  damage  and  render  useless 
thepiaintiff's  telephone  system. 

The  answer  of  the  dty  alleges  that  the  conduits,  subways,  manholes, 


all  respects  for  the  uses  and  purposes  to  which  it  is  intended  to  put 

the  same,  and  denies  all  of  the  plaintiflF's  allegations  as  to  the  improper 
and  faulty  construction  of  said  subway  system,  manholes,  etc.,  and  as 
to  the  damage  which  the  plaintiff  claims  would  be  occasioned  to  it. 
Among  other  efforts  to  obtain  affidavits  for  the  purpose  mentioned,  the 
defendant's  president  wrote  a  letter  in  defendant's  name  to  the  {^intiff, 
dated  the  27th  day  of  December.  1900,  in  which  he  says: 

"We  are  writing  yon  at  the  suggestion  of  Mr.  Barnard  of  the  American 
VI trifled  Conduit  Company  and  If  you  can  be  of  serTlce  to  m  which  yon 
can  detennlne  after  reading  the  enclosed  papers  we  will  be  pleased  to  have 
you  frame  such  affidavit  as  yon  may  decide  upon  and  we  vUl  gladly  settle 
your  bill  for.  same." 

In  this  letter  he  stated  that  the  affidavits  were  for  use  in  two  suits 
pending.    He  also  stated  in  his  letter : 

"Our  subway  Is  Intended  for  nse  of  high  and  low  tension  wires,  our  In- 
tention being  to  carry  the  high  tension  wires  aroond  on  the  opposite  sides 
at  the  manholes  used  for  the  low  tension  wires.  The  copy  ol  the  affidavit 
made  by  Mr.  Donaldson  Is  sent  to  you  as  a  guide  to  what  we  want  and 
refutes  the  objections  they  make  to  going  Into  our  snbway.  They  assert 
our  BUbway  Is  Imperfectly  constructed,  as  manholes  are  too  smolL  The  ducts 
are  rough  Inside,  and  liable  to  Injme  the  cables,  and  that  on  Market  street 
we  did  not  nse  concrete  and  fbenton  It  Is  not  pnqiier  conBtmctlon,"  etc. 


suitable,  and  proper  in 
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In  said  affidavit  of  Donaldson  it  is  stated : 

"That  the  manholes  and  subaldlarles  described  In  said  Affidavit  are  aini>ly 
sufficient  In  size  and  structure  for  the  purpose  of  installing  and  working 
therein  said  cable  system;  and  that  the  smallest  of  said  manholes  is  amply 
large  to  enable  workmen  efficiently  to  splice  cables  or  to  do  any  other  work, 
which  might  be  required  to  be  done  timeln.** 

In  said  affidavit  it  is  further  stated : 

"Deponent  further  says  that  high  and  low  tension  whres  consisting  of 
electric  light  and  power  wires  on  the  one  hand  and  telephone  and  telegraph 
wires  on  the  other  (or  in  other  cases  consisting  of  wires  carrying  a  current 
of  over  550  Tolts  on  the  one  hand  and  wires  carrying  currents  of  less  than 
000  volts  on  the  other  hand)  can  be  saf^,  propaly,  and  satisfactorily  In- 
stalled and  operated  In  the  same  subway  In  separate  ducts  and  using  the 
same  manbolea." 

In  said  letter,  defendant's  president  inclosed  a  copy  <A  his  aflOdavit 
to  be  used  in  said  action,  in  which  he  says : 

"That  on  each  side  of  West  Main  street  for  two  blocks  between  Pwry  and 
William  streets  sixteen  ducts  were  laid;  with  manholes  at  the  Intersection 
of  each  street,  not  over  450  feet  apart,  having  openings  of  three  feet  at 
covers.  On  every  other  property  line  a  subsidiary  or  small  manhole  was 
placed  and  the  upper  two  tiers  of  eight  ducts  w^  carried  into  these  and 
the  two  under  tiers  of  eight  ducts  were  run  from  manhole  to  manhole." 

Said  aiHdavit  also  states : 

*'AU  the  manholes  had  cast-iron  frames  and  covers  weighing  about  2.000 
pounds;  and  the  subsidiaries  had  cast-Iron  frames  and  covers  of  propor- 
tionate weight  That  there  are  about  36  manhdes  properly  located  ranging 
In  size  from  6  feet  8  Inches  deep  by  0  feet  square  to  not  less  than  0  feet 
deep  by  3H  feet  diameter.  And  about  40  subsidiaries  or  -small  manholes 
properly  located  ranging  In  size  from  8  feet  8  inches  deep  by  S  feet  in  diam- 
eter to  not  less  than  2  feet  6  inches  deep  to  2  feet  6  Inchea  diameter.  The 
variation  In  size  being  necessary  and  unavoidable  by  reason  of  the  swice 
pipes  and  other  obstructions  encountered  in  bnilding  them  in  tte  streets 
of  said  city." 

The  president  of  the  defendant  in  this  action  was  and  is  its  chief 
executive  officer.    He  had  diarge  of  the  construction  of  the  subways. 

.  The  defendant  was  directly  interested  in  compelling  the  Hudson  River 
Telephone  Company  to  use  its  subways,  and  its  interest  in  the  action 
so  brought  by  the  Hudson  River  Telephone  Company  against  the 
city  of  Johnstown  was  in  charge  of  and  being  guarded  by  its  president 
as  its  chief  executive  officer.  There  seems  to  have  been  a  motion  for 
a  preliminary  injunction  in  that  action.  The  president  of  the  defend- 
ant in  this  case  in  its  name  obtained  numerous  affidavits  for  use  by  the 
defendant  in  that  action.  The  defendant  paid  the  bills  so  incurred  by 
its  president  in  every  case,  except  the  bill  of  the  plaintiff.   The  defend- 

■  ant  s  attCH'ney  gave  directions  in  regard  to  the  affidavits  so  prq>ared 
and  to  be  prepared  by  the  defendant  for  use  in  that  action.  Under  the 
circumstances  disclosed  in  this  case,  the  jury  properly  found  that  its 
president,  in  writing  said  letter,  was  acting  directly  in  the  interest  of 
the  defendant,  and  within  the  line  of  his  duties  as  its  executive  officer. 
The  defendant  should  also  be  deemed  by  its  acts  to  have  ratified  and 
approved  his  efforts  in  its  behalf  in  sustaining  the  construction,, safety, 

•  andpracticability  of  the  subways  so  owned  by  it. 

There-  was  no  correspondence  between  the  plaintiff  and  defendant 
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after  the  letter  <A  December  27th,  until  plaintiff  wrote  to  the  defendant 
on  the  7th  day  of  January,  inclosing  lus  affidavit,  in  which  letter  he 

says: 

"Jn  compliance  wttb  yonr  letter  of  December  27tli,  I  have  given  careful 
oonsideration  to  the  affldavlta  snbmltted  to  me,  8Dd  have  prepared  the  en- 
closed o^iea,  which  I  trust  win  be  latlsfactory .'* 

With  this  letter  inclosing  the  affidavit  was  a  bill  of  $500  for  services 
in  preparing  the  affidavit. 

The  important  question  in  this  case  is  whether  the  plaintiff  per- 
formed the  services  for  which  he  was  employed  by  the  letter  of  Decem- 
ber 27th.  If  the  defendant's  president  had  authority  to  write  such  let- 
ter, and  the  plaintiff  performed  the  services  for  which  he  was  so  em- 
ployed, there  remains  only  the  qtiesticxi  as  to  the  amotmt  to  be  paid 
therefor. 

On  the  i6tb  day  of  January,  nine  days  after  the  plaintiff  sent  his 
affidavit  to  the  defendant,  the  defendant  by  its  president  wrote  the 

plaintiff : 

"We  herewith  return  yon  affidavit,  which  is  unsatisfactory  and  of  no 
value  to  ns.  The  charge  for  same  as  stated  In  your  memorandum  Is  exhor- 
bltant,  and  we  decline  to  accept  same  or  acknowledge  any  liability  therefor." 

Some  other  correspondence  followed,  but  plaintiff's  charge  for  serv- 
ices was  not  paid,  and  this  action  was  commenced. 

The  affidavit  of  the  plaintiff  is  lengthy,  and  treats  the  subject  pre- 
sented to  him  with  much  detail.  It  is  such  an  affidavit  as  ought  rea- 
sonably to  be  expected  from  a  man  of  plaintiff's  experience  and  ability 
in  response  to  the  defendant's  letter.  In  our  judgment,  it  sustains  the 
defendant's  contention  in  the  litigation  between  the  Hudson  River 
Telephone  Company  and  the  city  of  Johnstown  in  every  particular. 
The  only  doubt  in  regard  thereto  relates  to  plaintiff's  statement  in 
regard  to  the  construction  and  use  of  manholes.  There  are  but  two 
references  in  plaintiff's  affidavit  to  the  manholes.  Plaintiff  was  the 
president  of  a  board  appointed  by  the  President  of  the  United  States 
known  as  "The  Electrical  Commission  of  the  District  of  Columbia," 
and  in  his  affidavit  he  says :  "The  conclusions  of  the  board  relative 
to  the  disposal  of  wires  and  construction  of  subways  were  as  follows." 
He  then  enumerates  the  conclusions  of  said  board,  among  which  is  the 
following : 

**(4)  Clondnctors  carrying  high  potential  currents  may  be  placed  close  to 
tel^^bone  or  telegraph  wires  withont  Interfering  by  induction.  To  prevent 
accident  It  is  wdl  to  place  the  high  and  low  potential  conductors  In  different 
dacts  and  also  to  use  separate  manholes  or  compartments  of  manholes." 

Subsequently  in  the  affidavit  the  plaintiff  states  that  he  has  found 
no  occasion  to  change  his  views  from  the  conclusions  so  submitted  to 
the  president  in  1891.  The  more  important  statement  in  the  plaintiff's 
affidavit  relates  to  the  particular  case  under  consideration,  and  is  as 
follows : 

"Deponent  further  believes  that  the  snbsldlary  manholes  and  large  man- 
holes described  In  the  affidavit  of  J.  S.  G.  Edwards  afford  ample  facilities 
tor  all  cables  that  may  be  placed  irtthhi  the  ducts  of  the  Olen  Telephone 
Company's  subway.  With  nspect  to  the  use  of  same  subway  system  for 
high  and  low  tentdon  wires  deponent  has  reason  to  believe  that  such  use  Is 
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p»fect]7  practicable,  at  Intimated  In  tlie  report  of  the  WaBblngton  Board 
In  1881.  This  Is  cTldenced  by  the  fact  that  high  and  low  tension  wires  are 
now  being  nsed  In  separate  dncta  of  the  same  subway  system  in  New  York, 
Ohlcsgo,  and  other  dtles,  care  being  taken  to  place  them  on  opposite  sides 
of  snch  subways  so  that  in  entering  manholes  tbey  can  be  conv^ently 
bandied  apart  from  one  another.  Deponent  considers  however  that  If  by  any 
accident  high  tension  currents  should  be  induced  into  tbe  lead  sheathing  sur- 
rounding low  tension  wires  such  as  telephone  wires,  less  damage  would 
result  in  such  event  tlian  where  ovrabead  wSret  crosa  eacb  oQier  under 
like  drenmBtances." 

In  his  affidavit  he  also  states : 

"Deponent  has  carefully  read  the  atBdarlt  of  J.  8.  Q.  Edwards  und«  date 
ct  December  27,  1900,  descriptive  of  tbe  construction  of  the  conduit  and 
subway  of  the  Olen  Telephone  Company  In  the  city  of  Johnstown,  N.  Y.. 
and  from  said  description  he  Is  prepared  to  say  that  the  arrangement  and 
construction  of  said  subway  conduits  and  ducts  is  substantially  the  same 
as  Is  generally  In  operation  and  use  in  different  cities  of  the  country,  the 
form  varying  In  different  localities  as  to  shape  of  ducts,  some  being  rec- 
tangular, and  others  round,  but  eacb,  where  constructed  in  the  manner  tber»^ 
In  designated,  are  suitable  to  tbe  wants  of  the  service." 

The  trial  justice,  in  presenting  this  case  to  the  jury,  stated  as  a  mat- 
ter of  law  that  the  pUiutiff  had  performed  the  service  for  which  he  was 
employed.   This  he  did  in  the  following  language : 

"Yon  see  from  tbla  that  It  vat  left  to  tbe  {dalntiff  to  say  uliether  or  not 
bis  servlceB  would  be  of  avail  to  tbe  defendant  Tbey  were  sending  to  this 
man  as  an  expert,  as  a  man  skilled  In  a  particular  scientlQc  matter;  they 
sent  data  from  which  he  was  to  glean  such  information  as  they  thought  he 
might  need;  and  It  was  left  to  him  to  detennlne  whether  or  no  bis  knowl- 
edge In  regard  to  that  matter  would  be  of  use  to  them.  If  he  did  so  decide 
he  was  to  forward  the  results  of  his  knowledge,  experience,  and  skill  in 
these  matters  to  them,  and  that  was  the  end  of  that  matter.  •  •  •  By 
the  very  terms  of  «nployment  It  was  left  to  him  to  detennlne  whether 
be  could  be  of  use  to  them,  and,  be  having  detmnined  that  be  could  be  of 
nae  to  them,  that  ended  the  matter." 

The  appellant  contends  that  the  defendant  did  not  send  to  the  plain- 
tiff for  a  theoretical  or  academic  opinion  on  the  subject  of  subway  con- 
struction, but  that  it  was  looking  for  proof  upon  which  the  court  would 
be  justified  in  denying  the  preliminary  injunction  sought  in  the  action 
against  the  dty  in  favor  of  the  Hudson  River  Telephone  Company. 
We  agree  with  the  appellant  that  there  should  be  some  limit  to  the 
right  of  the  plaintiff  to  determine  as  to  whether  he  should  or  should 
not  make  an  affidavit.  We  are  of  the  opinion,  however,  that  the 
plaintiff's  determination  that  he  could  be  of  service  to  the  defendant 
was  made  in  ^ood  faith  and  upon  reasonable  grounds  therefor,  and 
that  the  trial  justice  was  right  in  holding  as  a  matter  of  law  that  the 
plaintiff  had  performed  the  services  for  which  he  was  employed.  The 
defendant's  refusal  to  accept  the  plaintiff's  affidavit  seems  to  have 
been  caused  by.  its  desire  to  avoid  the  payment  of  an  unexpectedly  large 
bill,  rather  than  by  reason  of  anything  in  the  affidavit  itself  that  can 
reasonably  be  claimed  to  show  that  plaintiff  did  not  comply  with  the 
terms  of  his  employment. 

The  judgment  should  be  affirmed,  with  costs.  All  c<»icur. 
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MEAD  T.  SARATOGA  &  W.  FIEB  INS.  CO. 
(Supreme  Court.  Appellate  Division,  Third  Department.   Marcb  11,  1003.) 

1.  InBDBANCB— MlSSTATEHENT  IN  APFLtOATIOH— ESTOPPBL  TO  SbT  Up. 

Where  the  local  agent  of  an  Insurance  company,  soliciting  a  risk  on 
premises  nsed  as  a  meat  market,  and  knowing  the  character  of  the 
premises,  filled  out  the  application  so  that  It  appeared  the  premises 
were  used  as  a  dwelling,  and  insured  did  not  discover  the  mistake  until 
attex  a  fire,  the  company  was  estopped  to  lely  on  the  untruthfulneM  ot 
the  description  as  a  defense  to  an  action  on  the  policy. 

Appeal  from  Trial  Term,  Rensselaer  county. 

Action  by  William  H.  Mead  against  the  Saratoga  &  Washington 
Fire  Insurance  Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  PARKER.  P.  J.,  and  CHASE,  CHESTER,  and 
LYONS,  JJ. 

Ostrander  &  Salisbury  (William  S.  Ostrander,  of  coimsel),  for  ap- 
pellant. 

Lansing  &  Holmes  (John  B.  Holmes,  of  counsel),  for  respondent. 

CHASE,  J.  The  defendant  is  a  co-operative  fire  insurance  com- 
pany. It  does  business  through  agents,  but  assumes  no  liability  un- 
til applications  for  insurance  are  approved  by  its  executive  com- 
mittee. During  the  summer  of  1899  plaintiff  erected  a  two-story 
shingle-roofed  meat  market  in  Corinth,  N.  Y.  The  meat  market 
included  an  office,  a  refrigerator,  and  also  other  fittings  suitable 
for  the  business  of  selling  meat.  One  P.  was  the  agent  of  the  de- 
fendant at  Corinth.  His  duties  were  to  solicit  insurance.  He  took 
applications  for  insurance,  on  blanks  furnished  by  the  defendant, 
fixed  the  amount  of  insurance,  and  the  premituns  to  be  paid  there- 
for. He  forwarded  the  applications  so  taken  by  him  to  the  defend- 
ant, and,  if  they  were  approved  by  defendant's  executive  committee, 
the  policies  were  sent  to  P.,  who  delivered  the  same  and  collected  the 
premiums.  He  also  had  authority  to  renew  such  insurance  by  in- 
dorsement as  provided  by  the  defendant's  by-laws.  A  few  days  be- 
fore the  22d  day  of  August  P.  came  to  the  plaintiff  and  asked  him 
when  he  would  have  his  meat  market  finished,  and  further  asked 
that  he  might  be  allowed  to  insure  it  for  him.  On  the  22d  day  of 
August,  the  meat  market  being  substantially  finished,  P.  again  asked 
to  be  allowed  to  insure  it,  to  which  the  plaintiff  consented ;  where- 
upon P.  took  one  of  the  blank  applications  furnished  by  the  defend- 
ant, and  asked  certain  questions  therefrom,  and  wrote  therein  the 
answers  given  by  the  plaintiff.  Plaintiff  then  signed  the  applica- 
tion, and  he  did  not  see  it  again  until  after  the  building  was  burned. 
All  of  the  answers  written  in  the  application  were  truthfully  given 
and  recorded,  but  at  the  time  the  application  was  delivered  it  did  not 
contain  a  description  of  the  property  to  be  insured.  The  agent  did 
not  say  that  he  was  going  to  add  anything  to  the  application,  but 
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thereafter  he  took  a  printed  slip  of  paper,  also  furnished  by  the 
defendant,  headed,  "Village  Dwelling,  Furniture  and  Barn  Form," 
and  in  such  printed  slip  correctly  nlled  out  the  description  of  the 
meat  market,  and  attached  it  to  and  made  it  a  part  of  the  applica- 
tion. The  application  so  completed  by  the  agent  was  forwarded  to 
the  defendant,  and  a  policy  was  written,  on  which  policy  was  at- 
tached a  duplicate  of  the  printed  and  written  slip  that  had  been  so 
attached  to  the  application.  The  part  so  attached  described  the  prop- 
erty, and  following  the  words  of  description,  were  printed  the  words : 
"Aiid  all  furniture,  and  appurtenances  attached  thereto  whUe  occu- 
pied as  a  dwelling."  The  policy  was  delivered  to  the  plaintiff,  and 
he  put  it  away  among  his  papers,  and  he  did  not  know  of  the  ref- 
erence therein  to  the  building  being  occupied  as  a  dwelling  until  after 
the  fire.  On  the  14th  day  of  December,  Z900,  the  meat  market 
burned.  The,  defendant  refused  to  pay  the  amount  of  the  policy, 
or  any  part  thereof,  and  this  action  was  brought  to  have  the  pol- 
icy reformed  and  corrected,  by  striking  therefrom  the  words  "while 
occupied  as  a  dwelling,"  and  inserting  in  place  thereof  "while  oc- 
cupied as  a  meat  market,"  and  for  the  amount  of  the  loss. 

The  question  in  this  case  is  not  one  of  identity  of  property  in- 
sured, as  in  Sanders  v.  Cooper,  115  N.  Y.  279,  22  N.  E-  212,  5  L. 
R.  A.  638,  12  Am.  St.  Rep.  801,  Saunders  v.  Agricultural  Insurance 
Co.,  167  N.  Y.  261,  60  N.  E.  635,  and  in  Hughes  v.  Mercantile  Mut- 
ual Insurance  Co.,  55  N.  Y.  265,  14  Am.  Rep.  254.  No  property 
other  than  the  meat  market  was  mentioned  or  considered  in  the 
negotiations  for  the  insurance.  The  description  of  the  property  in 
the  application  and  policy  is  applicable  to  the  meat  market,  and  not 
applicable  to  any  other  building.  The  statement  in  the  appUcation 
and  policy  that  the  defendant  claims  was  misleading  is  not  in  the 
description  of  the  building  itself,  but  in  referring  to  the  risk  as  con- 
tinuing while  the  building  is  "occupied  as  a  dwelling."  So  far  as 
such  reference  to  the  building  describes  it  as  a  dwelUng  it  was  un- 
true. The  building  was  wholly  unoccupied  when  the  application  and 
policy  were  written.  About  three  weeks  thereafter  it  was  occupied 
as  a  meat  market,  and  continued  to  be  so  occupied  until  the  fire. 
The  agent  F.  was  actually  employed  on  the  building,  and  knew  the 
purpose  for  which  it  was  being  erected,  and  the  way  it  was  in  fact 
occupied  when  completed.  If  the  defendant  is  chargeable  with  the 
carelessness  of  P.  in  making  out  the  application,  or  with  his  knowl- 
edge in  regard  to  the  building,  the  recovery  by  the  plaintiff  in  the 
trial  court  was  right,  and  should  be  sustained. 

The  nature  of  the  business  of  insiu^nce  omipanies  makes  it  neces- 
sary for  them  to  have  many  local  representatives.  Without  such  local 
representatives,  their  business  would  be  confined  to  that  obtained  by 
their  executive  officers,  and  principally  to  the  locality  where  their  home 
office  is  situated.  Life,  fire,  and  other  insurance  business  is  principally 
obtained  through  paid  representatives  and  solicitors.  Such  representa- 
tives and  solicitors  are  stimulated  to  persistent  effort  to  obtain  business 
by  having  their  compensation  made  dependent  upon  the  business  ob- 
tained. The  plaintiff  in  this  case  was  thus  solicited  by  the  defendant's 
agent  to  become  a  member  of  and  insurer  in  the  defendant  company. 
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The  courts  of  this  state  have  for  several  years  quite  uniformly  held 
that  insurance  companies  were  estopped  from  settmg  up  the  falsity  of 
statements  made  in  applications  for  insurance  where  such  applications 
had  been  obtained  by  soliciting  agents,  and  the  false  statements  had 
been  inserted  in  the  application  by  the  fraud  or  carelessness  of  such 
soliciting  agent,  and  not  by  any  fault  or  misstatement  of  the  person 
assured.  In  Rowley  v.  The  Empire  Insurance  Co.,  36  N.  Y.  550, 
the  court,  referring  to  Plumb  v.  The  Cattaraugus  County  Mutual  In- 
surance Co.,  18  N.  Y.  392,  72  Am.  Dec.  526,  say  that  the  rule  which 
had  theretofore  prevailed  in  this  state  relating  to  warranties  in  policies 
of  insurance  had  been  changed.   The  court  further  say : 

"It  Ib  not  establishing  a  harsh  or  nnr^onable  rule  in  reference  to  Insur- 
ance compaDies  to  hoU  that  their  agents  authorised  "to  take  applications 
for  Insniance*  are  acting  wltbln  the  scope  of  their  authority  In  everything 
K-hicb  tbej  do  which  may  be  necessary  to  complete  such  appllcatlona. 
*  *  *  Ai^  other  mle  would  be  fraught  with  mischief.  Insurance  cran- 
panles  send  out  an  army  of  agents  to  solicit  business.  Property  holders  are 
wafted  upon  by  them  at  their  residences,  and  it  is  not  going  too  far  to 
say  tluit  many  of  the  applicants  would  be  unable  to  make  a  proper  applica- 
tion and  SQTTey  to  meet  the  rigid  and  elaborate  requirements  of  these  cor- 
poratloDS,  while  experience  shows  that  they  are  not  expected  to  do  so. 
Hence  these  agents  render  such  services  as  are  necessary  to  enable  the 
contracting  parties  to  attain  their  respective  objects — ^the  one  to  insure,  and 
the  other  to  become  Insured,  against  Are.  To  hold  that,  In  jierfOTmlng  these 
preliminary  labors  touching  the  very  business  which  mmt  necessarily  l>e 
transacted  before  a  policy  can  be  effected,  tbe  insurance  broker  becomes 
the  agent  of  the  applicant  tor  insurance,  would  seem  to  be  an  tumecessary 
and  undesirable  r^ement" 

In  Mowry  v.  Rosendale,  74  N.  Y.  360,  the  court  say: 

"The  principle  that,  If  the  statements  In  the  application  relied  upon  as 
breaches  of  warranty  are  InHerted  by  the  agent  for  the  insurers  without 
any  collusion  or  fraud  upon  the  part  of  the  Insured,  the  Insurer  Is  estopped 
from  setting  up  their  error  or  falsity  as  breach  of  warranty,  seems  now  well 
settled.'* 

To  the  same  effect  are  Miller  v.  Phoenix  Mutual  Life  Ins.  Co.,  107 
N.  Y.  292,  14  N.  E.  271 ;  Bentley  v.  Owego  Mutual  Eenefit  Associa- 
tion (Sup.)  5  N.  Y.  Supp.  223;  O'Brien  v.  Home  Benefit  Society,  117 
N.  Y.  310,  22  N.  E.  954;  Bennett  v.  Agricultural  Ins.  Co.,  106  N.  Y. 
243,  12  N.  E.  609;  Kenyon  v.  Knight  Templars  Aid  Association,  48 
Hun,  278 ;  Quinn  v.  Mutual  Life  Ins.  Co.,  10  App.  Div.  483,  41  N.  Y.. 
Supp.  1060;  Peters  v.  U.  S.  Industrial  Ins.  Co.,  10  App.  Div.  533,  42 
N.  Y.  Supp.  3^;  and  many  other  cases. 

Where  the  agent  undertakes  to  prepare  tbe  application  of  the  in- 
sured, or  makes  any  representations  to  him  as  to  the  character  or 
effect  of  the  statements  the  application,  he  will  be  regarded  in  doing 
so  as  the  agent  of  the  company,  and  not  of  the  insured.  Am.  &  Eng. 
Ency.  of  Law,  vol.  16  (2d.  Ed.)  pages  909,  945,  946, 

In  May  on  Insurance  (3d  Ed.)  vol.  I,  page  211,  referring  to  insur- 
ance agents,  it  is  said : 

"He  Is  appointed  by  the  company  to  facilitate  and  promote  their  business. 
To  this  end  he  Is  furnished  with  the  necessary  blanks,  which,  after  tfiey 
ore  filled  up,  he  Is  to  forward  to  the  company's  office.  Of  course,  this  fill- 
ing up  must  be  in  such  manner  as  to  make  the  appHcatiou  fit  for  Its  pur- 
pose, and  valid  as  the  basis  of  the  contract.  The  qnestlons  propounded 
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therein  are  tiiose  npoD  wbich  informatioD  Is  desired.  These  are  often  very 
nnmawns,  and  not  nnfreqnentlr  qnlte  general  and  indefinite,  and  susceptible 
of  being  answered  briefly  and  substantially,  or  with  greater  or  leas  minute- 
ness of  detalL  How  briefly  and  with  what  degree  of  minuteness,  the  appli- 
cant may  not  know.  The  agent  must  be  presumed  to  be  clothed  with  the 
power  to  say  when  the  Question  Is  satisfactorily  answered — that  ts,  with 
snffidoit  fnllneea.  *  *  *  Is  the  building  to  be  Insured  a  shop  or  a  store, 
all  the  facta  being  made  known  and  the  anawer  being  a  matter  of  doubt, 
may  not  the  agent,  instead  of  incumbering  the  papers  ^th  a  multitude  of 
detail,  agree  for  the  company  that  It  la  ettiier,  according  as  he  thinks  the 
facts  show  It  to  be?  •  •  •  There  must  be,  it  would  seem,  an  Incidental 
power  lodged  In  the  agent  adequate  to  the  explanation  of  the  proper  de- 
scription of  the  property  or  interest  to  be  Insured,  the  meaning  of  the 
woMs  and  phrases  used  in  the  questions,  and  the  application  of  answers 
to  tlie  subject-matter,  so  far  as  they  may  be  necessary  to  perfect  the  in- 
strument and  render  It  fit  for  Its  purpose,  and  promote  the  usefulnera  and 
efficiency  of  the  agency.  In  short,  the  agent  may  do  In  this  behalf  what 
could  be  done  at  the  home  office  U  the  application  were  filled  up  then  upon 
conference  with  the  officers.  •  •  •** 

In  Richards  on  Insurance,  page  26,  it  is  said; 

"Where  a  written  application  is  used,  the  applicant  generally  answers 
the  questions  orally,  and  the  agent  Is  expected  to  All  In  the  blanks,  aud  is 
In  fact  intrusted  with  some  power  and  discretion  In  this  regard,  like  other 
agents  engaged  In  canvassing  fw  the  benefit  of  thehr  principal* 

An  insurance  company  will  not  be  permitted  to  avoid  a  policy  issued 
by  them  upon  the  ground  that  the  insured  failed  to  notify  them  of 
certain  facts  of  which  the  policy  required  notice,  if  it  is  shown  that  the 
company  or  its  agent  had  full  knowledge  of  those  facts  at  the  time 
of  issuing  the  policy.  The  knowledge  of  the  facts  is  sufficient  notice. 
Rowley  v.  Empire  Ins.  Co.,  3  Keyes,  557;  Am.  &  Eng.  Ency.  of 
Law,  vol.  16  (2d  Ed.)  page  943;  McNally  v.  Phcenix  Ins.  Co.,  137 
N.  Y.  389,  33  N.  E.  475 ;  Skinner  v.  Norman.  165  N.  Y.  565.  59  N.  E. 
309,  80  Am.  St.  Rep.  776. 

The  court  in  this  case,  without  objection,  submitted  to  the  jury  the 
whole  question,  directing  them  to  return  a  general  verdict  for  the  de- 
fendant, or  for  the  plaintiff,  fixing  the  amount  of  the  recovery.  The 
jury  found  for  the  plaintifif,  and  no  objection  is  now  made  as  to  the 
form  of  the  verdict.  The  verdict  accords  with  our  sense  of  justice 
and  right  as  between  the  parties,  and  we  are  also  of  the  opinion  that 
it  is  in  accordance  with  the  rules  of  law  applicable  to  this  case  as  al* 
ready  established  by  the  courts  of  this  state. 

Jtidgment  should  be  affirmed,  with  costs.  All  concur. 


(Supreme  Court,  Appellate  Division,  Third  Department  Bfarch  11,  1908.) 

1.  Imsuranob— Fai,bb  BrATBiiBirrs  is  AppiiIcation. 

Where  an  applicant  for  fire  Insurance,  who  could  not  read  writing, 
answered  truthfully  the  questions  put  to  him  \xt  an  anthorlsed  agent  of 
the  company,  as  a  basis  of  Insurance,  and  such  agent  Inswted  fiUse  an- 
swers In  the  arollcatlon,  their  falsity  was  no  defense  to  an  action  on  the 
policy. 


T 1.  See  Insurance,  vol.  28,  Cent  Dig.  |  989. 
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%  BAHE^TnANSVER  OF  PoLICT. 

An  Insnred  building  was  sold  by  tbe  owner's  receiver,  and  the  policy 
transferred  to  the  purchaser  by  the  Insurance  company.  Subsequently 
plaintiff  acquired  tbe  buUdlng  through  two  Intermediate  transfers,  of 
all  of  which  the  company  was  Informed,  and  aamited  to  the  asslgnfnent. 
BM,  that  the  company  thereby  consented  to  continue  the  Insurance  on 
the  building,  with  ptalntUf  as  owner,  at  effectually  aa  If  a  new  poUey 
had  been  written  In  her  xtame. 

Appeal  from  Trial  Term,  Saratoga  county. 

Action  by  Johanna  Hayes  against  the  Saratoga  &  Washington  Fire 
Insurance  Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
AiHrmed. 

One  Randall  la  the  agent  of  the  defendant,  a  co-operative  fire  Insurance 
company,  and  has  authority  to  solicit  business,  make  out  appUtationa  for 
Insurance  In  defendant  company,  deliver  policies,  and  collect  premlnma. 

MIchad  Oonnery,  In  1899,  was  the  owner  of  a  building  sltnated  on  leased 
laud  In  Saratoga,  N.  Y.,  on  which  building  were  three  policies,  of  Insurance, 
aggregating  $4,100.  In  April  or  May,  1^,  Randall  came  to  Connery  and 
said  that  he  lud  had  some  talk  with  one  Burke,  a  collector  of  premiums 
for  defendant,  and  also  with  a  brother  of  Connery,  In  regard  to  taking  out 
more  Insurance  on  Connery's  building.  Connery  told  Randall  that  he  had 
insurance  enough,  that  It  cost  him  too  much  to  keep  his  insurance  up,  and 
that  U  there  was  a  fire  he  would  not  get  anytbliv*  Bandall  told  him  that 
It  was  all  right,  and  that  it  would  only  coat  half  as  much  In  his  company 
as  bi  the  other  companies.  Connery  can  read  print  some,  but  cannot  read 
writing.  He  consented  to  take  a  policy  In  the  defendant  company,  and 
signed  tbe  application  lawduced  by  Randall.  The  evidence  Is  sufficient  to 
sustain  a  finding  that  Randall  asked  Connery  how  much  Insurance  was  ou 
tbe  property,  and  Connery  replied  that  he  did  not  know  exactly,  hut  wouM 
show  him  the  policies,  and  that  be  did  show  him  the  policies,  and  Randall 
looked  them  over;  that  he  also  told  Randall  that  Mr.  Hayes  had  a  mort- 
gage on  the  property  of  $1,000,  and  Mr.  Hefferman  one  of  $800:  and  that  a 
couple  ot  days  later  Randall  came  back  to  Oonnery  and  asked  him  if  the 
building  was  on  leased  land,  and  whether  be  had  ever  had  a  loss  hy  fire; 
and  that  the  questions  were  correctly  answered.  Randall  wrote  out  the 
answers  to  the  application  signed  by  Connery,  and  the  material  questions 
and  answers  are  as  follows: 

"(1)  Are  you  the  sole  and  undisputed  owner  of  the  property?  No.  (2)  If 
a  building,  do  you  own  the  land  on  which  it  stands?  No.  (3)  Incumbrance 
— If  any,  state  amount,  and  to  whom?  $1,000,  James  Hayes.  (4)  What  Is 
the  present  cash  value  of  the  property  to  be  Insured?  $7,000.  (5)  How 
much  other  insurance  on  the  property?  $1,000.  (6)  In  what  companies,  and 
at  what  rate?  Commercial  Union." 

This  application,  although  made  In  1809.  was  dated  lij  Randall  April  11, 
1897.  On  or  about  May  1,  1899,  the  defendant  executed  and  delivered  to 
Connery  a  policy  of  $1,600.  On  or  about  May  1,  1900,  a  renewal  policy  was 
executed  and  delivered  to  him.  The  premiums  on  each  of  these  policies  was 
[laid  to  Burke  for  the  defendant  Thereafter  a  Judgment  was  obtained 
against  Connoy,  and  an  execution  thereon  was  returned  unsatisfled.  On 
September  28,  1900,  one  Frank  M,  .Tenklns  was  appointed  receiver  In  proceed- 
ings supplementary  to  said  execution. 

On  the  18th  day  of  October,  1900,  the  secretary  of  the  defendant  Indorsed 
on  the  policy:  "Said  policy  this  day  transferred  to  BYank'U.  Jenkins,  re- 
ceiver." Thereafter,  and  on  October  81,  1900,  Jenkins,  as  receiver,  sold  the 
building  to  James  T.  Brusnlhan,  and  on  tbe  following  day  Brusnlban  sold 
the  building  to  the  plalntlfC.  The  several  transfers  were  reported  to  said 
Burke,  a  collector  for  tbe  defendant  and  at  whose  place  of  business  Ran- 
dall had  an  office  when  in  Saratoga.  Burke  telephoned  to  tbe  home  office 
of  the  defendant  reporting  the  several  transfers.  Burke  was  answered 
from  tbe  home  office,  either  by  Allen,  secretary  of  tbe  company,  or  by  Ran- 
dall, who  seems  to  hare  spent  a  portion  of  bis  time  In  the  defendants  home 
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office.  He  was  told  from  the  home  office  to  send  the  policy  to  them. '  Bnrite 
obtahied  the  policy  from  Connery,  and  sent  It  to  the  d^oidant  The  de- 
fendant remalled  it  to  Borke,  with  direction!  to  have  Connery  sign  bis  name 
on  the  back.  Thla  waa  done,  and  the  secretary  of  the  compuny  then.  In 
writing  on  policy,  consented  that  the  Invest  of  MIchati  Oonnery  be 
assigned  to  Johanna  Hayes,  the  plaintiff.  On  the  18th  day  of  March,  1901, 
the  bnlldlng  was  wbol^  destroyed  by  fire.  The  total  Insurance  tbweon 
nmonnted  to  $6,600.  The  plaintiff  claimed  that  the  total  loss  was  $4,100, 
and  the  insurance  compaiiles,  other  than  the  defendant,  paid  their  propor- 
tionate amount  of  such  loss,  aggregating  f2,829.57.  The  defendant  refused 
to  pay  its  proportionate  part  of  said  loss,  and  this  action  was  thought  to 
r«»Ter  the  balance  of  ^,071.48.  Judgment  was  rendered  against  the  de- 
fendant for  fliat  amount  and  costs. 

Argued  before  PARKER.  P.  J.,  and  SMITH,  CHASE.  CHES- 
TER, and  LYONS,  JJ. 

Ostrander  &  Salisbury  (William  S.  Ostrander.  of  counsel),  for  ap- 
pellant. 

William  D."  McNulty,  for  respondent 

CHASE,  J.  The  applicant  for  insurance  could  not  read  writing. 
In  response  to  the  questions  propounded  by  the  representative  of 
the  defendant,  he  gave  truthful  answers.  Where  the  insured  gives 
true  answers  to  the  questions  put  to  him  as  a  basis  of  insurance, 
and  an  authorized  agent  of  the  insurance  company  inserts  in  the 
application  false  answers,  the  company,  and  not  the  insured,  is  re- 
sponsible for  their  falsity ;  and  their  falsity  is  no  defense  to  an  action 
upon  the  policy.  O'Brien  v.  Home  Benefit  Society,  117  N.  Y.  310, 
22  N.  E.  954;  Stemaman  v.  Met.  Ins.  Co.,  170  N.  Y.  13,  62  N.  E. 
763.  57  L.  R.  A.  318,  88  Am.  St.  Rep,  625;  Mead  v.  Saratoga  & 
Washington  Fire  Ins.  Co.  (Sup.)  80  N.  Y.  Supp.  885. 

It  does  not  appear,  other  than  from  the  written  application,  that 
the  api^icant  made  any  statement  in  regard  to  the  value  of  the' 
building.  Ordinarily,  a  statement  of  value  is  a  mere  matter  of  opin- 
ion. Dacey  v.  Agricultural  Ins.  Co..  21  Hun.  83;  Smith  v.  Home 
Ins.  Co.,  47  Hun,  33. 

The  indorsement  on  the  policy  by  the  defendant,  consenting  to  its 
transfer  by  Connery  to  plaintiff,  was  made  after  information  of  the 
several  transfers  of  the  building,  and  in  the  face  of  its  former  rec- 
ognition of  Jenkins,  as  receiver,  as  the  owner  of  the  policy.  The 
policy  was  assigned  in  the  manner  directed  by  the  defendant.  Plain- 
tiff was  then  the  actual  owner  of  the  building,  and  defendant  should 
be  held  to  have  consented  to  continue  the  msurance  on  the  build- 
ing, with  the  plaintiff  as  the  owner,  as  effectually  as  if  a  new  policy 
had  then  been  written  in  her  name.  Shearman  v.  Niagara  Fire  Ins. 
Co.,  46  N.  Y.  526. 7  Am.  Rep.  380. 

Judgment  should  be  affirmed,  with  costs.  All  concur. 
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PEOPLE  ex  rel.  BATT  et  at  T.  BUSHFORD  et  a!.,  Town  Aasesaorg. 

(Supreme  Gonrt,  AppeUate  DlTlslon.  Tlilid  Deportment  Marcli  11,  1903.) 

1.  RETBRaR— Adhbbioh  ot  Etidbnob. 

A  referee,  appointed  In  certiorari  to  take  testimony  as  to  tbe  valnatlou 
of  certain  assessed  proper^,  is  only  an  afd  to  the  court;  and  hence.  In 
the  admission  of  evidence  by  him,  the  rules  will  not  be  adhered  to  as 
strictly  as  in  a  common-law  action  tried  to  a  Jury. 

S.  Same— Admission  of  Incompbtbht  Evidencb— Effect. 

When  the  record  discloses  that  the  admission  of  incompetent  evldeiice 
by  8  referee  has  not  seriously  prejudiced  tbe  complaining  party,  and  that 
the  Judgment  of  the  trial  court  thereon  should  be  affirmed  even  It  the 
objectionable  evidence  were  wholly  eliminated,  the  Judgment  need  not  be 
reycvaed  because  aucb  testimony  was  Included  In  the  record. 

8.  Taxation— Absbssmbnt— Valuation— EtidenOb. 

ETidence  of  the  actual  price  paid  at  bona  fide  sales  of  real  estate  In 
a  town  is  competent  in  certiorari  proceedings  to  review  the  MMBsment 
on  property  in  the  town. 

4.  Samb— Incompetent  Evidence. 

Where  It  is  not  shown  that  a  sale  referred  to  In  a  conveyance  was  a 
bona  fide  sale,  and  that  the  consideration  named  therein  was  the  actual 
one  between  vendor  and  vendee,  such  conveyance  is  not  competent  evi- 
dence of  the  value  of  the  property  described,  in  certiorari  to  review  an 
assessment  thereon. 

5.  Samb— Gbors  Nbomqencb  or  AssBssosa— Costs. 

Where  the  assessors  of  a  town,  who  were  farmers,  vritbont  special 
knowledge  of  the  value  of  railroads,  followed  the  precedent  set  by  their 
predecessors  In  raising  tbe  aasessment  of  a  railroad,  tbough  not  relatively 
aa  much  as  on  other  property,  but  at  the  review,  and  witbout  special  In- 
formation, reduced  it  somewhat,  they  were  not  guilty  of  gross  negligence 
In  making  the  assessment,  even  though  It  was  much  too  high,  so  as  to 
render  them  chargeable  with  costs. 

Appeal  from  Special  Term,  Montgomery  county. 

Certiorari  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  Charles  R.  Batt  and  William  Lummis,  trustees  of  the  Ogdensburgh 
&  I^ke  Champlain  Railroad  Company^  and  another,  to  Andrew  H. 
Rushford  and  others,  as  assessors  of  the  town  of  Clinton,  to  review  an 
assessment  on  relatcM's'  property.  From  a  judgment  reducing  the 
assessment  and  taxing  the  costs  to  defendants,  they  appeal.  Mo^fied. 

Argued  before  PARKER,  P.  T.,  and  KELLOGG,  CHASE,  and 
CHESTER,  JJ. 

Shedden  &  Kellogg  (L.  L.  Shedden,  of  counsel),  for  appellants. 
Badger  &  Cantwell  (John  P.  Badger,  of  counsel),  for  respondents. 

CHASE,  J.  The  town  of  Clinton  is  situated  in  the  northern  part 
of  Clinton  county,  adjoining  the  Canada  line.  It  contains  4o;656 
acres,  consisting  principally  of  wooded  and  rough  farming  land.  It  had 
by  the  census  of  1895  a  population  of  2,377.  The  town  contains  two 
small  villages,  Cherubusco  and  Clinton  Mills,  each  of  which  has  a  rail- 
road station,  a  post  c^ce,  and  general  stores.  In  the  town  is  a  steam 
lumbering  mill  and  two  or  three  creameries.  The  assessment  roll  for 
1898  contains  the  names  of  350  resident  real  property  owners,  and  538 

T8.  See  Evidence,  vol.  20,  Cent  Dig,  8  416. 
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distinct  pieces  of  real  property  are  assessed.  The  total  real  property 
assessment  for  the  year  1898  was  236,585.  The  property  of  the  re- 
lator situated  in  the  town  of  Clinton  consists  of  an  old  single-track 
railroad  passing  through  the  town  a  distance  of  9.82  miles,  assessed  at 
$95,000;  two  miles  of  side  track,  assessed  at  $5,000;  two  cheaply  con- 
structed depots,  one  assessed  at  $425,  and  the  other  at  $375 ;  a  turn- 
table, assessed  at  $180;  a  water  cotirse,  consisting  of  about  one  acre 
of  land,  assessed  at  $200;  a  woodyard,  consisting  of  about  four  acres 
of  land,  assessed  at  $40 ;  and  an  unused  gravel  uink,  entirely  discon- 
nected from  the  other  property  of  the  rotors,  and  containing  about 
17  acres  of  land,  assessed  at  $115.  The  total  assessment  against  the 
relators  as  made  by  the  defendants  was  $101,335. 

The  relators,  being  dissatisfied  with  their  assessment,  appeared  be- 
fore the  assessors  on  the  day  fixed  for  the  review  of  their  assessments, 
and  made  application  for  a  reduction  of  their  assessment.  The  written 
statement  then  filed  with  the  defendants  by  the  relators  stated  that  the 
assessment  made  against  them  was  excessive  and  unequal  in  that  their 
property  was  assessed  at  a  higher  proportionate  valuation  than  the 
other  property  on  the  same  assessment  roll  mentioned,  and  also  that 
the  main  line  of  their  railroad  was  not  worth  to  exceed  $6,400  per 
mile,  and  their  side  track  was  not  worth  to  exceed  $1,000  per  mile. 
The  assessors  thereupon  deducted  $4,000  from  the  assessment  against 
the  main  line  of  railroad,  leaving  the  total  assessment  against  the  re- 
lators $97,335,  being  about  41  per  cent,  of  the  entire  assessments  of 
said  town. 

Relators  thereafter  made  an  application  for  a  writ  of  certiorari  to 
review  said  assessment,  which  was  granted,  and  the  defendants  made 
their  return  thereto.  The  issues  were  by  consent  referred  to  a  referee 
to  take  evidence  upon  the  several  matters  in  issue,  and  report  the  same 
to  the  court  with  his  findings  of  fact  and  conclusions  of  law  thereon. 
Evidence  was  taken  by  said  referee,  and  a  report  was  made  to  the 
court,  by  which  report  the  referee  found  that  the  property  of  the  re- 
lators in  the  town  of  Clinton  could  be  reproduced  for  $103,640,  and 
that  the  real  property  in  the  town  of  Clinton,  other  than  the  property 
of  the  relators,  was  assessed  in  the  aggregate  at  a  sum  not  exceedii^ 
65  per  cent,  of  its  full  value,  and  he  auso  found,  and  decided  as  con- 
clusions of  law,  that  the  assessment  against  the  relator  should  be  re- 
duced to  the  sum  of  $67,636,  and  that  the  defendants  acted  with  gross 
negligence  in  making  such  unequal  assessment. 

The  court  at  special  term,  after  deliberation,  sustained  the  findings 
and  conclusions  of  the  referee,  and  judgment  was  entered  accwdingly. 
The  determination  of  this  controversy  on  the  merits  is  wholly  one  of 
fact. 

We  have  carefully  examined  the  ponderous  record  herein,  and  in 
our  judgment  there  is  sufficient  material  and  competent  evidence  to 
sustain  the  findings  so  made  by  the  referee  ^d  confirmed  by  the 
court. 

The  appellants  contend  that  incompetent  and  immaterial  testimony 
was  admitted  on  the  trial,  and  considered  by  the  referee  and  the  court, 
to  their  prejudice.  We  assume  that,  not  alone  on  the  trial  of  common- 
law  actions,  but  also  on  hearings  m  proceedings  of  this  kind^  parties 
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are  entitled  to  be  confronted  with  competent  and  material  testimony ; 
and  if  the  result  of  a  trial  or  hearing  has  been  influenced  and  dominat- 
ed or  is  dependent  upon  inccxnpetent  and  immaterial  testimony,  the 
judgment  therein  ought  to  be  reversed. 

The  referee  appointed  in  proceedings  of  this  kind  is  only  an  aid  to 
the  court,  and  in  the  admission  of  testimony  by  such  referee  the  rules 
are  not  held  with  the  same  strictness  as  upon  the  trial  of  common-law 
actions  before  a  jury.  People  ex  rel.  R.  R.  Co.  v.  Keator,  36  Hun, 
592 ;  People  ex  rel.  O'Shea  v.  Lantry,  44  App.  Div.  392,  60  N.  Y. 
Supp.  1009. 

Where  it  can  be  seen  that  the  reception  of  incompetent  testimony 
has  not  seriously  prejudiced  the  appellant,  or  materially  affected  his 
rights,  and  where  the  judgment  should  be  sustained  by  this  court  if 
such  objectionable  testimony  were  wholly  eliminated,  the  judgment  as 
rendered  is  not  necessarily  to  be  reversed  by  reason  of  its  indusion  in 
the  record.  While  we  are  of  the  opinion  that  the  judgment  herein 
should  be  sustained,  in  view  of  pending  proceedings,  we  desire  to  con- 
demn the  practice  of  the  parties  hereto  in  prolonging  the  proceedings 
beyond  necessary  limits  by  offering  immaterial  and  sometimes,  perhaps, 
incompetent  testimony,  tending  only  to  confuse  the  merits  of  the  con- 
troversy. The  testimony  of  experts  is  frequently  necessary,  and  their 
testimony  may  be  the  most  available  as  well  as  the  most  satisfactory 
and  condusive  to  be  offered  to  a  referee  and  court  in  the  determination 
of  matters  of  assessment,  but  the  testimony  of  specially  and  illy  pre- 
pared nonresident  real  estate  dealers  or  contractors,  not  having  special 
knowledge  of  the  value  of  the  property  under  consideration,  is  of  little 
or  no  value  to  the  court.  The  testimony  of  relator's  witnesses  Mur- 
tagh,  Kelley,  and  Lynch  come  under  this  condemnation. 

Evidence  of  the  actual  price  paid  on  bona  fide  sales  is  some  evidence 
of  value.  It  was  said  in  Parmenter  v.  Fitzpatrick,  135  N.  Y.  190,  31 
N.  E.  IQ32 : 

'*In  the  ordinary  case  of  puFcbaae  and  sale  ot  property,  tbe  fact  that  the 
purchaser  and  seller  have  met  and  agreed  upon  a  price,  and  actually  bought 
and  sold  the  property  at  that  price,  ought  to  be,  In  the  nature  ot  things,  some 
erldence  of  the  value  of  that  ivoper^  which  baa  thus  changed  bands  In  a 
bona  fide  transaction." 

The  consideration  named  in  conveyances  is  too  uncertain,  however, 
to  be  considered  even  prima  facie  evidence  of  the  value  of  the  property, 
described  in  such  conveyance.  In  People  ex  rel.  Mayor,  etc.,  v. 
McCarthy,  102  N.  Y.  630,  8  N.  E.  85,  the  court  say: 

"No  rule  of  law  requhres  the  tme  consideration  paid  upon  a  transfer  of 
land  to  t>e  Inserted  in  conve-yances  of  real  estate,  and  It  Is  within  tlie  common 
knowledge  of  all  conveyancers  that  the  amount  stated  therein  Is  often  deter* 
mhied  by  fanciful,  capricious,  and  arbitrary  ccmalderatiODS,  which  render  It 
utterly  unreliable  as  evidence  of  valne." 

In  People  ex  rel.  Carter  v.  Williams  (Sup.)  20  N.  Y,  Supp.  350, 
referring  to  the  consideration  named  in  a  number  of  conveyances  as 
evidence  of  the  value  of  the  property  described  therein,  the  court 
say: 

"The  evidence  derived  from  the  sales  list  was  largely  relied  upon  by  the 
relator.  This  evidence  was  competent  only  becauH  It  was  made  so  by  the 
board  <tf  asseaaors  themselves,  and  Is  not  common-law  evidence." 
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We  conclude,  therefore,  that  the  conveyances  received  in  evi- 
dence, where  the  sales  therein  referred  to  were  not  thereafter  shown 
to  be  bona  fide,  and  the  consideration  named,  the  true  considera^ 
tion  as  between  buyer  and  seller,  uninfluenced  by  special  circum- 
stances, should  have  no  weight  in  sustaining  the  findings  of  fact. 

Direct  evidence  of  the  value  of  property  by  competent  witnesses 
is  always  admissible.  The  relators  called  a  large  number  of  resi- 
dent real  property  owners  and  taxpayers  of  the  town  of  Clinton,  and, 
although  they  were  asked  to  testify  against  their  interests,  gave  tes- 
timony which,  if  believed,  shows  that  the  real  property  of  the  town 
is  only  assessed  for  a  fraction  of  its  full  value.  As  illustrative  of 
the  testimony  so  given  by  them,  we  give  a  summary  of  the  testi* 
mony  of  four  such  witnesses. 

One  wibiess,  whose  form  was  assessed  at  $735,  testified  that  his 
farm  contained  232  acres,  on  which  was  a  house,  one  bam,  seventy 
feet  long,  sheds,  a  horse  bam,  and  a  creamery  building;  that  the 
house  cost  $1,000,  and  barns  between  $700  and  $Soo,  and  that  liis 
farm  was  worth  $3,000.  On  this  farm  he  kept  25  cows,  and  that 
year  had  raised  1,000  bushels  of  potatoes  on  4  acres  of  land. 

Another  witness,  whose  farm  was  assessed  at  $500,  testified  that 
his  farm  contained  213  acres ;  that  he  kept  horses,  cattle,  and  sheep. 
His  buildings  were  insured  at  $1,000,  and  he  stated  that  the  fair  value 
of  the  farm  was  from  $1,800  to  $1,900. 

One  witness,  the  owner  of  a  village  house  and  lot  assessed  at 
$200,  testified  that  he  purchased  it  five  years  ago  for  about  $1,000, 
and  that  the  house  was  now  insured  for  $1,000. 

Another  witness,  whose  farm  was  assessed  at  $835,  testified  that 
there  was  on  his  farm  a  house  and  three  large  barns,  and  that  he 
rais'^d  that  year  between  1,206  and  1,300  bushels  of  potatoes,  300 
bushels  of  oats,  and  that  he  kept  20  cows,  and  that  his  farm  was 
worth  $3,000. 

Another  witness,  whose  farm  was  assessed  at  $310,  testified  that 
his  house  was  old;  that  he  had  on  his  farm  two  large  barns;  and 
that  he  raised  that  year  1,200  or  1,300  bushels  of  potatoes  and  other 
crops ;  and  that  his  farm  was  worth  $1,500  to  $1,800. 

The  first  of  these  witnesses  mentioned,  who  had  been  supervisor 
of  the  town,  also  testified : 

**I  think  my  property  Ib  assesaed  as  bigb  correspondlDgly  as  the  otb^  people 
on  the  roll;  am  assessed  just  as  much  proportlouately  as  anybody." 

The  appellants  also  insist  that  the  court  erred  in  finding  that  they 
acted  with  gross  negligence  in  assessing  the  relator's  property.  Costs 
could  not  have  been  charged  against  them  without  such  finding.  The 
statute  expressly  provides  that  costs  shall  not  be  allowed  against 
the  officers  whose  proceedings  are  reviewed,  unless  it  appears  to 
the  court  that  they  acted  with  gross  negligence,  or  in  bad  faith,  or 
with  malice  in  making  the  assessment  complained  of.  It  is  suggested 
that  defendants  in  largely  increased  the  assessment  against  the 
relators'  property.  The  record  shows  that  the  assessment  against 
the  relators*  property  was  $i6/)35  more  in  189S  than  it  was  in  1896; 
but  it  also  appears  that  the  total  assessment  of  the  town  in  189S  was 
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$50,965  more  in  1898  than  it  was  in  1896,  so  that  the  proportion  that 
the  relators'  assessment  bore  to  the  entire  assessment  of  the  town 
in  18^  was  considerably  less  than  it  was  in  previous  years,  and  less 
than  it  had  been  in  more  than  20  years  previous  thereto.  Defend- 
ants, at  the  time  of  making  the  assessment  in  1898,  did  not  have  be- 
fore them  the  record  that  is  now  before  us.  They  are  farmers,  with- 
out special  knowledge  of  the  value  of  railroads.  They  followed  in 
substantially  the  footsteps  of  their  predecessors.  The  changes  made 
by  them  were  to  the  advantage  of  the  relators.  Detailed  informa- 
tion in  regard  to  the  value  of  the  relators'  property  was  not  given  by 
the  relators  to  the  defendants  on  the  day  appointed  by  them  for 
the  review  of  their  assessments.  We  think  the  finding  that  the  de- 
fendants were  guilty  of  gross  negligence  in  making  the  assessments 
severe  and  unwarranted. 

That  part  of  the  judgment  and  order  reducing  the  relators'  assess- 
ment should  be  affirmed,  and  that  part  of  the  judgment  and  order 
allowing  costs  against  the  defendants  as  assessors  of  the  town  of 
Clinton  should  be  reversed,  without  costs  to  either  party  in  this 
court.  All  concur. 


HAUPTNBB  T.  WHITE  et  at 
(Supreme  Ooart.  Appellate  EHvlBlon,  First  Department  Harcb  0,  1906.) 

1.  LiBKL— NEWaPAPBR  PDBLtOATION—CoMPLAIWT. 

A  complaint  for  libel  alleged  that  plaintiff  was  an  oflicer  of  the  Mer- 
chantB'  &  Blanufacturers'  Board  of  Trade,  and  that  defendant  published 
In  tbtt  same  Issue  of  Its  newspaper  two  letten,  the'  flist  reciting:  "Bv- 
ery  New  Yco-ker  ought  to  paste  up  the  names  of  those  miserable  trades 
people  you  mentioned,  «  *  *  and  refuse  to  deal  wltb  them,  •  •  • 
They  ought  to  be  bung."  Dated  and  signed,  "Republican."  The  second 
letter  was  a  request  to  defendant  for  "a  copy  of  the  list  of  *merchantB 
and  manufacturers'  spoken  of  in  the  Evening  Post  of  the  7th  under  the 
^Baggage  Folly,' "  after  which  defendant  published  a  list  of  officers  of 
such  association,  including  plaintiff's  name.  The  complaint  further  al- 
leged fhat  defendant  thereby  meant  to  charge  that  plaintiff  bad  l>een 
gnllty  of  odious  and  reprehensible  condnct  FeM  that,  since  evidence 
of  no  extrinsic  fact  would  connect  plaintiff  with  the  statement  In  the 
first  letter,  and  the  publication  contained  nothing  by  which  to  Identify 
plaintiff  as  the  person  spoken  of.  Code  Civ.  Proc.  }  536,  providing  that  in 
libel  cases  plaintiff  might  state  generally  that  the  matter  was  published 
concerning  him,  did  not  apply. 
%,  Bam  K— Depectivb  Cohflaiht— Aidbr  by  Anbweb. 

Where  an  answer  In  an  action  for  libel  denied  that  the  article  referred 
to  In  the  complaint  was  published  concerning  the  plaintiff,  the  fact  that 
It  alleged  as  matter  of  privilege  and  Justification  that  plaintiff,  individ- 
ually and  as  an  officer  of  the  Merchants'  &  Manafacturers'  Board  of  Trade, 
had  promoted  odious  treasury  regulations,  and  that  It  therefore  became 
defendant's  duty,  as  a  conductor  of  a  public  Journal,  to  denounce  and 
expose  such  conduct,  etc.,  and  that  plaintiff,  as  an  officer  of  such  asso- 
ciation, in  promoting  and  In  boasting  of  promoting  such  legislation, 
was  engaged  in  an  odious  and  disgraceful  business,  and  In  the  opinion 
.  of  a  large  number  of  persons,  Including  the  correspondent  who  wrote 
the  matter  complained  of,  he  had  constituted  himself  a  miserable  per- 
son, did  not  constitute  an  admission  that  the  publication  referred  to 
plaintiff. 
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Wben  an  aneged  llbeloiu  publlcstlOD  charged  tbat  then  was  a  gang 
of  blackmailers  In  an  association  of  which  plaintiff  waa  an  officer,  bat 
contained  notiilng  tending  to  charge  that  pUdntlfl  iras  a  membor  o£  the 
gang,  It  waa  not  libelous  as  to  plalntUE. 

Appeal  from  Trial  Term,  New  York  county. 

Action  by  Charles  Hauptner  against  Horace  White  and  others, 
as  tfustees  and  successors  in  interest  of  the  Evening  Post  Publish- 
ing Company.  From  a  judgment  in  favor  ol  defendants,  plaintiff 
appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  T..  and  HATCH,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

Edward  J.  Gavegan,  for  appellant. 
Lawrence  Godkin,  for  respondents. 

INGRAHAM,  J.  There  are  two  causes  of  action  alleged  in  the 
complaint,  which  set  forth  two  separate  libels  alleged  to  have  been 
published  in  the  Evening  Post,  a  daily  newspaper  published  in  the 
city  of  New  York.  As  a  first  cause  of  action  the  plaintiff  alleges 
that  he  was  a  resident  of  the  city  of  New  York,  engaged  in  the 
business  of  importing,  manufacturing,  and  selling  men's  furnishing 
goods,  and  was  a  member  and  officer  of  a  voluntary  association 
known  as  the  "Merchants'  and  Manufacturers'  Board  of  Trade"; 
that  on  the  9th  day  of  February,  1899,  the  Evening  Post  Publish- 
ing Company  published  in  the  Evening  Post  two  letters,  which  pur- 
ported to  be  written  by  correspondents,  addressed  to  the  editor  of 
the  Evening  Post,  one  dated  "Washington,  D.  C,  February  8th,"  and 
signed  "Republican,"  and  one  dated  "Philadelphia,  February  8th," 
and  signed  "E.  S.  B."  It  is  not  alleged  that  these  two  letters  were 
published  on  the  same  sheet,  or  the  same  column,  or  in  immediate 
proximity  to  each  other.  They  do  not,  upon  their  face,  relate  to  the 
same  class  of  people  or  to  the  same  subject-matter.  The  first  letter 
-  is  as  follows : 

"Every  New  Yorker  ought  to  paste  up  the  names  of  those  miserable  trades 
people  70U  mention,  *  «  *  and  refuse  to  deal  with  them.  It  la  dis- 
graceful that,  to  enable  such  people  to  overcharge  for  their  wares,  the  resi- 
dents of  the  whole  United  States  should  be  annoyed.  They  ought  to  be 
tanng.  BepubUcan. 

"Washington,  D.  0.,  February  Stb." 

This  letter,  standing  alone,  could  not  be  construed  to  be  a  libel 
upon  anybody.  No  name  is  mentioned,  no  class  is  mentioned,  and 
proof  of  no  extraneous  facts  could  make  it  applicable  to  the  plaintiff, 
or  to  any  particular  individual.  This  statement  is  not  apidied  to 
the  members  of  the  Merchants'  &  Manufacturers'  Board  of  Trade, 
to  which  the  second  communication  relates,  and  no  connection  be- 
tween the  two  publications  is  alleged,  except  that  they  were  published 
in  the  same  issue  of  the  paper.  There  is  no  apparent  connection 
between  these  two  letters,  and  nothing  to  show  that  they  had  any 
relation  to  each  other.  Certainly,  the  publication  of  this  one  let- 
ter, disconnected  with  any  statement  in  the  paper  that  it  applied  to 
any  particular  individual,  would  not,  by  simply  alleging  that  it  was 
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published  of  and  concerning  him^  give  such  an  individtial  a  right  of 
action. 

The  second  letter  is  as  follows : 

"To  tbe  Editor  of  the  ETenlng  Post— Sir:  Could  I  have  a  copf  of  tbe  list 
of  *MercbantB  and  Manufact-jrerB'  spoken  of  In  tlie  Brenlng  Post  of  tbe  Tib 
under  tbe  'Bagrgage  F0II7'?  B.  8.  B. 

*-Pbiladelphla,  February  Sth." 

The  statement  in  the  Evening  Post  of  February  7th,  to  which  ref- 
erence is  made,  is  not  pleaded ;  nor  is  it  alleged  that  such  statement 
charged  the  persons  there  mentioned  with  any  offense  which  would 
sustain  an  action  for  libel.  So  far  as  appears  from  the  publication, 
the  "Merchants  and  Manufacturers"  spokui  of  on  the  7th  under  the 
"Baggage  Folly"  were  praised  for  their  action.  There  is  nothing  to 
indicate  how  the  persons  were  spoken  of,  or  that  they  were  charged 
with  any  offense  or  reprehensible  conduct.  The  Evening  Post's 
comment  on  these  letters  is  as  follows : 

**(We  are  printing  the  llet  in  the  form  of  a  neat  circular,  wblcb  we  sball 
be  glad  to  seod  on  application.  In  tbe  meautbne  ve  publlsb  it  a^in. — 
Ed.  Evening  Post)" 

"Mercbants'  and  MaDufactorers* 

'■Board  of  Trade. 

•  •  «-*        •         •         •        •         •  • 

"Board  of  Dlrectora. 

•  •  ••••••«• 

"Cbarlea  Hauptoer,  sbirtmaker.  No.  1298  Broadway. 

•  •••••«••••> 

There  is  nothing  libelous  in  this  publication,  unless  it  is  held  that 
the  fact  that  plaintiff  was  a  member  or  officer  of  this  association 
would  tend  to  degrade  him,  or  charge  him  with  an  offense,  and  that 
is  not  alleged.  The  only  effect  of  this  notice  was  to  say  that  the 
plaintiff  was  a  director  of  this  association. 

The  complaint  alleges,  after  setting  forth  these  two  publications, 
that  the  defendant  thereby  meant  and  intended  "to  charge  and  ac- 
cuse that  the  plaintiff,  a  shirtmaker,  doing  business  in  the  city  of 
New  York,  had  been  guilty  of  some  odious  or  reprehensible  con- 
duct, so  that  he  was  a  miserable  trades  person,  and  that  in  the  con- 
duct of  his  business  he  overcharged  for  his  wares,  and  that  every 
New  Yorker  ought  to  paste  up  his  name,  thereby  meaning  and  in- 
tending that  the  citizens  of  New  York  should  remember  and  take 
note  of  his  name  as  that  of  a  miserable  trades  person,  and  one  who 
overcharged  for  his  wares,  and  so  shun  his  name,  refuse  to  deal  and 
refrain  from  dealing  with  him,  and  that  he  had  so  conducted  himself 
that  he  ought  to  be  hung."  This  allegation  would  not  be  sufficient 
to  sustain  the  action,  if  the  publication  itself  failed  to  bear  out  the 
itmuendo;  and,  assuming  that  the  first  letter  would  justify  the  in- 
nuendo if  published  of  and  concerning  the  plaintff,  unless  it  related 
in  some  way  to  him  the  innuendo  would  not  be  sufficient  to  sustain 
the  cause  of  action.  The  plaintiff,  however,  insists  that,  as  the  com- 
plaint alleges  that  the  article  was  published  of  and  concerning  the 
plaintiff,  that  is  sufficient,  under  section  535  of  the  Code  of  Civil 
Procedure,  and  justifies  the  plaintiff  in  proving  any  facts  which  would 
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show  that  he  was  the  individual  referred  to  in  the  article.  That  sec- 
tion provides : 

"It  Is  not  necessary,  In  an  action  for  libel  or  slander,  to  state  In  the  com- 
plaint, any  extrinsic  fact,  for  tbe  purpose  of  showing  the  application  to  the 
plaintiff,  of  the  defamatory  matter;  but  the  plaintiff  may  state  generally 
that  it  was  published  or  spoken  concerning  him;  and  if  tliat  aUegatlon  la 
controverted,  the  plaintiff  must  establish  It  on  tbe  trial." 

Undoubtedly,  if  evidence  of  any  extrinsic  fact  would  connect  the 
plaintiff  with  this  statement  in  the  first  letter,  this  provision  of  the  Code 
would  apply,  and  the  allegation  of  such  fact  in  the  complaint  would  be 
unnecessary.  But  in  no  case  to  which  our  attention  has  been  called 
has  it  been  held  that  a  publication  not  relating  to  a  class,  without  in 
any  way  identifying  the  persons  spoken  of,  can  be  made  to  apply  to 
an  individual  by  a  simple  allegation  that  the  article  was  published  of 
and  concerning  him. 

In  Arrow  Steamship  Co.  v.  Bennett,  73  Hun,  81,  25  N.  Y.  Supp. 
1029,  the  libel  named  the  plaintiff  corporation  by  its  corporate  name, 
and  it  was  alleged  that  the  matter  was  published  concerning  the  of- 
ficers of  the  plaintiff  and  of  the  plaintiff  itself;  and  the  court  said, 
"Comment  is  unnecessary,  for  it  is  obvious  that  this  allegation  is  in 
compliance  with  the  Code."  The  article,  to  be  a  libel,  must  relate  to 
an  individual,  and  that  individual  must  be  the  plaintiff.  In  this  publi- 
cation no  in(hvidual  was  mentioned,  except  that  plaintiff  was  an  officer 
of  this  association ;  and  there  was  nothing  published  of  the  plaintiff 
or  of  the  association  that  was  libelous. 

It  is  claimed,  however,  that  the  answer  alleges  that  the  articles  were 
published  of  and  concerning  the  plaintiff,  and  thus  supplied  any  defect 
in  the  complaint.  By  the  first  allegation  of  the  answer,  for  a  defense 
to  the  first  cause  of  action,  the  defendants  specifically  deny  the  allega- 
tions contained  in  the  second,  third,  fourth,  and  fifth  paragraphs  of 
the  complaint,  and  therefore  expressly  deny  that  this  article  referred 
to  in  the  third  paragraph  of  the  complaint  was  published  of  and  con- 
cerning the  plaintiff.  For  a  separate  and  distinct  defense  to  both 
causes  of  action,  the  answer  then  alleges  that  the  Evening  Post  Pub- 
lishing Company  "was  at  the  times  mentioned  in  the  supplemental 
complaint  engaged  in  the  business  of  carrying  on  a  daily  newspaper  in 
the  city  of  New  York,  which  newspaper  was  engaged  in  the  discussion 
of  matters  of  public  interest  and  importance,  both  through  its  own 
editors  and  through  correspondents  interested  in  such  matters  of  pub- 
lic interest  and  importance" ;  that  the  plaintiff,  "both  individually  and 
as  an  officer  of  the  voluntary  association  known  as  the  'Merchants' 
and  Manufacturers'  Board  of  Trade,'  had  promoted  legislation  and 
treasury  regulations  which  were  intended  to  and  did  cause  annoyance, 
distress,  and  discomfort  to  large  numbers  of  persons  in  the  United 
States,  to  wit,  citizens  of  the  United  States  returning  to  the  city  of 
New  York  from  foreign  travel,  by  causing  such  persons  to  submit  to 
the  indignity  of  being  stopped,  questioned,  examined,  and  searched 
upon  the  wharves  of  the  city  of  New  York  by  employes,  agents,  or 
■detectives  employed  by  himself  or  his  association  known  as  the 
■'Merchants'  and  Manufacturers*  Board  of  Trade';  that  the  plaintiff, 
'iby  his  association  known  as  the  'Merchants'  and  Manufacturers'  Board 
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of  Trade,'  has  publicly  boasted,  and  thereby  made  himself  a  public 
character,  to  wit,  one  who  influences,  promotes,  and  procures  legisla- 
tion and  rules  regulating  the  administration  of  such  legislation.  And 
that  it  therefore  became  the  duty  of  the  Evening  Post  Publishing  Com- 
pany, as  the  conductor  of  a  pubUc  journal,  to  itself,  its  subscribers,  and 
the  public,  to  expose  and  denounce  such  conduct  on  the  part  of  the 
plaintiff  as  an  officer  of  said  voluntary  association  known  as  the 
'Merchants'  and  Manufacturers'  Board  of  Trade,'  and  to  allow  cor- 
respondents to  use  its  columns  for  such  exposure  and  denunciation; 
and  that  in  pursuance  of  this  duty  and  right  the  said  the  Evening  Post 
Publishing  Compajiy  did  publish  letters  from  correspondents  contain- 
ing the  matter  complained  of  in  the  first  and  second  causes  of  action 
set  forth  in  the  supplemental  complaint." 

There  is  no  admission  or  statement  in  these  allegations  that  the  pub- 
lications set  up  in  the  first  cause  of  action  were  published  of  and  con- 
cerning the  plaintiff.  They  did  allege  that  the  [daintiff  and  the  associa- 
tion of  which  he  was  an  officer  had  been  engaged  in  procuring  legisla- 
tion and  treasury  regulations  which  caused  annoyance  to  travelers 
arriving  at  the  port  of  New  York  from  foreign  ports,  and  that  it  there- 
by became  its  duty  to  expose  and  denounce  such  conduct  on  the  part 
of  the  plaintiff  as  an  officer  of  such  association,  and  to  allow  cor- 
respcmdents  to  use  its  columns  for  such  exposure  and  denunciation, 
and  that  in  pursuance  of  this  duty  and  right  the  Evening  Post  Pub- 
lishing Company  did  publish  letters  from  correspondents  containing 
the  matter  complained  of  in  the  first  and  second  causes  of  action  set 
forth  in  the  supplemental  complaint ;  but  the  object  of  this  defense  was 
to  claim  that  the  publications  were  privileged,  and  it  is  not  at  all  in- 
consistent with  the  express  and  direct  denial  of  the  allegation  that 
the  article  published  in  the  first  cause  of  action  was  published  of  and 
concerning  the  plaintiff. 

The  answer  also  alleges  for  a  third  and  separate  defense  that  the 
plaintiff,  as  an  officer  of  this  voluntary  association,  in  promoting 
and  in  boasting  of  promoting  legislation  and  regulations  designed 
to  annoy,  intimidate,  and  oppress  citizens  of  the  United  States  re- 
turning from  foreign  countries,  and  in  the  steps  employed  by  him 
and  his  said  association,  was  engaged  in  an  odious  and  disgrace- 
ful occupation  and  business,  and  was  and  constituted  himself,  in 
the  opinion  of  a  large  number  of  persons,  including  the  correspond- 
ent who  wrote  the  matter  complained  of  in  the  first  cause  of  ac- 
tion, a  miserable  person.  But  there  is  nothing  in  this  allegation  to 
show  that  the  defendant  admitted  that  the  first  letter  set  forth  in  the 
first  cause  of  action  was  spoken  of  and  concerning  the  plaintiff,  or 
that  an^  one  reading  that  letter  would  have  ground  to  believe  that 
the  plamtiff  was  the  person  referred  to.  The  question  that  we  are 
considering  is,  not  what  the  writer  of  the  letter  had  in  mind  when 
he  wrote  it,  but  what  its  tenor  fairly  indicated.  To  make  the  article 
libelous,  it  must  fairly  indicate  the  plaintiff  as  the  person  of  whom 
it  was  published.  If  there  was  no  indication  in  the  article  itself 
that  it  related  to  any  particular  individual,  it  would  not  be  a  libel, 
although  the  person  writing  the  article  might  have  considered  that 
what  he  said  about  the  persons  referred  to  in  the  article  would  apply 
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to  the  plaintiff.  If  the  first  letter  had  been  published  without  the 
second,  and  the  plaintiff  had  relied  solely  upon  it,  I  apprehend  there 
would  be  no  question  as  to  the  right  of  the  plaintiff  to  appropriate 
to  himself  the  statement  made,  and  ask  to  recover  damages  from 
the  defendant  for  the  publication. 

Those  portions  of  the  answer  to  which  attention  has  been  called 
expressly  deny  that  the  statement  was  published  of  and  concerning 
the  plaintiff,  and  allege  that  the  plaintiff,  by  his  conduct,  had  exposed 
himself  to  the  criticism  or  condemnation  contained  in  the  articles 
referring  to  undesignated  individuals.  In  pleading  to  a  complaint  in 
an  action  of  this  character,  the  defendant  is  allowed  to  allege  a  de- 
fense of  justification,  with  any  other  defense,  to  defeat  the  plain- 
tiff's cause  of  action ;  and  the  fact  that  he  alleges  matter  in  justifica- 
tion is  not  an  admission  of  any  fact  which  was  essential  for  the  plain- 
tiff's recovery.  The  defendants  expressl;^  deny  the  allegation  that 
this  letter  was  published  of  and  concerning  the  plaintiff,  and  then 
allege  facts  which  they  claim  made  tht  publication  privileged,  and 
also  facts  which  would  justify  the  publication  if  it  had  related  to  the 
plaintiff.  But  neither  of  these  special  defenses  relieves  the  plaintiff 
of  his  obligation  to  show  that  the  article  complained  of  was  pub- 
lished of  and  concerning  him;  and,  the  article  on  its  face  not  hav- 
ing referred  to  any  individual,  there  was  no  cause  of  action  set  forth. 

What  has  been  said  in  relation  to  the  first  cause  of  action  applies 
to  the  second.  That  article  also  appears  to  be  in  the  form  of  a 
oommtmication  to  the  editor  of  the  Eveninp^  Post.  The  itmuendo 
as  to  this  article  is  that  the  defendant  published  it,  thereby  mean- 
ing and  intending  to  charge  and  accuse  the  plaintiff  of  being  one 
of  a  number  of  persons  banded  together  to  commit  the  crime  of 
blackmail ;  but  it  is  not  alleged  that  the  plaintiff  was  associated  with 
Shayne,  or  was  one  of  his  gang  of  blackmailers  in  the  association. 
He  was  an  officer  of  the  association ;  but  the  article  does  not  charge 
that  the  association  or  its  officers  were  in  any  way  connected  with 
the  offense,  but  that  in  the  association  was  a  gang  of  blackmailers 
that  had  been  shown  up  by  the  Evening  Post.  The  plaintiff's  name 
is  not  mentioned ;  nor  are  the  ofHcers  of  the  assodation  mentioned 
as  the  persons  to  whom  the  letter  referred ;  and  there  is  nottung 
to  show  that  this  article  had  any  relation  or  referred  in  any  vray 
to  the  plaintiff,  or  that  he  was  in  any  way  connected  with  Shayne. 
The  publication  must  be  a  libel  to  entitle  the  plaintiff  to  maintain  the 
action.  This  libel,  if  there  was  one,  was  in  the  answer,  not  in  the 
publication;  and  that  could  not  give  the  plaintiff  a  cause  of  action 
when  the  publication  was  not  libelous. 

What  was  said  in  relation  to  the  answer  to  the  first  cause  of  action 
fully  applies  to  the  second. 

I  think,  therefore,  that  upon  the  pleadings  no  cause  of  action  was 
alleged,  and  that  the  court  correctly  dismissed  the  complaint.  It 
follows  that  the  judgment  appealed  from  must  be  affirmed,  with  costs. 
All  concur. 
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1.  Ba»K8— InDBBTEDHBBS  OV  StOCKHOLDKR — LiKN  OK  Stock. 

Whrae  ttae  articles  ot  association  of  a  bank  provide  that  no  shares  shall 
be  transferable  on  vhlcb  any  call  for  Installment  of  capital  or  any  in- 
terest on  such  Installment  shall  remain  unpaid,  or  "In"  which  any  share- 
bolder  Is  Indebted  to  the  bank,  unless  the  directors  consent  thereto,  no 
shareholder  who  has  failed  to  respond  to  a  call,  or  who  is  Indebted  to 
the  bank  as  drawer  or  Indorser,  or  as  security  for  any  sum  due  the  bank, 
can  transfer  his  stock  without  permission,  and  the  bank  has  a  lien  on  the 
stock. 

S.  Samk — Bona.  Fidb  Porch asbr—Pi.xdqe  of  Stock. 

Where  the  articles  of  association  of  a  bank  give  It  a  Hen  on  stock  of 
one  Indebted  to  the  bank,  and  the  cashier  of  the  bank,  wbo  Is  Indebted 
to  It  on  a  not^  pledges  bis  stock  with  a  stockholder  of  the  bank  to  secure 
a  debt,  and  there  Is  nothing  on  the  face  of  the  stock  certificate  indicating 
the  existence  of  the  provision  creating  the  lien,  and  tiie  pledgee  has  no 
knowledge  of  the  facts,  the  pledgee  Is  a  bona  fide  bolder,  vlth  a  lien 
superior  to  that  of  the  bank. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Joel  H.  Lyman  against  the  State  Bank  of  Randolph  and 
another.  From  a  judgment  for  plaintiff,  defendant  bank  appeals. 
Affirmed. 

There  Is  no  controversy  respecting  the  facts  of  this  case,  as  nearly  all  of 
them  are  covered  by  the  stipulation  of  the  attorneys  for  the  respective  par- 
ties. Such  as  are  especially  Important  and  material  to  the  questions  to  be 
hereafter  considered  may  be  thus  briefly  stated: 

On  the  9th  day  of  February,  1886.  the  defendant  Adams,  who  was  then 
a  director  and  the  cashier  of  his  codefendant,  the  State  Bank  of  Randolph, 
borrowed  of  the  plalntUTs  wife.  Caroline  E.  Lyman,  the  sum  of  $2,500,  for 
which  he  gave  her  bis  Individual  note,  payable  in  one  year  after  date,  with 
Interest  thoreon  payable  semiannually;  and  as  collateral  security  for  tte  pay- 
ment of  such  note  he  delivered  to  her  certificate  No.  72  of  the  capital  stobk 
of  the  defendant  bank,  which  certlQcate  represented  90  shares,  ot  the  par 
value  of  flOO  each.  On  the  18th  day  of  July,  1889.  Mrs.  Lyman  transferred 
the  note  and  certificate  to  the  plaintiff,  who  held  the  latter  as  a  pledge  for 
the  former  until  November  7,  1898,  when  Adams,  by  a  formal  assignment  of 
the  same,  transferred  It  to  him;  and  on  the  2d  day  of  July,  1892,  the 
plaintiff  was  elected  a  director  of  the  bank,  which  position  he  continued 
to  occupy  down  to  the  time  of  the  trial  of  this  action.  The  note  not  being 
paid,  the  plaintiff  caused  tlie  same  to  be  put  Into  Judgment,  and  on  ttie 
14tb  day  of  August  1900,  be  duly  presented  his  certificate,  and  demanded  a 
transfer  of  the  stock  represented  thereby  upon  the  books  of  the  bank,  wbi<^ 
the  directors  of  the  bank  refused  to  do  until  the  existing  llabttltles  of  Adams 
to  the  bank  were  paid.  On  ttae  9th  day  of  February.  1886,  when  the  loan 
was  made  to  Adams  by  Mrs.  Lyman,  the.  former  was  liable  to  the  bank,  di- 
rectly and  indirectly,  in  the  sum  of  nearly  $16,000,  of  which  sum  he  was 
liable  as  principal  debtor,  either  alone  or  with  others,  In  the  sum  of  about 
$0,000,  $1,500  of  which  indebtedness  was  unpaid  on  the  14th  day  of  August 
1900,  the  day  upon  which  the  plaintiff  demanded  a  transfer  of  the  stock  in 
question  upon  tbe  books  at  the  bank;  and  the  same  still  remaina  nniwU. 
This  $1,600  Indebtedness  originally  consisted  of  two  notes — one  of  $300,  ^ven 
on  tbe  25th  day  of  September,  1SS5.  and  one  of  $1,200.  given  upon  the  2Stb 
day  of  June  of  that  same  year — and  upon  each  of  these  notes  tbe  names  of 
the  defendant  Adams  and  one  D.  0.  Adams,  his  son,  alone  appear.  Subse- 
quently tbme  two  notes,  with  otbers,  were  Incorporated  Into  a  new  note  of 
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$5,000,  yrtdtHi  was  given  by  Adams  to  the  order  of  and  Indorsed  by  one  T.  E. 
Adams,  wbo.  It  Is  conceded,  Is  responsible  for  more  than  the  amount  thereof. 
The  defendant  bank  was  duly  organized  In  the  year  1874,  and  on  the  27tta 
day  of  June  of  tfiat  year  Its  certlQcate  of  Incorporation  and  articles  of  asso- 
ciation were  duly  recorded  In  the  clerk's  office  of  Cattaraugns  comity,  and 
thereafter,  and  on  the  ITth  day  of  November  following,  the  superlotendeot 
of  the  banking  department  Issued  to  It  a  certificate  to  the  effect  that  it  was 
authorized  to  do  business  "In  acconlanco  with  Its  certificate  of  organization 
and  articles  of  association  and  the  banking  laws  of  this  state." 


Argued  before  ADAMS.  P.  J.,  and  McLENNAN,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Alexander  Wentworth  and  W.  S.  Thrasher,  for  appellant. 
Frank  W.  Stevens,  for  respondent. 

ADAMS,  P.  J.  The  ninth  article  of  association  referred  to  in 
the  foregoing  statement  reads  as  follows,  viz.: 


"Section  1.  The  Board  of  Directors  shall  cause  suitable  books  to  bo  kept  tor 
12ke  registry  and  transfer  of  thg  Bhares  of  capital  stock  of  the  association,  and 
In  which  tiie  names  of  its  sbareboldors  shall  be  recorded,  and  any  transfer, 
to  be  yalld,  shall  be  made  on  the  books  of  the  sssoclatlon,  and  shall  be  slgoei 
by  the  shareholder  or  his  authorized  attorney. 

"Sec.  2.  Any  transfer  of  shares  of  said  capital  stock  shall  be  made  and 
taken  expressly  subject  to  all  the  conditions  and  stipulations  contained  in 
these  articles,  and  shall  be  executed  and  authenticated  In  socb  manner  as 
the  Board  of  Directors  shall  from  time  to  time  prescribe. 

"Sec.  8,  *******  ••••• 

"Sec.  4.  No  shares  shall  be  transf«raUe  on  which  any  call  for  Installment 
ot  capital,  or  any  interest  on  such  installment,  shall  remain  unpaid,  or  tn 
which  any  shareholder  is  Indebted  to  the  bank,  either  as  drawer  or  endoner, 
or  as  security  for  any  payment  due  the  Bank — onteBs  the  majwi^  of  tbe 
Board  of  Directors  consent  thereto." 

And  the  learned  referee  before  whom  the  case  was  tried  held  that 
under  the  provisions  of  the  fourth  section  of  this  article  a  hen  was 
created  in  favor  of  the  defendant  bank  upon  the  stock  held  by  the 
plaintiff  for  the  indebtedness  of  Charles  P.  Adams  to  the  banl^  bnt 
tliat  such  lien  was  subordinate  to  the  plaintiff's  right  to  or  lien  upon 
the  same  stock,  by  virtue  of  his  being  a  bona  fide  holder  of  the 
same  for  value. 

In  reviewing  the  conclusion  thus  reached  by  the  learned  referee, 
it  will  be  readily  seen  that  two  subjects  present  themselves  for  our 
consideration,  viz.,  the  meaning  and  effect  of  section  4  of  the  bank's 
ninth  article  of  association,  and  the  nature  and  quality  of  the  plain- 
tiff's title  to  the  stock  in  question.  It  is  the  contention  of  the  learned 
counsel  for  the  plaintiff,  supported  by  an  extended  and  elaborate 
argument,  that  within  both  legal  and  grammatical  rules  of  constmc- 
tion  section  4  of  this  article  is  not  sufficiently  inclusive  to  cover  the 
indebtedness  of  the  defendant  Adams,  and  that,  consequently,  the 
bank  had  no  lien  whatever  upon  the  stock  assigned  by  him.  Un- 
questionably, the  section  in  question  is  expressed  in  language  which, 
to  say  the  least,  is  somewhat  infelicitous,  and  at  first  glance  the 
actual  meaning  thereof  seems  a  trifie  obscure;  but  when  construed 
in  the  hght  of  a  custom  so  universal  among  banks  that  courts  may 
almost  consider  themselves  justified  in  taking  judicial  notice  tiiereof. 
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Us  real  meaning  becomes  more  apparent,  and  therefore,  without  going 
into  any  lengthy  and  subtle  analysis  of  the  subject,  we  deem  it  suffi- 
cient to  say  that  we  construe  the  section  to  mean  that  no  share- 
holder who  has  failed  to  respond  to  any  call  for  an  installment 
of  capital,  or  any  interest  upon  such  installment,  or  who  is  indebted 
to  the  bank,  either  as  drawer  or  indorser,  or  as  security  for  any 
payments  due  the  bank,  shall  be  permitted  to  transfer  stock  held  by 
him  unless  a  majority  of  the  board  of  directors  consent  thereto.  This 
construction  gives  to  all  the  language  of  the  section  an  intelligible, 
reasonable,  and  common-sense  meaning,  and  one  which  is  in  accord 
with  the  custom  to  which  we  have  adverted,  while  any  other  would, 
in  our  opinion,  render  the  latter  part  of  the  section  almost  meaning- 
less, for  it  is  inconceivable  that  a  stockholder  would  be  indebted  to 
his  bank  as  "drawer  or  indwser"  "in"  the  stock  held  by  him. 

In  this  view  of  the  case  it  necessarily  follows  that  the  learned  ref- 
eree was  correct  in  his  conclusion  that  the  provision  of  article  9 
created  a  Hen  in  favor  of  the  bank  upon  stock  held  by  Adams  to 
the  extent  of  any  indebtedness  owing  by  him  to  the  bank ;  and,  as  it 
is  conceded  that  at  the  time  of  his  assignment  to  the  plaintiff's  wife 
of  30  shares  of  his  stock  he  was  liable  to  the  bank  as  maker  or  drawer 
of  two  promissory  notes  amounting  in  the  aggregate  to  $1,500,  which 
were  at  that  time  unpaid,  it  would  seem  that  the  shares  specified  in 
certificate  No.  72  were  then  subject  to  a  lien  for  that  amount,  pro- 
vided the  circumstances  of  the  transfer  were  not  such  as  to  give  to 
the  transferee  a  superior  lien ;  and  thus  we  are  brought  to  a  con- 
sideration of  the  more  troublesome  question  in  the  case.  As  we 
have  seen,  the  stock  certainly  was  subject  to  the  lien  of  the  bank  so 
long  as  it  remained  in  the  possession  of  Adams.  Of  this  there  can 
be  no  question.  But  it  is  further  insisted  that  the  stock,  having  be- 
come impressed  with  the  indebtedness  due  from  Adams  to  the  bank, 
retained  that  characteristic  even  in  the  hands  of  an  innocent  trans- 
feree ;  or,  in  other  words,  that  Mrs.  Lyman  took  it  like  any  ordinary 
chose  in  action,  subject  to  all  equities  and  defenses  existing  between 
the  original  parties.  The  difficulty  with  this  contention,  however, 
arises  from  the  fact  that  bank  stock  is  not  an  ordinary  chose  in  ac- 
tion.   In  a  case  recently  decided  by  this  court  it  was  said: 

"Tbat  bank  stock  cerUflcates,  while  not  possesslog  all  the  characteristics  of 
commercial  paper,  are  nevertheless  esteemed  by  the  business  'irorld  as  bavlDs 
a  value  somewhat  superior  to  ordlnnr?  securities;  [that]  for  this  reason  they 
have  come  to  be  r^arded  be  one  of  the  most  desirable  bases  of  commercial 
transactions,  and,  when  transferred  to  a  purchaser  for  vftlue.  and  wlthoat 
notice  of  any  defect  In  title,  the  certificate  Is  of  Itself  generally  an  assuranee 
to  the  transferee  that  upon  Its  presentation  the  bolder  will  be  entitled  to  have 
the  stock  transferred  to  blm  upon  the  books  of  the  bank."  Buffalo  German 
Ins.  Cb.     Third  Nat  Bk.,  29  App.  Dlv.  187-141.  61  N.  T.  Bupp.  667.  67a 

The  case  from  which  the  foregoing  langfuage  is  quoted  was  sub- 
sequently reversed  by  the  Court  of  Appeals,  it  is  true  (162  N.  Y.  163, 
56  N.  E.  521, 48  L.  R.  A.  107),  but  the  reversal,  so  far  from  criticising 
such  language,  apparently  recognized  it  as  a  correct  statement  of 
the  rule  now  existing  in  this  state  and  country ;  as,  indeed,  must  be 
the  case,  for  it  is  but  little  more  than  a  paraphrase  of  language  em- 
ployed at  different  times  and  by  various  tribunals  to  express  the  same 
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idea.  Bank  v.  Lanier,  ii  Wall.  369,  20  L.  Ed.  173;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341 ;  Leitch  v.  Wells. 
48  N.  Y.  613;  Driscoll  v.  West  Bradley  Co.,  59  N.  Y.  96;  Knox  v. 
Eden  Musee  Co.,  148  N.  Y.  441,  42  N.  E.  988,  31  L.  R.  A.  779,  51 
Am.  St.  Rep.  700;  Wallach  v.  Schulze,  22  App.  Div.  57,  47  N.  Y. 
Supp.  936. 

Our  attention  is  directed  by  the  learned  counsel  for  the  appel- 
lant to  a  number  of  decisions  of  equal  weight  with  those  above  cited, 
and  which  it  is  claimed  are  authority  for  a  different  rule  from  the 
one  we  have  indicated  a  disposition  to  adopt,  of  which  the  most  nota- 
ble are  Mohawk  Nat.  Bk.  v.  Schenectady  Bk.,  78  Hun,  po,  28  N.  Y. 
Supp.  HOC,  affirmed  in  151  N.  Y.  665,  46  N.  E.  1149;  Gibbs  v.  Long 
Island  Nat.  Bk.,  83  Hun,  92,  31  N.  Y.  Supp.  406,  affirmed  in  151  N.  Y. 
657, 46  N.  E.  X147.  In  the  first  of  these  cases  it  was  stated  in  the  pre- 
vailing opinion  at  General  Term  that,  inasmuch  as  the  stock  in  ques- 
tion was  but  a  nonnegotiable  chose  in  action,  the  assignee  thereof  took 
the  same  subject  to  all  the  equities  existing  against  it  in  the  hands  of 
the  assignor;  but,  as  it  was  made  to  appear  that  the  plaintiff  was 
not  a  bona  fide  holder  for  value  of  sucli  stock,  this  statement  was 
unnecessary  to  the  decision  of  the  case ;  and,  as  the  Court  of  Appeals 
saw  fit  to  affirm  the  judgment  therein  without  an  opinion,  it  cannot 
be  assumed  that  it  adopted  all  the  dicta  of  the  court  below.  In  the 
second  of  the  above-mentioned  cases  the  decision  of  the  general 
term  was  placed  upon  the  express  ground  tluit  the  assignee  of  the 
stock  there  involved  took  the  same  with  notice  of  the  bank's  lien ;  and 
it  is  impossible  to  read  the  opinion  of  the  court  without  reaching  the 
conclusion  that,  but  for  this  fact,  the  assignee's  lien  would  have  been 
held  good  as  against  that  of  the  bank ;  and,  as  the  judgment  was  af- 
firmed by  the  Court  of  Appeals  upon  the  opinion  of  the  General 
Term,  it  certainly  cannot  be  said  that  this  decision  is  authority  for 
any  principle  contrary  to  the  one  invoked  by  the  respondent  in  the 
case  now  under  review.  We  conclude,  therdore,  that,  while  it  may 
not  be  asserted  that  certificates  of  bank  stock  are  negotiable  in  the 
same  sense  and  to  the  same  extent  as  commercial  paper,  it  may  be 
said  in  the  language  of  one  of  the  cases  heretofore  cited  that  "the 
current  of  authority  in  this  state  is  to  the  protection  of  a  bona  fide 
vendee  against  secret  or  e(pitable  claims  thereto  by  one  who  has 
indued  the  vendor  with  the  mdicia  of  ownership."  ■  Driscoll  v.  West 
Bradley  Co.,  59  N.  Y.  105. 

With  the  rule  thus  understood,  it  remains  only  to  determine  its 
application  to  the  facts  of  this  case ;  and  our  first  observation  is  that 
beyond  all  question  the  stock  specified  in  certificate  No.  72  was  as- 
signed as  collateral  to  a  loan  made  concurrently  with,  and  upon  the 
faith  of,  such  assignment.  Moreover,  it  was  made,  as  the  referee 
found,  upon  evidence  which  fully  sustains  his  finding,  without  any 
actual  knowledge  upon  the  part  of  either  Mr.  or  Mrs.  Lyman  of  the 
existence  of  article  9,  or  of  any  existing  lien  or  equity  in  favor  of  the 
bank ;  so  that  to  this  extent,  at  least,  the  plaintiff  may  be  said  to  be  a 
bona  fide  transferee  for  value;  and  the  only  question,  therefore,  which 
remains  to  be  considered  is  whether  the  circumstances  attending  the 
transfer  of  the  certificate  to  Mrs.  Lvman  were  such  as  to  put  her  upon 
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inquiry  as  to  the  rights  of  the  bank.  It  is  true  that  at  this  time  Mrs. 
hyma.n  owned  stock  other  thdn  that  transferred  by  Adams ;  but  that 
circumstance  of  itself  is  of  no  particular  significance,  for,  as  we  shall 
see  later  on.  it  furnished  her  no  information  concerning  the  provisions 
of  article  9»  and  it  is  not  claimed  that  she  obtained  aiw  such  informa- 
tion from  Adams  at  the  time  the  transfer  was  made.  On  the  contrary, 
it  is  conceded  that  as  between  them  the  entire  transaction  was  con- 
ducted in  perfect  good  faith.  But  the  claim  is,  as  we  understand  it, 
that,  notwithstanding  Adams  was  the  cashier  the  bank,  and  conse- 
quently the  person  of  all  others  in  whom  Mrs.  Lyman  had  a  right  to 
repose  confidence,  and  from  whom  she  might  have  expected  to  learn 
of  the  bank's  claim,  if  it  had  any,  she  was  in  some  way  bound  to 
know  the  existence  of  article  9,  and  of  its  inhibitory  provisions. 
Precisely  how  such  information  can  be  said  to  have  been  brought  to 
her  notice  does  not  fully  appear.  It  certainly  could  not  have  been 
gained  from  the  certificate  itself,  for  it  contained  no  reference  to  the 
bank's  articles  of  association,  nor  was  there  anything  upon  its  face 
to  indicate  that  the  right  to  sell  or  assign  the  same  was  subject  to  any 
restriction  or  limitation  whatever.  On  the  contrary,  it  apparently 
conferred  upon  the  holder  an  unconditional  power  of  disposition,  and 
in  this  respect  it  was  quite  different  from  the  certificate  in  Gibbs  v. 
Long  Island  Bank,  supra,  which  bore  upon  its  face  the  statement  that 
it  was  "subject  to  the  conditions  and  stipulations  contained  in  the 
articles  of  association  above  menti<Kicd."  We  conclude,  therefore, 
that,  in  view  of  the  elements  of  negotiability  which  this  stock  possessed, 
the  omission  upon  the  part  of  the  bank  to  express,  in  some  manner,  its 
contingent  right  to  or  interest  therein  was  virtually  an  assurance  to  a 
purchaser  that  the  owner  had  full  power  and  an  unrestricted  right  to 
dispose  of  the  same ;  and,  if  such  be  the  case,  it  would  seem  to  follow 
that,  aside  from  any  (question  of  negotiability,  the  bank,  under  the 
undisputed  facts  contained  in  the  record  before  us,  is  now  estopped 
from  asserting  its  claim  as  against  the  superior  lien  of  the  plaintiff. 

This  view  is  in  harmony  vrith  well  settled  princuiles  and  is  supported 
1^  abundant  authority.  In  McNeil  v.  Tenth  National  Bank,  supra, 
the  rule  now  invoked  was  applied  to  a  state  of  facts  somewhat  an- 
alogous to  those  here  present,  in  the  following  language : 

"Bnt  If  the  owner  Intrusts  to  another  not  merely  the  possession  of  the 
property,  but  also  written  evidence,  over  hie  own  signature,  of  title  thereto, 
and  of  an  unconditional  power  of  disposition  over  it,  the  case  Is  vastly  differ- 
ent. There  can  be  no  occasion  for  the  delivery  of  such  documents,  unless  It 
Is  Intended  that  they  shall  be  used,  either  at  the  pleasure  of  the  depositary 
or  under  contluKencles  to  arise.  If  the  conditions  upon  which  this  apparent 
right  of  control  Is  to  be  exercised  are  not  expressed  on  the  face  of  the  instru- 
ment, but  remain  In  confidence  between  the  owner  and  the  depositary,  the 
case  cannot  be  distinguished  In  principle  from  that  of  an  agent  who  receives 
secret  instructions  qualifying  or  restricting  an  apparently  absolute  power." 

Again,  in  Moore  v.  Metropolitan  National  Bank,  55  N.  Y.  41,  14 

Am.  Rep.  173,  it  was  said  that : 

''A  bona  flde  purchaser  for  value  of  a  nonnegotlable  chose  in  action  from 
one  upon  whom  the  owner  baa  by  assignment  conferred  the  apparent  absolute 
ownoishtp,  when  the  purcbase  Is  made  upon  the  faith  of  such  apparent 
ownership,  obtains  a  valid  title  as  against  the  real  owner,  who  la  estopped 
from  asserting  a  title  In  hostility  thereto." 
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And  the  doctrine  of  that  case  was  even  more  emphatically  asserted 
in  Hdbrbok  v.  N.  J.  Zinc  Co.,  57  N.  Y.  6x6,  in  which  the  Court  of 
Appeals  declared  that : 

"It  cannot  now  be  denied  that  If  a  corporation  having  power  to  Issue  stock 
certificates  does  In  fact  Issue  such  a  certificate,  In  which  It  alflrms  that  a 
desisnated  person  Is  oitltled  to  a  certain  number  of  shares  of  stock.  It  thoeby 
holds  out  to  the  persons  who  may  deal  in  good  faith  with  the  person  named 
in  the  certificate  that  he  Is  the  owner,  and  has  capacity  to  transfer  the  shares. 
This  proposition  does  not  rest  upon  any  view  of  the  negotiability  of  the  stodE, 
but  on  general  principles  appertaining  to  the  law  of  estoppel.  «  •  •  When 
the  defendant  Issued  Its  certificates  to  WllUam  T.  Rich  It  offlnned  to  all  per- 
sons who  might  deal  with  him  that  he  owned  a  certain  portion  of  the  capital 
stock,  and  had  full  power  to  transfer  it.  Any  purchaser  has  a  right  to  rely 
upon  this  statement,  and  to  claim  the  benefit  of  an  estoppel  In  its  favor." 

The  sum  of  the  whole  matter  is  succinctly  expressed  by  Justice 
Davis  in  the  Lanier  Case,  supra,  where,  referring  to  stock  certificates 
of  national  banks,  which  institutions,  it  seems,  are  not  permitted  to 
make  valid  loans  or  discounts  upon  the  security  <A  their  own  stock,  he 
said: 

It  Is  no  less  the  interest  of  the  shareholder  than  the  public  that  the  cei^ 
tlflcate  representing  his  stock  should  be  in  a  form  to  secure  public  confidence 
for  without  this  he  could  not  negotiate  it  to  any  advantage." 

In  quoting  this  language  with  evident  approval,  the  Court  of  Ap- 
peals in  a  recent  case  (Buffalo  German  Ins.  Co.  v.  Third  National 
Bank,  supra)  saw  fit  to  add : 

"Nor  can  It  be  said  that  this  plaintiff,  when  offered  by  Levi  the  certificates 
of  stock  as  collateral  security  for  a  loan  of  money,  was  chargeable  with  notice 
of  any  lien  of  the  bank  thereon.  The  certificates  were  in  his  possession,  and 
were  delivered  to  the  plaintiff,  and  the  printed  matter  thereon  was  of  no  Im- 
portance, Inasmuch  as  the  public  law.  under  which  the  bank  was  organised, 
prohibited  it  from  making  any  loan  or  discount  on  the  security  of  the  shares 
of  its  own  capital  stock.  The  itolntlff  could  not  be  bound  by  notice  of  sonke- 
thlng  which  the  law  prohibited." 

Which,  it  seems  to  us,  is  equivalent  to  saying  that  in  that  case  the 
notice  was  no  notice,  and  that,  without  any  notice,  a  bona  fide  transfer 
of  bank  stock  for  value  confers  absolute  and  unqualified  ownership 
upon  the  transferee.  Upon  the  authority  of  these  and  other  like 
precedents  our  conclusion  is  that  the  plaintiff's  title  to  the  30  shares  of 
stock  embraced  in  certificate  No.  72  is  superior  to  and  freed  from  the 
lien  of  the  bank,  and  that  the  judgment  appealed  from  should  there- 
fore be  affirmed. 

Judgment  affirmed,  with  costs.  All  concur. 


8WABT  V.  NBW  YOHK  CBNT.  &  H.  R.  R.  00. 

OBupreme  Court,  Appellate  Division,  Fourth  Departmoit.  March  10.  1908.) 

■  Railroads— Accident  at  Crosbtno— Kkolioencs. 

In  an  action  against  a  railway  company  for  Injury  at  a  cros^g, 
whether  defendant's  servants  were  guilty  of  negligence  In  falling  to  ring 
the  bell  or  sound  the  whistle,  when  the  train  was  running  at  a  speed  <ft 
60  miles  an  hour,  was  a  question  for  the  jury. 
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S.  Sake— AcciDBHT  at  CBoasiNa  —  Contributory  KEOLiamrcB  —  liOOK  ahd 
Listen. 

Plaintiff  ftpproaclied  defendants  tracks  on  a  north  and  sontli  road, 
driving  a  horse  at  a  walk.  He  testified  that  when  at  a  distance  ot  25 
feet  from  the  track  he  looked  toward  the  west,  bnt  "did  not  aetf*  any 
train,  nor  did  he  hear  any.  The  track  was  In  plain  view  for  some  7C0 
feet  The  evidence  showed  concluslTely  that  the  train  was  within  at 
most  625  feet  of  the  crossing.  The  day  was  clear,  and  the  train  was 
composed  of  35  or  40  cars,  and  was  mnnlng  at  a  high  rate  of  speed. 
Held,  plaintiff  waa  guilty  of  contributory  negligence  In  law. 

&  SAUB— CONTRIBDTORT  NBOLIOBNCB— LOOK  AND  LISTEN— FaILD RE  TO  SlB. 

In  an  action  against  a  railroad  company  for  injury  at  a  crossing,  a 
statement  by  plaintiff  that  he  **looked,  but  did  not  see"  an  approaching 
train,  did  not  raise  a  question  for  the  Jury  on  the  Issue  of  contribntory 
negUgence,  whm  It  waa  demonstrated  that.  If  he  bad  looked  InteUigentlyi 
be  would  have  seen  the  train. 

Adams,  P.  Jt  dlsaentta^. 

Appeal  from  Trial  Tenn,  Cayuga  county. 

Action  by  Altneron  Swart,  an  infant,  by  his  guardian,  against  the 
New  Yorlc  Central  &  Hudson  River  Railroad  Company.  From  a 
judgment  for  defendant,  and  from  an  order  denying  a  new  trial,  plain- 
tiff appeals.  Affirmed. 

Argued  before  ADAMS»  P.  J.,  and  McLENNAN,  SPRING,  HIS- 
COCK,  and  NASH,  JJ. 

William  S.  Jenney,  for  appellant. 
Albert  H.  Harris,  for  respondent. 

McLENNAN,  J.  The  facts,  so  far  as  material,  may  be  briefly 
stated.  At  about  4  o'clock  in  the  afternoon  of  October  6,  1900,  a 
bright,  clear  day,  there  being  no  wind  or  storm  of  any  kind,  the  plain- 
tiff, who  was  then  nearly  16  years  old,  a  bright,  active,  intelligent  lad, 
was  struck  and  severely  injured  by  one  of  the  defendant's  freight 
trains  at  a  highway  crossing  of  the  West  Shore  Railroad  about  a  mile 
northwest  of  the  village  of  Pctft  B3rron,  in  the  county  of  Cayuga.  To 
recover  damages  for  the  injuries  thus  received  this  action  is  brought. 
The  highway  at  the  place  in  question  extends  substantially  north  and 
south,  and  is  crossed  at  right  angles  by  defendant's  railroad.  Immedi- 
ately west  of  the  crossing  the  rails  are  laid  upon  an  embankment,  5  or 
6  feet  high  at  its  greatest  elevation,  for  a  distance  of  about  250  feet, 
then  for  about  500  feet  through  a  cut  30  feet  wide  at  the  base  and  80 
feet  at  the  top.  Its  greatest  depth  is  near  the  middle,  and  is  between  9 
and  10  feet,  and  it  runs  out  to  nothing  at  either  end.  From  the  west 
end  of  the  cut,  which  is  about  750  feet  from  the  crossing,  the  tracks 
are  on  a  level  with  the  adjoining  lands,  and  are  substantially  straight 
for  a  distance  of  more  than  a  mile  from  the  crossing.  Approaching 
the  railroad  upon  the  highway  from  the  north,  and  at  a  point  about 
113  feet  from  the  north  rail  of  the  track,  some  portion  of  a  train  of 
cars  can  be  seen  for  the  entire  distance  of  500  feet  west  of  the  cross- 
ing. Then  a  hedge  some  10  or  12  feet  in  height,  upon  the  west  side 
of  the  highway,  extending  towards  the  south  for  a  distance  of  about 
90  feet,  virtually  obstructs  the  view  to  the  west,  but  from  the  south 
end  of  the  hedge  to  the  north  rail  of  defendant's  track  a  distance  of  at 
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least  25  feet  the  tracks  of  the  railroad  to  the  west  and  a  train  ap- 
proaching thereon  are  in  plain  view  for  a  distance  of  at  least  one  mile. 
In  other  words,  at  any  point  in  the  highway  between  the  south  end  of 
the  hed^e  and  the  north  rail  at  the  crossing  the  tracks  of  the  defend- 
ant's railroad  are  in  plain  view  from  the  crossing  clear  through  the  cut 
a  distance  of  750  feet  and  for  a  considerable  distance  still  farther  to 
the  west ;  and,  of  course,  a  train  composed  of  an  engine  and  35  or 
40  freight  cars,  if  upon  such  portion  of  tlie  railroad,  could  be  seen  even 
more  distinctly  than  the  roadbed. 

Upon  the  day  in  question  the  plaintiff  was  driving  a  single  horse,  at- 
tached to  a  milk  peddler's  wagon,  south  upon  the  highway.  He  was 
entirely  familiar  with  the  surroundings ;  was  accustomed  to  pass  over 
the  crossing  frequently.  The  horse  was  gentle,  and  not  afraid  of  the 
cars.  The  plaintiff  was  reading  a  book,  which  lay  open  in  his  lap. 
He  was  holding  the  reins  with  one  hand,  and  the  horse  was  upon  a 
walk.  When  about  500  feet  from  the  crossing,  he  had  a  view  of  the 
railroad  to  the  west  tor  some  distance,  and  at  that  ptxnt  looked  to  see 
if  a  train  was  approaching,  and  saw  none.  He  knew  where  the  cross- 
ing was  located,  and  that  he  was  approaching  it.  He  then  stopped 
reading,  although  the  book  remained  open  in  his  lap,  and  proceeded 
on  his  way  until  he  reached  the  hedge  which  obstructed  his  view  to  the 
west.  He  then  looked  to  the  east,  and  saw  no  train  in  that  direction. 
When  he  reached  the  south  end  of  the  hedge,  he  testified  that  he  again 
looked  to  the  west ;  that  he  then  could  see  and  did  see  the  tracks  of 
defendant's  railroad  from  the  crossing  clear  through  the  cut  a  dis- 
tance of  about  750  feet,  and  that  he  saw  no  train ;  that  he  could  not 
see  west  of  the  cut,  because  the  sun  shone  in  his  eyes,  and  that  he 
looked  to  the  east,  and  saw  a  hand  car  some  distance  east  of  the  cross- 
ing; that  he  looked  long  enough  to  determine  which  way  the  hand 
car  was  going;  that  his  horse  during  this  time  was  proceeding  on 
a  walk  towards  the  crossing,  and  that,  as  the  horse  got  upon  the 
tracks,  he  again  looked  to  the  west,  and  saw  the  freight  train  ap- 
proaching from  that  direction,  which  was  then  close  upon  him,  and  the 
collision  occurred.  The  {riaintiff  testified  explicitly  that  immediately 
after  passing  the  south  end  of  the  hedge  he  looked  to  the  west  for  the 
purpose  of  ascertaining  whether  or  not  a  train  was  approaching  the 
crossing  from  that  direction ;  that  he  saw  none ;  although,  as  we  have 
seen,  he  states  that  he  saw  the  tracks  of  the  defendant's  road  for  a  dis- 
tance of  750  feet  from  the  crossing.  He  also  testified  that  he  listened 
for  signals ;  that  he  heard  none,  and  heard  no  sound  or  noise  which 
would  indicate  that  a  train  was  approaching;  although  concededly 
no  other  trains  were  in  the  vicinity,  and  there  were  no  other  noises 
which  apparently  could  prevent  hearing  an  approaching  freight  train 
upon  a  day  when  there  was  no  wind  or  other  stCM*m.  There  is  evidence 
tending  to  show  that  the  freight  train  in  question,  ad  it  approached  the 
crossing,  was  going  at  the  rate  of  50  miles  an  hour ;  that  the  bell  upon 
the  engine  was  not  run^;  or  the  whistle  sounded.  In  fact,  the  evidence 
bearing  upon  the  question  of  the  defendant's  negligence  was  of  such  a 
character  as  to  make  it  a  question  of  fact  to  be  determined  by  a  jury. 
The  only  question  which  need  be  considered  upon  this  appeal  is 
whether  or  not  the  learned  trial  court  properly  decided  that,  as  matter 
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ol  law,  the  plaintiff  failed  to  establish  that  he  was  free  from  con- 
tributory negligence. 

The  evidence  demonstrates  beyond  the  possibility  of  doubt  that  when 
the  plaintiff  passed  the  south  end  of  the  hedge,  and  was  at  a  point  in 
the  highway  2^  feet  from  the  north  rail  at  the  crossing,  the  freight 
train  was  in  his  plain  sight.  If  the  horse  was  traveling  at  the  rate 
of  only  2  miles  per  hour,  while  traversing  the  25  feet  between  the 
south  end  of  the  hedge  and  the  crossing  (the  lowest  speed  suggested 
by  the  evidence),  and  the  train  was  going  at  the  rate  of  50  miles  an 
hour  (the  highest  speed  estimated  by  any  witness),  then  the  train  was 
going  25  times  faster  than  the  horse,  and  consequently,  when  the  plain- 
tiff was  25  feet  from  the  crossing,  the  train  was  625  feet  away,  and  at 
a  point  in  the  cut  where  the  plaintiff  testified  he  was  able  to  see, 
and  actually  did  see,  the  track  and  roadbed  of  the  defendant's  railroad 
when  he  was  at  a  point  immediately  south  of  the  hedge.  If  the  horse 
was  going  faster  and  the  train  slower,  then  it  would  be  relatively  nearer 
the  crossing.  There  is  no  pretense  that  the  sun  interfered  with  the 
plaintiff's  view  of  that  portion  of  the  railroad  over  which  the  train  was 
then  passing.  According  to  the  plaintiff's  testimony,  the  sun  only 
prevented  him  from  seeing  the  railroad  west  of  the  cut.  The  tracks 
from  the  crossing  west  for  a  distance  of  750  feet  were  in  his  plain  view, 
and  (as  he  testified  without  qualification)  were  actually  seen  by  him 
after  passing  south  of  the  hedge.  Construing  the  evidence  most  favor- 
ably to  the  plaintiff,  when  he  had  reached  that  pCMnt  the  train  was  at 
about  the  middle  of  the  cut.  The  plaintiff's  eyesight  was  good.  His 
attention  was  in  no  manner  distracted.  He  had  in  mind  the  fact  that 
he  was  approaching  the  crossing,  and  his  horse  was  gentle,  and  under 
perfect  control.  It  follows  that  if  the  plaintiff,  after  he  passed  the 
hedge,  looked  to  the  west  intelligently — looked  with  his  mind,  and 
not  merely  with  his  eyes — he  saw  the  train,  but  gave  no  heed  to  it, 
or  else  that  he  attempted  to  cross  in  front  of  it. 

Under  the  circumstances  disclosed  by  the  evidence  in  this  case,  if 
the  plaintiff  did  not  look  to  the  west  after  passing  the  south  end  of 
the  hedge,  he  was  guilty  of  negligence  as  matter  of  law,  and  there- 
fore the  direction  of  a  verdict  in  favor  of  the  defendant  was  proper. 
It  cannot  be  that  "look"  simply  means  that  a  person  with  his  eyes 
open  shall  turn  his  head  in  a  particular  direction.  The  word,  as  used 
and  understood  in  the  decisions,  must  mean  that  he  "looked"  intel- 
ligently, and  in  such  manner  that  what  his  vision  disclosed  might  in- 
fluence his  action  or  conduct.  If  the  plaintiff  in  this  case  looked  to 
the  west  in  that  sense  after  passing  the  south  end  of  the  hedge,  he 
saw  the  approaching  freight  train ;  saw  it  plainly  and  distinctly,  be- 
cause it  was  in  full  and  plain  view.  If  he  did  not  look  in  the  sense 
indicated,  in  law  he  did  not  look  at  all.  A  blind  man  may  say,  "I 
looked,  and  did  not  see,"  and  it  may  be  said  of  an  idiot  that  he  locked, 
and  no  impression  was  made  upon  his  mind ;  but  not  so  with  a  person 
who  has  good  eyes  and  a  sound  intellect. 

The  question  in  this  case  is  simple.  If,  when  at  a  point  in  the  high- 
way 25  feet  from  the  crossing,  the  plaintiff  looked  to  the  west  for  the 
purpose  of  seeing — as  in  law  he  was  bound  to  do — he  in  fact  saw  the 
train  with  which  he  came  into  collision.   If  he  saw  it,  and  made  no 
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effort  to  avoid  the  collision — ^as  concededly  he  did  not — ^he  was  guilty 
of  negligence  as  matter  of  law.  If  he  did  not  look  in  the  sense  in- 
dicated, he  was  guilty  of  negligence,  and  a  recovery  cannot  be  had. 
This  court  has  held  (Fiddler  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  64  App. 
Div.  95,  71  N.  Y,  Supp.  721)  that  a  statement  by  a  plaintiff  that  he 
looked  and  did  not  see  does  not  raise  a  question  of  fact  when  it  is 
demonstrated  according  to  the  laws  of  nature  and  common  experi- 
ence that,  if  he  looked,  he  did  see.  It  seems  to  us  that  it  would  be  a 
travestjr  upon  the  administration  of  justice  to  hold  that  a  plaintiff 
may  raise  a  question  of  fact  which  must  be  submitted  to  and  deter- 
mined by  a  jury  simply  by  testifying  that  he  looked,  but  did  not  see 
a  train  composed  of  an  engine,  the  top  of  which  was  14  feet  above  the 
rails,  and  of  35  or  40  freight  cars,  making  a  total  length  of  more  than 
1,000  feet,  when  all  of  it  is  within  his  plain  view.  If  such  is  the  law, 
then  all  that  a  plaintiff  need  do  in  a  crossing  case  in  order  to  mzke  a 
question  of  fact  for  a  jury  is  to  testify  that  he  looked,  but  did  not  see. 
N'o  stronger  case  can  ever  be  presented  illustrative  of  the  proposition 
than  the  one  at  bar.  In  view  of  our  decision  in  the  Fiddler  Case, 
supra,  we  are  constrained  to  hold  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  as  matter  of  law,  and  that  the  decision  of  the 
learned  trial  court  was  correct. 

It  follows  that  the  judgment  and  orders  should  be  afBrmed,  with 
costs.   All  concur,  except  ADAMS,  P.  J.,  who  dissents. 

ADAMS,  P.  J.  (dissenting).  While  the  evidence  tending  to  estab- 
lish negligence  upon  the  part  of  the  defendant  was  quite  conflicting, 
and  not  altogether  satisfactory,  that  question  was  fairly  and  properly 
submitted  to  the  jury  by  the  learned  trial  court;  and,  inasmuch 
as  the  evidence  of  tiie  plaintiff  and  his  witnesses,  if  believed,  was  suffi- 
cient to  support  the  condusion  reached  by  the  jury,  I  do  not  very  well 
see  how  their  verdict  can  be  disturbed,  so  far  as  this  branch  of  the 
case  is  concerned.  I  pass,  therefore,  to  a  consideration  of  the  more 
diificult  proposition  involved  in  the  defendant's  contention  that  the 
plaintiff  was,  as  a  matter  of  law,  guilty  of  contributory  negligence  in 
his  manner  of  approaching  the  crossing  in  question. 

It  appears  that  the  plaintiff  was  entirely  familiar  with  this  crossing ; 
that  he  passed  over  it  frequently ;  and  that  because  of  his  familiarity 
with  his  surroundings  he  looked  in  both  directions  as  soon  as  he  had 
passed  the  house  of  Mr.  Rowland,  which  stood  upon  the  west  side 
of  the  highway,  and  some  500  feet  north  of  the  defendant's  track. 
He  further  testified  that  he  then  proceeded  on  his  way  until  he 
reached  the  hedge,  when,  as  he  "couldn't  see  to  the  west,"  he  looked 
towards  the  east,  and  saw  no  train;  that  immediately  upon  passing 
the  south  end  of  the  hedge  he  again  looked  towards  the  west;  that  he 
could  see  the  track  up  to  and  through  the  cut,  but  that  the  sun 
shone  in  his  eyes  in  such  manner  as  to  prevent  his  seeing  anjrthing 
west  of  the  cut ;  that  he  saw  nothing  of  the  train,  and  tlut  he  then 
looked  to  the  east,  and  saw  a  hand  car  some  distance  east  of  the 
crossing;  that  he  looked  long  enough  to  determine  the  direction  in 
which  this  car  was  going,  by  which  time  his  horse  was  upon  the  track ; 
that  he  then  looked  west  again,  and  saw  the  train  close  upon  him ; 
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and  that  he  recollected  nothing  further  until  he  found  himself  in  his 
bed  at  home.  He  also  testified  that  he  listened  for  signals,  and  heard 
none.  This  evidence,  U  it  is  to  be  believed,  indicates  that  the  plaintiff 
not  only  took  such  precaution  as  the  law  requires  of  a  person  sit- 
uated as  he  was,  but  also  that  he  manifested  more  than  ordinary  con- 
cern for  his  self-preservation.  It  is  urged,  however,  that  his  testi- 
mony is  absolutely  incredible,  and  in  support  of  this  contention  atten- 
tion is  called  to  the  evidence  of  two  men  who  were  driving  north 
upon  this  same  highway,  both  of  whom  testified  that  they  met  the 
plaintiff  north  of  the  crossing,  and  that  they  saw  the  train  while  they 
were  between  the  crossing  and  the  south  end  of  the  hedge ;  also  to 
the  evidence  of  one  of  the  men  upon  the  hand  car  that  he  had  no  dif' 
ficulty  in  seeing  the  train  as  it  approached  the  crossing,  and  to  that 
of  the  fireman  and  another  man  upon  the  locomotive,  each  of  whom 
testified  that  the  plaintiff  was  seen  by  him  from  the  time  the  horse 
emerged  from  the  south  end  of  the  hedge  until  the  collision  occurred. 
It  is  also  made  to  appear  by  the  plaintiff's  own  admission  that  up  to 
the  time  he  passed  the  Howland  house  he  had  been  engaged  in  read- 
ing a  book  of  some  kind  as  his  horse  jogged  along,  although  he  in- 
sisted that  from  that  point  on  he  did  not  look  at  the  book,  notwith- 
standing it  lay  open  in  his  lap. 

It  is  not  to  be  denied  that  the  circumstances  above  detailed  lend 
considerable  force  to  the  defendant's  contention  that  the  plaintiff 
either  did  see  the  approaching  train,  and  endeavored  to  cross  the 
tracks  in  advance  of  it,  or  else  that  he  testified  to  that  which  was  ab- 
solutely untrue ;  and  the  theory  first  advanced  is  somewhat  fortified 
by  the  evidence  of  the  fireman  and  his  companion  upon  the  locomo- 
tive, who  testified  that  when  the  horse's  head  was  lo  or  12  feet  from 
the  track  the  plaintiff  pulled  up  on  the  reins  as  if  intending  to  stop, 
and  that  he  then  apparently  changed  his  mind,  and  loosened  up  on 
the  horse,  which  thereupon  started  ahead,  and  jumped  in  front  of 
the  engine.  But  while  this  inference  mt^ht  be  reasonably  deducible 
from  the  evidence,  it  cannot  be  said  that  it  is  necessarily  .so ;  and  it  is 
but  fair  to  suggest  that  there  are  some  additional  circumstances  in 
the  case  which  the  jury  had  a  right  to  take  into  consideration  in  de- 
termining the  credibility  of  the  plaintiff's  story.  In  the  first  place, 
he  says  that  at  the  time  of  the  accident  the  foliage  was  upon  the  hedge, 
which  rendered  it  impossible  to  see  through  it ;  and  this  fact  is  ap- 
parently undisputed.  Then  again,  the  distance  between  the  hedge  and 
the  defendant's  track  was  but  24  or  27  feet  at  the  most,  and  the  defend- 
ant's fireman  testified  that  when  he  first  saw  the  plaintiff  the  hind 
wheels  of  the  wagon  were  hidden  by  the  hedge,  and  the  horse's  head 
was  but  10  or  12  feet  from  the  track.  This  certainly  did  bring  the 
plaintiff's  opportunity  for  observation  within  rather  narrow  limits, 
and,  when  due  consideration  is  given  to  his  statement  that  his  atten- 
tion was  attracted  to  the  hand  car  at  the  east,  and  tliat  he  was  more 
or  less  blinded  by  the  setting  sun  as  he  looked  to  the  west,  it  must  be 
conceded,  I  think,  that  a  question  of  fact  was  presented  for  the  jury, 
which  could  not  be  taken  from  them  by  the  court  (and  this,  in  effect, 
is  what  the  order  appealed  from  aoromplished)  without  running  coun- 
ter to  the  rule  laid  down  by  a  recent  decision  of  the  court  of  appeals. 
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McDonald  v.  M.  S.  R.  Co.,  167  N.  Y.  66,  60  N.  E.  282.  This  court 
has  taken  occasion  to  say  in  a  comparatively  recent  case  (Seeley  v. 
N.  Y.  C.  &  Co.,  8  App.  Div.  407,  40  N.  Y.  Supp.  866)  that,  where  a 
party  testified  that  he  looked  and  listened  before  attempting  to  cross 
in  front  of  an  approaching  train  of  cars,  a  recovery  is  not  impossible 
because  it  can  be  shown  that  the  train  might  and  ought  to  have  been 
discovered  by  one  who  was  upon  the  lookout  for  it.  This  case  was 
cited  with  approval  and  followed  by  the  Second  Department  in  Turell 
V.  Erie  R.  R.  Co.,  49  App.  Div.  94,  63  N.  Y.  Supp.  402,  and  again 
by  this  court  in  Branch  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  39  App.  Div.  439, 
57  N.  Y.  Supp.  344,  which  .was  a  case  strikingly  similar  m  many  of 
its  circumstances  to  the  one  now  under  consideration.  In  a  still  more 
recent  case,  in  which  it  was  made  to  appear  with  quite  as  much  cer- 
tainty as  in  the  present  one  that  the  party  injured  might  have  seen 
the  locomotive  which  struck  him  had  he  taken  the  slightest  pains  to 
look  tor  it,  this  significant  language  was  used  by  the  Court  of  Ap- 
peals in  affirming  a  judgmuit  in  favor  of  the  plaintiff : 

"But  It  may  be  asked,  If  he  [ttie  plaintiff]  looked  towaids  the  eut  at  an, 
why  he  did  not  see  the  coming  train,  and  avoid  It?  That  qoestlon  may  be 
asked,  and  geoerally  la,  In  eveir  case  of  this  character.  It  la  an  argument 
to  tw  addressed  to  the  Jury,  and  not  to  a  court  dealing  with  questions  of  law 
only."  Zwack  v.  N.  Y.,  L.  E.  &  W.  B.  Co.,  160  N.  Y.  862.  54  N.  B.  785. 

In  view  of  this  decision,  which  apparently  goes  to  a  much  greater 
length  than  did  this  court  in  the  Seeley  and  Branch  Cases,  it  is  dif- 
ficult to  see  how  the  direction  of  a  verdict  in  favor  of  the  defendant, 
in  the  circumstances  which  have  been  detailed,  can  be  sustained, 
whatever  view  may  be  entertained  as  to  the  real  merits  of  the  case. 

I  have  not  deemed  it  necessary  to  advert  to  the  fact  that  the  plain- 
tiff was  but  15  years  of  age  at  the  time  of  receiving  his  injuries,  for 
the  case  seems  to  have  been  tried  upon  the  theory  that  he  was  sui 
juris,  although  the  jury  were  very  properly  instructed  that  they  might 
take  the  plaintiff's  age  into  consideration  in  determining  whether  or 
not  he  exercised  such  precautions  for  his  own  protection  as  might 
reasonably  be  expected  of  a  person  of  his  years  and  experience. 

Upon  a  careful  review  of  all  the  facts  of  the  case,  I  am  led  to  the 
condusion  that  it  was  error  for  the  trial  court  to  direct  a  verdict,  and 
consequently  am  constrained  to  dissent  from  the  prevailing  opinion. 


(Snpreme  Court,  Appellate  Division,  Third  Department.  March  11.  1003.) 

L  RiFARTAK  OwiTBaB— Land  AnjoinrNa  a  Canai^ 

It  Is  presumed  that  the  owner  of  land  bordering  on  a  canal  has  title 
to  the  center  of  the  stream,  though  the  presomptton  may  be  rebntted. 
81,  Irjdnction. 

Where  the  discharge  of  sewage  by  a  city  Into  a  canal  will  cause  sub- 
stantial Injury  to  the  owner  of  the  lands  adjoining  the  canal,  he  Is  en- 
titled to  Injunction,  thoujrh  It  will  interfere  with  the  plana  of  the  city 
for  drainage,  and  will  work  great  public  mlachief. 


T 1.  See  Bonndarlea,  vol  8,  Cent.  Dig.  |  110, 
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Appeal  from  Trial  Term,  Fulton  county. 

Action  by  John  C.  Warren  against  the  city  of  Gloversville.  From 
so  much  of  the  judgment  as  denied  plainti^  an  injunction  restrain- 
ing the  discharge  of  sewage  into  a  certain  canal,  he  appeals.  Re- 
versed. 

The  defendant  Is  a  municipal  corporation  containing  about  18,000  Inhab- 
itants, and  1b  located  on  tbe  Cayudetta  creek.  The  Cayudetta  creek  Is  a 
natural  stream,  flowing  southerly  through  the  city  of  GloversTlUe,  to  and 
through  the  city  of  Johnstown.  The  natural  flow  of  the  stream  at  low 
water  Is  about  5,170,176  gallons  per  day.  The  city  of  Johnstown  Is  slt- 
nated  about  four  miles  below  the  city  ot  QloversvUle.  In  the  cl^  of  Johns- 
town, ever  since  1^.  there  has  been  maintained  an  open  canal,  about  25 
feet  wide  and  3  feet  deep,  leading  the  great  bulk  of  the  waters  of  said  creek 
from  its  natural  channel  In  a  westerly  course  to  certain  lai^  mills,  there 
to  be  used  for  power,  and  thence  discharged  Into  the  natural  channel  of 
said  creek.  Said  canal  Is  about  one-half  mile  In  length.  The  platntUt 
owns  real  estate  in  said  city  of  Johnstown,  which  Is  bounded  on  the  south 
by  said  canal.  TTpon  said  lands  plaintiff  has  constructed  and  maintained 
for  more  than  10  years  a  small  dwelling  home  and  a  meat  market  with 
dwelling  over  tbe  same.  Id  and  prior  to  the  year  1890  the  defendant  con- 
structed a  system  of  sewage  and  drains,  by  which  It  wrongCnlly  and  un- 
lawfully dls<^rg«d  Into  said  creek  the  domestic  sewage  of  said  dty, 
amounting  to  about  1,200,000  gallons  per  day,  besides  the  washings  of  Its 
streets  through  the  Tarious  catch-basins,  and  thereby  renders  the  waters  of 
said  creek  as  they  flow  through  the  said  canal  foul,  noxious,  and  filthy. 
The  wrongful  acts  of  tbe  defendant  have  produced  a  continued  nuisance  to 
plalntltTs  said  lands,  and  the  plaintiffs  buildings  thereon  are  permeated  with 
unwholesome,  offensire,  and  deleterious  odors  arising  therefrom.  The  de- 
fendant threatens  to  continne  said  nuisance,  and  to  Increase  the  same,  and 
will,  nnless  restrained  by  tbe  court,  Increase  and  continue  said  nuisance 
permanently,  and  plaintiff  wHI  be  compelled  to  bring  actions  against  said 
city  to  recover  his  damages  from  time  to  time  suftered  by  the  trespass 
and  nuisance  so  committed  and  continued.  There  are  certain  mills  and  a 
portion  of  the  city  of  Johnstown  that  also  discharge  sewage  and  refuse  Into 
said  stream.  For  six  years  prior  to  the  commencement  of  this  action,  and 
down  to  the  trial  thereof,  the  plaintiff  suffered  damage  by  reason  of  the 
nuisance  so  created  and  maintained  upon  his  said  premises  in  the  sum 
of  $62.50  per  annum,  amounting  In  all  to  HT1.36,  of  which  two-flfths,  or 
9188.54,  thereof  was  caused  1^  the  said  unlawful  and  wrongful  acta  of  the 
defendant.  Tbe  court  on  these  facts,  found  that  the  plaintiff  was  entitled 
to  damages  In  the  sum  of  9188.54,  but  that  be  was  not  entitled  to  an  In- 
junction against  the  defendant,  for  tbe  reason  that  said  canal  Is  an  artificial 
-watwway,  and  plaintiff  Is  not  a  riparian  owner;  and  Jn^^nkoit,  with  costs, 
was  entered  accordingly. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  LYON,  JJ. 

M.  D.  Murray  (Andrew  J.  Nellis,  of  counsel),  for  appellant. 
W.  A.  McDonald,  for  respondent. 

CHASE,  J.  An  »iuity  court  is  not  bound  to  issue  an  injunction, 
when  it  will  produce  great  public  or  private  mischief,  merely  for  the 
purpose  of  protecting  a  technical  or  unsubstantial  right.  Gray  v. 
Man.  R.  R.  Co.,  128  N.  Y.  509,  28  N.  E.  498;  Garvey  v.  Long  Island 
R.  R.  Co.,  159  N.  Y.  323,  54  N.  E.  57»  7o  Am.  St  Rep.  550.  When, 
however,  the  damages  are  substantial,  the  fact  that  an  injunction  would 
interfere  with  great  industries,  the  development  of  natural  resoiirces, 
or  with  the  plans  of  a  great  city  fcM*  drainage,  is  not  a  sufficient  reason 
80N.T.S.— 68 
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for  relaxing  the  ordinary  rules  governing  the  rights  of  riparian  owners 
of  land.  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  303,  58  N.  E.  142.  5^ 
L.  R.  A.  687,  79  Am.  St.  Rep.  643.  Where  wrongful  interference 
with  the  waters  of  a  stream  causes  substantial  injury,  an  injunction  to 
the  person  so  substantially  injured  is  a  matter  of  right.  Sammons  v. 
City  of  Gloversville,  34  Misc.  Rep.  459,  70  N.  Y.  Supp.  284,  and  cases 
cited,  affirmed  in  this  court,  67  App.  Div.  628,  74  N.  Y.  Supp.  ii45- 
The  rule  in  regard  to  lands  bounded  on  a  nonnavigable  stream  applies 
also  to  lands  bounded  upon  artificial  water  courses — as  a  canal,  a  ditch, 
or  such  like.  In  either  case  the  presumption  is  that  the  adjoining 
landowner  has  title  to  the  center  of  the  stream,  but  this  presumption 
may  be  rebutted  by  evidence.  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol. 
4,  page  832 ;  Cyclopedia  of  Law  &  Pro.,  vol.  5,  page  900. 

The  trial  court  was  in  error  in  holding,  as  a  conclusion  of  law,  that 
upon  the  facts  found  by  it  the  plaintiff  was  not  a  riparian  owner,  nor 
entitled  to  injunctive  relief.  The  plaintiff's  damage  being  substantial, 
the  judgment,  so  far  as  it  denies  an  injunction  to  the  plaintiff,  should 
be  reversed,  with  cc»ts  to  the  appellant,  and  an  injunction  should  be 
granted  to  the  same  eflFect  and  containing  the  same  provisions  as  in 
the  case  of  Sammons  v.  City  of  Gloversville,  as  reported  in  34  Misc. 
Rep.  459,  70  N.  Y.  Supp.  284.   All  concur. 


(Supreme  ConHi,  Appellate  DivlBlon,  First  Department  March  6,  IMS.) 

1.  Municipal  Cohporationb— Gheatkr  Nbw  York  Police  Fobcb— Ohadba. 
Greater  New  York  Charter,  |  209.  provides  for  tbe  compensation  of  tbe 
police  force,  etc.,  aod  enacts  that  nothing  in  tbe  section  shall  be  construed 
to  change  the  salaries  or  grades  of  policemen  who  were  membera  of  tbe 
New  York  police  force  prior  to  January  1,  1888  (the  time  when  the  police 
forces  were  consolidated),  aud  provldeB  Ibat  "all  oQx9T  patrc^en  of  the 
various  police  forces  shall  belong,  bo  far  as  pay  or  ctnnpensatton  Is  con- 
cerned, to  the  grade  Indicated  by  tbe  compensation  they  were  recrfving" 
January  1.  1898;  and  it  further  declares  that  all  "patrolmen  who  have 
served  five  years  or  upwards  shall  be  members  of  the  first  grade."  Sec- 
tion 355,  relating  to  pensions,  provides  that  tbe  period  of  serrlce  on  the 
police  force  of  wblcli  one  was  formerly  a  member  shall  be  taken  Into 
consideration  in  fixing  his  right  to  a  pension.  Held,  that  a  member  of  the 
park  police  force,  transferred  Into  the  consolidated  force,  did  not  become 
a  member  of  the  flrst  grade,  becanse  of  bis  bavli^  served  five  years  on 
the  police  force  from  which  he  was  transferred,  but  his  grade  was  deter- 
mined by  tbe  amount  of  salary  ^t  be  was  receiving  at  tbe  time  of  the 
transfer. 

Appeal  from  Trial  Term,  New  York  county. 
Action  by  Eliza  Bennett,  as  administratrix,  etc.,  of  James  Ben- 
nett, deceased,  against  the  city  of  New  York.    From  a  judgment 

.dismissing  the  complaint,  plaintiff  appeals.  Affirmed. 

The  facts  as  agreed  upon  show  that  the  defendant  Is  a  municipal  corpora - 
itloti  existing  under  tbe  laws  of  the  state  of  New  York;  tlut  ^IntifTs  In- 
Ttartate  was  duly  appointed  a  member  of  tbe  park  police  In  the  city  of  New 
'Xork,  ma  formerly  constituted,  on;  the  22d  day  of  May,  188^  and  bad  beld  such 
tKnitlon  continuously  since  until  fh*  taking  effect  of  the  Greater  New  York 
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charter,  and  was  receiving  an  annual  salary  of  $1,100  as  a  member  of  Bald 
park  police;  that  pursuant  to  section  2T7  of  the  Greater  New  York  Charter 
<Law8  1897,  e.  878)  tbe  members  of  the  police  force  appointed  br  the  com- 
missioners of  public  parks  in  tbe  city  of  New  York,  as  formerly  constituted, 
became  members  of  the  police  force  specifled  in  section  276  of  said  act. 
The  plalDtitTs  Intestate  became  a  member  of  tbe  police  force  speclQed  In  sec- 
tion 276  of  the  Greater  New  York  charter  at  tbe  taking  effect  of  said  charter, 
and  was  such  member  from  April  1.  1888,  to  tbe  31st  day  of  December.  18UU. 
Tbe  plaintiff's  intestate  received  from  defendant,  for  services  as  such  member 
for  such  period,  the  sum  of  $2,263.40.  less  the  sum  of  $45.27,  deducted  pur* 
soant  to  law  for  the  pension  fund.  Pursuant  to  sections  277  and  2U9  of  chap- 
ter 378  of  the  Laws  of  1897,  the  members  of  the  police  force  of  tbe  flrst  grade, 
whose  annual  pay  or  compensation  Is  $1,400,  were  entitled  to  receive  for  tbe 
same  period  of  time  for  which  plalntUTs  Intestate  received  pay,  $2,3^.33,  less 
tbe  sum  of  $47.91,  to  be  deducted  pursuant  to  law  for  tbe  pension  fund;  mak- 
ing a  difference  of  $129.27  between  that  which  the  deceased  actually  r^eived 
and  that  which  he  would  have  received,  had  he  drawn  the  pay  belonging  to 
the  first  class.  The  plaintiff's  Intestate  was,  on  the  Ist  day  of  April.  1898. 
enrolled  in  the  fourth  grade,  and  received  the  annual  salary  attached  to  such 
grade,  to  wit.  the  snm  of  $1,130.  On  tbe  22d  day  of  May.  1898.  he  was 
placed  In  the  third  grade,  and  received  the  annual  salary  of  $1,250  until 
tbe  22d  day  of  November,  189S,  when  he  was  placed  In  the  second  grade 
and  received  tbe  annual  salary  of  $1,350.  On  the  22d  day  of  May,  1899, 
be  was  placed  in  the  first  grade  and  received  tbe  annual  salary  of  $1,400. 
Tbe  said  several  salaries  were  paid  to  him  monthly  and  at  regular  inter- 
vals during  the  time  be  was  a  member  of  the  police  department,  and  he 
received  the  same  from  tbe  defendant  and  signed  a  monthly  pay  roll  on  each 
occasion,  which  contained  tbe  following  memorandum:  "Becelved  from 
 ,  Iteasum,  the  sum  hereunder  placed  opposite  my  name.  In  full  pay- 
ment of  ■errtcea  rradered  by  me  tn  tiie  capacity  and  for  tbe  entire  time 
specifled  In  this  pay  roll,  and  In  full  for  all  dranands  to  date."  The  idalntUT 
claims  that  there  Is  now  due  to  her  from  tbe  defendant  the  sum  of  $129.27. 
More  than  90  days  before  the  commencement  of  this  action  the  claim  upon 
which  the  same  Is  founded  was  duly  presented  for  adjustment  to  the  comp- 
troller of  the  city  of  New  York,  and  for  30  days  after  such  presentment  be  has 
refused  and  neglected  to  make  an  adjustment  or  payment  thereof. 

Upon  the  foregoing  statement  of  facts,  it  Is  tbe  contention  of  tbe  plalntlfl 
tbat  het  Intestate  was  entitled  to  tbe  pay  belonging  to  the  flrst  grade  from  the 
iBt  day  of  April.  to  the  Slat  day  of  December,  1889.  The  court  below 
dedd^  tiiat  he  was  not  entitled  to  such  other  compensation,  and  from  tbe 
Judgment  thereon  entered  this  appeal  Is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  INGRAHAM.  and  LAUGHLIN,  JJ. 

Tames  E.  Smitb,  for  appellant. 
Theodore  Connoly,  for  respondent. 

HATCH,  J.  .  The  question  presented  by  this  appeal  is  solved 
by  a  determination  as  to  whether  a  member  of  the  park  police  force, 
transferred  into  the  consolidated  force  of  the  Creator  New  York 
City,  is  upon  the  instant  placed  in  the  first  grade  if  he  has  served  five 
years  upon  the  police  force  from  which  he  is  transferred  into  the 
new  force,  or  whether  the  grade  which  he  is  to  occupy  in  the  new 
force  is  determined  by  the  amount  of  salary  which  he  was  receiving 
at  tlie  time  of  such  transfer.  By  the  provisions  of  section  299  of 
the  charter,  the  compensation  of  the  officers  and  members  of  the 
police  force  is  established,  as  are  also  the  respective  grades  into 
which  the  members  of  such  force  are  divided.  After  providing  for 
these  matters,  and  others,  relating  to  the  time  of  payment  of  the 
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compensation^  deduction  on  account  of  loss  of  time  or  sickness,  and 
other  matters,  the  section  provides : 

*Vothliig  In  this  section  contained  shall  be  constraed  to  change  In  any  way 
the  salaries  or  gradlog,  present  or  prospectlTe,  of  the  patrolmen  or  policemen 
who  are  or  become  members  of  the  New  York  police  force  prior  to  January 
1,  lfi9a" 

The  last-named  date  was  the  time  when  the  police  forces  existing 
in  the  Greater  New  York  City  were  consolidated  into  one  body.  The 
above  provision  evidently  relates  to  those  policemen  who  were  mem- 
bers of  the  police  force  of  the  city  of  New  York  prior  to  the  con- 
solidation, and  as  to  them  this  saving  clause  was  introduced  to  pre- 
vent any  change  in  salary  or  grading  to  which  they  were  at  that  time 
entitled.   Then  follows  the  provision: 

••An  other  patrolmen  or  policemen  of  the  various  police  forces  consolidated 
faito  a  single  force  by  the  provisions  of  this  act  shall  belong,  so  far  as  pay  or 
compensation  la  concerned,  to  the  grade  indicated  by  the  pay  or  compensation 
which  they  are  respectively  receiving  on  January  1.  189S.  But  nothing  In  this 
section  contained  shall  be  construed  to  affect  in  any  other  way  the  rights  and 
jiolvileges  secured  under  the  provisions  of  this  act  to  the  members  of  the 
various  police  forces  consolidated  Into  a  single  force  by  this  act." 

This  paragraph  of  section  299  relates  in  terms  to  all  of  the  other 
members  of  the  police  force  in  the  various  departments  who  had  not 
theretofore  been  members  of  the  police  force  of  the  city  of  New 
Yoilc,  and  in  terms  it  fixed  their  status  as  to  grade,  based  upon  the 
compensation  which  they  were  then  receiving.  The  language  is  so 
clear  in  this  respect  as  not  to  require  construction.  It  did  more. 
By  the  saving  clause  there  was  reserved  to  such  patrolmen  or  police- 
men all  of  the  rights  and  privileges  which  they  enjoyed  prior  to  the 
transfer.  As  the  salary,  grade,  and  rights  of  the  police  force  of  the 
city  of  New  York  prior  to  consolidation  were  saved,  and  continued 
so,  likewise  the  rights  and  privileges  of  the  transferred  policemen 
were  also  saved  and  continued.  They,  however,  had  no  right  as  to 
grade  in  the  new  force,  and,  while  saving  their  rights  and  privileges, 
the  section  also  fixed  the  ^rzdt  by  making  it  dependent  upon  the 
salary  which  they  were  receiving  at  that  time.  The  language  used  in 
the  section,  "all  such  members  who  are  patrolmen  and  who  shall 
have  served  five  years  or  upwards  on  said  force  shall  be  members  of 
the  first  grade,"  in  view  of  the  specific  provision  with  respect  to  the 
policemen  or  patrolmen  transferred,  must  be  held  to  have  relation 
solely  to  the  members  of  the  police  force  of  the  city  of  New  York 
who  were  such  prior  to  consolidation,  and  did  not  embrace  those 
transferred;  otherwise,  the  two  provisions  would  be  inconsistent. 
Being  so  qualified  and  limited,  the  whole  section  may  be  harmonious- 
ly construed. 

Nor  was  the  decedent's  status  as  to  grade  qualified  by  the  par- 
agraph following  that  which  made  the  grade  dependent  upon  the 
pay  or  compensation  received.  Such  paragraph  does  not  assume 
to  fix  the  grades  or  regulate  them.  It  relates  solely  to  the  advance- 
ment of  the  patrolman  to  the  next  grade  when  he  shall  have  be- 
come a  member  of  the  new  force  and  after  his  grade  therein  is 
fixed  and  established.   Nor  is  this  construction  at  all  disturbed  by 
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the  provisions  of  section  355  of  the  charter,  relating  to  pensions. 
The  subject-matter  of  this  section  is  quite  independent  of  that  which 
fixes  the  grade  upon  the  force.  Therein,  in  terms,  the  right  to  pen- 
sion is  conferred  upon  those  members  of  the  police  force  who  had 
been  members  of  the  force  transferred.  Because  their  period  of 
service  upon  the  police  force  of  which  they  were  formerly  members 
was  taken  into  consideration  in  fixing  and  determining  their  right 
to  a  pension  does  not  bear  even  remotely  upon  the  provision  of  law 
which  fixed  their  grade.  The  statute  in  each  case  speaks  with  a  clear- 
ness which  leaves  no  room  for  controversy.  One  made  the  grade 
dependent  upon  compensation  received  at  the  time  of  the  consolida- 
tion. The  other  considered  the  entire  service  in  fixing  the  right  to  a 
pension.  There  is  no  conflict  between  the  two.  Both  regulate  a 
given  subject  in  express  terms. 

We  conclude,  therefore,  that  the  plaintiff's  intestate  was  properly 
placed  in  the  fourth  grade  upon  the  consolidated  force.  He  has 
been  paid  in  full  the  salary  attached  to  such  ^rade.  His  personal 
representative  has,  therefore,  no  cause  of  action  against  the  city. 
This  view  renders  it  unnecessary  that  we  should  consider  what,  if 
any,  effect  should  be  given  to  the  receipt  in  full  which  he  gave  for 
his  salary  at  the  time  he  received  the  same. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


{Supreme  Court,  AppeHate  Division,  Second  Department.  March  6,  1908.) 

1.  InsARB  Pbrsons— PBOOBKDntfls  TO  Dbtbruinb  Sanitt— Yacatiok. 

On  an  application  to  vacate  and  set  aside  proceedings  de  lunatlco  In- 
qnlrendo,  the  matter,  InvolTlng,  as  It  does,  the  personal  liberty  of  a  cltl- 
sen,  shotdd  be  given  consideration  and  disposed  of,  though  many  ot  the 
qnestlons  might  better  have  Xteea  raised  by  an  oppeaL 

8.  Samb— Vbnde. 

Wbea  proceedings  to  determine  the  lunacy  ot  a  cltlsen  are  not  In- 
stltnted  In  tiie  district  In  which  be  resides,  as  required  by  Code  Clr. 
Proc.  S  2323,  the  order  appointing  a  committee  shonid  be  reversed. 

flL  SaUB— iRRKODLARtTIBS  IN  PROCBBDI  NOB— EFFECT. 

Code  Clr.  Proc.  H  2326-2331,  provide  that  a  petition  for  the  appoint- 
ment of  a  committee  for  a  lunatic  must  be  verified  "to  the  effect  that 
the  matters  of  fact  therein  stated  are  true";  that,  If  It  presumptively 
appears  from  the  petition  and  proofs  that  a  committee  ought  to  he  ap- 
pointed, the  conrt  may  order  a  commission  to  Issue  to  Inquire  Into  the 
facts;  that  the  commission  must  direct  the  commlsslonerfl  to  cause  ttie 
sheriff  to  procure  a  Jury,  and  that  they  Inqnlre  by  the  jury  Into  the  mat- 
ters set  forth  In  the  petition;  that  each  commissioner,  before  entering  on 
the  execution  of  his  duties,  must  take  and  file  an  oath,  etc.;  and  that  all 
the  commissioners  must  attend  and  preside  at  the  hearing;.  In  such  a 
petition  all  the  facts  were  alleged  as  on  Information  and  belief,  and  the 
verification  was  In  the  usual  form,  that  "the  same  Is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on  in- 
formation and  belief,  and  as  to  those  matters  he  believes  It  to  be  true." 
Three  commissioners  were  appointed  and  Joined  In  a  precept  to  the  sheriff 
to  procure  a  jury.  None  of  the  commissioners  bad  then  taken  the  oath, 
but  two  of  them  took  It  a  week  later,  and  proceeded  with  the  Inquiry. 
The  third  commissioner  never  took  the  oath,  and  did  not  participate  In 
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tbe  proceedings  after  signing  the  precept  to  the  sheriff.   Eeld,  that  the 
proceedings  were  void  and  staonld  be  set  ailde, 
i.  Bahe — Right  to  Object. 

An  alleged  Incompetent  la  not  deprived  of  the  right  to  avail  himself 
of  Irregularities  in  the  proceedings  to  determine  his  lunacy  by  the  fact 
that  they  were  Instituted  with  the  consent  and  approval  of  his  wife. 

Appeal  from  Special  Term,  Kings  county. 

Application  of  Franklin  J.  Bischoff  and  others  to  vacate  and  set 
aside  proceedings  de  lunatico  inquirendo  against  Franklin  J.  Bischoff. 
From  an  order  (76  N.  Y.  Supp.  467)  denying  the  application,  the 
petitioners  appeal.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODWARD, 
HIRSCHBERG,  and  HOOKER,  JJ. 

G.  G.  Reynolds  (Thomas  J.  Keigharn,  on  the  brief),  for  appel- 
lants. 

Henry  W.  Bookstaver  (John  A.  Straley,  on  the  brief),  for  respond- 
ent. 

WOODWARD,  J.  The  question  presented  here  is  whether  the 
proceedings  leading  up  to  the  order  of  the  Special  Term,  dated  Feb- 
ruary 8,  1898,  confirming  the  verdict  of  a  jury  convened  to  try  the 
question  of  the  mental  condition  of  Franklin  J.  Bischoff,  were  so  far 
irregular  or  void  as  to  justify  the  Special  Term  in  vacating  and  set- 
ting aside  the  order ;  and,  while  many  of  the  questions  might  better 
have  been  raised  by  an  appeal  from  the  original  order,  we  are  of 
opinion  that,  as  the  matter  involves  the  persona!  liberty  of  a  citizen 
of  this  state,  it  is  proper  that  it  should  be  given  consideration,  and 
that  such  disposition  should  be  made  of  the  controversy  as  the  facts 
warrant.  The  rule  is  well  established  that  courts  have  always  con- 
trol of  their  own  proceedings,  and,  where  there  is  not  express  pro- 
hibition, may  deal  with  them  so  that  what  is  right  and  just  may  be 
reached.  In  Matter  of  City  of  Buffalo,  78  N.  Y.  362,  370,  and  au- 
thorities there  cited;  Matter  of  Henderson,  157  N.  Y.  423,  426,  52 
N.  E.  183,  and  authorities  there  cited;  Mingay  v.  Lackey,  142  N.  Y. 

449.  4S5>  37  N.  E.  471- 

The  proceedings  necessary  to  the  appointment  of  a  committee  for 
a  lunatic  are  now  prescribed  by  statute  (section  2320  et  seq..  Code 
Civ.  Proc),  and  the  rule  is  elementary  that  in  all  statutory  proceed- 
ings, by  which  the  individual  is  to  be  deprived  of  either  Ufe,  liberty, 
or  property,  the  power  should  be  exercised  with  scrupulous  regard 
to  the  rights  of  the  individual,  and  under  the  protection  which  at- 
tends other  judicial  proceedings  affecting  person  or  property,  mod- 
ified only  so  far  as  the  peculiar  nature  01  the  inquiry  and  the  condi- 
tion of  the  alleged  lunatic  may  render  modification  necessary.  The 
fact  of  lunacy  must  be  ascertained  judicially  before  the  court  can 
deprive  the  lunatic  of  the  custody  of  his  estate  or  submit  his  person 
to  the  control  of  a  committee.  Matter  of  Blewitt,  131  N.  Y.  541, 
546,  30  N.  E.  587;  Schneider  v.  City  of  Rochester,  160  N.  Y.  165, 
172,  54  N.  E.  721,  and  authorities  there  cited.  If  it  appears  from  the 
record,  therefore,  that  there  are  irregularities  going  to  the  substantial 
rights  of  the  alleged  lunatic,  it  is  the  duty  of  this  courl^  under  its 
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inherent  powers,  to  relieve  him  from  the  custody  of  his  committee, 
and  restore  him  to  the  control  of  his  property. 

Section  2323  of  the  Code  of  Civil  Procedure  provides  that  pro- 
ceedings of  this  character  shall  be  made  by  petition,  and  within  the 
judicial  district  of  which  the  alleged  incompetent  is  a  resident;  and 
It  was  held  in  the  Matter  of  Porter.  34  App.  Div.  147,  54  N.  Y.  Supp. 
654,  that  a  failure  to  institute  the  proceedings  within  such  judicial 
district  was  an  irregularity  justifying  a  reversal  of  an  order  confirm^ 
ing  the  report  of  a  referee  and  appointing  a  committee,  and  trans- 
ferring the  proceeding  to  the  judicial  district  of  which  the  alleged 
incompetent  was  a  resident.  The  petition  in  the  matter  now  before 
us  was  presented  to  the  court  in  the  First  Judicial  Department,  while 
it  is  conceded  that  the  alleged  incompetent  was  a  resident  of  City 
Island,  in  the  Second  Judicial  District  (McTurck  v.  Foussadier,  51 
App.  Div.  2x8,  64  N.  Y.  Supp.  962) ;  and,  if  this  objection  had  been 
raised  upon  an  appeal  from  the  original  order  appointing  the  com- 
mittee, it  is  not  to  be  doubted  that  it  would  have  resulted  in  a  re- 
versal. 

Section  232?  of  the  Code  of  Civil  Procedure  further  provides  that 
the  petition  shall  be  in  writing,  and  verified  by  the  affidavit  of  the 
petitioner,  or  his  attorney,  to  the  efTecK  that  the  matters  of  fact  there- 
in stated  are  true.  The  material  allegations  of  the  petition  are  stated 
on  information  and  belief,  and  the  petition  is  verified  in  the  usual 
form: 

"That  the  same  la  trne  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  Information  and  belief,  and  as  to  tbose  matters 
he  bellevM  It  to  be  true." 

So  that  all  of  the  allegations  of  the  petition,  in  so  far  as  the  mental 
condition  of  the  alleged  incompetent  person,  rest  upon  no  better 
foundation  than  the  belief  of  the  petitioner  in  the  matters  alleged 
on  information  and  belief,  without  any  statement  as  to  the  source 
of  this  information  on  which  the  belief  is  predicated.  In  Matter  of 
Peck  V.  Cargill,  167  N.  Y.  391,  303.  60  N.  E.  775.  53  L.  R.  A.  888, 
the  court  say  of  a  petition  for  the  revocation  of  a  liquor  tax  cer- 
tificate : 

*Tbe  least  tbat  sboald  be  required  Id  such  a  cose  Is  that  the  petition 
staonld  state  the  fticts  positively  upon  oath,  unless  the  statute  expressly  per- 
mits a  statemoit  upon  Information  and  belief;  and  this  statute  does  not" 

While  it  may  be  that  the  accompanying  affidavits  supply  this  de- 
fect in  some  measure,  the  papers  are  not  as  complete  as  should  be 
required  in  proceedings  of  this  character,  where  fundamental  rights 
are  involved;  and  while  this,  standing  alone,  might  not  justify  the 
interposition  of  this  court,  it  is  one  of  the  matters  which  may  fairly 
be  considered  in  reviewing  the  proceeding  as  a  whole,  and  may  aid 
us  in  reaching  a  right  conclusion. 

Section  2327  of  the  Code  of  Civil  Procedure  provides  that: 

**tt  It  iffesnmptlveily  appears,  to  the  satisfaction  of  the  conrt  from  Uw 
petition  and  the  proofs  accompanying  It,  that  the  case  Is  <aie  of  those  speelfled 
In  this  title,  and  ttiat  a  committee  onght,  In  the  exnclse  of  a  sound  discre- 
tion, to  be  ai^nted,  the  court  mnst  make  an  order,  directhig,  Atbet  (1)  that 
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a  cominlaslon  Iraue,  aa  prescribed  In  tlie  n^t  section,  to  one  or  mote  fit  per- 
•OEUi,  designated  In  the  order." 

And  it  appears  that  the  court  taking  original  jurisdiction  acted 
under  this  provision,  and  did  make  an  order  appointing  three  persons 
as  commissioners  to  inquire  into  the  facts  alleged  in  the  petition. 

The  next  section  (2328)  provides  that  the — 

"Commission  mast  direct  the  commissioners  to  cause  the  sheriff  of  a  county, 
speelfled  therein,  to  procure  a  Jury,  and  that  they  Inquire,  by  the  Jury,  into 
the  matters  set  forth  In  the  petition,  and  also  Into  the  Tslue  of  the  real  and 
personal  property  of  the  person  alleged  to  be  Incompetent,  and  the  amount 
of  bis  Income.  It  may  contain  snch  other  directions,  with  respect  to  the  iub- 
Jects  of  Inquiry,  or  the  manner  of  executing  the  commission,  as  tbe  court 
directs  to  be  Inserted  therein." 

Section  2329  of  the  Code  of  Civil  Procedure  provides  that  each 
commissioner — 

"Before  entering  upon  the  execution  of  his  duties,  must  subscribe  and  take, 
before  one  of  tbe  officers  specified  in  section  642  of  this  act,  and  file  with  tbe 
clerk,  an  oath  faithfully,  honestly,  and  Impartially  to  discharge  tbe  trust 
committed  to  him." 

If  a  commissioner  becomes  incompetent,  or  neglects  or  refuses  to 
serve,  or  removes  from  the  state,  the  court  may  remove  him ;  and  the 
court  is  likewise  authorized,  from  time  to  time,  to  fill  any  vacancy 
caused  by  death,  removal,  or  resignation,  showing  a  purpose  on  the 
part  of  the  legislature  to  keep  the  commission,  of  wnatevo*  number 
originally  composed,  full  This  purpose  becomes  the  more  manifest 
by  the  provisions  of  section  2331  of  the  Code  of  Qvil  Procedure,  which 
provides  that : 

"All  the  commlBsIonera  must  attend  and  preside  at  the  bearing;  and  tliey, 
or  a  majority  of  them,  bare,  with  respect  to  the  proceedings  upon  the  hearing, 
all  the  power  and  authority  of  a  Judge  of  the  court,  holding  a  trial  term,  sub- 
ject to  the  directions  contained  In  tbe  commission." 

The  commissioners,  whose  duty  it  was  to  "immediately  issue  a  pre- 
cept to  the  sheriff,  designated  in  the  commission,  recjuiring  him  to  noti- 
fy not  less  than  twelve  nor  more  than  twenty-four  mdifferent  perswis, 
qualified  to  serve"  (section  2330,  Code  Civ.  Proc.),  and  to  attend  and 
preside  at  the  hearing,  for  the  purpose  of  determining  the  question  of 
the  competency  of  the  alleged  incompetent,  were  not  authorized  to  act 
until  they  had  taken  the  oath  prescribed  by  law.  Their  appointment 
could  omy  be  consummated,  and  they  fully  inducted  into  office,  by 
that  ceremony.  It  was  a  condition  precedent  to  their  right  to  perform 
the  functions  of  their  office,  and  the  oath  was  one  of  the  safeguards 
provided  by  statute  for  the  protection  of  the  rights  of  the  individual ; 
and  the  legislature,  by  prescribing  the  form,  made  the  fonn  of  the 
essence  of  the  act.  That  which  the  legislature  has  directed,  courts 
cannot  declare  immaterial.  Merritt  v.  Village  of  Portchester,  71  N.  Y. 
309, 312, 27  Am.  Rep.  47;  Stebbins  v.  Kay,  123  N.  Y.  31,  35, 25  N,  E. 
207. 

Yet  it  appears  from  the  record  that  the  three  persons  designated 
as  commissioners,  without  taking  any  oath  of  office  whatever,  and  on 
the  14th  day  of  December,  1897,  issued  a  precept  to  the  sheriff  to  sum- 
mon the  jury  in  tbe  inquiry.  The  oath  which  was  taken  by  Wilber 
McBride  and  Robert  H.  Wylis,  two  of  the  commissioners,  bears  date 
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oi  December  21,  1897,  while  it  is  ccwiceded  that  Hugh  H.  Moore, 
who  joined  in  the  precept  to  the  sheriff,  under  date  of  December  14th, 
never  took  any  oath  at  all,  and  did  not  thereafter  act  with  the  com- 
missionen.  The  statute  prescribed  the  form  of  the  oath.  The  com- 
missicmers  were  required  to  swear  that  they  would  faithfully,  honestly, 
and  impartially  discharge  the  trust  committed  to  them,  while  the  oath 
taken  by  the  only  two  who  ever  to<^  an  oath  provided  that  they 
would  "faithfully,  honestly,  and  impartially  discharge  the  duty  of  com- 
missioner," which,  while  not  in  exact  conformity,  may  be  deemed  a 
substantial  compliance,  although  the  rule  recognized  in  Merritt  v. 
Village  of  Portchester,  supra,  leaves  the  question  debatable. 

Here,  then,  was  a  juris(Uctional  defect  in  the  tribunal  created  by  the 
statute  for  determining  the  question  of  the  competency  <A  the  alleged 
incompetent.  The  commission  was  not  consummated  when  the  pre- 
cept was  issued  to  the  sheriff,  and  the  commission  as  a  whole  was  never 
brought  into  being,  because  the  power  was  vested,  not  in  a  majority 
of  the  ccmimission,  but  in  the  commission  as  composed  by  the  order  of 
the  court.  For  while  it  is  true  that  a  majority  of  such  a  cmnmission 
may  act  when  all  of  them  are  present,  or  when  all  of  them  have  been 
notified  of  the  meeting  and  two  of  them  attend  (Matter  of  Baker,  173 
N.  Y.  249,  254,  65  N.  £.  xioo),  the  duties  of  a  commission  composed 
of  three  persons  cannot  be  dischai^ed  by  two  of  them,  where  the  third 
has  never  qualified  and  has  taken  no  part  in  the  proceedings;  and  this 
is  especially  true  where  the  statute  provides  that  "all  the  commission- 
ers must  attend  and  preside  at  the  hearing,"  when  they,  or  a  majority 
of  them,  have  all  of  the  powers  of  a  judge  of  the  coiut,  holding  a  trial 
terra,  etc.  (section  2331,  Code  Civ.  Proc). 

It  has  been  held  that  all  of  the  trustees  must  unite  in  the  disposal  of 
trust  property,  and  that  a  deed  by  two,  while  a  third  is  living,  is  not 
valid.  The  trustees  take  as  joint  tenants,  and  must  all  unite  in  the 
execution  of  the  trust.  Brennen  v.  Willson,  71  N.  Y.  502,  507,  and 
authorities  there  cited.  No  reason  suggests  itself  why  a  different  rule 
should  prevail  in  a  matter  involving  the  liberty  and  property  of  an  al- 
leged incompetent,  especially  in  view  of  the  provisions  of  the  statute 
cited  above.  No  court  or  judicial  officer  can  acquire  jurisdiction  by 
the  mere  assertion  of  it,  or  by  erroneously  alleging  the  existence  of 
facts  upon  which  jurisdiction  depends.  If  the  court  had  no  jurisdic- 
tion, it  had  no  power  to  make  a  record,  and  the  supposed  record  is  not 
in  truth  entitled  to  the  character  of  a  judgment  0'D(»ioghue  v. 
Boies,  159  N.  Y.  87,  98,  53  N.  E.  537- 

As  there  was  never  a  lawful  commission,  with  power  to  issue  a  pre- 
cept to  the  sheriff  or  to  preside  at  the  hearing,  the  verdict  of  the  jury 
was  void  for  want  of  jurisdiction,  and  want  of  jurisdiction  to  render  the 
particular  judgment  may  always  be  asserted  and  raised,  directly  or 
collaterally,  either  from  an  inspection  of  the  record  itself,  when  offered 
in  behalf  of  the  party  claiming  under  it,  or  upon  extraneous  proof, 
which  is  always  admissible  for  that  purpose.  O'Dcxii^hue  v.  Bwes, 
15c)  N.  Y.  99,  53  N.  E.  540.  If  we  are  right  in  this  view  of  the  case, 
it  18  evident  that  there  was  no  verdict  which  the  court  could  confirm, 
and  there  could  therefore,  have  been  no  adjudication  that  the  alleged 
incompetent  was  insane,  or  so  far  incompetent  as  to  render  him  U^le 
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to  the  restrictions  upon  his  liberty  necessarily  involved  in  the  appoint- 
ment of  a  committee  of  his  person  and  [^operty. 

Various  other  matters  are  alleged  adiinst  the  regularity  of  the  pro> 
ceedings,  but  it  does  not  appear  to  be  necessary  to  consider  them. 
The  proceedings  to  which  we  have  already  called  attention  are  suf- 
ficient to  justify  a  reversal  of  the  order  appealed  from,  and  they  arc 
not  the  less  available  to  the  alleged  incompetent  because  it  is  asserted 
that  they  were  instituted  with  the  consent  and  approval  of  his  wife. 
The  incompetent  himself  could  not  give  the  court  jurisdiction  to  de- 
prive him  of  his  liberty  (Matter  of  I^ngslow,  167  N.  Y.  314,  321,  60 
N.  E.  590),  and  this  power  was  certainly  not  invested  in  his  wife  and 
family.  He  had  a  right  to  a  trial  in  the  manner  provided  by  law  of  the 
question  of  his  sanity,  and,  not  having  had  such  a  trial,  he  is  entitled 
to  his  liberty.  The  court  which  confirmed  the  verdict  of  the  jury  did 
not  attempt  to  determine  the  question  of  the  sanity  of  the  alleged  in- 
competent. It  merely  confirmed  the  verdict,  and,  as  there  could  have 
been  no  lawful  verdict  from  a  jury  summoned  and  appearing  before  a 
partially  constituted  commission,  the  order  of  confirmation  could  not 
give  it  validity,  and  it  was  proper  that  the  relief  asked  for  in  the 
motion  now  under  review  should  have  been  granted.  The  order  ap- 
pealed from  should  be  reversed,  and  the  motion  grsmted,  with  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  modoo 
granted,  with  $10  costs. 

GOODRICH,  P.  J.,  and  JENKS,  and  HOOKER,  JJ..  concur. 
HIRSCHBERG,  J.,  concurs  in  result. 


MOOBB  V.  ELDRTDOB. 

(Supreme  CoweU  Appellate  Dlvlston,  Third  Department  March  11,  1903.) 

1.  ApfbaI/— Rbtibw—Phepoitdbraiicb  of  Evidbhcb. 

Where  the  evldraiee  does  not  clearly  preponderate  In  pUdntUTi  fafor, 
a  seeond  Judgment  for  defoidant  will  not  bie  aet  aside. 

Appeal  from  Special  Term,  Essex  county. 

Action  by  WiUiam  Moore  against  Taylor  J.  Eldridge.  Judgment 
for  defendant  upon  the  decision  of  the  court  at  Special  Term  dismissing 
plaintiff's  complaint,  and  plaintiff  appeals.  Affirmed. 

Argued  before  PARKER,  P.  T.,  and  SMITH,  CHASE. 
CHESTER,  and  LYON,  JJ. 

King  &  Angell  (J.  S.  L'Amoreaux,  of  counsel),  for  appellant. 
Nash  Rockwood,  for  respondent. 

PARKER,  P.  J.  Upon  a  former  appeal  in  this  action  from  a  ami- 
lar  judgment  rendered  in  the  defendant  s  favor,  we  reversed  the  judg- 
ment and  granted  a  new  trial  for  reasons  stated  in  the  (^nion,  whidi 
may  be  found  in  8  App.  Div.  613,  40  N.  Y.  Supp.  594,  and  where  the 
nature  of  the  action  and  the  general  facts  of  the  case  are  fully  stated. 
It  is  not  necessary  to  repeat  them  here.   The  new  trial  has  again  re- 
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suited  in  defendant's  favor,  and  the  plaintiff  again  appeals,  claiming: 
that  the  facts  are  not  substantially  different  from  those  ai^earing  upon 
the  former  trial,  and  that  for  the  reasons  there  given  the  judgment 
should  be  again  reversed. 

The  main  question  in  the  case,  and  the  one  which  controlled  upon 
the  former  appeal,  is  a  question  of  fact  entirely,  to  wit,  which  party 
has  located  upon  the  ground  the  west  line  of  lot  57  as  it  was  located 
in  1802  by  the  survey  then  made  by  Benjamin  Pond.  The  plaintiff 
claimed  that  the  survey  recently  made  by  Colvin  had  discovered  and 
located  it  correctly,  and,  according  to  such  survey,  it  was  so  far  west 
that  the  garnet  mine  in  dispute  was  upon  the  east  side  of  such  lot,  and 
therefore  upon  his  property.  The  defendant  claimed  that  the  survey 
made  by  Arnold,  and  more  recently  by  Young,  had  found  and  correctly 
located  such  line,  and,  according  to  it,  the  mine  was  on  the  west  side 
of  the  lot,  and  therefore  cai  his  property.  Upon  the  former  appeal  it 
was  thought  by  this  coiut,  that,  upon  the  evidence,  the  survey  of 
Arnold  seemed  to  have  been  made  for  the  purpose  of  locating  the  cor- 
rect west  line  of  lot  57,  rather  than  to  find  the  line  which  Pond's  sur- 
vey designated  and  located  upon  the  ground  as  such  line.  And  it 
seemed  to  the  court,  from  that  record,  that  it  was  more  probable  that 
Colvin  had  found  the  actual  and  (»iginal  Pond  line  than  that  Arnold 
had;  and  so  a  new  trial  "was  granted.  The  Trial  Court,  with  its 
attention  directed  to  the  precise  question  to  be  decided,  has  again  de- 
termined that  the  Arnold  line  is  the  one  that  should  be  accepted  as  the 
one  laid  down  and  located  by  Pond  in  1802.  The  case  has  this  time 
been  tried  by  both  parties  upon  the  theory  that  it  was  the  Pond  line, 
only,  which  was  to  control ;  and  the  evidence  upon  that  precise  ques- 
tion is  most  conflicting.  1  am  not  able,  from  the  evidence,  to  satisfy 
myself  whether  either  Arnold  or  Colvin  has  found  the  precise  line 
which  Pond  fixed  as  the  west  line  of  lot  57.  There  are  strong  argu- 
ments to  be  made  in  fevor  of  each,  and  there  is  some  doubt  as  to  either 
being  cCMrect.  But  the  evidence  is  not  so  clearly  preponderating  in 
favor  of  the  Colvin,  or  plaintiff's,  line,  as  to  warrant  us  in  again  setting 
aside  the  decision  of  the  Trial  Court.  The  defendant  was  in  posses- 
sion, and  the  burden  was  npc«i  the  plaintiff  to  show  that  the  Arnold 
line  did  not  correctly  indicate  the  west  line  of  lot  57  as  fixed  and 
located  by  the  Pond  survey.  The  Trial  Court  was  not  satisfied  that 
he  had  done  so,  and  therefore  dismissed  his  complaint. 

As  to  the  exceptions  taken  by  a^^llant  to  the  admission  or  rejection 
of  evidence,  none  of  them  present  error  for  which  the  judgment  should 
be  reversed. 

I  conclude,  therefore,  that  the  judgment  must  be  affirmed,  with  costs. 
All  concur. 
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TOWN  OF  ULTS8B8  fit  oL  T.  COLLINS  et  aL 


(Supreme  Court.  AnpeUate  DlTtiloii,  Third  DeportmeDt  Harcb  U,  1003.) 

1.  Coukties—Treasurxb— Action  oh  Bond. 

Coae  OlT.  Proc.  I  1888,  enacrts  that,  where  a  public  officer  Is  required 
to  give  an  official  bond  "to  the  people,"  and  no  provision  Is  made  for 
prosecution  of  the  bond,  any  person  Injured  by  default  of  the  officer  may 
apply  for  leave  to  prosecute  the  bond.  Section  1887  provides  that,  where 
a  county  treasnrer  falls  to  pay  moneys  as  directed  by  an  order  or  Judg- 
ment of  court,  the  person  Injured  may  apply  for  leave  to  protecute  his 
official  bond.  Held  that,  where  a  county  treasurer  failed  to  pay  to  a 
town  money  apportioned  to  It  from  the  school  funds,  the  town  and  the 
supervisor  thereof  could  not  maintain  an  action  against  him  ou  his  ot- 
flclal  bond  to  the  county;  they  not  being  parties  to  the  bond,  and  the  case 
not  being  within  either  of  the  statutes. 

S.  Same— Right  to  Sue— Demukrer. 

Where  a  town  aod  the  supeitvlsor  thereof  sue  a  county  treasurer  on 
his  official  bond  to  the  county  for  failure  to  pay  moneys  to  the  town,  and 
there  la  no  authority  whatever  for  an  action  on  his  bond  by  them,  de- 
fendant's failure  to  demur  to  the  complaint  la  not  a  waiver  of  objection 
to  the  maintenance  of  the  action. 

Appeal  from  Trial  Term,  Tompkins  county. 

Action  by  the  town  of  Ulysses  and  another  against  John  H.  Col- 
lins and  others.  From  a  judgment  in  favor  of  defendants  other  than 
defendant  Charles  Ingersoll,  plaintiffs  appeal.  Affirmed. 

Charles  Ingersoll  was  elected  county  treasurer  of  the  couuty  of  Tompkins 
la  the  fall  of  1886.  Before  entering  upon  the  duties  of  his  office  as  such 
county  treasurer,  he  gave  an  undertaking,  with  sureties,  to  the  county  of 
Tompkins,  In  the  form  provided  by  statute,  which  undertaking  was  approved 
by  a  resolution  of  the  board  of  supervisors  of  the  county  of  Tompkins,  and 
filed,  as  also  provided  by  statute.  By  said  undertaking  It  Is  provided  that 
said  county  treasurer  and  hla  sureties  "are  held  and  flnnly  bound  unto  the 
county  of  Tompkins  In  the  penal  sum  of  two  hundred  thousand  dollars 
(?200,000.00)  to  be  paid  to  the  county  of  Tompkins  Its  successors  and  aralgns." 
The  condition  of  the  undertaking  Is  as  follows:  "Whereas  the  above  bounden 
Charles  Ingersoll  has  been  duly  elected  treasurer  of  Tompkins  county  for  the 
term  of  three  years  from  the  first  day  of  January  1897  now  therefore.  If  the 
said  Charles  Ingersoll  shall  faithfully  execute  the  duties  of  bis  office  and  shall 
pay  over  according  to  law  and  account  for  all  moneys,  property  and  securi- 
ties which  shall  come  Into  his  hands  as  Treasurer,  and  render  a  just  and  true 
account  thereof  to  the  Board  of  Supervisors,  when  thereunto  required,  and 
obey  all  orders  and  directions  of  a  competent  court  relating  thereto;  then 
this  obligation  shall  be  void,  otherwise  to  remain  In  full  foi*ce  and  virtue." 
Ingersoll  entered  upon  the  duties  of  said  office  January  1,  1897,  and  continued 
the  county  treasurer  of  said  county  until  January  1,  19(K).  On  or  about  April 
1,  1899,  said  Ingersoll  as  such  county  treasurer  received  from  the  state  treas- 
urer of  the  state  of  New  York  the  sum  of  $27,715.66,  the  moneys  apportioned 
by  the  superintendent  of  public  Instruction  for  the  support  of  the  common 
schools  In  the  county  of  Tompkins  for  the  year  1898.  The  school  commis- 
sioners of  said  county  of  Tompkins  apportioned  the  said  927,716.66  among 
the  several  school  districts  and  parts  of  school  districts  In  said  county,  stating 
the  towns  In  which  said  school  districts  and  parts  of  school  districts  were 
situated.  The  amount  so  apportioned  to  the  school  districts  and  parts  of 
school  districts  in  the  town  of  Ulysses  was  $2,008.03.  The  supervisor  of  the 
town  of  Ulysses  gave  to  said  treasurer,  in  behalf  of  said  town,  his  bond  with 
sureties  In  the  form  provided  by  statute  for  the  faithful  disbursement,  safe* 
keeping,  and  accounting  for  such  moneys  and  of  all  other  school  moneys 


T  2.  See  Pleading,  vol.  S9,  Gent  Dig.  $  1806. 
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which  dioTild  come  Into  hlB  hands  from  any  other  sonrce,  which  bond  was- 
dnl7  approved  by  said  connty  tr^surer.  Thereafter  said  Ingersoll,  as  snch 
county  treasurer,  paid  to  the  BupervisDr  of  the  town  of  Ulysses,  from  time  to 
time,  on  account  of  said  scbool  moneys  so  apportioned  to  said  town  of  Ulysses, 
the  sam  of  $2,135.25,  leaving  unpaid  a  balance  of  1476.78.  Said  Ingersoll 
WTonfffnny  and  unlawfully  couTerted  the  said  9470.78  to  bis  own  nse.  The 
said  snpervlsor  of  the  town  of  Ulysses  doly  demanded  said  balance  of  1476.78- 
from  said  county  treasurer,  but  said  county  treasurer  neglected  and  refused 
to  pay  the  same,  and  said  balance  of  $476.78  has  never  been  paid  to  the 
auperrlBor  of  the  town  of  Ulysses.  This  action  is  broiif^ht  by  ttie  town  of 
Ulysses  and  the  superrlsor  of  said  town  of  Ulysses  against  said  Charles  Inger- 
soll and  the  sureties  on  his  said  undertaking  to  recoTer  said  balance  of  school 
moneys  so  remaining  unpaid.  Issue  was  Joined  between  said  plaintiffs  and 
the  defendants,  who  were  sureties  on  said  undertaking.  The  trial  court  held 
tbat  the  county  of  Tompkins  was  the  only  obligee  named  In  said  undertaking, 
and  that  the  complaint  did  not  state,  and  the  plalntUCs  had  not  shown,  a 
cause  of  sctlon  on  said  undertaking  in  their  favor,  and  dismissed  tbe  plaln- 
tlfltf  complaint. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  LYON,  JJ. 

David  M.  Dean  and  Randolph  Horton,  for  appellants. 
Halliday  &  Denton  (E.  A.  Denton,  of  connsd),  for  respondents. 

CHASE,  J.  This  action  is  wholly  based  upon  the  contract  as 
stated  in  the  undertaking  given  by  the  defendants  to  the  county  of 
Tompkins.  The  Court  of  Appeals,  in  speaking  of  an  instrument  un- 
der seal,  and  the  right  to  maintain  an  action  thereon,  has  said: 

"Bnt  where  an  instmmeot  Is  under  seal  no  person  can  sue  or  be  sued  to 
enforce  the  covenants  therein  contained  except  those  who  are  named  as  parties 
to  the  Instrument,  and  who  signed  and  sealed  the  same."  He&ricns  et  al.  v. 
Englert,  137  N.  Y.  488,  33  N.  E.  &50. 

The  undertaking  now  under  consideration  seems  to  be  included 
among  the  instruments  so  mentioned  by  our  court  of  last  resort; 
and,  the  plaintiffs  not  having  been  named  as  parties  thereto,  cannot 
therefore  maintain  this  action,  unless  their  right  so  to  maintain  the 
same  is  given  by  some  statutory  authority  controlling  upon  the  par- 
ties signing  the  instrument. 

The  provisions  of  section  i888  of  the  Code  of  Civil  Procedure  do 
not  apply  to  the  alleged  claim  of  the  plaintiffs  in  this  action.  Said 
section  provides  as  follows : 

"Where  a  public  officer  Is  required  to  give  an  official  bond  to  the  people, 
and  special  provision  Is  not  made  by  law,  for  the  prosecution  of  the  bond, 
1^  or  for  the  benefit  of  a  person  who  has  snstalned,  by  his  default  delin- 
quency, or  misconduct,  an  Injury,  for  which  the  sureties  upon  the  bond  are 
liable,  such  a  person  may  apply  for  leave  to  prosecute  the  dellnquenf  s  official 
b6nd." 

The  imdertaking  signed  by  the  defendants  was  not  given  to  "the 
people,"  and  is  not  included  within  the  letter  of  said  section.  Sec- 
tion 1887  provides  in  what  cases  leave  of  the  court  may  be  obtained 
for  persons  other  than  the  obligee  in  a  county  treasurer's  bond  to 
brine  an  action  thereon.  The  plaintiffs  are  not  included  within  the 
provisions  of  that  section.  The  supervisors  of  the  several  towns 
are  by  statute  made  the  temporary  custodians  for  the  school  money 
and  the  intermediaries  for  its  payment  for  the  benefit  of  the  sever^ 
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school  districts.  No  statutory  authority  has  been  called  to  our  at- 
tention for  towns  or  the  supervisors  of  towns  to  bring  an  action  on 
the  county  treasurer's  bond,  where  default  has  been  made  in  the  pay- 
ment of  school  money.  Ample  remedy  is  afforded  to  such  school  dis- 
tricts, and  the  supervisors  of  towns  in  which  they  are  situated,  with- 
out such  an  action. 

It  is  suggested  by  the  appellants  that  the  defendants  should  have 
demurred  to  the  plaintiffs'  complaint  on  the  ground  that  the  plain- 
tiffs did  not  have  legal  capacity  to  sue,  and  that,  liaving  failed  to  so 
demur  to  the  plaintiffs*  complaint,  they  have  waived  any  objection  to 
the  plaintiffs'  maintaining  this  action.  The  defendants'  objection  to 
the  plaintiffs'  maintaining  this  action  is  one  relating  to  the  substance 
of  the  cause  of  action  itself,  and  not  simply  to  the  legal  capacity  of 
the  plaintiffs  to  sue.  The  complaint  did  not  state,  and  the  proof  does 
not  show,  facts  sufficient  to  constitute  a  cause  of  action  in  behalf  of 
the  plaintiffs  against  the  defendants,  and  the  complaint  was  therefore 
properly  dismissed. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(Supreme  Court,  Appellate  Dlvlston,  Third  Department.   Much  .11.  1908.) 

1.  Will— CoKSTBooiioN— Lboaoibs  Chabqbablb  on  Hohbstbad. 

Testator  gave  bis  -wife  a  life  estate  In  the  bomestead  farm  and  any 
land  which  he  might  buy  adjoining,  and  $1,000  ont  of  bis  petwmal  estate 

with  which  to  erect  two  bouses  on  real  estate  wblcti  sbe  bers^f  owned 
for  tlie  use  of  two  cbildren  who  had  been  brought  up  by  them.  His 
executors  were  empowered  to  sell  all  other  real  estate,  from  the  proceeds 
of  which  the  wife  was  to  receive  fl.OOO,  with  which  to  erect  a  tomb- 
stone, and  after  her  death  to  sell  the  rest  and  residue  of  his  real  estate  for 
the  purpose  of  carrying  out  the  Instrument.  By  a  codicil  the  two  children 
were  bequeathed  ¥1,000  each.  Testator  was  a  farmer,  making  between 
$400  and  $500  a  year,  and  there  was  nothing  to  indicate  that  he  bad  any 
expectation  of  augmenting  bis  property  to  any  material  extent.  HeM, 
that  the  legacies  given  to  the  two  children  by  the  codicil  were  a  charge 
on  the  bomestead  after  the  wife's  death,  but  that  the  legacy  for  the  erec- 
tion of  the  houses  was  not,  It  having  been  testator's  hitention  that  the 
latter  should  be  paid  from  the  personal  property  and  the  proceeds  of  tbb 
real  estate,  other  than  the  homestead,  alone. 

Appeal  from  Surrogate's  Court,  Tompkins  county. 

Proceedings  to  settle  the  accounts  of  William  S.  Paddock,  ex- 
ecutor of  Stephen  M.  Paddock,  deceased.  From  a  decree  settling 
the  accounts  and  holding  certain  legacies  chargeable  on  the  resd 
estate,  the  executor  appeals.  Reversed. 

Stephen  M.  Paddock,  the  testator  whose  will  is  here  for  construction,  died 
upon  the  18th  day  of  October,  1895,  leaving,  bim  survlvlngl  bis  widow,  Mary 
A.  Paddock,  and  no  children,  but  two  sisters,  Sarah  E.  Warner  and  Elsey 
Ann  Burnett  and  a  nephew,'  William  S.  Paddock,  a  M)n  of  another  sister. 
The  respondents  here  are  Eugene  Terry  and  Frank  Terry,  who  were  brought 
up  as  the  children  of  the  tratator,  who  never  had  children,  and  they  snstaiued 
that  relationship  to  the  testator  until  they  were  24  or  %  years  of  age.  In 
1887  the  win  In  question  was  executed.  By  that  will  the  testator  gave  to  Us 
wife  a  life  estate  In  the  homestead  farm  and  any  lands  which  he  mlgbt  buy 
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adjoining  eald  farm.  He  next  gare  to  bis  wife  $1,000  out  of  his  personnl 
estate,  with  which  she  was  to  erect  two  dwelling  liouses,  of  equal  cost,  as 
near  as  may  be,  on  certain  real  estate  which  she  owned,  and  which  she  had 
theretofore  willed  to  Frank  Terry  and  Eugene  Terry,  for  the  benefit  of  said 
legatees.  His  executors  were  thereafter  directed  to  pay  to  each  of  two  parties 
$25  a  year  during  the  lifetime  of  his  wife,  and  after  her  decease  $100.  The 
fourth  provision  of  the  will  follows,  wherein  his  executors  were  authorised 
and  empowered  to  sell  all  other  real  estate  of  which  he  might  die  seised,  from 
the  proceeds  of  which  his  wife  should  receive  $1,000,  with  which  she  was 
to  erect  a  monument  for  their  mutual  benefit.  The  nse  and  income  of  the 
remainder  of  the  testator's  personal  property  was  then  given  to  the  wife  for 
life,  and  it  was  provided  that  the  above  provisions  for  her  were  in  place  of 
dower  and  distributive  share  In  his  estate.  By  the  seventh  clause  of  the  will 
It  was  then  provided  that,  after  the  death  of  his  wife,  his  estate  should  be 
-divided — to  his  sister  Sarah  E.  Warner,  one-half;  to  his  sister  Elsey  Ann 
Burnett,  one-fourth;  and  to  his  nephew  William  8.  Paddock,  one-fourth.  By 
the  eighth  clause  It  was  provided  that  his  wife  should  give  no  security,  but 
that  bis  nephew,  whom  he  Joined  trltb  her  as  executor,  should  give  security 
in  8  bond  in  a  penalty  of  at  least  $15,000.  The  ninth  clause  of  the  vrlU  then 
provides:  "After  the  decease  of  my  said  wife,  my  surviving  executor  Is  here- 
by authorized  and  empowered  to  sell  the  rest  and  residue  of  my  real  estate 
and  convey  the  same  for  the  purpose  of  carrying  out  this  instrument."  In 
October,  18W,  the  testator  executed  a  codicil  In  these  words:  "I  give,  devise 
and  bequeath  to  Eugene  Terry  and  Frank  Terry  the, sum  of  $1,000  each." 
On  the  26tb  day  of  June,  1001.  bis  widow,  Mary  A.  Paddock,  died,  and  letters 
testamentary  were  duly  Issued  to  Willlem  8.  Paddock,  the  nephew,  as  the 
RorviTing  executor  of  the  vrill  of  Stephen  M.  Paddock.  Upon  the  accoontiftg, 
It  appeared  that  at  the  time  of  the  death  of  Stephen  M.  Paddock  bis  personal 
estate  was  Just  about  sufllcient  to  [lay  his  debts.  The  evidence  Is  not  clear 
as  to  Just  what  real  estate  he  had  in  addition  to  the  homestead  farm.  After 
title  making  of  his  will,  however,  he  seems  to  have  [nircbased  some  real  estate 
.adjoining  the  homestead  farm,  as  was  apparently  contemplated  in  the  will; 
and  he  seems  also  to  have  had  a  small  parcel  of  real  estate  aside  from  that, 
which  the  executors  sold  under  the  fourth  clause  of  the  will.  The  evidence 
does  not  disclose  what  was  received  from  the  sale  of  this  real  estate,  but  It 
appears  to  have  been  a  small  amount  The  testator  was  a  farmer,  making 
between  $400  and  $500  a  year,  and  there  was  nothing  to'  indicate  that  he  bad 
any  expectation  of  augmenting  bis  property  to  any  material  extent.  After 
tiie  death  of  Mary  A.  Paddock,  the  surviving  executor  sold  the  homestead 
farm,  and  received  therefrom  a  little  upwards  of  $6,000,  and  at  the  time  of  the 
accounting  he  had  in  his  bands  for  distribution  the  sum  of  $6,620.06. 

Upon  his  accounting,  as  surviving  executor,  Frank  Terry  and  Eugene  Terry 
made  claim  for  payment  in  full  of  the  $1,000  given  to  Mary  A.  Paddock  for 
their  benefit,  and  also  of  the  $2,000  given  to  them  by  the  codicil  of  the  will, 
as  charged  by  the  will  upon  the  real  estate.  The  special  surrogate  of  Tomp- 
kins coun^  has  afllrmed  tbelr  contention,  and  directed  payment  to  them  of 
tbese  legacies  In  fulL 

Argued  before  PARKER,  P.  J.,  and  SMITH,  LYON,  CHASE, 
and  CHESTER,  JJ. 

David  M.  Dean,  for  appellant. 
Randolph  Horton,  for  respondents. 

SMITH,  J.  The  construction  of  the  will  in  question  presents  some 
problems  not  easy  of  solution.  I  am  convinced  that  it  was  intended 
that  the  testator's  widow  should  have  the  use  of  the  homestead  farm 
for  life,  and  that  she  should  in  no  way  be  deprived  of  that  use  by 
a  sale  of  the  property  for  the  payment  of  any  legacies.  The  legacy 
of  $1,000  g^ven  to  her  for  the  erection  of  the  two  houses  for  the 
benefit  of  the  respondents  here  was  to  be  paid  from  the  personal 
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property.  In  this  should  be  included  the  proceeds  of  real  estate 
other  than  the  homestead  farm,  which  the  executors  were  author- 
ized and  empowered  to  sell  under  the  fourth  clause  of  the  will.  That 
real  estate  was  charged  with  the  payment  of  this  legacy.  The  legacy 
was  not,  in  my  judgment,  charged  upon  the  homestead  farm,  or  the 
land  adjoining  it,  which  was  given  to  the  widow  for  use  during  her 
life.  The  very  use  to  be  made  of  the  legacy  negatives  an  intention 
to  charge  it  upon  the  homestead  farm.  It  was  to  be  used  during  the 
life  of  the  widow  for  the  purpose  of  erecting  two  houses'  upon  the 
property  owned  by  the  widow*  which  she  was,  in  her  will,  to  give  to 
these  beneficiaries. 

Whether  the  legacies  given  to  the  respondents  by  the  codicil  to 
the  will  were  a  charge  upon  the  homestead  farm  presents  a  more 
difiicult  question.  If  those  legacies  must  be  held  to  be  payable  upon 
the  death  of  the  testator,  I  should  strongly  incline  to  think  that  they 
were  uot  charged  upon  the  homestead  farm.  As  I  have  before  indi- 
cated, I  cannot  beheve  that  the  testator  intended  that  in  any  event 
the  use  of  the  homestead  farm  should  be  taken  from  his  widow. 
While  these  legacies  are  absolute  in  terms,  I  think  it  was  not  in- 
tended that  they  should  be  enjoyed  until  after  the  death  of  the  widow. 
The  testator  is  presumed  to  have  known  that  he  had  no  property 
with  which  to  pay  them  until  after  the  death  of  the  widow.  The 
legacy  of  $i,ooo  given  to  his  widow  for  their  benefit  by  the  second 
clause  of  the  will  was  to  be  enjoyed  by  them  only  after  the  death 
of  the  widow,  when  they  should  receive,  under  the  widow's  will,  the 
land  upon  which  the  houses  were  to  be  built.  After  the  death  of  the 
widow,  the  surviving  executor  was  directed  to  sell  the  homestead 
farm  "for  the  purpose  of  carrying  put  this  instrument."  In  view  of 
all  these  circumstances,  the  probable  intention  of  the  testator  was  to 
give  to  these  respondents  these  legacies  of  $i,ooo,  making  them  pay- 
able at  the  death  of  the  widow,  and  from  the  proceeds  of  the  home- 
stead farm.  With  this  construction,  the  will  seems  to  be  consistent, 
and  one  possible  of  execution. 

The  decree  should  therefore  be  reversed  on  law  and  fact,  and  the 
matter  remitted  to  the  surrogate,  with  directions  to  proceed  in  ac- 
cordance with  the  views  here  expressed.  All  concur;  PARKER, 
P.  J.,  in  result. 
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BEGBN  T.  OURTIB  et  aL 
(Supreme  Court,  .^^pdlate  Division,  First  Department   Bfarcb  20,  1003.) 

L  SUBHISBION  or  CONTSOTBiiaT— DePBCTS— DiSHISBAU 

Where,  on  a  submission  of  controTersy  without  action,  there  1b  oppo- 
alte  the  title  a  memorandum  to  the  effect  that  It  la  a  case  agreed  upon  in 
a  controTersy  snbmlttel  without  action,  pursuant  to  the  Code  of  CItU 
Procedure,  but  It  U  not  stated  that  the  case  agreed  upon  contains  a 
■tatemmt  of  the  facta,  as  leaolred  by  Hie  Code,  and  there  Is  no  stlpula- 
tton  between  the  parties  that  the  pi^ieTs  constitute  a  case  containing  a 
statement  ctf  the  facts  which  have  been  agreed  upon,  the  submission 
wUl  be  dismissed. 

Submission  of  controversy  between  Sadie  M.  Begen  as  plaintiff  and 
Sarah  L.  Curtis  and  others  as  defendants.    Submission  dismissed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHI^IN. 
O'BRIEN,  INGRAHAM,  and  LAUGHtlN,  JJ. 

Edwin  L.  Ford,  for  plaintiff. 
I.  M.  Pettus,  for  defendant. 

PER  CURIAM.  The  proposed  submission  in  this  case  contains  no 
agreement  as  to  the  facts  which  are  admitted  and  form  the  subject 
of  the  alleged  submission.  Opposite  the  title,  there  is  a  memorandum 
to  the  eflfect  that  it  is  a  case  agreed  upon  in  a  controversy  submitted 
without  action,  pursuant  to  the  Code  of  Civil  Procedure.  That  does 
not  form  any  part  of  the  submission,  but  is  merely  descriptive.  And, 
furthermore,  it  is  not  stated  that  the  case  agreed  upon  contains  a  state- 
ment of  the  facts  as  required  by  the  Code.  There  is  no  stipulation 
whatever  between  the  parties  that  the  papers  constitute  a  case  contain- 
ing a  statement  of  the  facts  wluch  has  been  agreed  upon. 

The  submission  must  therefore  be  dismissed,  with  leave  to  file  a 
new  submission. 


PEOPLE  V.  FINUCAN. 
(Suprone  Court  Appellate  Dlvlslim,  Second  Department  March  18,  1903.) 

1.  PBIZB  FIOHTIHO—WBAT  CONSTrrUTKS. 

A  physical  contest  without  weapons,  lasting  10  or  16  minutes,  with  In- 
terrals  of  rest  In  which  one  contestant  is  knocked  down  once  or  twice, 
and  finally  knocked  out  the  spectators  present  being  charged  an  admission 
to  compensate  the  contestants,  is  a  prize  fight  within  Pen.  Code,  5  468. 
punishing  the  Instigating,  aidbig,  and  furthering  a  fight  without  weapons, 
commonly  called  a  ring  or  prize  fight  though  no  ring  was  mariced  off 
by  ropes,  and  it  does  not  appear  what  mles  were  in  vogne. 

3:  — Corroboration  or  Accomplices. 

Evidence  In  a  prosecution  for  aiding  and  fnrtherlng  a  prize  fight  ex- 
amined, and  keld  to  tend  to  corroborate  an  accomplice  testifying  to  de- 
fendant's connection  with  the  crhne,  as  required  1^  Code  Or.  Proc.  1 
890. 

Appeal  from  Trial  Term,  Nassau  County. 

Thomas  Finucan  was  convicted  of  aiding  and  abetting  a  prize  fight, 
and  appeals.  Affirmed. 
80  N.Y.8.— <se 
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Argued  before  BARTLETT,  JENKS.  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

Henry  A.  Monfort  (Ralph  Stout,  on  the  brief),  for  appellant. 
James  P.  Niemann,  for  the  People. 

WOODWARD,  J.  The  defendant  was  charged  by  indictment  with 
the  "crime  of  willfuUy  and  unlawfully  instigating,  aiding,  encouraging, 
and  furthering  a  contention  or  fight  between  two  persons,  commonly 
called  a  ring  or  prize  fight,  in  violation  of  section  458  of  the  Penal 
Code  of  the  state  of  New  York,"  and  it  was  further  charged  that  the 
said  crime  was  committed  by  the  defendant  as  the  owner,  agent, 
lessee,  tenant,  and  occupant  of  certain  premises  known  as  the  ''Wash- 
ington Hotel,"  in  the  town  of  Hempstead,  Nassau  county,  who  is 
alleged  to  have  rented  a  bam  located  upon  the  said  hotel  premises  for 
the  purpose  of  a  prize  fight  on  the  i8th  day  of  February,  1902,  and  that 
he  then  and  there  permitted  divers  persons,  unlawfully  assembled,  to 
enter  said  premises,  and  witness  said  contention  or  prize  fight,  and  did 
then  and  there  instigate,  aid,  encourage,  and  further  said  fight  between 
one  Jack  Collier  and  one  Sam  Chissel,  Upon  the  trial  the  evidence 
tended  to  show  that  the  defendant  was  the  owner  of  the  bam  in  ques- 
tion ;  that  he  had  rented  the  same  to  the  said  Collier,  through  a  friend, 
for  the  purpose  of  having  a  "smoker,"  with  the  privilege  of  a  boxing 
match;  and  that  upon  the  night  in  question  100  or  more  people  as- 
sembled at  the  hotel,  where  tickets  reading  as  follows  were  distributed 
am(nig  them:  "Smoker.  Jack  Collier,  bam  Chissel.  One  Dollar." 
These  tickets  were  subsequently  accepted  for  admission  to  the  barn, 
where  Collier  and  Chissel,  dressed  in  regulation  prize  ring  costumes, 
engaged  in  a  contest,  in  which  the  latter  was  struck  several  times,  and 
was  finally  knocked  down,  where  he  lay  until  some  one  counted  10 
or  more,  when  Collier  was  declared  the  winner,  and  the  party  repaired 
to  the  barroom  of  the  defendant,  where  a  melee  ensued,  in  which  the 
defendant  lost  a  diamond  pin  and  a  ^um  of  money.  The  defendant  was 
found  guilty  of  the  crime  charged,  and  appeals  to  this  court. 

It  is  urged  that,  as  the  indictment  does  not  follow  the  exact  lan- 
guage of  the  statute,  the  conviction  of  the  defendant  cannot  be  sus- 
tained, unless  it  was  proved  upon  the  trial  that  he  was  guilty  of  aiding 
and  abetting  a  "ring  or  prize  fight."  We  are  of  opinion,  however,  that 
the  evidence  was  such  that  the  jury  might  properly  arrive  at  the  con- 
clusion that  the  contest  which  is  admitted  to  have  taken  place  in  the 
defendant's  barn  was  a  ring  or  prize  fight.  It  was  a  physical  contest, 
without  weapons,  between  two  individuals,  for  the  purpose  of  enter- 
tainment. Those  who  were  present  each  contributed  $1  for  the  pur- 
pose, we  may  assume,  of  compensating  the  contestants ;  and,  as  it  is 
conceded  that  one  of  the  men  in  the  arena  was  knocked  down  once  or 
twice,  and  that  the  contest  lasted  for  xo  or  15  minutes,  with  intervals 
of  rest,  it  is  hardly  to  be  doubted  that  it  was  such  a  meeting  as  the  law 
vtras  intended  to  prevent.  The  mere  fact  that  the  fighting  space  was 
not  marked  oflE  by  ropes  into  a  "ring"  of  16  or  24  feet,  or  that  the  evi- 
dence does  not  show  what  rules  were  in  vogue.  Is  of  little  practical  im- 
portance. The  contest,  by  whatever  name  it  may  be  called,  was  evi- 
dently what  99  people  of  every  100  in  the  ordinary  walks  of  life  would 
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call  a  ring  or  prize  fight,  and  it  was  this  kind  of  contests  which  the 
Legislature  sought  to  prohibit  by  the  provision  of  the  Penal  Code  now 
under  consideration.  The  jury  having  found  that  the  defendant  was 
guilty  of  aiding  and  abetting  this  contest,  it  should  be  sustained,  unless 
there  was  manifest  error  in  the  trial. 

It  is  urged  that,  as  the  evidence  to  connect  the  defendant  with  the 
letting  of  the  premises  was  furnished  by  one  of  the  contestants,  an  ac- 
complice in  the  crime,  the  conviction  cannot  be  sustained,  unless  such 
evidence  is  corroborated,  as  provided  by  section  399  of  the  Code  of 
Criminal  Procedure.  It  is  also  suggested  that  the  evidence  of  the  ac- 
c<Mnplice  simply  shows  that  it  was  represented  to  the  defendant  that 
the  barn  was  wanted  for  the  purpose  of  holding  a  "smoker,"  with  "the 
privilege  of  having  a  boxing  contest."  But  the  evidence,  while,  de- 
claring that  the  language  used  was  that  quoted  above,  goes  further, 
and  shows  that  the  accomplice  asked  the  defendant  if  it  was  all  safe, 
and  that  the  latter  said  it  was  all  right,  indicating  that  the  parties, 
while  talking  of  a  boxing  match,  had  in  mind  that  they  were  not  acting 
within  the  spirit  of  the  law.  Assuming  that  one  of  the  contestants  who 
made  the  bargain  for  the  bam  was  an  accomplice,  we  think  there  is 
no  difficulty  in  pointing  out  evidence  which  would  tend  to  connect  the 
defendant  with  the  commission  of  the  crime,  as  required  by  section 
399  of  the  Code  of  Criminal  Procedure,  entirely  independent  of  that 
furnished  by  the  accomplice.  The  very  circumstance  that  the  defend- 
ant, knowing  that  the  place  was  rented  for  the  use  of  a  crowd  of  men, 
made  no  effort  to  find  out  what  use  was  to  be  made  of  the  premises, 
but  avoided  going  into  the  building  during  the  day,  is  enough  to  justify 
a  suspicion,  at  least,  that  he  did  not  want  to  know  what  was  in  fact  to 
be  done.  When  it  is  remembered  that  the  evidence  showed  that  the 
greater  part  of  the  crowd  were  present  in  his  barroom  before  the 
contest ,  that  the  tickets  were  on  sale  there,  or  were  handed  around  in 
his  presence,  the  evidence  pdnts  unmistakably  to  the  conclusion  that 
the  defendant  either  knew  of  the  real  purpose,  or  took  such  pains  not 
to  know  as  amounts  to  the  same  thing.  The  defendant  could  not 
close  his  ey«  to  matters  which  were  passing  about  him,  and  allow  his 
premises  to  be  used  in  vitiation  of  law,  and  escape  responsibility. 
Under  the  rule  established  in  People  v.  Everhardt,  104  N.  Y.  591,  11  ■ 
N.  E.  62,  we  think  the  evidence  did  tend  to  corroborate  that  of  the 
accomplice,  and  the  question  of  the  sufficiency  of  such  corroboration 
was  for  the  jury  to  determine. 

The  judgment  appealed  from  should  be  afifirmed.  All  concur. 


BACEOCANN  T.  PAUL  WBIPMANN  BREWING  OO. 

(Supreme  Court,  Appellate  Division,  Second  Department.  March  13.  1003.1 

1.  Collision  in  Btrebt— Nboliobncs  or  Dsitbr— Coktribdtort  Keoliobhob. 
Tbe  drlrer  of  a  brewery  track,  when  within  about  40  feet  of  a  street 
crosslDg.  whipped  up  his  horses,  and  the  driver  of  a  butcher's  wagon  at- 
tempting to  cross  in  front  of  the  truck  was  injured  In  the  ensuing  colli- 
sion, B«ld,  that  tlie  question  wheth»  the  driver  of  the  butcher's  wagon 

1 1.  See  HlgbwaTB,  voL  25,  Cent  Dig.  {  478. 
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vas  gnllty  ot  contrlbntory  negligence  In  attempting  to  cnm  In  firont 
of  the  brewery  tmck  web  a  qaeatlon  for  tlie  Jury. 

8.  Pkbsonal  Ihjurieb— Ezcbssivb  Vbbsict— Rbtiew. 

Tlie  moderD  tendency  la  against  Interfering  with  the  juiy  In  Ita  deter- 
mination of  the  amount  of  damagea  for  personal  Injuries;  and,  where  the 
verdict  Is  not  so  far  excesslTe  aa  to  warrant  the  condnslon  that  the  Jury 
was  actuated  by  improper  motlres.  It  will  not  be  disturbed. 

Goodrich,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  Comity. 

Action  by  Joseph  Baclimann  against  the  Paul  Weidmann  Brewing 
Company.  From  a  judgment  for  plaintiff,  and  from  aii  order  denyii^ 
defendant's  motion  for  a  new  trial,  it  appeals.  AfBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  JENKS,  WOODWARD, 
HIRSCHBERG,  and  HOOKER,  JJ. 

Grant  C.  Fox,  for  appellant. 
James  C  Cropsey,  for  respond^~t. 

PER  CURIAM.  This  is  an  action  to  recover  damages  for  a  per- 
sonal injury  alleged  to  have  been  sustained  from  the  negligence  of  the 
defendant's  driver.  The  accident  occurred  on  the  2ist  day  of  Novem- 
ber, 1899,  at  the  intersection  of  Washington  and  Greene  avenues, 
borough  of  Brooklyn.  The  f^ntiff  was  driving  a  butcher  wagon 
eastward  on  Greene  avenue,  and  as  he  was  crossing  Washington  ave- 
nue his  wagon  was  struck  by  the  defendant's  brewery  truck,  which 
came  down  Washin^on  avenue  from  the  north.  There  is  evidence 
in  the  case  from  which  the  jury  might  pr(^>erly  infer  that  when  the 
pluntiff  was  about  20  feet  from  Washington  avenue  the  l^rewery  truck 
was  at  least  loo  feet  from  Greene  avenue.  The  plaintiff  saw  this  situa- 
tion, and  appears  to  have  acted  upon  the  not  unreasonable  supposi- 
tion that  he  had  time  to  cross  in  safety.  At  the  same  time  there  was  an 
express  wagon  on  Greene  avenue,-  going  in  the  opposite  direction  to 
the  plaintiff ;  and  the  driver  of  this  vehicle,  who  was  about  the  same 
distance  from  the  crossing,  appears  to  have  acted  upon  the  same 
theory.  The  driver  of  the  brewery  truck,  when  within  about  40  feet 
of  the  crossing,  whipped  up  his  horses,  and  again  when  they  were 
within  10  feet  of  the  crossing,  and  there  is  no  suggestion  on  the  part 
of  the  defendant  that  this  conduct  on  the  part  of  its  driver  did  not  con- 
stitute actionable  negligence.  The  defendant,  however,  insists  that  it 
was  contributory  negligence  on  the  part  of  the  plaintiff  to  attempt  to 
drive  across  in  front  of  the  approaching  brewery  truck  in  view'  of  the 
conduct  of  its  own  driver.  The  evidence  details  the  situation  at  this 
street  intersection,  where  the  rights  <^  the  parties  were  equal,  and  it 
presents  a  question  of  fact,  which  it  was  the  province  of  the  jury  to 
determine.  The  facts  have  been  found  in  feivor  of  the  plaintiff,  and 
with  this  determination  this  court  is  not  justified  in  interfering. 

It  is  urged  that  the  judgment  for  $10,521.20  is  excessive,  and  a  large 
number  of  cases  in  which  lesser  verdicts  have  been  sustained,  and  in 
which  the  court  has  modified  the  judgment,  are  called  to  our  attention. 
The  modem  tendency,  however,  is  against  interfering  with  the  jury  in 
determining  the  amount  of  damages,  and  the  verdict  in  this  case  is  not 
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so  far  excessive  as  to  warrant  the  conclusion  that  the  jury  was  actuated 
by  improper  motives  in  reaching  its  verdict. 

We  have  examined  the  exceptions  urged  in  reference  to  the  ad- 
mission and  exclusion  of  evidence,  but  do  not  find  reversible  error. 
The  trial  seems  to  have  been  conducted  with  all  due  regard  to  the 
rights  of  the  defendant,  and  the  plaintiff  should  not  longer  be  withheld 
from  his  rights. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

GOODRICH,  P.  J.,  dissenti. 


(Supreme  Court,  Appellate  Division,  Fourth  Department.   March  10,  1906.) 

L  Wills— CoxSTBUCTiON  ab  Cbbatins  Trost— Pbrpbtuities. 

Testatw  bequeathed  the  Income  of  certain  stock  to  his  wife  and  ■ 
daughter,  and  to  the  survlroT  of  than,  (or  life,  the  Inbome  to  be  paid 
over  to  them  by  his  executors.  After  their  death  the  income  of  such 
stock  was  to  go  to  hlB  son-ln-Iaw  for  life,  should  he  survive  them,  and 
after  the  death  of  all  three  the  stock  was  given  t6  various  legatees.  The 
three  members  of  his  family  were  named  as  executors,  and  after  their 
death  the  appointment  of  an  "executor  or  trustee"  for  the  purpose  of 
carrying  out  the  "trusts  and  bequests"  was  directed.  Held,  that  no  trust 
was  created  in  the  executors,  but  a  mere  power  In  trust,  so  that  in  that 
respect  there  was  no  violation  of  Laws  lfi97,  c.  417,  |  2,  providing  that 
the  ahmlnte  ownership  of  personal  property  shall  not  be  subtended  by 
ai^  limitation  or  condition  In  a  will  for  a  longer  period  tlian  daring  the 
continuance  of  two  lives  In  being. 

S.  SaUA— CONSTKDCTION— VBSTBD  RbUAIBDBR— PBSPETUtTIBS. 

Testator  bequeathed  the  Income  of  certain  stock  to  his  wife  and 
daughter  and  to  the  survivor  of  them,  for  life,  and  further  provided  that 
"I  give  and  bequeath"  the  Income  of  said  stock,  to  my  soo-ln-law  for  life 
'.*after  the  death  or'  my  wife  and  daughter.  Then  followed  a  provision 
that,  "after  the  death  of"  my  wife,  daughter,  and  son-in-law,  "I  give, 
devise  and  bequeath"  said  stock  to  certain  legatees.  Held,  the  words 
of  gift  being  in  the  present  tense,  the  stock  vested  In  the  remaindermen 
absolutely,  the  time  of  enjoyment  only  being  postponed,  until  after  the 
death  of  the  life  tenants,  so  that  In  that  respect  there  was  no  vf(^- 
tion  of  Laws  1897,  c.  417,  S  2,  providing  that  the  absolute  ownership  of 
personal  property  sliall  not  be  suspended  by  any  limitation  or  condition 
■  In  a  will  tor  a  longer  period  ttian  during  the  continuance  of  two  lives 
In  being. 

&  SaMB — PBRPBTDITIES — ABROaATTON  OF  LiFE  ESTATE. 

Where  a  will  creates  three  life  estates  la  a  fund,  contrary  to  the  pro- 
visions of  Laws  1887,  c.  417,  |  2,  providing  that  the  absidnte  ownership 
of  personal  property  shall  not  be  suspended  by  any  condition  In  a  will  for 
a  longer  period  than  two  lives  In  being,  the  last  life  estate  will  be  abro- 
gated, and  the  remainder  win  be  allowed  to  vest  in  the  remaindermen. 
i.  Same— Construction— Tenancy  in  CoIihon. 

Testator  bequeathed  to  tils  wife  and  daughter,  and  to  the  survivor  of 
them,  the  use,  for  and  during  their  natural  Uvea,  of  certain  stock,  and 
directed  that  the  income  and  Interest  thereof  "be  annually  paid  equally 
to  my  said  wife  and  daughter  during  their  Joint  lives,  and  the  whole  of 
said  income  to  the  survivor  during  her  life  after  the  death  of  the  other." 
After  the  death  of  both,  the  use  of  the  stock  was  to  go  to  his  son-in-law 
for  life,  with  remainder  over  to  other  legatees.  The  statute  against  per- 
petuities was  violated  aa  to  that  half  of  tlie  stock  which  bdonged  first 
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to  the  wife,  then  to  tbe  daaghter  as  her  buttItot,  and  tben  to  the  Bon-ln- 
law  as  snrvlTor  of  both.  Held,  that  the  mother  and  danghtor  wonld  be 
regarded  as  taking  the  stock  In  the  first  instance  as  tenants  In  common, 
their  Interest  being  dtrlslble,  and  therefore  the  life  estate  of  the  son-in- 
law  In  that  half  of  the  etock  which  belonged  to  all  three  could  be  atHo- 
gated  and  tbe  remainder  allowed  to  vest 

Appeal  from  Surrogate's  Court,  Oneida  county. 

Judicial  settlement  of  the  accounts  of  Almon  R.  Eastman  and  an- 
other, as  executors  of  the  will  of  Tracey  W.  Conger,  deceased.  From 
the  decree  of  final  settlement,  Almon  R.  Eastman  and  another,  as 
executors  and  individually,  appeal.  AfHrmed. 

The  respondents  are  various  persons  and  corporations  named  as 
and  claiming  to  be  legatees  in  remainder  of  certain  property  under 
said  will.  The  decree  in  question,  in  addition  to  settling  the  ac- 
counts of  said  executors,  construed  certain  provisions  in  said  will 
claimed  by  appellants  to  be  void. 

Argued  before  ADAMS,  P.  T.,  and  McLENNAN,  SPRING.  WII^ 
LIAMS,  and  HISCOCK,  JJ. 

John  E.  Smith  and  Joseph  Mason,  for  appellants. 
Irving  H.  Palmer,  for  respondents  Jones  and  others. 
C.  Lansing  Jones,  for  respondent  Home  for  Aged  Men  of  Utica, 
N.  Y. 

John  H.  Murray,  for  respondents  Conger  and  others. 

S.  M.  Lindsley,  for  respondents  Trustees  of  Masonic  Home. 

HISCOCK,  J.  The  question  presented  upon  this  appeal  which 
we  shall  deem  it  necessary  to  consider  is  whether  certain  provi- 
sions in  the  will  of  Tracey  W.  Conger  which  attempted  to  dispose  of 
certain  sljares  of  stock  are  illegal  and  void  because  they  offend 
against  the  law  that  in  the  case  of  a  will  "the  absolute  ownership 
of  personal  property  shall  not  be  suspended  by  any  limitation  or 
condition  *  *  *  for  a  longer  period  than  during  the  continu- 
ance and  until  the  termination  of  *  *  *  not  more  than  two  lives 
in  being  at  the  death  of  the  testator."    Laws  1897,  c.  417,  §  2. 

It  is  contended  by  the  appellants  that  the  provisions  in  question 
and  to  be  construed  did  suspend  such  ownership  for  three  lives  in 
being  at  the  death  of  the  testator,  and  that  therefore  they  come  with- 
in the  prohibition  of  the  statute.  The  learned  Surrogate  has  found 
against  this  contention  and  in  favor  of  the  respondents — who,  if 
it  prevailed,  would  be  deprived  of  their  legacies — and  we  have  reached 
the  conclusion  that  his  decision  should  be  affirmed. 

The  testator,  Tracey  W.  Conger,  left  him  surviving  his  wife,  Susan 
Conger,  now  deceased,  and  his  daughter  and  son-in-law,  Cordelia  C. 
and  Almon  R.  Eastman,  who  are  the  appellants  here.  After  certain 
other  clauses,  his  will  contained  the  following  provisions,  which  have 
given  rise  to  the  controversy  here  presented : 

"Third:  I  give,  devise  and  beqneath  onto  my  said  wife,  Susan  Oonger,  and 
my  said  daughter,  Cordelia  Baatman,  and  to  the  survivor  of  then,  liie  use  for 
and  during  their  natmiil  lives,  of  Two  Hundred  Shares  of  tha  stock  of  the 
Utlca,  Chenango  and  Susquehanna  Valley  Ballway  Company,  now  owned  by 
me,  and  I  order  and  direct  that  such  number  of  shares  of  said  stock  be  kept 
by  my  said  Executors,  and  the  Income  and  Interest  thereof  be  annnally  paid 
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equally  to  my  said  wife  and  daughter  during  tbeir  Joint  lives,  and  the  whole 
of  said  Income  to  the  survivor  during  her  natural  life  after  the  death  of  the 
other. 

"And  In  caae  said  Almon  B.  Eastman  shall  survive  both  my  said  wife  and 
daughter,  I  give,  devise  and  bequeath  the  use,  occupation.  Interest  and  In- 
come *  *  *  of  said  stock  of  said  Utica.  Chenango  and  Susquehanna  Val- 
ley Ballroad  Company  to  said  Eastman  after  the  death  of  my  said  wife  and 
daughter,  for  and  during  the  period  of  his  natural  life  and  to  be  thereafter 
disposed  of  as  herein  provided." 

"Seventh:  After  the  death  of  my  said  wife,  Susan  Conger,  and  my  said 
daughter,  Cordelia  Eastman,  and  of  said  Almon  R.  Eastman,  1  give,  devise 
and  bequeath  unto  the  Board  of  Education  of  the  WatervlUe  Union  School  and 
Academy,  of  WatervlUe,  N.  T.,  Forty  shares  of  stock  of  the  IFtlca,  Chenango 
and  Susquehanna  Valley  Railroad  Company,  the  use  whereof  Is  hereinbefore 
given  to  the  three  persons  above  named,  In  trust  however,"  etc. 

There  then  follow  several  other  clauses  patterned  substantially  after 
the  one  last  quoted,  and  in  and  by  which  the  testator,  "after  the 
death"  of  his  said  wife  and  daughter  and  said  Almon  R.  EastmaOf 
gives,  devises,  and  be<}ueaths  the  balance  of  said  20o  shares  of  stock 
in  various  lots  respectively  to  various  legatees  named. 

By  the  first  clause  of  his  will  he  appoints  the  three  members  of 
his  family  already  named,  and  the  survivors  or  survivor  of  them, 
"executors"  of  such  last  will  and  testament.  Subsequently  in  his 
will  he  refers  to  them  as  executors,  but  the  final  clause  contains  this 
provision:  "And  for  the  purpose  of  having  the  trusts  and  bequests 
hereby  made  and  created,  properly  carried  out  and  paid,  after  the 
death  of  all  my  said  Executors,  I  hereby  authorize  and  empower  and 
direct,"  etc.,  there  following  a  provision  for  the  des^nation  of  some 
proper  and  competent  person  to  act  as  "Executor  or  Trustee."  There 
are  no  provisions  in  said  will  which  create  a  trust,  unless  those  al- 
ready referred  to  do  so. 

It  is  well  settled  that  the  absolute  ownership  of  property  is  sus- 
pended in  one  of  two  ways — either  by  the  creation  of  future  estates 
vesting  upon  the  occurrence  of  some  future  and  contingent  event,  or 
by  the  creation  of  a  trust  which  vests  the  estate  in  trustees.  Stein- 
way  V.  Steinway,  163  N.  Y.  183,  isw»  57  N.  E.  312. 

A  will  under  which  the  unconditional  and  unincumbered  ownenhip 
of  personal  property  is  suspended  upon  a  contingency  not  to  occur 
until  after  the  expiration  of  two  lives  in  being  offends  against  the 
statute.   Williams  v.  Lande,  74  Hun,  425,  26  N.  Y.  Supp.  703. 

A  trust  created  by  will  is  void  where  a  trust  term  is  created  which 
is  to  continue  beyond  the  allotted  time,  and  during  which  a  sale 
by  the  trustee  would  be  in  contravention  of  the  trust.  Robert  v. 
Corning  et  al,  89  N.  Y.  226. 

It  is  urged  in  behalf  of  the  appellants  in  this  case  that,  by  the 
provisions  of  the  will  to  which  we  have  referred,  the  persons  named 
as  executors  took  the  stock  in  question  as  trustees  upon  an  exnress 
trust  to  pay  over  the  income  during  the  lives  of  the  wife,  daughter, 
and  son-in-law,  and  that  upon  the  death  of  the  last  one  of  the  three, 
and  not  until  then,  the  title  was  to  pass  to  the  various  other  persons 
named  as  legatees;  that  thereby  a  trust  was  created  which  expressly 
or  by  implication  illegally  forbade  the  absolute  disposition  of  this 
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property  for  three  lives,  and  prevented  the  vesting  of  the  absolute 
ownership  until  the  expiration  thereof. 

It  must,  of  course,  be  conceded  that,  if  appellants'  claims  are  cor- 
rect with  reference  to  the  creation  of  such  a  trust,  and  such  sus- 
pension of  the  final  vesting  of  the  unconditional  title,  their  conclu- 
sions of  law  based  thereon  must  be  affirmed.  We  are,  however, 
unable  to  agree  with  their  premises,  and  shall  take  up  first  the  con- 
sideration of  the  question  whether  any  trust  whatever  in  relation  to 
this  property  was  created.  In  doing  so,  it  is  not  only  proper,  but 
obligatory,  that  we  should  keep  in  mind  certain  well-defined  ele- 
mentary rules  which  bind  us  in  the  construction  of  this  will. 

In  the  equitable  construction  of  wills  there  is  no  magic  in  par- 
ticular words.  Technical  language  and  phrases  may  be  so  appropri- 
ately and  forcefully  used  as  unequivocally  to  lead  to  certain  inter- 
pretations and  conclusions.  It  is,  however,  the  duty  of  the  court 
to  scan  the  entire  instrument,  and  deduce  therefrom  the  intention  of 
the  testator.   Tobias  v.  Ketchum,  32  N.  Y.  319,  327. 

Where  upon  such  examination  the  language  of  a  will  is  capable  of 
two  constructions,  one  of  which  will  be  valid  and  the  other  of  which 
will  render  the  will  illegal,  the  former  interpretation  must  prevail. 
Burke  v.  Valentine,  52  Barb.  412,  425. 

Where  a  trust  estate  is  not  conclusively  created  by  direct  words 
in  a  will,  but  such  construction  is  permissible  frcMn  the  laagoAg^,  it 
will  be  the  duty  of  the  court  not  to  adopt  such  interpretation  when  the 
trust  raised  from  the  general  language  and  apparent  intention  would 
be  invalid,  for  there  is  no  such  anomaly  in  the  law  as  a  trust  raised  by 
construction  only  to  be  destroyed  -in  the  moment  of  its  creation. 
Smith  V.  Edwards,  88  N.  Y.  92, 

If  the  creation  of  a  trust  estate  would  by  its  terms  cause  an  illegal 
suspension,  it  would  be  utterly  void,  and  must  be  expunged,  if  possible, 
from  the  dispositions  of  the  will.    Everitt  v.  Everitt,  29  N.  Y.  39,  79. 

When,  in  the  light  of  these  general  principles,  we  come  to  the  de- 
cision of  the  question  whether  a  trust  was  created  by  this  will  which, 
if  created  as  claimed  by  appellants,  would  concededly  be  void,  we  feel 
quite  justified  in  holding  that  none  was  so  framed. 

It  will  be  noticed  at  the  outset  that  the  bequests  covering  the  stock 
in  question  are  all  directly  to  the  proposed  benefidaries.  There  is 
no  bequest  in  terms  to  anybody  in  trust  for  them,  but  a  simple  and 
direct  gift,  first  to  the  life  tenants,  and  then  to  the  legatees  in  re- 
mainder. Except  for  what  seems  to  us  to  be  a  chance  expression  used 
by  the  testator  at  the  end  of  his  will,  the  persons  named  to  administer 
upon  his  estate  and  upon  this  stock  are  denominated  simply  and  solely 
"executors,"  and  not  "trustees."  No  power  is  conferred  upon  them 
to  change  this  particular  fund  by  selling,  altering,  or  reinvesting  the 
same.  The  only  duty  with  which  they  are  charged  is  embraced  in  the 
language,  "that  such  number  of  shares  of  said  stock  be  kept  by  my 
said  executors  and  the  income  and  interest  thereof  be  annually  paid," 
etc.  The  duties  imposed  by  this  charge  upon  them  become  of  even 
less  than  ordinary  significance  for  the  purpose  of  creating  a  trust  when 
we  remember  that  the  persons  who  are  to  keep  this  stock  are  the  same 
ones  who  are  to  enjoy  its  income  during  life. 
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Passing  over  the  contention  made  by  respondents,  that  the  same  per- 
sons could  not  be  trustees  and  beneficiaries  under  this  will  as  claimed 
by  appellants  (Rose  v.  Hatch  et  al.,  125  N.  Y.  427, 432,  26  N.  E.  46?)* 
we  do  necessarily  perceive  that  the  same  persons  are  given  the  posses* 
sion  of  the  stock  and  the  income  thereof  for  life,  and  that  the  only  duty 
in  addition  thereto  imposed  upon  them  is  to  pass  the  property  along 
to  their  successors.  There  is  no  duty  to  be  discharged  which  required 
the  creation  of  a  trust.  The  provisicm  made  in  the  fifteenth  clause  of 
the  will  for  the  designation,  in  case  of  death  of  his  "Executors,"  of 
some  person  to  act  as  "Executor  or  Trustee  for  the  purpose  of  having 
the  trust  or  bequests"  made  and  created  properly  carried  out,  as  al- 
ready indicated,  we  do  not  think  of  much  importance,  certainly  not 
of  sufficient  importance  to  overcome  the  other  features  of  the  will 
already  referred  to.  Apparently  the  testator  used  this  latter  language 
as  a  matter  of  precaution,  and  without  much  accuracy,  to  cover  a  trust 
if  he  had  created  one,  and  without  any  very  definite  idea  whether  he 
had  or  not. 

Where  all  of  the  powers  and  duties  conferred  and  imposed  imder  a 
will  can  be  discharged  by  executors  under  a  mere  power  in  trust,  the 
courts  will  decline  to  raise  by  construction  a  trust,  and  invest  the  exec- 
utors or  trustees  with  the  title  to  property.  Steinway  v.  Steinway,  163 
N.  Y.  183,  200,  57  N.  E.  313;  Smith  v.  Edwards,  88  N.  Y.  93,  103; 
Burke  v.  Valentine,  52  Barb.  412,  425 ;  Martin  v.  Martin,  43  Barb. 
172. 

The  case  of  Steinway  v.  Steinway,  supra,  upon  the  facts  therein  in- 
volved, lays  down  principles  which  seem  to  us  to  amply  cover  the 
question  now  under  consideration  in  this  case.  In  that  case  the  testa- 
tor gave  and  bequeathed  certain  shares  of  stock  to  his  "executors  and 
trustees  *  ♦  *  in  trust,  to  be  managed  by  them  until  the  first 
day  of  January  in  the  year  1904,"  etc.  It  was  daimed  that  this  clause 
created  a  trust  which  involved  the  suspension  of  absolute  ownership 
for  a  definite  number  of  years,  which  might  be  longer  than  the  period 
allowed  by  law.  It  will  be  noted  that  express  terms  indicating  an  in- 
tention to  create  a  trust  were  used  which  were  far  stronger  than  those 
employed  in  the  present  will.  The  court,  however,  found  that  the  title 
to  the  property  passed  to  the  beneficiaries,  and  not  to  the  trustees, 
and  that  no  trust  was  created.  In  enunciating  this  conclusion,  the 
court  employed  language  which  we  think  is  pertinent  and  controlling 
here.    It  said : 

'TThe  testator  gare  the  management,  which  he  specially  pointed  out  and 
Umlted.  to  hlB  tnisten,  but  the  property  to  be  managed  to  his  legatees. 
BverTtblng  the  tnutees  are  directed  to  do,  they  can  do  under  a  power  as  well 

as  If  they  had  absolnte  title  In  themselves.  Where  neither  the  statute  nor 
the  terms  of  the  will  require  It.  the  trustees  take  nothing  more  than  Is  neces- 
sary to  accomplish  the  purposes  of  the  testator.  No  statute  requires  the 
trustees  to  take  title,  even  to  support  the  contingent  bequests  to  the  children 
of  William  Steinway.  •  •  •  It  may  be  conceded  that  they  have  an  ad- 
ministrative title,  such  as  executors  usually  have  to  the  personal  property  of 
the  testator,  for  the  purposes  of  administration,  good  against  all  the  world 
racept  the  baaeOdarles,  but  as  to  them  a  mere  aid  and  Instrument  to  pass  It 
forward  to  them  In  the  due  course  of  administration,  as  the  law  and  the  will 
appoints,  free  and  clear  of  further  needs  or  liens  of  the  estate.  In  such  case 
tiie  courts,  for  the  purpose  of  saatalulog  the  wUl,  construe  an  autborltr  and 
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duty  conferred  m  Impoeed  npon  executors,  wbere  It  Is  possible  to  do  00,  is 
a  mere  power  in  trust,  althongb  the  duty  Imposed,  or  the  aatliorlty  conferred, 
may  require  tliat  the  executors  shall  have  control,  poBsesslon,  and  actual 
management  of  the  estate.  *  •  •  We  thlnfe  these  trustees  took  no  title, 
but  only  a  power  In  tmst,  and  that  the  sevonU  legadet  vested  semally  Id  the 
sereral  legatees  in  abetiute  ownership." 

It  is,  however,  still  further,  in  substance,  urged  by  the  appellants 
that,  even  if  the  trust  feature  be  eliminated  from  this  will,  there 
was  still  a  bequest  contingent  and  future  to  the  remaindermen  of 
this  stock  which  was  based  and  limited  upon  three  lives;  that  the 
title  did  not  vest  in  the  remaindermen  until  the  expiration  of  the 
three  lives ;  and  that  the  fund  was  of  a  character  so  entire  and  sin- 
gle that  there  thereby  resulted,  as  to  the  whole  of  it,  a  suspension 
of  absolute  ownership  for  three  lives,  and  the  remainders  were  void. 
Therefore,  although  we  have  held  that  the  bequests  of  this  property 
were  to  the  legatees  and  not  to  the  trustees,  we  are  still  left  to  con- 
sider, in  view  of  this  last  contention  of  appellants,  whether  there  was 
a  present  or  future  and  contingent  vesting  of  the  title  of  the  prop- 
erty in  the  legatees.  Did  the  6nal  title  in  remainder  to  this  stock 
vest  in  the  various  legatees  at  the  time  the  will  took  efTect,  the  time 
of  payment  or  of  enjoyment  only  being  postponed,  or  was  such  vest- 
ing of  the  title  itself  made  future  and  contingent,  and  to  take  effect 
only  upon  the  death  of  the  three  life  tenants?  This  must  be  the 
decisive  test. 

If  futurity  is  annexed  to  the  substance  of  the  gift,  the  vesting  is 
suspended,  but,  if  it  appear  to  relate  to  the  time  of  payment  only, 
the  legacy  vests  instanter.  Everitt  v.  Everitt,  29  N.  Y.  39,  74 ;  Goe- 
bel  V.  Wolf,  113  N.  Y.  412,  21  N.  E.  388,  10  Am.  St.  Rep.  464. 

Where  the  gift  is  absolute,  and  the  time  of  payment  only  is  post- 
poned, the  gift  is  not.  suspended,  but  vests  at  once,  and  there  is  no 
suspension  of  the  ownership.    Smith  v.  Edwards,  88  N.  Y.  92,  103. 

Where  the  gift  is  to  be  severed  instanter  from  the  general  estate 
for  the  benefit  of  the  legatee,  and  in  the  meantime  the  interest  is  to 
be  paid  to  him,  this  is  mdicative  of  the  intent  of  the  testator  that 
the  legatee  shall  at  all  events  have  the  principal,  and  is  to  wait  only 
for  the  payment  until  the  day  fixed. 

The  question  is,  was  there  a  present  gift  or  any  language  or  pro- 
vision from  which  such  immediate  gift  can  be  inferred? 

The  courts  are  always  to  encourage  a  construction  which  leans  to 
tlie  vesting  of  legacies,  and  seek  diligently  for  evidence  of  such  pur- 
pose and  intention.    Smith  v.  Edwards,  supra. 

It  seems  to  us  that  the  language  employed  by  the  testator  with 
reference  to  the  remaindermen  in  tiiis  stock  authorizes  the  construc- 
tion that  there  was  by  his  will  a  present  and  absolute  gift  and  be- 
quest to  them  of  the  title,  the  time  of  enjoyment  simply  being  post- 
poned until  the  expiration  of  the  life  estates.  The  words  of  gift 
employed  by  the  testator  are  in  the  present  in  each  instance — "I 
give,  devise  and  bequeath  unto,"  etc.  The  appellants,  however,  se- 
lect certain  words  and  phrases  used  in  connection  with  these  be- 
quests from  which  they  ask  us  to  infer  that  the  same  were  not  to 
take  effect  at  all  until  after  the  death  oi  the  last  life  tenant.  For 
instance,  in  the  third  clause,  our  attention  is  called  to  the  fact  that 
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Almon  R.  Eastman  is  to  have  the  income  of  the  stock  "after"  the  death 
of  the  testator's  wife  and  daughter,  and  that  said  stock  is  to  be  "there-, 
after  disposed  of  as  herein  provided."  They  also  refer  to  the  fact 
that  each  clause  of  bequest  to  a  remainderman  reads:  "After  the 
death  of  my  said  wife  *  *  *  of  my  said  daughter  *  *  *  and 
of  said  Almon  R.  Eastman,  I  give,  devise  and  ^queath/'  etc.  This 
mere  arrangement  of  words,  however,  is  not,  in  our  opinion,  suffi- 
cient to  be  controlling  upon  this  question.  The  intent  of  the  testator 
is  perfectly  plain.  He  proposed  that  the  three  members  of  his  fam- 
ily designated  should  have  enjoyment  of  this  stock  in  the  manner 
denoted  during  life,  and  that  the  various  legatees  named  as  remain* 
dennen  should  have  the  stock  absolutely  and  forever,  subject  to 
these  life  estates. 

We  do  not  believe  that  we  are  warranted  in  destroying  and  sub- 
verting this  general  scheme  by  attaching  too  much  importance  to 
the  order  in  which  certain  words  are  written  in  the  will.  If  the  tes- 
tator had  said,  "I  give,  devise,  and  bequeath  unto  the  legatees  named 
certain  shares  of  stock,  such  bequest  to  take  effect  in  enjoyment  after 
the  death  of  my  life  tenants,"  there  could  be  no  question  about  the 
meaning  or  validity  of  the  clause.  We  think  it  requires  no  particular 
straining  to  hold  that  when  he  said,  "after  the  death''  of  said  life 
tenants  "I  give,  devise  and  bequeath"  unto  the  same  persons,  he 
meant  the  same  thing,  namely,  a  present,  immediate  bequest  and  gift 
of  the  property,  subject  only  to  delay  in  payment  and  enjoyment 
until  after  the  death  of  those  who  had  a  prior  right  to  enjoyment  as 
life  tenants.  The  vesting  of  title  was  to  take  effect  immediately ;  the 
actual  division  and  delivery  of  the  certificates  of  stock  was  to  occur 
in  the  future. 

The  Surrogate  found,  and  it  seems  to  be  substantially  conceded  by 
respondents,  that  the  testator  created  three  life  estates  in  half  of  this 
stock.  He  provided  for  payment  of  the  income  in  equal  shares  to  the 
wife  and  daughter  while  both  were  alive,  and  for  payment  of  the  whole 
income  to  whichever  of  the  two  survived,  and  for  payment  of  the  in- 
come to  the  son-in-law  if  he  survived  the  two.  Thus,  as  to  the  half 
of  which  the  income  was  payable  first  to  the  mother  (now  deceased), 
then  to  the  daughter,  then  to  the  son-in-law,  there  was  an  excess  in 
life  estates  of  one.  The  respondents,  however,  insist,  and  the  Surro- 
gate again  has  found  with  their  contention,  that  the  wife  and  daughter 
took  as  tenants  in  common;  that  their  respective  ^shares  could  there- 
fore be  regarded  as  separate ;  and  that  this  third  estate,  as  to  one- 
half,  could  be  cut  out,  and  the  remainder  thus  allowed  to  take  effect 
as  to  each  share  at  the  expiration  of  two  lives. 

It  is  the  rule  that  the  creation  of  three  life  estates  in  a  fund,  in  viola- 
tion of  law,  will  not  render  a  will  void,  but  the  effect  will  be  to  abro- 
gate the  last  life  estate  and  to  allow  the  remainder  to  vest.  Matter 
of  Ryder,  41  App.  Div.  247,  58  N.  Y.  Supp.  635. 

The  case  cited  by  appellants  holding  otherwise  upon  this  question 
involved  the  case  of  a  trust  estate  where  the  trust  was  held  void,  and  is 
therefore  inapplicable.  La  Farge  v.  Brown,  31  App.  Div.  542,  52  N. 
Y.  Supp.  93. 
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It  is,  however,  as  already  suggested,  urged  by  the  appellants  that 
the  bequest  to  the  wife  and  daughter  of  this  property  was  joint ;  that 
the  subject  of  the  bequest  c(»istituted  an  entire,  inseparable,  indivisible 
fund;  and  that,  therefore,  it  is  not  possible  to  abrogate  a  life  estate 
as  to  one  moiety  tliereof,  but  that  the  three  estates  apply  to  and  cover 
the  entire  body  of  stock. 

Again,  the  general  rules  of  construction  are  opposed  to  appellants' 
contention,  and  impose  upon  us  the  duty  of  sustaining  respondents' 
position,  if  possible. 

Tenancy  in  common  is  the  statutory  rule,  unless  the  will  expressly 
declares  a  joint  tenancy.  The  courts  have  refused  to  infer  a  joint  ten- 
ancy in  the  absence  of  words  expressly  intended  to  declare  it.  They 
will,  for  the  purposes  of  management,  only  treat  the  subject  of  the 
bequest  as  a  whole  or  single  fund.  For  the  purpose  of  sustaining  the 
provisions  of  the  will,  they  will,  if  possible,  treat  the  ^fts  to  the  several 
legatees  as  se^Kirate  and  distinct  from  each  other,  bteinway  v.  Stein- 
way,  supra;  Stevenson  v.  Lesley,  70  N.  Y.  512;  Smith  v.  Edwards, 
supra. 

The  language  largely  decisive  of  this  branch  of  the  case  is  found  in 
the  third  clause,  where  the  testator  devises  to  his  wife  and  daughter, 
and  to  the  survivor  of  them,  the  use  for  and  during  their  natural  Hves 
of  the  income  and  interest  upon  this  stock,  to  "be  annually  paid  equally 
to  my  said  wife  and  daughter  during  their  joint  lives,  and  the  who^ 
of  said  income  to  the  survivor  during  her  natural  life  after  the  death  of 
the  other."  The  property  covered  by  this  bequest  was  of  one  kind. 
Every  part  of  it  would  produce  a  uniform  income.  The  case,  there- 
fore, is  different  from  some  of  those  cited  by  the  appellants  where  the 
bequest  dealt  with  the  residuary  estate  composed  of  different  kinds  of 
property,  which  respectively  might  produce  different  amounts  of  in- 
come and  embarrass  the  separation  of  the  fund  into  separate  propor- 
tional parts.  Here,  when  the  testator  said  that  an  equal  part  of  the 
income  of  this  stock  was  to  be  paid  to  each,  his  wife  and  daughter 
while  they  were  both  alive,  and  the  whole  of  it  to  whichever  one  of 
them  mi^ht  survive  the  other,  he  used  ^guage  sufficient  to  create 
sei»irate  interests  or  shares.  When  he  provided  for  the  division  into 
equal  parts  of  the  income  of  this  stock  while  both  of  the  objects  of  his 
bounty  lived,  he  did  all  that  was  necessary  to  create  two  separate 
funds.  The  income  of  the  stock,  for  the  purpose  of  this  bequest,  was 
the  fund  to  be  distributed  and  divided.  Tlat  could  easily  be  done 
without  actually  separating  the  stock  into  two  parts. 

The  language,  under  the  authorities  to  which  we  have  referred,  was 
entirely  inadequate  to  overcome  the  rule  and  assumption  in  faivor  of  a 
tenant  in  common  by  the  wife  and  daughter,  and  to  establish  in  the 
place  thereof  a  joint  tenancy.  This  being  so,  it  was  perfectly  feasible 
to  save  the  provision  as  a  whole  by  abrogating  the  third  Ufe  estate 
which  was  created  as  to  one-half  of  the  stock. 

The  cases  of  Colton  et  al.  y'.  Fox  et  al.,  67  N.  Y.  348,  of  Ward  v. 
Ward,  105  N.  Y.  68,  11  N.  E.  373;  and  of  La  Farge  v.  Brown,  31 
App.  Div.  542,  52  N.  Y.  Supp.  93,  are  by  appellants  especially  referred 
to  and  relied  upon  as  sustaining  their  position.  It  will,  however,  upon 
examination  be  observed  that  each  of  those  cases  is  distinguished  fxwa 
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this  one  by  the  fact  that  the  provisions  there  under  attack  as  unduly 
suspending  the  ownership  of  property  vested  the  title  thereof  in  trustees 
under  the  terms  of  a  trust  which  necessarily  forbade  the  final  and  abso- 
lute vesting  of  the  title  for  an  ille^  period.  No  vesting  of  the  title 
within  the  period  fixed  by  law  could  occur  without  violating  the  terms 
of  the  trust,  and,  the  property  being  held  in  its  entirety  upon  a  trust, 
no  life  estate  could  be  annulled,  as  we  have  held  it  was  proper  to  do  in 
the  case  at  bar. 

A  few  words  may  be  said  with  reference  to  the  form  of  the  decree 
made  by  the  Surrogate.  His  very  concise  opinion  indicates  very 
clearly  his  view  that  the  title  to  the  various  lots  of  stock  vested  in  the 
remaindermen  upon  the  death  of  the  testator,  subject  to  a  postpone- 
ment only  of  the  enjoyment.  The  decree,  as  pointed  out  by  the  ap- 
pellants, at  one  point  or  another  employs  language  which  might  indi- 
cate the  view  that  the  vesting  of  the  title  and  ownership  in  the  re- 
maindermen  did  not  take  place  until  the  expiration  of  the  second  life 
estate.  We  think,  however,  that  the  entire  decree,  considered  to- 
gether in  the  light  of  the  opinion,  may  be  regarded  as  holding  the 
views  adopted  in  this  opinion.  Said  decree  further  provides  that  as  to 
the  half  of  the  stock  in  which  life  estates  are  provided  for  the  wife  and 
daughter,  and  the  third  one  in  favor  of  the  son-in-law  cut  out,  the 
use  and  enjoyment  only  of  the  stock  shall  vest  in  the  remaindermen 
upon  the  death  of  the  daughter.  It  is  unnecessary  to  consider  wheth- 
er, instead  of  this,  it  should  not  have  been  provided  that  the  half  por- 
tion of  the  stock  itself  which  constitutes  the  basis  of  these  life  estates 
should  pass  to  the  remaindermen  at  the  time  mentioned.  The  re- 
spondents have  not  found  any  fault  with  this  provision,  and  it  does  not 
in  any  way  diminish  or  injure  the  rights  of  the  appellants.  We  think 
the  decree  should  be  affirmed,  with  costs. 

Decree  of  Surrogate's  Court  affirmed,  with  costs.   AU  concur. 


(Snpreme  Ooort.  Appellate  Dlvlsfon,  Fourth  Department.  March  10,  1903.) 

1.  Railroads— Pass— Limitation  of  Liabilitt—Considbratiok. 

Where,  by  agreement  between  a  railroad  company  and  a  landowner, 
the  railroad  agreed.  In  consideration  of  a  grant  of  right  of  way,  to  give 
tbe  landowner  transportation  for  life,  on  the  sole  condition  that  ber  right 
to  tranaportatlon  should  be  forfeited  If  tickets  were  presented  by  any  one 
save  herself,  and  the  tickets  given .  the  landowner  bore  a  provision 
esemptlng  the  railroad  from  liability  for  Injarles.  such  condition  was  not 
Undlng  on  tbe  landowner  In  an  action  by  her  for  Injuries  owing  to  the 
road's  negligence,  since  It  was  witbont  consideration,  and  her  acceptance 
of  tbe  tickets  did  not  Indicate  an  Intention  on  ber  part  to  assent  to  the 
terms  thereof. 

Il  Bahe— Conbtrdotion  of  Limitation— Sufficibnot. 

Where  tickets  issued  by  a  railroad  <^mpany  bear  a  condition  providing 
ftmt  tbe  company  shall  be  released  "from  all  claims  for  damages  for  per- 
Bonal  injnrles  from  whatever  cause,"  the  language  Is  not  sufficiently  plain 
and  unequivocal  to  release  tbe  railroad  from  liability  for  Injuries  r^oltlng 
to  a  passenger  from  its  negligence. 


DOW  V.  SYRACUSE,  L.  &  B.  RT. 


Appeal  from  Trial  Term,  Onondaga  county. 
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Action  by  Adelaide  Dow  against  the  Syracuse,  Lakeside  &  Bald- 
winsville  Railway.  From  an  order  granting  a  motion  for  a  new  triai> 
defendant  appeals.  Affirmed. 

The  defendant  ts  a  duly  Incorporated  street  surfaoe  railroad  compaoT,  and 
In  July,  1899,  the  plalntlir,  with  others,  conveyed  to  It  a  right  of  way  over 
a  strip  of  land  eltnate  in  the  town  of  Van  Baren,  in  the  county  of  Onondaga, 
In  conalderatlon  of  which  conveyance  the  defendant  covenanted  and  agreed, 
among  other  things,  to  provide  the  plaintiff  with  transportation  upon  Its  rail- 
road during  her  natural  life,  upon  the  sole  condition  that  such  right  should 
be  forfeited  If  her  passbook  of  tickets  should  be  presented  for  fare  by  any 
person  other  than  herself.  Pursuant  to  this  agreement,  and  about  three 
months  after  tbe  execution  thereof,  the  defendant  delivered  to  the  plaintiff 
a  passbook  ot  ticket^  npon  the  front  cover  of  which  were  printed  tlie  follow- 
ing words,  t1>.: 

"Syracnse,  Lakeside  A  BaldwlnsvtUe  Hallway. 
"This  Pass  Book  is  Issued  to  Adelaide  Dow  and  family,  who  voluntarily  re- 
lease the  Company  from  all  claims  for  damages  for  personal  injuries  from 
whatever  cause," 

— And  each  of  the  tickets  contained  in  this  book  bore  upon  Its  face  the  state- 
ment that  It  was  "void  If  detached."  These  tickets  were  accepted  and  used 
by  the  plaintiff,  and  the  following  year  another  l>ook  was  issued  to  her,  which 
contained  upon  Its  cover  the  same  printed  matter  as  that  on  the  one  first  Is- 
sued, and,  in  addition  thereto,  the  following  agreement,  viz.: 

"Syracuse,  N.  T.,  4^-22—1901. 
1  hereby  accept  this  Pass  Book  subject  to  any  and  ail  Rules  which  may 
be  made  by  the  Syracuse,  Ijakeside  &  Baldwlnsvllle  Railway,  and  with  the 
express  understanding  and  agreement  that  the  passes  herein  are  never  to  be 
otUmA  teat  fare  except  by  me. 

"[Signed]  Adelaide  Dow.** 

•■Order  to  Conductors. 

•mils  Pass  Book  la  to  be  token  up  by  you  If  presented  by  any  [terson  other 
tlian  the  one  above  named." 

Upon  the  tickets  contained  in  this  book  were  printed  the  words  following, 

''Syracuse,  Lakeside  &  Baldwlnsvllle  Railway. 

"Good  for  One  Fare. 

"This  pass  Is  issued  to  Adelaide  Dow  and  family  and  Is  ^ven  and  accepted 
with  the  express  understanding  that  It  slull  be  used  by  no  other  person  and 
subject  to  tbe  roles  of  this  Company.  W.  Judson  Smith,  President" 

On  the  fith  day  of  June,  1901,  while  riding  In  one  of  tba  defendant's  cars 
npon  a  ticket  contained  In  the  passbook  last  mentioned,  the  plaintiff  was  se- 
riously injured  in  consequence  of  the  tipping  over  of  the  car  as  It  was  round- 
ing a  curve  at  the  comer  of  Belden  avenue  and  Liberty  street,  In  the  city  of 
Syracuse.  The  plaintiff,  upon  the  trial,  gave  evidence  tending,  to  prove  that 
tbe  accident  which  resulted  In  her  Injuries  was  due  to  the  negligence  of  the 
defendant's  motorman  upon  the  car  in  question;  but  the  trial  court.  Instead 
of  putting  the  defendant  to  Its  proof,  directed  a  nonsuit  at  the  close  of  the 
plalntifTs  case,  upon  the  ground  that  she  had  released  the  defendant  from 
all  liability  for  any  Injuries  sustained  by  her  arising  out  of  the  defendant's 
negligence.  Subsequently  a  motion  for  a  new  trial  was  granted,  and  Cnun 
the  order  granUi^  tlie  same  tills  appeal  was  token. 

Argued  before  ADAMS,  P.  J.,  and  SPRING,  WILUAMS,  HIS- 

COCK,  and  NASH,  JJ. 

A.  Lee  Olmsted,  for  appellant. 
Frank  C  Sargent,  for  respondent. 
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ADAMS,  P.  J.  For  the  purposes  of  this  revie*  it  must  be  assumed 
that  the  defendant's  negligence  was  established,  and  consequently  the 
only  question  now  to  be  considered  is  whether  or  not  it  stands  ab- 
solved from  all  liability  therefor.  The  contention  that  it  does  so  stand 
is  based,  of  course,  upon  the  words  printed  upon  the  front  cover  of  the 
passbook  issued  to  the  plaintiff  by  the  defendant  pursuant  to  its 
agreement  to  furnish  her  free  transportation  over  its  railroad  in 
part  consideration  for  the  conveyance  by  her  to  it  of  a  strip  of  land 
for  a  right  of  way  over  her  premises. 

We  think  there  are  two  reasons  why  this  contention  cannot  be 
sustained.  In  the  first  place,  the  written  agreement  in  question 
specified  the  sole  condition  upon  which  transportation  should  be 
furnished  the  plaintiff,  and  that  was  that  the  passes  issued  there- 
for should  be  used  by  no  other  persons  than  those  to  whom  they 
were  issujsd,  and  that  a  violation  of  this  condition  should  work  a 
forfeiture  of  the  same.  Subject  to  this  single  condition,  the  defend- 
ant agreed  to  provide  the  plaintiff  with  an  annual  pass  each  and 
every  year  of  her  life,  to  be  used  by  her  for  transportation  over  the 
defendant's  railroad  "as  often  as  [she]  may  desire."  No  limita- 
tion was  placed  upon  this  right,  and  the  agreement  contains  no  lan- 
guage which,  by  the  most  liberal  construction,  can  be  said  to  at- 
tach any  conditions  to  its  enjoyment,  other  than  the  one  already 
mentioned.  In  these  circumstances,  we  think  the  defendant  ob- 
ligated itself  to  furnish  the  plaintiff  with  transportation,  relieved  from 
any  other  condition;  and  that  when  it  assumed  to  attach  to  the 
fulfillment  of  such  obligation  an  additional  condition,  and  one  which 
was  never  within  the  contemplation  of  the  parties,  it  foisted  upon 
the  plaintiff  a  new  contract,  for  which  no  consideration  passed.  In 
other  wgrds,  the  defendant  was  bound  by  the  subsisting  contract 
between  it  and  the  plaintiff  to  furnish  the  latter  with  transportation 
over  its  road  for  a  consideration  agreed  upon;  but  when  it  under- 
took to  make  for  itself  what  was,  in  effect,  a  new  contract,  by  impos- 
ing upon  the  plaintiff  a  condition  which  was  not  contained  in  the 
original  contract,  it  furnished  no  consideration  therefor,  and  conse- 
quently is  in  no  position  to  enforce  the  same.  Corcoran  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  25  App.  Div.  479,  49  N.  Y.  Supp.  701,  affirmed 
164  N.  Y.  587,  58  N.  E.  1086;  Trolan  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
31  App.  Div.  320,  52  N.  Y.  Supp.  257;  Seybolt  v.  N.  Y.,  L.  E.  &  W. 
R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75;  Vanderbilt  v.  Schreyer,  91 
N.  Y.  392.  If,  therefore,  the  tack  of  consideration  rendered  the 
alleged  release  nudum  pactum,  then,  within  the  authority  of  one  of 
the  cases  above  cited  (Seybolt  v.  N.  Y.,  L.  E-  &  W.  R.  Co.),  the 
plaintiff's  acceptance  of  the  passbook  with  the  new  condition  printed 
upon  its  cover  did  not  indicate  any  intention  upon  her  part  to  as- 
sent to  the  terms  thereof;  and  this  view  is  not  a  little  strengthened 
by  the  fact,  made  manifest  by  an  examination  of  the  book  itself,  that 
the  only  condition  to  which  the  plaintiff  expressly  assented  over 
her  signature  was  the  one  specified  in  the  agreement,  viz.,  that  the 
passes  therein  contained  were  to  be  offered  for  fare  by  no  one  but 
herself. 
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But  if  we  are  in  error  in  the  views  thus  far  expressed,  we  think 
that  our  second  reason  for  sustaining  the  order  appealed  from  is  one 
which  cannot  be  successfully  controverted.  Although  there  was  at 
one  time  apparently  some  contrariety  of  opinion  in  the  Court  of 
Appeals  respecting  the  right  of  a  carrier  to  limit  its  common-law 
liability  for  its  negligent  acts  by  a  contract  which  did  not  contain 
express  words  to  that  effect  (Cragin  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  51 
N.  Y.  61,  10  Am.  Rep.  559;  Mynard  v.  S.  B.  &  N.  Y.  R.  R.  Co.,  71 
N.  Y.  180,  27  Am.  Rep.  28;  Holsapple  v.  R.  W.  &  O.  R.  R.  Co.,  86 
N.  Y.  27s),  it  seems  to  be  now  pretty  well  settled  that,  where  such 
a  limitation  is  intended,  it  must  be  expressed  in  language  so  plain 
and  unequivocal  that  it  may  be  readily  comprehended  by  every  one 
(Nicholas  V.  N.  Y.  C.  &  H,  R.  R.  Co.,  89  N.  Y.  370;  Jennings  v. 

G.  T.  R.  Co.,  127  N.  Y.  438,  28  N.  E.  394;  Rathbonc  v.  N.  Y.  C.  & 

H.  R.  R.  Co.,  140  N.  Y.  48,  35  N.  £.  4x8);  and  that  this  rule  is  as  ap- 
plicable to  the  carrier  of  passengers  as  to  the  carrier  of  freight  (Ken- 
ney  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  125  N.  Y.  422,  26  N.  E.  626;  Mc- 
Elwain  V.  Erie  R.  Co.,  21  Wkly.  Dig.  21).  It  is  to  be  observed 
that  the  release  in  question  is  very  general  in  its  terms.  It  does  not 
even  hint  at  any  exemption  from  liability  for  negligence,  but  sim- 
ply provides  that  the  defendant  shall  be  released  "from  all  claims 
for  damages  for  personal  injuries  from  whatever  cause."  We  are 
not  unmindful  of  the  contention  of  the  appellant's  counsel  that  no 
effect  whatever  can  be  given  to  this  language  unless  it  be  held  to 
embrace  negligence,  inasmuch  as  a  carrier  of  passengers  is  not  an 
insurer  of  their  safety;  nor  have  we  overlooked  the  language  of 
some  of  the  earlier  decisions,  which  Is  to  the  effect  that,  where  gen- 
eral words  may  operate  without  including  negligence,  it  will  not  be 
assumed  that  they  were  intended  to  include  it;  but  we  think  the 
rule  laid  down  by  the  more  recent  authorities  is  based  upon  the 
broad  principle  that  considerations  of  public  policy  require  that, 
before  a  carrier  may  claim  immunity  from  the  consequences  of  its 
own  negligence,  such  immunity  must  be  written  into  the  contract 
of  release  strict!  sensus  (Kenney  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  supra), 
and,  while  we  do  not  think  it  impossible  to  affirm  this  order  upon 
the  ground  that  the  language  of  the  release  might,  under  some 
circumstances,  become  operative  without  including  the  defendant's 
negligence,  and  therefore  will  not  be  presumed  to  be  thus  inclusive, 
we  prefer  to  rest  our  decision  upon  the  broader  principle  to  which 
allusion  has  been  made,  and  which,  we  think,  it  must  be  conceded 
now  obtains  in  this  state.  The  order  appealed  from  should  be  af- 
firmed. 

Order  affirmed^  with  costs.   All  concur. 
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WILLIAMS  T.  DELA.WARB,  LACKAWANNA  &  W.  B.  00. 

(Supreme  Ooort.  Appellate  DlTlclon,  Foortb  Department  March  ID,  190B.) 

L  Appeai^Wbight  of  Etidrhck. 

A  new  trial  will  not  be  granted  on  appeal  on  the  graund  that  the 
Terdlct  Is  against  the  weight  of  vrldence,  there  being  evidence  for  the 
Jury,  and  It  being  practically  the  nme  as  that  on  which  four  Juries  hare 
glTen  verdicts  tor  plainUff. 
%,  Saju— DiaKCTiva  Judukbnt. 

The  coort  cannot,  on  appeal,  reTerse  the  Judgment,  and  direct  Judg- 
ment for  the  other  party,  there  being  evidence  for  the  Jury,  though  the 
court  condder  the  verdict  against  the  weight  of  evidence. 

Appeal  from  Trial  Term,  Oneida  county. 

Action  by  Ellis  R.  Williams  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  From  a  judgment  on  a  verdict  for 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  defend- 
ant appeals.  Affirmed. 

See  57  N.  Y.  Supp.  203;  66  N.  Y.  Supp.  1148;  73  N.  Y.  Supp.  38. 

Argued  before  ADAMS,  P.  J.,  and  SPRING,  WfLUAMS,  HIS- 
COCK,  and  NASH,  JJ. 

William  Keman,  for  appellant. 

P.  C.  J.  DeAng«li5,  for  respondent. 

SPRING,  J.  In  June,  1882,  the  plaintiff  was  in  the  employ  of  the 
defendant  as  brakeman,  and,  while  riding  on  a  box  car,  was  hit  by  a 
low  bridge  on  the  defendant's  road  at  Norwich,  in  this  state,  and  sus- 
tained the  injuries  lor  which  he  is  now  endeavoring  to  recover.  The 
action  was  commenced  in  December,  1882,  and  the  judgment  in  favor 
of  the  plaintiff  entered  upon  the  second  verdict  was  reversed  by  the 
Court  of  Appeals  (116  N.  Y.  628,  22  N.  E.  1117)  on  the  ground  that 
the  existence  of  the  bridge  was  known  to  the  plaintiff,  as  he  testified 
be  had  passed  under  it  oflen  on  top  of  a  box  car,  and,  if  he  had  exer- 
cised ordinary  prudence,  the  accident  would  have  been  averted.  On 
the  new  trial  he  testified  that  he  had  never  passed  under  the  bridge 
on  top  of  a  box  car,  and  did  not  know  it  was  a  low  bridge.  At  the 
close  of  the  evidence  the  plaintiff  was  nonsuited,  and  the  judgment  en- 
tered was  affirmed  by  the  General  Term.  92  Hun,  219,  36  N.  Y.  Supp. 
274.  That  court,  as  well  as  the  trial  judge,  was  evidently  influenced 
largely  in  the  conclusion  reached  by  the  belief  that  the  change  in  the 
plaintiff's  testimony  was  designed  to  meet  the  obstacle  to  a  recovery 
which  was  the  keynote  of  the  decision  by  the  Court  of  Appeals.  On 
appeal  to  the  Court  of  Appeals  the  judgment  was  reversed  (155  N.  Y. 
158,  49  N.  E.  672),  the  court  holding  the  credibility  of  the  plaintiff  was 
for  the  jury,  not  for  the  court.  There  have  been  since  that  decision 
four  trials,  each  resulting  in  a  verdict  for  the  plaintiff  for  substantially 
a  similar  sum,  and  the  learned  justices  presiding  at  the  trials  have  uni- 
formly denied  a  motion  for  a  new  trial.  The  judgments  entered  upon 
the  three  preceding  verdicts  have  been  reversed,  and  new  trials  granted 
by  this  court. 

The  action  of  this  court  has  not  been  due  to  any  desire  to  usurp  the 
province  of  the  jury,  or  to  assert  its  authority  against  the  variotis 
80N.Y.B.-40 
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learned  justices  who  have  presided  at  the  trials.  It  has,  however, 
been  the  conviction  of  this  court,  irrespective  of  changes  in  its  person- 
nel, that  in  justice  the  plaintiff  ought  not  to  succeed.  With  that 
belief  well  settled,  we  have  found  it  incumbent  to  exercise  the  power 
vested  in  the  court  to  grant  a  new  trial  (Code  Civ.  Proc  §  1317;  Bene- 
dict V.  Arnoux,  154  N.  Y.  715,  724,  49  N.  E.  326)  on  the  ground  that 
tlie  verdict  was  against  the  weight  of  the  evidence.  Our  prerogative 
in  this  regard  was  not  infringed  upon  by  the  decision  oi  the  Court  of 
Appeals,  for,  while  it  may  be  entirely  proper  to  submit  the  questions  of 
fact  to  the  jury,  still  the  right  of  the  appellate  court  to  review  their 
findings  and  to  direct  a  new  trial  if  the  verdict  is  contrary  to  the  weight 
of  the  evidence  remains  in  its  integrity.  We  apprehend,  nevertheless, 
both  in  the  light  of  the  decision  of  the  Court  of  Appeals  when  it  last 
passed  upon  the  case  and  in  the  light  of  the  record  itself,  that  the  ques- 
tions of  fact  must  ultimately  be  determined  by  the  jury  as  the  constitu- 
tional tribunal  by  whom  such  matters  are  to  be  decided. 

It  has  become  quite  well  grounded  in  our  procedure  that,  when  a 
case  involving  questions  of  fact  has  been  fairly  passed  upon  by  at  least 
three  juries  with  like  result,  the  court  will  not  again  assert  its  power 
by  setting  aside  the  verdict  as  contrary  to  the  weight  of  the  evidence, 
unless  there  is  a  reasonable  probability  of  a  different  outcome.  Nut- 
ting v.  Kings  County  Elevated  R.  R.  Co.,  21  App.  Div.  72,  47  N.  Y. 
Supp.  327;  Dorwtn  v.  Westbrook,  11  App.  Div.  394,  42  N.  Y.  Supp. 
1123,  affirmed  158  N.  Y.  742,  53  N.  E.  1124;  Barrett  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  45  App.  Div.  225,  229,  61  N.  Y.  Supp.  o;  Omnion  of 
Merwin,  J.,  in  Williams  v.  D.,  L.  &  W.  R.  R.  Co.,  66  App.  Div.  340, 
73  N.  Y.  Supp.  38.  One  reason  for  this  practice  is  that  a  new  trial 
based  upon  this  ground  is  a  matter  of  favor  to  the  defeated  party.  In 
a  given  case  an  examination  of  the  record  may  satisfy  the  court  that 
the  weight  of  the  evidence  does  not  correspond  with  the  verdict  ren- 
dered. Conceding  that  the  case. must  be  submitted  to  the  jury,  the 
court  deem  it  fair  and  just  that  the  moving  party  have  another  oppor- 
tunity to  convince  the  jury  he  is  in  the  right.  That  favor  may  not  be 
continued  ad  infinitum,  but,  if  the  verdict  is  unchanged  after  two  or 
three  trials  before  the  tribunal  which  is  the  arbiter  of  the  facts,  then 
the  trial  judge  or  the  appellate  court  must  acquiesce  in  the  detami- 
nation  of  the  body  in  whom  the  final  dedsion  is  lodged  by  the  funda- 
mental law. 

Another  reason  for  the  rule  of  practice  adverted  to  is  the  one  al- 
ready sugg-ested  that  the  disposition  of  questions  of  fact  rests  with 
the  jury.  Appellate  courts  may  disagree  with  the  verdicts,  and  award 
new  trials;  but,  if  there  is  sufficient  contradiction  in  the  material  facts 
inv<rfved  to  require  the  submission  to  the  jury,  while  there  may  be 
a  remission  to  that  body,  and  a  shifting  back  again  to  the  appellate 
court,  the  latter  must  in  the  end  stand  oy  the  unvarying  conclusions 
of  the  body  charged  with  the  ultimate  decision.  A  reasonable  insist- 
ence on  the  part  of  the  appellate  court  to  vindicate  what  it  may  deem 
to  be  just  and  right  is  commendable  and  wholesome,  but  a  long  con- 
tinuance of  the  struggle  between  the  two  branches  of  the  judicial  sys- 
tem is  barren  of  practicable  results  in  the  particular  case,  and  may 
tend  to  impair  faith  in  both.   On  one,  at  least,  of  the  previous 
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pcais  (53  App.  Div.  648,  66  N.  Y.  Supp.  1148)  this  principle  might 
have  been  upheld  by  one  more  members  of  the  court,  except  that 
the  testimony  upon  that  trial  had  been  wholly  read  from  the  printed 
record  and  stenographer's  minutes.  Neither  the  jury  nor  the  trial 
judge,  therefore,  had  the  benefit  of  that  personal  touch  and  contact 
with  the  parties  and  witnesses  always  considered  a  valuable  aid  in 
measuring  their  credibility.  At  the  trial  under  review  the  plaintiff 
again  testified,  and  a  new  witness  in  his  behalf  was  also  sworn,  and 
three  witnesses  of  the  defendant  were  called  at  plaintiff's  instance  and 
cross-examined.  These  witnesses  were  all  examined  c(Micerning  the 
material  matters  in  the  case.  While  the  testimony  is  substantially 
the  same  as  on  the  four  preceding  trials,  yet  there  is  a  slight  re-en- 
forcement of  the  plaintiff's  position  upon  the  last  trial  by  the  oral 
proof  presented. 

While  we  have  not  changed  our  views  as  to  the  merits  of  this  case, 
still  we  recognize  that  the  jury  must  determine  in  the  end  the  facts 
involved.  We  have  already  gone  to  the  full  extent  in  awarding  new 
trials  for  the  purpose  of  affording  an  opportunity  to  the  defendant  to 
resubmit  to  a  new  jtiry  its  defense,  and  are  satisfied  no  other  result  is 
probable  than  the  one  so  uniformly  adhered  to,  and  have  decided, 
therefore,  that  it  is  our  duty  to  sustain  the  judgment. 

We  are  urged  by  the  learned  counsel  for  the  appellant  to  reverse 
the  judgment  and  order,  and  direct  judgment  for  the  defendant.  Tliis 
court  has  no  power  to  take  from  the  jury  the  determination  of  the 
questions  of  fact  involved  in  this  case.  Lopez  v.  Campbell,  163  N.  Y. 
340,  57  N.  E.  501 ;  In  re  Chapman,  162  N.  Y.  456,  459,  56  N.  E.  994; 
Benedict  v.  Arnoux,  154  N.  Y.  715,  49  N.  E.  326;  Bagley  v.  Bowe, 
105  N.  Y.  171,  II  N.  E.  386,  59  Am.  Rep.  488.  In  discussing  this 
question  in  Benedict  v.  Amoux,  154  N.  Y.,  at  page  724,  49  N.  E.  329, 
the  court  say : 

"It  Is  one  of  the  fundameDtal  principles  of  oar  law  tbat  questions  of  fact 
are  to  be  tried  and  determined  In  a  court  of  original  Jurisdiction,  and  it  Is  not 
tbe  appropriate  fanctlon  of  an  appellate  conrt  to  determine  controverted  ques- 
tloDS  of  fact  and  render  final  Judgment  upon  such  determlnatiou.  It  is  only 
in  cases  wbere  the  facts  are  conceded  or  undisputed,  or  are  established  by 
offldal  record  or  found  by  the  trial  court,  that  such  a  court  la  Justified  In 
awarding  final  Judgment." 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Order  granting  extra  allowance  reversed,  and  motion  denied.  Judgment 
and  order  affirmed,  wltb  costs. 

WILLIAMS,  HISCOCK,  and  NASH,  JJ.,  concur,  and  ADAMS. 
P.  ].,  concurs  in  a  separate  opinion. 

ADAMS,  P.  J.  (concurring).  Since  this  case  was  last  before  this 
court,  the  Appellate  Division  of  the  First  Department  has  held,  in  a 
case  strikingly  like  the  present  one  in  the  various  vicissitudes  through 
which  it  had  passed,  that,  inasmuch  as  the  issues  of  fact  in  that  case 
were  such  as  must  ultimately  be  decided  by  a  jury,  and  as  former 
juries,  selected  at  different  times,  had  determined  such  issues  in  favor 
of  tlie  plaintiff,  the  Appellate  Division  would  no  longer  be  justified  ia 
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setting  aside  a  verdict  as  against  the  weight  of  evidence,  especially 
where  it  appeared,  as  it  does  here,  that  one  or  more  of  its  former  ad- 
judications was  by  a  divided  court  McCann  v.  N.  Y.  &  Q.  C  R.  Co.. 
73  App.  Div.  305, 76  N.  Y.  Supp.  684. 

In  a  former  oji^nion  (66  App.  Div.  336, 73  N.  Y.  Supp.  38}  this  court 
ventured  to  assert  that,  while  it  must  necessarily  assume  all  respon- 
sibility for  the  views  therein  expressed,  a.  proper  regard  for  its  au- 
thOTity  required  that  such  views  should  be  respected  by  the  trial  court. 
This  suggestion,  however,  the  trial  court  has  not  seen  fit  to  heed,  and 
in  support  ol  the  course  adopted  at  the  last  trial  it  is  urged  that  the 
evidence  upon  that  trial  was  more  favorable  to  the  plaintiff  than  upon 
any  of  the  former  trials.  That  this  contention  ha^  some  support  is 
doubtless  true,  and  while,  to  our  mind,  the  plaintiff's  right  to  a  re- 
covery is  still  shrouded  in  very  grave  doubt,  we  are  not  unmindful 
of  the  fact  that  the  jury  and  trial  court  had  the  advantage  of  seeing 
and  hearing  such  of  the  witnesses  as  were  examined  in  open  court, 
and  that,  consequently,  they  were  perhaps  better  qualified  to  place  a 
correct  valuation  upon  their  testimony  than  is  a  court  of  review.  In 
view,  therefore,  of  this  circumstance,  as  well  as  in  deference  to  the 
4}ecision  above  referred  to,  I  have  concluded  to  yield  my  individual 
views,  and  vote  for  affirmance  of  the  judgment  and  order  appealed 
from. 


<39  Misc.  Rep.  749.) 

WALKER  T.  HARDER,  Sheriff. 
(Supreme  Oourt,  Trial  Term,  St  Lawrence  Ooonty.  Fe1»mar;f,  1908.) 

1.  BeBRIFF— LlABIt.TTT  FOR  ESCAPE. 

Where  a  prisoner  confined  wltbln  the  liberties  of  a  Jail  00  a  body  e»cn- 
tlon  on  a  debt  provable  in  bankruptcy  procures  a  discbarge  In  baDkrnptcy, 
and  goes  beyond  the  liberties,  and  remains  there,  the  sheriff  Is  not  Dabte, 
as  for  an  escape,  to  the  execution  creditor. 

Action  by  John  H.  Walker  against  J.  F.  Harder,  sheriff  of  St 
Lawrence  county,  as  for  an  escape.   Complaint  dismissed. 

Abbott  &  Dolan,  for  plaintiff. 
George  H.  Bowers,  for  defehdant. 

KELLOGG,  J.  One  Hendrick,  who  was  held  within  the  h"ber- 
ties  of  the  defendant's  jail  upon  a  body  execution  by  the  defendant 
sheriff,  filed  a  petition  in  bankruptcy,  and  thereafter,  in  due  proceed- 
ings had,  obtained  his  discbarge  in  bankruptcy,  and  thereupon,  with- 
out the  consent  of  the  plaintiff  or  the  defendant,  went  beyond  the 
said  liberties,  and  has  not  returned,  and  this  action  is  brought  against 
the  sheriff  as  for  an  escape.  While  the  defendant  did  not  discharge 
the  imprisoned  debtor,  nevertheless,  if  the  debtor  was  entitled  to  his 
discharge,  that  is  a  complete  defense  to  the  defendant.  Richmond 
V.  Praim,  24  Hun,  579.  We  do  not  find  that  this  question  has  ever 
been  passed  upon  directly  by  the  courts.  In  Maas  v.  O'Brien,  14 
Hun,  95,  where  the  debtor  escaping  from  the  limits  had  been  ad- 
judged a  bankrupt,  and  was  legally  entitled  to  his  discharge,  but 
had  never  applied  for  it,  a  verdict  for  the.  amount  of  the  execntioa 
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was  set  aside,  the  court  saying  that,  in  any  event,  only  nominal  dam- 
ages could  be  recovered,  and  that,  if  the  bankrupt  was  entitled  to 
his  discharge,  the  plaintiff  was  not  entitled  to  recover.  But  when 
that  case  was  decided  the  absolute  irresponsibility  of  the  judgment 
debtor  was  a  fact  mitigating  damages,  and  that  rule,  so  far  as  it  ap- 
plies to  this  case,  has  been  chatted  by  the  Code  of  Civil  Procedure 
(section  158).  But  so  &r  as  that  case  holds  that  the  plaintiff  was  not 
entitled  to  recover  at  all,  it  tends  to  show  that  a  discharge  in  bank- 
ruptcy is  a  complete  defense. 

It  is  conceded  here  that  the  plaintiff's  judgment  was  a  debt  prova- 
ble in  bankruptcy,  and  which,  under  section  1268  of  the  Code  of  Civil 
Procedure,  after  a  year  had  elapsed  from  the  time  of  said  discharge,, 
might  be  -discharged  of  record,  unless  the  fact  of  the  judgment  debt- 
or's imprisonment  at  the  time  of  the  petition  and  discharge  would 
otherwise  prevent.  It  is  urged  by  the  plaintiff  that  the  judgment 
remained  in  full  force  so  far  as  the  imprisonment  of  the  judgment 
debtor  is  concerned,  and  that  the  discharge  in  bankruptcy  does  not 
become  complete  as  to  said  judgment  until  a  year  after  it  is  granted. 
Code  Civ.  Proc.  §  1268.  We  cannot  agree  with  this  position.  The 
bankrupt  law  makes  the  discharge  a  complete  release  of  all  provable 
debts  as  soon  as  granted.  The  proceeding  under  that  section  of  the 
Code  to  cancel  the  judgment  of  record  is  intended  merely  to  remove 
from  the  record  the  extinct  judgment  where  it  otherwise  might  re- 
main to  the  annoyance  or  prejudice  of  the  discharged  debtor  or  oth- 
ers. A  sound  public  policy  ¥nll  not  recognize  that  one  citizen  has  a 
lien  upon  another,  and  that,  therefore,  this  plaintiff  had  some  right  or 
control  over  the  person  of  the  said  Hendrick  which  would  make  the 
plaintiff  a  secured  creditor  within  the  meaning  of  the  bankrupt  law. 
While  the  judgment  debtor  is  imprisoned,  such  imprisonment  is  re- 
sorted to  as  a  remedy  to  enforce  the  collection  of  the  debt,  which, 
under  the  circumstances  of  its  origin,  the  law  deems  the  debtor  under 
more  than  ordinary  obligation  to  discharge.  As  the  imprisonment 
of  the  debtor  is  only  a  means  to  compel  him  to  pay  the  judgment,  it 
must  follow  that  when  the  debt  or  judgment  is  discharged,  and  all 
legal  obligation  of  the  debtor  absolved,  there  is  no  further  reason  for 
detaining  him  in  prison.  The  object  of  the  bankrupt  law  is  remedial 
in  its  nature,  to  bring  about  a  just  distribution  of  the  debtor's  property 
among  his  creditors,  and  to  relieve  unfortunate  debtors  from  their 
debts,  and  thus  enable  them  to  engage  in  business  and  become  useful 
citizens.  It  would  be  a  mere  mockery  to  hold  that  the  law  frees  the 
debtor  from  the  legal  obligation  to  pay  the  debt,  but  retains  his  per- 
son in  prison  until  he  pays  that  which  he  is  under  no  legal  liability  to 
pay. 

It  cannot  be  that  the  fact  that  the  debtor  is  imprisoned  at  the  time 
the  petition  in  bankruptcy  is  filed  renders  the  judgment  upon  which 
he  is  imprisoned  a  debt  not  provable  within  the  meaning  of  the  bank- 
rupt law.  It  is  true  that  while  the  debtor  is  so  in  prison  no  execution 
against  his  property  may  issue,  and  all  other  rights  of  the  creditor 
against  the  debtor  for  the  collection  of  the  debt  are  suspended,  the 
imprisonment  being  deemed  a  temporary  satisfaction ;  and  that,  un- 
less the  debtor  dies  in  jail,  the  creditor  consents  to  his  release,  or  he- 
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is  released  by  provisions  of  law,  the  creditor  can  have  no  other  affir- 
mative means  of  collecting  the  debt.  Koenig  v.  Steckel,  58  N.  Y. 
475.  It  may  be  that  the  imprisonment  of  the  debtor  is  so  far  a  tem- 
porary satisfaction  of  the  debt  that  the  judgment  creditor  could  not, 
as  a  means  of  collecting  his  debt»  be  a  petitioner  to  force  the  debtor 
into  bankruptcy ;  but  here  the  debtor  himself  purstses  a  remedy,  name- 
ly, the  proceeding  in  bankruptcy,  to  get  rid  of  his  debt.  The  fact 
that  the  creditor  is  having  a  temporary  satisfaction  of  his  judgment 
by  the  imprisonment  of  the  debtor,  and  therefore  cannot  take  other 
affirmative  proceedings  to  collect  his  debt,  does  not  deprive  the  debtor 
himself,  who  is  in  prison,  from  taking  such  affirmative  and  aggressive 
means  to  obtain  release  from  his  debts  or  imprisonment  as  he  may 
deem  proper.  Pinckney  v.  Hegeman,  53  N.  Y.  31.  The  debtor 
therefore  had  the  right  to  file  the  petition  in  bankruptcy ;  and  this  d^t, 
not  being  a  secured  one,  was  provable  in  bankruptcy,  and  is,  con- 
sequently, discharged.  The  judgment  being  discharged,  there  was 
no  warrant  for  keeping  the  judgment  debtor  in  jail,  and  for  his 
escape  the  defendant  is  not  liable.  The  plaintiff  has  suffered  no 
pecuniary  loss  by  reason  of  the  fact  that  Hendrick  left  the  jail  lib- 
erties, as  Hendrick  was  not  legally  indebted  to  him.  Formerly  an 
imprisoned  debtor  discharged  under  the  two-thirds  act  could  apply 
to  the  court  for  his  discharge  from  imprisonment.  Pinckney  v.  Hege- 
man, 53  N.  Y.  31.  But  under  the  provisions  of  the  Code  of  Civil 
Procedure,  where  an  imprisoned  debtor  is  discharged  under  the  state 
insolvent  law,  the  sheriff  must  discharge  him  upon  being  furnished  a 
certified  copy  of  the  discharge.  Code  Civ.  Proc.  §  2185.  It  would 
seem  that  a  similar  practice  in  case  of  a  discharge  in  bankruptcy  is 
both  reasonable  and  proper.  The  defendant  is  therefore  entitled  to 
judgment  for  a  dismissal  of  the  complaint,  with  costs. 
Judgment  for  defendant  for  a  dismissal  of  complaint,  with  costs. 


{SB  Misc.  Rep.  707.) 

POWER       ONWARD  CONST.  CO.  et  aU 

(Supreme  Court*  Special  Term,  New  Tork  Connty.   Febmair,  1908.) 

t,  MBCHANic'a  Lien— ENFoncEMKNT — Sbparatb  Action  for  Drbt. 

A  complaint  for  a  money  jndgment  setting  out  a  mechanic's  Hen  and  the 
bonding  thereof  is  not  demurrable  because  It  allies  that  before  the 
commencement  of  the  present  action  the  plaintiff  bad  commenced  an- 
other, which  was  still  midetermlned.  against  the  same  defendant,  to  re- 
cover the  debt  set  forth  Id  the  complaint,  as  the  other  action  may  hare 
been  to  recover  the  debt  wl^ch  was  the  foundation  of  the  lien,  plaintUf 
being  entitled  to  sue  for  the  debt  and  enforce  hte  mechanic's  Uen  et  the 
same  time. 

Action  by  Michael  Power  against  the  Onward  Construction  Com- 
pany and  others.    Demurrer  to  complaint  overruled. 

William  F.  Clare,  for  plaintiff. 

Mortimer  Kennedy  Flag^,  for  defendant  the  Onward  Construction 

Company. 

BLANCHARD,  J.  This  is  a  demurrer  to  a  complaint  upon  the 
ground  stated  in  subdivision  4  of  section  488  of  the  Code  of  Civil 
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Procedure,  that  "it  appears  upon  the  face  of  the  complaint  that  there 
is  another  action  pending  between  the  same  parties  for  the  same 
cause."  The  complaint,  after  setting  forth  that  the  plaintiff  perform- 
ed certain  work  and  furnished  certain  material  for  a  building  for  the 
defendant  the  Onward  Construction  Company,  sets  forth  the  value 
thereof  and  the  amount  remaining  due  thereon,  and  then  alleges  the 
filing  of  a  Hen  and  the  bonding  thereof,  all  pursuant  to  the  statutes 
of  this  state.  Then  follows  the  clause  which  is  the  source  of  the 
trouble,  to  wit : 

"That  prior  to  the  commencement  of  this  action  another  action  had  been 
brought  by  this  plaintiff  agaluBt  th?  defendant  the  Onward  CouHtrucUon  Com- 
pany to  recover  the  amount  of  Indebtedness  herelnbeftare  set  forth,  and  the 
said  other  action  Is  still  pending  and  undetermined;  and  that  no  part  of  said 
Indebtedness  has  been  collected." 

Relief  is  then  prayed  for,  asking  a  money  judgment  against  the 
defendant  the  Onward  Construction  Company,  and  that  suoi  sum  be 
declared  a  valid  Uen,  and  that  the  surety  be  adjudged  liable  therefor 

by  virtue  of  the  bond,  and  for  such  other  relief  as  may  be  proper. 
Defendant  claims  that  by  virtue  of  the  clause  before  quoted  the  plain- 
tiff has -brought  himself  directly  within  the  intent  and  meaning  of 
the  Code  provision  cited  at  the  beginning  of  this  opinion ;  its  argu- 
ment being  that  this  is  an  action  upon  the  bond  given  to  discharge 
the  lien,  and  that  the  use  of  the  words  in  the  clause  of  the  complaint 
before  quoted,  "indebtedness  hereinbefore  set  forth,"  refers  to  this 
same  bond.  The  plaintiff's  claim,  however,  is  that  the  "indebtedness 
hereinbefore  set  forth"  refers  to  the  money  owing  for  the  work  and 
material  furnished,  and  that  he  may  pursue  cumulative  remedies,  to 
wit,  an  action  for  the  work  and  materials  furnished  and  another  for 
the  maintenance  and  foreclosure  of  a  lien.  There  can  be  no  doubt 
of  the  plaintiff's  right  to  pursue  his  remedy  for  the  debt  and  the  en- 
forcement of  the  lien  at  the  same  time  by  different  actions.  Webb  v. 
Van  Zandt,  i6  Abb.  Prac.  190,  194;  Raven  v.  Smith,  71  Hun,  197, 
24  N.  Y.  Supp.  601;  Matter  of  Gould  Coupler  Co.,  79  Hun,  206, 
29  N.  Y.  Supp.  622;  Raven  v.  Smith,  87  Hun,  90,  33  N.  Y.  Supp. 
972;  Smith  V.  Fleischman,  23  App.  Div.  358,  48  N.  Y.  Supp.  234. 
But  the  question  here  to  be  determined  is,  does  the  complaint  on  its 
face  show  that  the  other  action  is  to  establish  a  lien  and  recover  the 
"cause"  of  action  alleged  in  the  complaint  in  this  action.  If  it  does 
not,  then  the  demurrer  must  be  overruled.  All  the  clause  before 
quoted  states  is  that  another  action  was  commenced  "to  recover  the 
amount  of  indebtedness  hereinbefore  set  forth."  It  may  very  well 
be  that  the  other  action  is  an  action  to  recover  the  amount  of  the 
debt  which  was  the  foundation  of  the  Hen.  Certain  it  is  that  the 
complaint  here  does  not  show  it  is  not.  For  aught  that  is  contained 
in  the  complaint  demurred  to,  the  other  action  may  be  such  a  one, 
in  which  event,  under  the  decisions  cited,  this  action  would  still  be 
proper.  The  demurrer  will  be  overruled,  with  costs  to  plaintiff,  with 
leave  to  defendant  to  plead  anew  upon  payment  of  such  costs. 

Demurrer  overruled,  with  costs  to  plaintiff,  with  leave  to  defend- 
ant to  plead  anew  upon  payment  of  costs. 


Digiitzed  by 


Google 


952 


80  NEW  TORK  SUPPLBMBNT 
and  U4  N»w  lork  flUto  Rapwtw 


(Sup.  Ct. 


(»>  Misc.  Rep.  709.) 


KA8T0R  T.  CUTT  OF  ftBW  TORK. 


(Sapreme  Oonrt,  Trial  Tom,  New  Tork  Oonntr.  Febniarr.  190BL) 

L  Municipal  Corporations— Department  Clerk— SusPSHaiON—GoMPBNSA- 

Ties. 

A  clerk  of  a  department  of  the  city  of  New  Tork  which  was  abolished 
on  January  1,  1902,  was  unlawfully  dismissed  therefrom  on  August  20, 

1801,  and  was  reinstated  on  January  27,  1902.  and  re-employed  June  10, 

1802,  at  the  same  salary,  by  the  president  of  the  borough,  on  whom  the 
duties  of  the  department  had  devolved.  Held,  that  under  Imw»  1901,  c. 
406,  i  1548.  proTldlnff  tbat  a  person  legally  holding  office  or  fUlIng  the 
poBltloii  abolished  sbaD  be  anspeDded  without  pay,  tbe  deric  was  not  enti- 
tled to  salary  from  January  1,  1902,  to  June  10,  1902. 

Action  by  William  H.  Kastor  against  the  city  of  New  York.  Judg- 
ment for  plaintiff. 

A.  S.  Gilbert,  for  plaintiff. 

George  L.  Rives,  Corp.  Counsel  (J.  F.  O'Brien,  of  counsel),  for  de- 
fendant. 

CLARKE,  T.  Prior  to  the  20th  day  of  August,  1901,  plaintiff  was 
employed  by  the  city  under  proper  legal  appointment  as  a  senior  derk 
m  the  dei^rtment  of  public  buildings,  lighting,  and  supplies  at  a  salary 
of  $1,000  a  year.  On  that  day  he  was  unlawfully  removed  by  Com- 
missioner Kearney,  the  head  of  that  department.  On  December  12, 
1901,  he  commenced  mandamus  proceedings  for  his  reinstatement, 
which  resulted  in  an  order  entered  January  27,  1902,  which  order  di- 
rected "the  respondent,  Henry  S.  Kearney,  as  commissioner  of  public 
buildings,  lighting,  and  supplies,  to  reinstate  the  relator,  William  H. 
Kastor,  to  the  place  of  senior  clerk  in  said  department,  from  which  he 
was  wrongfully  removed ;  together  with  back  pay  from  August  20, 190E, 
the  date  of  his  wrongful  removal,  and  interest  thereon  from  the  various 
dates  when  said  salary  became  due  and  payable."  On  the  ist  day  (rf 
January,  1902 — 27  days  prior  to  the  entry  of  this  order — the  amended 
charter  took  effect,  under  the  provisions  of  which  the  department  of 
public  buildings,  lighting,  and  supplies  was  abolished,  and  the  duties 
thereof  devolm  upon  the  borough  president,  Mr.  Cantor,  who,  how- 
ever, was  not  substituted  in  said  proceeding  as  respondent.  As  mat- 
ter of  fact,  plaintiff  was,  on  the  lOth  day  of  June,  1902,  re-employed  by 
the  city  as  senior  clerk  at  the  same  salary  under  the  borough  president 
He  now  sues  for  his  salary  for  the  period  from  the  20th  of  August, 
1901,  to  the  loth  of  June,  1902.  The  city  admits  its  liability  from  the 
20th  of  August,  1901,  to  the  1st  of  January,  1902.  Under  the  order 
plaintiff  must  be  considered  to -have  been  a  senior  clerk  in  the  de- 
partment of  public  buildings,  lighting,  and  supplies  up  to  the  ist  of 
January,  1902.  The  order  was  made  upon  the  facts  as  they  existed 
on  the  20th  of  August,  1901,  the  date  of  the  unlawful  removal.  Tlus 
is  so  as  matter  of  law,  and  is  evidenced  by  the  lan^^ge  thereof,  it 
being  a  direction  to  Henry  S.  Kearney,  as  commissioner  of  said  de- 
partment, to  reinstate  relator  as  senior  clerk  in  said  department  But, 
when  made,  said  Kearney  was  not  commissioner,  nor  was  there  any 
such  department.    If  we  consider  that  what  ought  to  have  been  done 
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was  done,  we  may  regard  plaintiff  as  a  senior  clerk  in  said  department 
up  to  the  ist  of  January,  1902.  On  that  date  the  department  was 
abolished.    Section  1543  of  the  charter  (Laws  1901,  c.  466)  provides: 

"WhereTW  In  any  department  *  *  *  an  office,  position  or  employment 
is  abolished,  or  made  unnecessary  throngh  the  operation  of  tbla  act,  •  •  * 
the  person  or  persons  legally  holding  the  office  or  ffiUng  the  position  or  em- 
ployment tbns  abolished  *  •  «  shall  be  deemed  to  be  sospended  without 
pay,  and  shall  be  entitled  to  reinstatement  In  the  same  office,  position  or  em- 
ployment, or  in  any  coriMpondlng  or  slmUor  office,  positioik  or  employment, 
if  wltiiln  one  year  thereafter  there  Is  need  tm  bis  or  their  serTlces." 

In  considering  the  effect  erf  the  charter  changes,  the  Appellate  Di- 
vision said,  in  Matter  of  O'Toole  v.  Stewart,  75  App.  Div.  497,  78 
N.  y.  Supp.  473,  of  the  department  of  buildings,  and  the  same  con- 
siderations apply  to  the  department  of  public  buUdings,  lighting,  and 
supplies : 

'The  effect  of  this  legislation  was  to  abolish  the  department  of  buildings, 
to  legislate  oat  of  office  the  board  of  commlsBloners,  the  bead  of  the  depart- 
ment, and  the  employes  of  sncli  board  In  the  variooB  borongha  of  the  of 
New  Tork.  •  •  •  Theu  employes  were  not  thereby  entirely  removed  from 
the  service  of  the  dty.  but  because  of  the  abolition  of  their  office  by  flie 
amendment  of  the  charter  they  were  suspended  wlthont  pay,  and  entitled  to 
reinstatement  In  the  same  office,  position,  or  employment,  or  In  any  corre- 
sponding or  similar  office,  position,  or  employment.  If  wi^ln  one  yiter  there 
should  be  need  for  his  or  their  services." 

If,  therefore,  the  plaintiff  is  to  be  considered  as  having  been  restored 
to  his  position  or  employment  as  of  the  20th  day  of  August,  the  date 
of  his  unlawful  removal,  and  to  have  so  continued  until  the  ist  day  of 
January,  1902,  upon  that  date  the  statute  abolished  the  department,  and 
suspended  him  without  pay..  That  being  the  effect  of  the  statute,  I 
fail  to  see  how,  in  this  action  to  recover  salary,  he  can  succeed  during 
the  period  of  his  suspension.  Plaintiff  may  have  judgment  for  the 
amount  of  his  salary  from  August  20,  1901,  to  December  31,  1901, 
with  interest,  costs,  and  5  per  cent,  allowance. 

Judgment  for  plaintiff,  with  interest,  costs,  and  5  per  cent,  allowance. 


139  Mlac.  Rep.  724.) 

PEOPLE  ex  t«l.  GARTET  v.  DEMOCRATIC  OENBRAI/  OOMMFFTEB  OF 

NEW  TpRK  COUNTT  et  al. 

(Supreme  Court.  Special  Term,  New  Tork  County.   February,  1903.) 

1.   El<BCTIOK8— CotlNTV  EXEfllTIVE  COMMITTEE. 

The  general  rules  or  the  county  general  committee  of  a  political 
party  provided  that  the  executive  committee  should  consist  of  one  mem- 
ber from  each  assembly  district  Held,  that  the  general  committee  could 
not  defeat  the  right  of  an  assembly  district  to  such  membership  by  de- 
claring the  right  of  delegates  of  sach  district  to  memtKrshlp  to  be  con- 
tested, and  then  passing,  wlthont  previous  notice,  a  resolntlon  that  one 
person  from  each  nnconteatod  district  shall  constitute  the  executive  com- 
mittee. 

%  Sams— Amfndment  op  Rdles — Notice. 

Under  Primary  Election  Law  (Laws  1888.  c.  47S)  S  8,  snbd.  2,  providing 
that  the  rules  of  the  last  general  committee  of  a  political  party  shall 
remain  In  full  force  until  repealed  In  accordance  with  the  provisions  of 
the  act.  an  amendment  of  rules  without  notice,  In  violation  ot  such  pro- 
visions, is  void. 
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Application  by  the  people,  on  the  relation  of  Peter  J.  Garvey,  for 
a  writ  of  mandamus  against  the  Democratic  general  committee  of 
New  York  county  and  others.   Application  granted. 

James,  Schell  &  Elkus,  for  relator. 

Steuer,  Hoffman  &  Wahle,  for  respondents. 

LEVENTRITT,  J.  This  is  an  application  for  a  peremptory  writ 
of  mandamus  requiring  the  respondents  to  recognize  the  relator  as  a 
member  of  the  Democratic  general  committee,  and  to  recognize  as  a 
member  of  the  executive  committee  the  person  duly  chosen  by  the 
petitioner  and  his  fellow  members  from  the  Ninth  Assembly  District. 

The  relator  and  213  others  were,  at  the  primary  election  of  1902, 
pursuant  to  the  provisions  of  the  primary  election  law  (Laws  1899, 
c>  473)1  elected  as  delegates  to  or  members  of  the  Democratic  gen- 
eral committee.  They  thus  became  absolutely  entitled  to  their  seats 
on  that  committee,  and  possessed  of  all  the  rights  and  privileges  of 
any  other  member,  incapable  of  being  expelled  on  any  pretext  what- 
ever. People  ex  rel.  Coffey  v.  Democratic  Committee,  164  N.  Y. 
335.  58  N.  E.  124,  51  L.  R.  A.  674.  It  was  conceded  on  the  argument 
what,  under  existing  law,  could  not  be  disputed,  that  the  relator  and 
his  associates  were  members  of  the  general  committee,  with  all  the 
powers  pertaining  to  the  office.  The  contested  question  was  whether 
the  delegates  from  the  Ninth  Assembly  District  were  entitled  to  have 
one  of  their  number  designated  as  a  member  of  the  executive  com- 
mittee. The  solution  of  this  question  is  primarily  dependent  on  the 
rules  and  regulations  in  force  at  the  time  the  general  committee  met, 
on  December  30,  1902,  for  the  purpose,  among  other  things,  of  elect- 
ing or  designating  its  executive  committee.  The  primary  law  pro- 
vides that  the  niles  and  regulations  adopted  by  the  last  preceding 
general  committee  shall  remain  in  full  force  and  eflfect  until  repealed 
or  amended  in  accordance  with  the  provisions  of  the  act  (section  9, 
subd.  i).  On  December  30,  1902,  when  the  first  meeting:  of  the  gen- 
eral committee,  elected  that  fall,  was  held,  the  rules  and  regulations 
of  the  previous  year  were  in  force,  unrepealed  and  unamended.  Ar- 
ticle 5,  so  far  as  applicable,  provides  for: 

"An  exGcutire  committee  to  consist  of  one  ipember  from  each  assembly  dis- 
trict, with  the  exception  of  the  Thirty-Fourth  District,  In  which  district  there 
shall  be  one  member  for  that  portion  of  the  district  lying  sonth  of  the  Harlem 
river,  and  one  member  for  that  portion  of  the  district  lying  north  of  the 
Hnriem  river,  with  the  chairman  and  treasurer  of  the  general  committee,  the 
chtiirman  of  the  committee  on  finance,  the  chairman  of  the  committee  00 
printing,  the  chairman  of  the  cftmmlttee  on  resolnttons  and  correspondence, 
the  chairman  of  the  committee  on  election  officers,  the  chairman  of  the  com- 
mittee on  public  meetings,  and  the  committee  on  law  and  the  committee  on 
municipal  affairs  as  ex  otticio  members. 

"No  ex  ofQclo  memt>er  of  the  executive  committee  other  than  the  chairman 
and  treasurer  of  the  general  committee  and  the  chairman  of  the  committee  on 
finance  shall  be  entitled  to  a  vote. 

"The  member  from  each  assembly  district  and  from  the  annexed  district 
shall  be  chosen  by  the  members  of  the  county  committee  from  each  assonbly 
^strict  and  annexed  district,  and  their  names  reported  at  the  first  meeting 
of  the  county  committee.  In  the  event  of  the  members  from  any  district 
being  uiable  to  agree  upon  a  member  for  the  executive  committee,  the  presi- 
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dent  abaU  anoint  (me  of  tbe  members  of  tlie  comity  cmnmlttee  trom  sneb 
district  to  act  u  a  m^ber  of  tbe  execatlve  committee." 

Therefore,  when  the  general  committee  met,  the  rules  and  regu- 
lations guarantied  to  the  voters  of  the  Ninth  Assembly  District  rep- 
resentation through  one  of  their  delegates  on  the  executive  commit- 
tee. It  appears  as  a  fact,  to  be  accepted  as  true  on  this  application, 
that  the  delegates  from  that  district  had  chosen  and  were  prepared  to 
report  one  of  their  number  as  a  member  of  that  committee. 

As  a  result  of  the  occurrences  of  the  meetinpf  of  December  30th, 
the  Ninth  Assembly  District  was  deprived  of  its  representation  on 
the  executive  committee.  The  sole  question  here  is  whether  this  was 
according  to  the  rules  and  regulations.  It  is  not  contended  that  the 
procedure  followed  the  rules  and  regulations  of  the  last  preceding 
general  committee,  as  quoted,  but  it  is  claimed  that,  so  far  as  the  des- 
ignation of  the  executive  committee  was  concerned,  these  were  su- 
perseded. The  sole  method  of  accomplishing  that  is  given  by  subdi- 
vision 2  of  section  9  of  the  primary  election  law,  which  provides : 

"The  rales  and  regnlatloDB  of  parties,  and  of  the  conventions  and  commit- 
tees thereof,  shall  not  be  contrary  to,  or  Inconsistent  with,  the  provisions  of 
tbie  act,  or  of  any  other  law,  and  shall  not  be  amended  except  upon  reason- 
able notice." 

Without  any  previous  notice,  and  without  being  characterized  as 
an  amendment  to  the  rules  and  regulations,  there  was  offered  and 
adopted  at  the  meeting  of  December  30th  a  resolution  in  the  follow- 
ing language : 

"Resolved,  that  tbe  districts  be  called  In  their  order,  and  that  one  person 
from  each  uncontested  district  and  the  annexed  district,  with  the  exception 
of  the  ThWy-Fonrth  ZMstrtct,  In  which  district  there  shall  be  one  person  from 
that  portion  of  the  district  lying  south  of  the  Harlem  river,  and  one  person 
from  that  portion  of  the  district  lying  north  of  tbe  Harlem  ilver,  be  named 
to  amstltate  tbe  ezecntlve  committee  fix  tbe  year 

Immediately  prior  to  the  adoption  of  this  resolution  a  protest  had 
been  made  against  the  seating  of  the  delegation  from  the  Ninth  Dis- 
trict, and  their  right  to  membership  on  the  general  committee  con- 
tested. It  is  perfectly  clear  from  the  papers  that  the  resolution  was 
aimed  solely  at  that  district.  Without  attempting,  therefore,  to  pass 
upon  the  question  whether  such  a  discrimination  would  in  any  event 
be  legal,  even  if  accomplished  according  to  the  forms  of  law,  it  may 
be  said  that,  extending  the  principle  and  the  spirit  of  the  Coffey  Case 
to  that  at  bar,  such  a  discrimination  would  not  be  countenanced,  as  in 
effect  being  a  disfranchisement  of  the  voters  of  an  assembly  district 
acting  through  their  chosen  representatives. 

Here,  however,  the  forms  of  law  have  not  been  observed.  The 
resolution  and  the  previous  rules  and  regulations  are  in  conflict;  and 
the  former  was  illegal  and  ineffective  because  the  necessary  precedent 
steps  had  not  been  taken.  In  the  absence  of  any  notice,  reasonable 
or  otherwise,  the  rules  and  regulations  cotdd  not  be  amended.  It 
was  designed  that  the  primary  law  "should  control  not  only  the  choice 
but  the  conduct  of  political  committees"  (People  ex  rel.  Coffey  v. 
Democratic  Committee,  164  N.  Y.  p.  344,  58  N.  E.  127,  51  L.  R.  A. 
674),  and  its  provisions  cannot  be  nullified  by  the  adoption  of  a  resolu- 
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lion  Operating  by  indirection  to  establish  an  unauthorized  amendment. 
Terming  it  a  resolution,  when,  in  fact  and  effect,  it  was  an  amend- 
ment, does  not  relieve  it  of  the  necessity  of  having  as  its  support  the 
conditions  precedent  required  by  the  primary  law, 

I  do  not  deem  it  material  whether  or  not  the  relator  voted  for  this 
resolution.  He  asserts  that  he  did  not,  and  no  claim  is  made  that  he 
did.  It  is  clear  that  he  voted  for  no  declared  amendment  of  the  rules 
and  regulations,  and  he  is  therefore  entitled  to  invoke  those  which 
were  in  force  at  the  tune  his  rights  were  infringed  upon. 

I  allow  a  peremptory  writ  of  mandamus  as  a  strict  legal  right. 
Political  committees  are  under  the  control  and  mandate  of  statutes. 
They  require  that  in  party  matters  the  voters,  through  their  rep- 
resentatives, whether  one  or  two  degrees  removed,  shaU  express 
their  wishes.  If  the  result  is  that  an  undesirable  associate  is  forced 
on  the  other  members  of  a  committee,  or  a  subcommittee  acting  for  it, 
the  remedy  is  not  in  the  committee,  but  in  the  education  "^f  the  voters. 
A  principle  is  involved,  and  the  individual  case  must  not  be  allowed  to 
sanction  a  departure  bad  in  precedent,  unsound  in  law,  and  thoroughly 
inharmonious  with  democratic  doctrine. 

Application  granted. 


(3!>  MlBC.  Kep.  712.) 

TDEX.L  T.  PAINn  et  flL 

(Supreme  Court,  Special  Term,  New  Tork  County.  Febmaiy, 

L  Btockbrokkb — PnRCRASR  or  Stocks— Dutibs. 

Where  a  stockbroker  Is  ordered  to  purchase  certain  stocks.  It  Is  bis 
dnty  to  purcbase  promptly,  report  the  transaction  to  the  parcbaser,  re- 
ceive the  stock,  and  have  fix  certificates  ready  fw  delivery  wfaenevw 
the  parcbaser  sbell  pay  for  tbem. 

9.  Bahr— Loss— LuniMTT  OF  Pdrchabbr. 

Where  a  stockbroker  ordered  to  purchase  stocks  has  rendered  Qie  cos- 
tomer  an  account,  but  has  never  purchased  the  same,  he  cannot,  in  a 
fiubseqaent  action  for  an' aceonntlug.  charge  btm  with  the  loss  resulting 
from  the  sale. 

S.  Same— Sales  ok  HARanr. 

Where  a  stockbroker,  being  ordered  to  buy  certain  stocks,  buys  them 
on  a  margin,  he  cannot  sell  out  the  stocks  when  the  margin  Is  exhausted, 
nnless  the  cnstomor  waives  tender  of  them,  demand  of  payment  of  IkU- 
ance  due.  and  notice  of  ttroker'a  latent  to  sell. 

Where  a  stockbroker,  being  ordered  to  purchase  stocks,  nevor  purchases 
them,  the  customer  is  excused  from  demanding  tbem. 

Action  by  Joseph  B.  C.  Tuell  against  John  Overton  Paine  and  oth- 
ers.   Judgment  for  plaintiff. 

Henry  \V.  Harden,  for  plaintiff. 
Charles  £.  Travis,  for  defendants. 

GILDERSLEEVE,  J.  This  suit  arises  out  of  dealings  between 
the  plaintiff  and  the  defendants,  as,  respectively,  client  and  stock- 
brokers, and  the  relief  sought  is  the  opening  and  correction  of  two 
accounts  rendered  by  the  defendants  to  the  plaintiff  of  stock  trans- 
actions in  April  and  May,  1901.    By  these  accounts  the  defendants 
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brought  the  plaintiff  in  debt  to  them  in  $13^3.21  through  the  April 
transactions  and  in  $3,779.88  through  the  May  transactions.  The 
plaintiff  accepted  the  accoiuta  as  correct,  and  made  no  obiecUon 
to  them  until  the  following  October,  when  he  disaffirmed  aU  pur- 
chases of  stock  specified  in  the  accounts  as  made  for  him  between 
April  3  and  May  10,  1901,  on  the  ground  that  defendants  never 
made  those  purchases,  and  never  received  any  certificates  of  the  ■ 
stocks  so  reported  to  have  been  brought  for  his  account.  The 
-question  of  laches  was  expressly  waived  by  the  defendants  on  the 
trial.  The  defendants  claim  that  they  bought  the  stocks  in  question 
through  one  Hayden,  of  Philadelphia ;  that  plaintiff  did  not  keep  his 
margin  good ;  and  that  when  it  became  exhausted  they  sold  the  stocks 
for  plaintiff's  account  at  a  loss»  the  amount  of  which  they  charged  to 
him  in  the  accounts  here  in  question.  Defendants  also  claim  that 
plaintiff  never  demanded  nor  paid  for  the  stocks  which  were  so  pur- 
chased for  them.  The  complaint  charges  that  the  accounts  were 
represented  by  the  defendants  to  be  "just  and  true,"  but  that  they 
were  "false  and  fraudulent."  In  what  respect  they  were  fraudulent 
does  not  appear  from  the  complaint,  except,  perhaps,  by  inference 
from  the  charge  that  they  were  false.  Beyond  this  there  is  no  evi- 
dence of  fraud,  and  I  shall  not  regard  the  case  as  proceeding  for  fraud 
and  deceit,  but  simply  for  an  accounting,  and  shall  treat  the  allegation 
that  the  accotmts  were  fraudulent  as  not  characterizing  the  action,  but 
as  surplusage  only.  Conaughty  v.  Nichols,  42  N.  Y.  83 ;  Greentree 
V.  Rosenstock,  61  N.  Y.  583;  Segelken  v.  Meyer,  94  N.  Y.  473. 

The  relative  rights  and  duties  of  the  parties  to  this  suit  are  easily 
determined  by  reference  to  familiar  principles  of  law.  It  was  the 
<letendants'  duty,  upon  receiving  plaintiff's  order  to  purchase  the 
stocks  for  his  account,  to  do  so  promptly,  report  the  transaction  to 
him,  receive  the  stocks  for  him  and  have  the  certificates  ready  for 
delivery  to  him  whenever  he  should  call  for  them.  Markham  v.  Jau- 
don,  41  N.  Y.  235,  239;  Douglas  v.  Carpenter,  17  App.  Div.  329,  45 
N.  Y.  Supp.  219.  It  is  very  clear  from  the  evidence  in  this  cause  that 
the  defendants  never  bought  for  the  plaintiff  the  particular  shares  in 
question.  The  most  they,  perhaps,  did  was  to  give  Mr.  Hayden  an 
order  for  them.  Hayden  never  delivered  the  stock  to  defendants,  and 
they  never  demanded  it  of  him.  The  claim  that  they  had  this  stock 
pledged  with  99  per  cent,  of  all  their  stocks,  and  could,  if  plaintiff  had 
demanded  it,  obtained  enough  for  delivery  to  him  from  the  pledgees, 
or  could  have  borrowed  it,  and  thus  been  in  a  position  to  make  the 
delivery  within  what  they  call  a  reasonable  time,  is  not  satisfactorily 
proved ;  but,  if  it  were,  it  would  be  of  no  avail  to  them.  If  they  really 
bought  the  stock  for  the  plaintiff,  it  was  his  property  from  the  mo- 
ment it  was  purchased,  subject,  of  course,  to  the  payment  of  the  pur- 
chase price  (Dos  P.  Stock  Br.,  ng;  Markham  v.  Jaudon,  41  N.  Y. 
235,  240;  Gruman  v.  Smith,  8i  N.  Y.  25,  28);  and  defendants  were 
bound  to  have  it  ready  for  delivery  immediately  on  plaintiff's  demand. 
This  is  the  law,  and,  as  Mr.  Burr  testified,  the  custom  of  brokers. 
Mr.  Burr's  language  on  the  stand  was:  "It  [the  stock]  is  held  for 
the  customer,  and  he  [the  broker]  is  obliged  to  deliver  the  stock  to 
the  customer  at  any  time  he  asks  for  it.    He  must  have  it  ready  for 
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the  customer  at  any  moment"  See  cases  cited,  supra.  Mr.  Paine, 
one  of  the  defendants,  testified  that,  according  to  his  understanding, 
the  broker  has  a  reason^le  time  in  which  to  deliver  securities  to  his 
customer,  which  he  regarded  as  "about  two  weeks."  Mr.  Paine  is 
not  a  member  of  the  New  York  Stock  Exchange,  while  Mr.  Bun- 
is  ;  and  he  is  also  a  member  of  its  board  of  governors.  But  if  Mr. 
Paine's  view  of  the  time  allowed  to  brokers  in  which  to  deliver  stock 
bought  for  a  customer  should  accord  with  the  custom,  it  is  too  un- 
reasonable to  obtain  the  sanction  of  the  law.  Evidence  was  given  to 
show  that  by  the  rules  of  the  Stock  Exchange  Clearing  House  a  bro- 
ker receives,  on  settlement,  only  the  difference  between  the  quantity 
of  stock  sold  and  the  quantity  bought  by  him ;  that  is,  if  for  several 
customers  he  buys  ipoo  shares  and  sells  900  shares,  he  receives  the 
difference  between  these  two  amounts,  viz.,  xoo  shares.  That  cu^om, 
however,  cannot  affect  the  relations  between  the  broker  and  his  cus- 
tomer. The  latter  is  entitled  to  the  stock  which  is  bought  for  him, 
without  regard  to  the  rights  of  other  customers.  It  would  be  a 
strange  thing  if  a  broker  could  excuse  his  failure  to  deliver  to  his 
customer  stocks  bought  for  him  on  the  ground  that  at  the  clearing 
house  his  sales  and  purchases  in  a  given  case  balanced  each  other, 
and  that,  therefore,  he  had  no  stock  for  his  client.  Holding,  as  I 
must,  on  the  testimony,  that  the  defendants  did  not  purchase  the 
stocks  charged  to  the  plaintiff  in  their  accounts  rendered,  the  plain- 
tiff is  not  chargeable  with  any  loss  on  the  sale  thereof,  since  the 
defendants  could  not  sell  for  plaintiff's  account  stocks  which  they 
never  received  for  him. 

The  defendants  claim  that  they  had  the  right,  under  their  agree- 
ment with  the  plaintiff,  to  sell  his  securities  when  his  margin  was 
exhausted.  The  terms  of  this  agreement  do  not  appear,  and,  in  the 
absence  of  a  specific  agreement  on  the  part  of  the  plaintiff  waiving 
not  only  tender  of  the  stock  and  demand  of  payment  of  the-  amount 
due  the  defendants,  but  also  notice  of  their  mtention  to  sell  his  se- 
curities in  default  of  such  payment,  with  the  time  and  place  of  sde, 
the  sale  was  wrongful.  Wilson  v.  Little,  2  N.  Y.  443,  51  Am.  Dec 
307;  Markham  v.  Jaudon,  supra;  Stenton  v.  Jerome,  54  N.  Y.  480, 
483 ;  Usher  v.  Van  Vranken,  48  App.  Div.  416,  63  N.  Y.  Supp.  104. 
No  question  of  the  plaintiff's  duty  to  demand  the  stocks  tn  question 
arises  in  the  case.  As  the  defendants  had  no  stocks  tq  deliver  to 
the  plaintiff,  no  demand  by  him  was  necessary. 

The  injunctive  relief  asked  for  in  the  complaint  cannot  be  granted. 
It  was  not  shown  that  defendants  were  insolvent,  nor  is  this  a  proper 
case  for  that  measure  of  relief.  Park  v.  Musgrave,  a  Thomp.  &  C. 
571.  Judgment  for  the  plaintiff  that  the  account  be  settled  in  accord- 
ance with  these  views.    Let  findings  or  a  decision  be  submitted. 

Judgment  for  plaintiff. 
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LANGLEY  v.  WBSTCHKSTEB  TRUST  00.  et  aL 

(Bnpreme  Court,  Special  Term,  New  York  County.   Februarr,  1908.) 

1.  WlLI^COKSTRDCTION. 

Testator  divided  his  residuary  estate  equally  bctweeo  bis  sister  and  HIh 
two  brothers,  field,  that  the  share  of  a  brother,  who  died  before  the 
testator,  went  to  testator's  of  On,  and  did  not  pass  to  the  survtron 
as  a  class. 

Action  by  Edward  D.  W.  Langley  against  the  Westchester  Trust 
Company  and  others  to  construe  a  will.    Decree  rendered. 

Burr  &  Davidson  (Clarence  L.  Barber,  of  counsel),  for  plaintiff. 

Remsen  &  Parsons,  for  Westchester  Trust  Company. 

Forster,  Hontling  &  Klenke  fWm.  G.  Choate  and  George  A.  Hot- 
aling,  of  counsel),  for  Louis  V.  Sone. 

Sidney  Ward,  in  pro.  per.  and  for  Barker,  executcM. 

Mannice,  Abbott  &  Perry  (Everett  V.  Abbott,  of  counsel),  for 
Catherine  C.  K.  Hagen. 

TRUAX,  J.  Francis  C.  Flemming  made  his  will  in  i88o.  At  that 
time  his  father,  Thomas  Flemming,  his  mother,  Frances  A.  Flemming, 
his  brothers,  Walter  Flemming  and  Henry  Flemming,  and  his  sister, 
Anna  Flemming  Kimball,  were  living.  He  provided  in  his  will  that 
the  executors  therein  named  should  convert  all  his  property  into 
money,  and  that  the  executors  should  purchase  $50,000  of  bonds  and 
hold  them  in  trust  during  the  life  of  one  Mary  F.  Cowie,  she  to  receive 
the  income  thereof  during  her  life,  and  after  the  death  of  the  said  Mary 
F,  Cowie  the  testator  bequeathed  the  $50,000  of  bonds  so  to  be  pur- 
chased to  his  sister,  Anna  Flemming  Kimball,  and  his  two  brothers, 
Walter  and  Henry  Flemming,  to  be  equally  divided  between  the  three, 
share  and  share  alike.  ■  The  testator  gave,  devised,  and  bequeathed 
the  rest,  residue,  and  remainder  of  his  estate,  real  and  personal,  in  trust 
to  his  executors,  who  were  to  pay  the  income  of  said  estate  to  the 
testator's  father  and  mother  in  equal  proportions  during  their  lives, 
and,  after  the  death  of  either,  to  pay  to  the  survivor  the  whole  of  said 
income  derived  from  such  residue  during  the  life  of  such  survivor. 
And  on  the  death  of  both  father  and  mother  he  gave  all  the  said  estate 
to  his  sister,  Anna  Flemming  Kimball,  and  to  his  brothers,  Walter 
Flemming  and  Henry  Flemming,  their  heirs  and  assigns,  to  be  equally 
divided  between  them,  share  and  share  alike.  TTie  above-named 
Walter  Flemming  died  before  the  testator,  Francis  C.  Flemming, 
and  when  the  testator  died  his  father  and  mother  and  his  brother 
Henry,  and  sister,  Anna,  were  living.  The  question  to  be  determined 
here  is,  did  the  testator  die  intestate  as  to  the  one-third  of  the  estate 
bequeathed  to  his  brother  Walter  Flemming,  or  did  it  go  to  the  sur- 
vivors, Anna  Flemming  Kimball  and  Henry  Flemming,  share  and 
share  alike?  I  am  of  the  qpinibn  that  said  Francis  C.  Flemming  died 
intestate  as  to  the  one-third  of  the  estate  bequeathed  to  his  brother 
Walter  Flemming.  Savage  v.  Burnham,  17  N.  Y.  561 ;  Beekman  v. 
Bonsor,  23  N.  Y.  298,  80  Am.  Dec.  269;  Downing  v.  Marshall,  23 
N.  Y.  366, 80  Am.  Dec.  290;  Everitt  v.  Everitt,  29  N.  Y.  39 ;  Embury 
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V.  Sheldon,  68  N.  Y.  227;  Stevenson  v.  Lesley,  70  N.  Y.  512; 
Monarque  v.  Monarque,  80  N.  Y.  320;  Delafietd  v.  Shipman,  103 
N.  Y.  463,  9  N.  E.  184;  Matter  of  WeUs,  113  N.  Y.  396, 21  N.  E.  137. 
10  Am.  St.  Rep.  457;  Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E.  177; 
Matter  of  Seebeck,  140  N.  Y.  241, 35  N.  E.  429;  Matter  of  Kimberly's 
Estate,  150  N.  Y.  90,  44  N.  E.  945;  MofEett  v.  Elmendorf,  152  N.  Y. 
475,  46  N.  E.  845,  57  Am.  St  Rep.  529;  Matter  of  Brown,  154  N.  Y. 
313,  48  N.  E.  537;  Matter  of  Russell,  168  N.  Y.  169,  61  N.  E.  166. 

In  Matter  of  Russell,  168  N.  Y.  169,  61  N.  E.  166,  the  testator, 
James  Russell,  gave,  devised,  and  bequeathed  to  his  wife  and  children 
all  the  rest,  residue,  and  remainder  of  his  estate,  to  be  divided  equally 
between  them,  share  and  share  alike;  that  is  to  say,  to  his  wife  one 
share,  and  to  each  child  an  equal  share  with  his  wife.  He  died  leav- 
in^  behind  him  surviving  his  widow  and  five  children.  One  of  his 
children  married  one  James  K.  Black,  and  died  thereafter  without 
issue  and  intestate.  The  question  before  the  Court  of  Appeals  in  the 
case  above  cited  was  what  disposition  should  be  made  ol  the  share 
of  the  residuary  estate  of  the  child  so  dying,  and  it  was  held  that  the 
devisees  did  not  take  as  a  class,  but  that  eadi  took  distributively. 

In  Moffett  V.  Ehnendorf,  152  N.  Y.  475,  46  N.  E.  845,  57  Am.  St 
Rep.  529,  the  devise  was  "to  my  aunt,  Catherine  ElweU,  and  ray 
cousins,  Mary  S.  Elmendorf,  John  D.  Elwell  [and  others],  each  to 
take  an  equal  share  therein,"  and  it  was  held  that  the  beneficiaries  took 
distributively,  and  not  collectively,  and  that  the  lapsed  devises  went 
into  the  residuum  of  the  estate,  and  not  to  the  survivors.  In  Matter 
of  Kimberly's  Estate,  150  N.  Y.  90,  44  N.  E.  945,  the  testator  gave, 
devised,  and  bequeathed  all  his  estate,  real  and  personal,  of  what- 
soever kind,  wheresoever  situated,  unto  his  three  sisters,  Mary, 
Annie,  and  Louisa.  Mary  died  before  the  testator  died.  It  was  held 
that  the  words  above  mentioned  constituted,  by  force  of  the  statute 
(i  R.  S.  [ist  Ed.]  pt.  2,  c.  I,  tit.  2,  p.  727,  §  44),  a  tenancy  in  common, 
and  not  ajoint  tenancy  or  a  bequest  to  a  class.  It  was  also  further 
held  that  the  statute  above  referred  to  applied  to  personal  as  well 
as  real  estate.  Mr.  Justice  Martin,  in  writing  the  opinion  of  the 
court,  said :  "The  canon  of  interpretation  to  the  effect  that,  if  there 
are  two  modes  of  interpreting  a  will,  that  is  to  be  preferred  which 
will  prevent  total  or  partial  intestacy,  has  no  application  here.  Tlie 
statutes  and  decisions  are  controlling,  and  cannot  be  changed  or  ren- 
dered nugatory  by  any  mere  rule  of  construction."  And  to  the  same 
effect  are  the  other  cases  above  cited.  I  am  of  the  opinion  that  one- 
third  of  the  estate  of  Francis  C.  Flemming  lapsed,  and  that  Thomas 
Flemming,  the  father  of  Francis  C.  Flemming,  took  the  said  one- 
third  of  said  Francis  C.  Flemming's  estate  as  the  sole  next  of  kin 
of  said  Francis  C.  Flemming. 

While  the  agreement  of  February  9th  is  an  agreement  to  convey  all 
the  interest  of  Mrs.  Skinner  in  the  estate  of  Thomas  Flemming,  it 
did  not  convey.  AH  that  was  in  fact  done  by  the  parties  to  the  agree- 
ment of  February  9th  is  shown  by  the  receipt  signed  by  Mrs.  Suther- 
land a  few  days  after  the  execution  of  the  agreement  of  February  9th, 
in  which  receipt  Mrs.  Sutherland  uses  the  following  language :  "The 
foregoing  being  all  the  properties  and  assets  agreed  to  be  transferred 
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or  conveyed  to  me  by  the  said  Frances  A.  Skinner  under  the  agree- 
ment bearing  date  February  9,  1893,  after  the  payment  of  costs  and 
counsel  fees  and  the  debt  clue  from  the  estate  of  Thomas  Flemming 
to  the  estate  of  Francis  C.  Flemming."  This  was  the  instrument  that 
closed  the  transaction,  and,  if  there  was  any  ambiguity  in  the  agree- 
ment of  February  9th,  it  was  resolved  by  this  receipt.  It  is  also  to  be 
noticed  that  the  instrument  of  February  9th  makes  no  reference  to 
the  interest  of  Mrs.  Skinner  in  the  principal  of  the  estate  of  Francis 
C  Flemming,  while  it  does  specify  with  great  definiteness  the  property 
which  it  intended  to  transfer.  For  the  reasons  above  stated  I  am 
of  the  opinion  and  I  decide  that  the  interest  given  and  devised  to 
Walter  Flemming  by  Francis  C.  Flemming  lapsed  by  the  death  of 
the  said  Walter  Flemming  prior  to  the  death  of  the  said  Francis  C. 
Flemming,  and  passed  into  the  residuary  estate  of  said  Francis  C. 
Flemming ;  that  on  the  death  of  the  said  Francis  C.  Flemming  his 
fatlier,  Thomas  Flemming,  succeeded  to  that  interest  as  in  cases  of 
intestacy ;  that  such  interest  is  now  owned  by  the  plaintiff  in  this 
action ;  that  as  to  the  personal  property  the  defendant  the  West- 
chester Trust  Company  should  account  to  plaintiff  as  owner  of  one- 
sixth  thereof  except  the  corpus  of  the  fund  of  $50,000,  the  income  of 
which  was  to  be  paid  to  Mary  F.  Cowie  during  her  natural  life ;  that 
as  to  that  fund  the  plaintiff  has  a  vested  estate  in  remainder  to  such 
portion  thereof  as  passed  on  the  death  of  the  said  Francis  C.  Flem- 
ming to  Thomas  Flemming;  that  as  to  the  real  estate  the  plaintifif 
has  a  vested  estate  in  fee  of  one-half  of  that  portion  that  was  de- 
vised to  Walter  Flemming;  and  that  the  plaintiff  is  entitled  to  costs 
and  an  extra  allowance,  payable  out  of  the  estate. 
.  Ordered  accordingly. 


<39  Misc.  Kep.  738.) 

PUTNAM  v.  LINCOLN  SAFE-DEPOSIT  CO.  et  bL 

(Supreme  Oonrt,  Special  Term,  St  Idwrence  Oonnty.  February,  1908.) 

L  TrITRT— MlNOLINO  MONRTS  OP  BbETBFICIARIBS— ADMISSIONS  OF  TBOTTBB. 

In  an  action  In  another  state  a  foreign  will  bad  been  declared  to  create 
In  the  linsband  of  a  child  of  the  testator  a  valid  active  trust  for  her  benefit 
and  that  of  her  children,  vltb  remainder  to  them  in  fee  after  her  death. 
The  husband  and  wife  resided  in  New  York,  and  dealt  with  the  estate 
as  If  It  belonged  to  the  wife  and  the  children,  disregarding  the  trust,  and 
tbe  husband  put  trust  securities  in  the  nnme  of  the  wife,  and  bought 
new  securities  with  trust  moneys  In  her  name,  and  kept  a  joint  bank 
account,  and  had  access  to  tbe  trust  securities,  which  were  kept  with  tbe 
defendant  security  company.  After  tbe  husband's  death,  which  preceded 
that  of  his  wife  by  about  ten  months,  a  statement  was  found  of  the  trost 
estate,  which  showed  the  amount  thereof,  and  that  the  commlaalons  and 
ezpenaes  of  tbe  trustee  had  been  paid,  and  that  certain  secuiltles  belonged 
to  the  trust  estate.  There  was  also  found  a  note  by  the  wife  to  the  hus- 
band as  trustee,  which  balanced  the  account.  Held,  that  such  statement 
was  competent  evidence  against  the  wife  and  her  estate  to  show  the  tme 
ownership  of  the  securities  found. 
&  Same— Transaction  with  Decrdbnt. 

Where  a  husband,  trustee  for  his  wife  and  children,  together  with  bis 
wife,  treated  the  ^tate  as  her  own.  and  made  a  written  statement  while 
his  wife  was  living  as  to  tbe  condition  of  the  trust  estate,  on- his  subse- 
quent dpatb,  followed  by  hers,  aucta  statement  was  admissible  as  against 
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the  estate  of  the  wife,  and  was  not  Incompetent  under  Code  Civ,  Proc. 
S  82S.  on  the  ^ound  thnt  the  truBtee,  If  livlns.  would  be  an  Incompetent 
witness  against  her  estate. 

Action  by  Robert  M.  S.  Putnam  against  the  Uncoln  Safe-Deposit 
Company  and  others.  Motion  to  confirm  report  of  referee.  Modi- 
fied and  approved. 

Albert  Stickney  and  Otto  C.  Wierum,  Jr.,  for  plaintiff. 
Samuel  Iloff,  for  Safe-Deposit  Company. 

Edgar  T.  Brackett  and  Nash '  Rockwood,  for  defendant  John  R. 

Putnam. 

C.  H.  Sturges,  in  person  and  for  Israel  Putnam. 
Corliss  Sheldon,  for  administrator  of  John  R.  Putnam. 

KELLOGG,  J.   The  interlocutory  judgment  herein  (34  Misc. 

Rep.  333,  69  N.  Y.  Supp.  808,  66  App.  Div.  136,  72  N.  Y.  Supp.  968) 
establishes  that  Judge  Putnam  was  trustee  for  his  wife  and  her  chil- 
dren under  the  will  of  Robert  M.  Shoemaker,  his  wife's  father,  and 
the  only  question  here  is  to  determine  whether  certain  property  be- 
longed to  Mrs.  Putnam,  and  goes  by  her  will  to  one  of  her  sons,  or 
belonged  to  the  trust  estate,  and  goes  under  her  father's  will  to  her 
three  sons.  The  referee  has  found  the  property  belongs  to  the  trust 
estate.  No  persons  are  interested  in  the  question  except  the  three 
sons.  The  report  of  the  referee  is  so  full  and  convincing  as  to  his 
reasons  that  it  is  necessary  to  say  but  little  in  addition  to  it.  The 
will  in  question  was  an  Ohio  will,  and  notwithstanding  the  fact  that 
the  Ohio  courts  had  decided  before  this  property  came  to  Justice 
Putnam  that  there  was  a  valid  trust,  and  that  he  took  title  as  trustee, 
it  is  evident  that  Judge  Putnam  acted  in  the  administration  of  the 
estate  to  quite  an  extent,  in  the  belief  that  there  was  no  legal  trust, 
and  that  he  was  simply  the  manager  of  the  estate  for  the  benefit  of 
his  wife,  and  that  the  children  were  to  have  what  was  left  of  it  at 
her  death.  From  the  answer  of  Mrs.  Putnam  and  the  conduct  of 
the  estate  it  is  evident  that  she  also  took  this  same  view  of  the  sit- 
uation. Mrs.  Putnam  survived  her  husband  but  a  very  short  time, 
and  consequently  this  case  rests  to  quite  an  extent  upon  inferences 
to  be  drawn  from  the  few  facts  which  are  established.  We  find  al- 
most immediately  after  the  receipt  of  the  trust  property  a  box  in  the 
defendant  Safe-Deposit  Company's  vault  is  rented  in  the  name  of 
John  R.  or  Mary  S.  Putnam,  to  which  box  both  of  said  parties  had 
free  access  at  all  times,  and  in  this  box  most  of  the  securities  in  ques- 
tion were  found.  Almost  immediately  after  the  receipt  of  the  trust 
property  a  bank  account  is  opened  in  the  name  of  John  R.  or  Mary 
S.  Putnam,  in  which  the  trust  income,  his  salary  as  justice,  and  her 
small  private  income,  as  well  as  his  small  private  income,  are  deposited, 
and  also  moneys  received  at  different  times  from  a  sale  of  trust  se- 
curities. This  account  was  checked  upon  by  either  party  at  will  for 
personal,  housekeeping,  investment,  or  other  purposes.  No  other 
bank  account  was  used  for  the  trust  estate  or  by  either  of  the  parties 
except  until  about  May,  1888,  a  small  account  was  kept  by  J.  R.  Put- 
nam as  attorney.   After  the  commencement  of  this  action  there  was 
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found  in  this  safe-deposit  box  about  $70,200  in  securities,  mostly  cer- 
tificates of  corporate  stocks  registered  in  the  name  of  Mary  S.  Put- 
nam, whicli,  from  the  identity  in  amount  and  name  of  each  security, 
are  easily  identified  as  the  same  securities  which  were  received  by  the 
trustee  from  the  Shoemaker  estate.  The  coupon  bonds  remained  in 
the  same  condition  in  which  they  were  received  by.  the  trustee.  The 
registered  bonds  had  been  changed  to  the  name  of  Mary  S.  Putnam. 
The  certificate,  representing  a  large  amount  of' these  stocks,  was  is- 
sued in  the  name  of  Mary  S.  Putnam,  November  i,  1887,  almost  im- 
mediately after  the  trustee  received  them.  We  also  find  in  this  box 
new  securities  standing  in  her  name  to  the  amount  of  $64,890.  Some 
real  estate,  concededly  the  property  of  the  trust,  was  transferred  from 
the  name  of  the  trustee  to  that  of  his  wife.  An  account  book  is  found, 
evidently  containing  many  accounts  with  various  persons  before  Judge 
Putnam  became  trustee.  And  here  is  found  an  account  in  the  name 
of  John  R.  Putnam,  trustee,  in  which  he  entered  the  receipts  of  in- 
come from  the  trust,  his  salary  as  justice,  her  small  personal  income, 
and  his  private  income.  The  pages  torn  from  this  book  deprive  us 
of  a  part  of  this  account,  and  also  of  his  inventory  of  the  trust  prop- 
erty, which,  from  the  index,  we  infer  was  upon  some  leaves  which 
have  been  torn  out.  It  is  possible  this  account,  if  inviolate,  might 
have  shown  a  sale  of  the  trust  securities  and  other  valuable  informa- 
tion. Just  before  Judge  and  Mrs.  Putnam  were  about  to  take  an 
ocean  voyage  for  his  health,  and  from  which  he  did  not  return,  he 
prepared  a  statement  of  the  trust  fund  (Exhibit  27),  and  left  it  in 
his  safe,  together  with  a  note  given  by  his  wife  to  him  as  trustee  for 
$36,9^7.  The  amount  of  this  note  just  balances  the  account  as  he  made 
it.  The  note  is  found  with  the  account,  and  it  is  not  quite  clear  wheth- 
er her  will  accompanied  them  or  not.  This  statement  shows  that  the 
original  securities  standing  in  the  name  of  Mary  S.  Putnam  in  the 
safe-deposit 'box  are  a  part  of  the  trust  estate,  and  also  that  the  new 
securities  found  in  said  box  have  been  purchased  to  take  the  place 
of  trust  securities  which  had  been  sold.  The  statement  charges  him 
with  the  securities  received  from  the  Shoemaker  estate,  shows  that 
his  commissions  and  expenses  have  been  paid,  and  that  these  securi- 
ties are  the  trust  securities.  This  statement  is  absolutely  conclusive 
in  this  case  if  it  is  evidence  against  Mrs.  Putnam  and  her  estate.  Judge 
Putnam  had  particular  knowledge  of  all  the  facts  stated.  In  char- 
ging himself  with  over  $200,000  of  securities,  and  acknowledging  pay- 
ment of  his  expenses  and  commissions,  the  statement  was  a  declara- 
tion against  his  interest,  and  thus  became  evidence  for  what  it  is  worth 
as  to  all  parties  and  all  its  contents.  Steph.  Ev.  art.  28.  The  facts 
in  this  case  verify  and  confirm  the  contents  of  that  statement.  Mrs. 
Putnam  has  put  herself  in  a  position  with  reference  to  this  trust  es- 
tate that  makes  it  easy  for  a  court  of  equity  to  determine  what  con- 
stitutes the  trust  fund  so  far  as  she  and  her  estate  is  concerned.  She 
is  certainty  chargeable  with  knowledge  of  the  trust;  that  the  securi- 
ties of  the  trust  practically  all  stand  m  her  name,  and  began  at  least 
to  be  changed  to  her  name  within  two  months  after  the  trustee  re- 
ceived them,  and  that  those  payable  to  bearer  were  with  tl;^  others 
in  a  box  in  which  she  was  joint  lessee,  and  to  which  she  had  free 
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access.  Tlie  dividend  checks  upon  the  securities  standing  in  her  name 
must  have  been  payable  to  her  order,  and  she  must  have  known  that 
slie  had  not  property  of  her  own  sufficient  to  produce  such  an  income. 
The  bank  account  in  her  name«  and  upon  which  she  checked,  and  in 
which  her  private  income,  though  small,  was  kept,  charges  her  with 
general  knowledge  of  its  condition  from  time  to  time.  It  does  not 
appear  that  at  the  time  the  box  in  the  safe-deposit  company  was  rent- 
'ed  she  had  any  securities  of.  her  own  to  put  there.  Neither  does  it 
appear  that'  any  securities,  concededly  the  private  property  either  of 
herself  or  Judge  Putnam,  were  ever  placed  in  this  box.  It  is  not 
unreasonable  to  assume  that  the  other  securities  which  were  not  found 
were  transferred  to  her  at  about  the  time  the  transfers  began  to  be  so 
made,  and  if  so  they  could  be  sold  only  with  her  consent  and  under 
her  signature.  Here,  where  her  connection  with  the  trust  estate 
has  been  such  that  she  was  at  least  called  upon  to  explain  her  connec- 
tion with  it,  and  from  wliat  source  she  derived  this  large  amount  of 
property  standing  in  her  name,  it  does  not  appear  that  at  the  time 
of  her  death  Judge  Putnam's,  estate,  or  she  herself,  owned  any  prop- 
erty of  any  considerable  value  aside  from  Putnam  Place,  which  was 
concededly  her  property  during  all  the  time.  It  is  not  reasonable  to 
suppose  that  Judge  Putnam  has  managed  the  trust  estate  so  badly 
that  he  lost  the  greater  part  of  it,  but  managed  his  wife's  business  so 
successfully  that  she  made  about  what  the  trust  estate  lost.  For  it 
is  a  fair  inference  from  the  evidence  that  he  purchased  these  new  se- 
curities and  had  them  registered  in  her  name,  and  it  does  not  appear 
that  she  carried  on  any  business,  or  had  any  private  sources  of  in- 
come aside  from  what  she  received  from  this  estate.  Neither  does 
it  appear  from  the  evidence  that  any  particular  part  of  the  trust  es- 
tate was  lost  by  bad  investments  or  otherwise.  The  referee  finds 
some  losses,  but  those  are  on  securities  which  are  actually  found,  but 
which  the  referee  determines  should  have  been  sold.  We  cannot 
assume  that  this  trustee  has  deliberately  used  for  his  own  private  pur- 
poses this  trust  estate,  and  thus  become  guilty  of  a  deliberate  inten- 
tional breach  of  trust,  but  it  is  a  better  means  of  accounting  for  the 
securities  to  say,  as  Judge  Putnam  said  in  the  statement  in  evidence, 
that  the  trust  securities  are  the  securities  found  in  the  box  in  the  joint 
possession  of  himself  and  wife,  and  that  this  joint  possession,  and  the 
transfer  of  the  securities  to  her  name,  arises  from  the  fact  of  the 
wrong  construction  which  both  he  and  his  wife  put  upon  the  provi- 
sions of  the  will.  The  acts  of  both  of  them  are  more  consistent  if 
viewed  in  that  light. 

It  is  undoubtedly  the  law  that  the  fact  that  securities  stand  in  the 
name  of  a  party  is  evidence  that  he  is  the  owner,  but  when  we  re- 
member that  Judge  Putnam  and  Mrs.  Putnam  put  the  known  trust 
securities  in  her  name,  and  seem  to  have  selected  that  name  as  the 
name  in  which  to  put  the  trust  securities,  the  fact  that  the  securities 
stand  in  her  name  is  of  but  very  little  importance  in  a  question  be- 
tween her  and  the  trust  estate  as  to  their  ownership.  They  were  as 
much  in  his  possession  as  in  hers,  and  the  new  securities  were  as 
much  in  his  control  as  the  old  securities  were,  which  undoubtedly  be- 
longed to  the  trust.    Her  evidence  of  title  to  the  one  is  as  good  a.<i  to 
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the  other,  so  far  as  the  place  in  which  they  were  found  and  the  name 
in  which  they  stand  is  concerned.  The  giving  of  her  note  to  the  trust 
for  the  deficiency  in  the  trust  fund  is  in  the  line  with  their  joint  con- 
trol and  use  of  the  trust.  And  that  fact,  and  the  way  in  which  this 
husband  and  wife  managed  this  trust  property,  leads  to  the  conclusion 
that  she  is  fairly  chargeable  with  the  knowledge  of  the  contents  of 
the  statement  Exhibit  No.  27,  and  that  that  exhibit  states  the  facts 
as  they  both  understood  them. 

But  it  is  most  seriously  contended  that  the  Delaware  &  Hudson 
Canal  Company  stock,  of  the  stated  value  of  $35,960,  and  now  of 
greater  value,  found  in  the  safe-deposit  box  standing  in  the  name  of 
Mrs.  Putnam,  was  purchased  with  money  actually  belonging  to  her. 
It  seems  that  when  Putnam  Place  burned  the  $25,000  insurance  mon- 
ey concededly  hers  was  deposited  in  this  bank  account,  and  used  by 
him  in  purchasing  in  her  name  New  York  Central  stock,  and  that  it 
is  probable  that  the  proceeds  of  that  stock  deposited  in  this  bank  ac- 
count produced  the  particular  fund  which  bought  this  Delaware  & 
Hudson  Canal  Company  stock.  It  also  appears  that  after  the  pur- 
chase, and  before  the  sale  of  this  New  York  -Central  stock,  Putnam 
Place  was  rebuilt  at  an  expense  of  upwards  of  $25,000,  and  the  ex- 
penses thereof  were  paid  from  this  same  bank  account.  The  referee 
finds  that  equity  is  satisfied  by  treating  this  Delaware  &  Hudson  and 
other  new  stocks  as  substitutes  to  make  up  the  corpus  of  the  estate, 
and  that  no  charge  should  therefore  be  made  upon  Putnam  Place  for 
the  moneys  spent  in  rebuilding  it.  His  conclusion  is  right,  but  it  may 
be  also  said  that  it  is  unnecessary  to  trace  particular  moneys  and  the 
use  of  them,  so  long  as  there  is  a  deficiency  in  the  corpus  of  the  es- 
tate arising  from  the  way  in  which  it  was  administered.  Equity  will 
not  allow  to  Mrs.  Putnam  the  rebuilt  house  and  the  securities  bought 
with  the  insurance  moneys  under  the  circumstances  of  this  case.  The 
trust  certainly  should  be  allowed  to  keep  the  money  from  the  New 
York  Central  stock  to  replace  the  money  used  in  rebuilding  Putnam 
Place.  The  estate  of  Mrs.  Putnam  is  called  upon  to  follow  this  bank 
account  further.  By  her  dealings  she  has  so  complicated  and  irt' 
volved  the  trust  estate  that  she,  rather  than  the  cestui  que  trust,  mar 
properly  be  charged  with  proving  whose  money  any  particular  money 
found  in  this  bank  account  was,  especially  as  by  placing  the  known 
trust  securities  in  her  name  she  cannot  rely  upon  the  presumption, 
which  might  otherwise  apply,  that  the  securities  in  her  name  are  hers. 
Whether  this  money  deposited  in  this  account  which  went  to  buy 
the  New  York  Central  stock  or  the  Delaware  &  Hudson  Canal  stock 
was  actually  hers,  or  the  trust's,  or  Judge  Putnam's,  depended  upon 
the  actual  state  of  the  accounts  of  each  with  the  trust.  The  moment 
it  went  into  the  general  bank  account  it  was  such  a  commingling  of 
trust  and  individual  funds  that  it  lost  its  identity,  and  before  either 
individual  could  claim  it  as  against  the  trust  it  should  appear  that 
his  or  her  account  with  the  trust  is  such  that  it  is  not  needed  to  make 
up  the  deficiency  in  the  trust  fund.  It  may  have  taken  all  of  this 
deposit  of  insurance  money,  or  the  money  from  the  New  York  Cen- 
tral stock,  to  make  up  trust  funds  which  had  previously  been  used 
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-by  Mrs.  Putnam  from  this  same  account,  or  of  securities  taken  by  her 
consent  or  act  from  the  trust  fund. 

It  is  contended  that  the  statement  of  Judge  Putnam,  Exhibit  No. 
27,  is  inadmissible  under  section  829  of  the  Code  of  Civil  Procedure, 
as  Judge  Putnam,  if  living,  would  be  an  incompetent  witness  against 
her  estate.  But  this  statement  was  made  when  both  were  living,  and 
if  admissible  in  evidence  its  competency  should  properly  be  determin- 
ed as  of  that  time.  Moreover,  the  receipt  of  such  a  statement  is  not 
'"being  examined  as  a  witness,"  within  the  meaning  of  that  section. 
Lyon  V.  Ricker,  141  N.  Y.  225, 231,  36  N.  E.  189;  Matter  of  Callister, 
i53  N.  Y.  294,  305-307,  47  N.  E.  2^,  60  Am.  St.  Rep.  620, 

Nor.  does  any  party  here  derive  any  interest  from  Judge  Putnam. 
The  interest  comes  from  the  Shoemaker  will.  Neither  is  the  evi- 
dence of  the  Shoemaker  executors  as  to  what  funds  they  turned  over 
to  Judge  Putnam  inadmissible  under  section  829.  They  are  not  in- 
terested in  the  event  of  this  action.  Eisenlord  V.  Qum,  126  N.  Y. 
552,  27  N.  E.  1024,  12  L.  R.  A.  836. 

The  referee  has  properly  charged  the  trustee  with  the  losses  on 
some  bank  stock  and  some  railroad  income  bonds.  While  those 
securities  came  to  him  with  the  trust  he  was  a  high  judicial  officer, 
familiar  with  the  law,  and  his  retaining  them  until  they  became  worth- 
less is  unexplained,  aside  from  the  Tact  that  it  is  probable  that  his 
peculiar  construction  of  the  will  that  those  were  more  private  than 
trust  funds  may  have  been  the  reason  for  such  retention.  This  was 
certainly  an  erroneous  and  unjustifiable  view  of  the  situation,  for  the 
courts  of  Ohio  had  determined,  in  an  action  to  which  he  was  a  party, 
and  before  he'  received  the  property,  that  he  was  to  receive  it  as 
trustee. 

It  is  contended  that  the  proceedings  in  the  court  of  ordinary  in 
Georgia,  by  which  the  Atlantic  Factory  stock  and  the  Sibley  Manu- 
facturing Company  stock  were  divided  in  kind  as  undevised  real  es- 
tate, is  an  adjudication  that  such  property  was  real  estate,  and  was 
not  a  part  of  the  trust  fund,  and  is  binding  upon  this  court,  and  that 
the  referee  has  erred  in  treating  those  stocks  as  trust  propert>'. 
The  proceedings  in  Georgia  were  apparently  by  consent,  and  the 
cestuis  que  trustent  were  not  parties.  The  proceedings  do  not  al- 
lege that  the  principal  property  or  investments  of  the  companies  were 
in  real  estate,  which  was  necessary  to  make  the  stock  real  estate,  un- 
der the  Georgia  law,  and  from  the  Georgia  statute  in  evidence  it  ap- 
pears that  such  stocks  "may  be  transferred  from  one  person  to  an- 
other for  any  purpose  whatsoever  by  the  same  means  as  are  or  may  be 
allowed  by  law  for  the  transfer  of  personal  property."  It  is  therefore 
evident  the  title  to  this  stock  passed  by  the  Shoemaker  will,  although 
it  did  not  have  three  witnesses,  as  required  by  the  law  of  Georgia  . 
for  the  transfer  of  real  estate.  We  therefore  view  this  proceeding  in 
Georgia  as  a  proceeding  taken  by  consent  as  a  convenient  means 
of  getting  possession,  by  the  trustee  and  the  other  legatees  under 
the  Shoemaker  will,  of  this  factory  stocki  and  as  not  a  binding  deci- 
sion upon  the  parties  to  this  action.  This  was  evidently  the  view  of 
both  Judge  and  Mrs.  Putnam,  as  the  stocks,  when  received,  were 
treated  in  the  same  manner  as  the  other  trust  securities. 
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A  careful  consideration  of  the  other  questions  raised  does  not  af- 
fect the  validity  of  the  findings  of  the  referee,  and  the  referee's  report, 
except  so  far  as  has  been  changed  in  some  matters  of  detail  by  the 
court,  is  approved,  and  an  order  should  be  entered  confirming  said 
report,  and  for  final  judgment  thereon.  An  additional  allowance  of 
$2,000  is  granted  to  the  plaintiff,  an  additional  allowance  of  $1,750 
is  allowed  to  the  defendant  John  R.  Putnam ;  such  allowances  and 
taxable  costs  to  be  charged  against  the  defendant  Israel  Putnam, 
Corliss  Sheldon,  as  administrator  of  John  R.  Putnam,  and  C.  H. 
Sturges,  as  executor  of  Mary  S.  Putnam.  Costs  and  an  additional 
sdlowance  of  $250  allowed  the  defendant  the  Lincoln  Safe-Deposit 
Company,  same  to  be  payable  from  the  trust  fund  before  division. 

Ordered  accordingly. 


<3])  Misc.  Rep.  Tlu.) 

LE  BRANTZ  v.  CONKLIN  et  aL 
OSniveme  Gonrt,  fipedal  Term,  Mew  Tork  Goud^.   Ffebraarr,  1908.) 

1.  WlLT-S— CONTEBT— iNJUNCTtON. 

Testatrix  execnted  three  separate  wills.  The  beneficiary  of  the  oldest 
win  alleged  that  she  was  suffering  from  senile  dementia  for  the  last  two 
years  of  her  life,  during,  which  time  she  executed  the  two  other  wills. 
Held,  that  such  beneficiary  could  sue  In  the  Supreme  Court  to  hare  the 
beneficiaries  of  the  other  wills  enjoined  from  proceeding  to  probate  them. 
In  order  that  the  rights  of  all  the  parties  ndgbt  be  established  In  one 
action. 
%  Samb— RsCErTEtl. 

Where  testatrix  executed  three  wills,  and  the  beneficiary  nnder  the  first 
sought  in  one  suit  to  determine  the  rights  of  all  the  parties,  and  also 
asked  that  certain  transfers  from  testatrix  to  the  chief  beneficiary  under 
tiie  second  will  be  declared  void,  and  that  be  be  enjoined  from  disposing 
of  any  of  the  property  received,  the  Supreme  Court  may  appoint  a  re- 
ceiver such  property,  and  a  trust  company,  which  has  been  appointed 
tejnjKirary  administrator  under  the  second  will,  will  be  appointed  as  such 
receiver. 

Action  by  Sarah  May  Le  Brantz  against  William  G.  Conklin  and 
others  to'estabHsh  a  will.    Proceedings  in  Surrogate's  Court  enjoined. 

Alexander  S.  Bacon,  for  plaintiff. 
Delafield  &  Longfellow,  for  Wm.  G.  Conklin. 
Morton  Stein,  for  defendant  Una  May  Mullins. 
M.  W.  Divine,  for  defendant  Campbell. 
GifTord,  Steams  &  Hobbs,  for  Mary  E.  Corkery. 
Hornblower,  Byrne,  Miller  &  Potter,  for  defendant  New  York 
Security  &  Trust  Co. 
John  K.  Erskine,  for  defendant  W.  L.  Le  Brantz. 

LEVENTRITT,  J.  This  is  an  action  brought  by  the  plaintiff, 
child  of  an  adopted  daughter  of  the  testatrix,  to  establish  as  her  last 
will  and  testament  an  instrument  dated  January  28,  1899;  that  two 
subsequent  wills,  dated,  respectively,  April  14,  1902,  and  Noveinber 
II,  1902,  be  canceled  and  decreed  void ;  that  certain  deeds  and  assign- 
tnents  of  mortgages  standing  in  the  name  of  the  defendant  ConkUn, 
who  is  the  chief  beneficiary  under  the  will  of  April  14,  1902,  be  can- 
celed and  decreed  void ;  that  he  be  directed  to  turn  over  to  the  exec- 
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utors  of  the  earliest  will  all  the  property  he  has  received  from  the 
testatrix  during  the  last  two  years  of  her  life ;  that  he  be  enjoined  from 
otherwise  disposing  of  any  of  the  property  received  from  her,  and, 
togetlier  with  the  defendants  claiming  under  the  will  of  November  ii, 
1902.  from  proceeding  to  the  probate  of  the  subsequent  wills  or  the  ap- 
pointment <A  an  administrator.  The  complaint  also  prays  for  the 
appointment  of  a  temporary  receiver. 

It  is  claimed  in  the  complaint  and  in  the  numerous  affida^ts  submit- 
ted, that  the  testatrix,  Sarah  Ann  Waters,  was  incompetent,  and  suf- 
fering from  senile  dementia,  during  the  last  two  years  of  her  life, 
and  that  both  of  the  wills  executed  during  that  time  were  procured 
by  fraud,  trick,  duress,  and  undue  influence.  It  also  appears  that  the 
defendant  Conklin,  on  the  day  of  the  testatrix's  death,  filed  the  will 
under  which  he  claims  for  probate,  and  secured  the  appointment  of  a 
trust  company  as  temporary  administrator,  to  which  he  then,  or  since 
then,  turned  over  all  the  property  in  his  possession,  with  the  exception 
of  a  certain  house,  which  he  claims  under  a  deed  to  him  during  the  life- 
time of  the  testatrix,  but  which,  according  to  his  own  affidavit,  it  ap- 
pears he  took  to  hold  in  trust  during  her  life,  to  become  his  at  her 
death. 

The  defendant  Conklin,  in  his  answer,  ■  containing  substantially  a 
general  denial,  asks  the  <lismissal  of  the  complaint,  while  the  defendant 
Campbell,  claiming  under  the  third  will,  asks,  in  addition,  that  that 
will  be  established. 

I  do  not  propose,  on  this  application,  to  be  drawn  into  any  dis- 
cussion of  the  voluminous  facts,  charges,  and  counterchai^es.  It 
would  be  manifestly  unfair  to  all  the  parties  to  allow  the  disposi- 
tion of  the  preliminary  motion  to  depend  in  any  wise  on  decisions 
of  questions  of  fact  which  can  only  be  satisfactorily  determined  on  the 
trial.  Even  were  it  desirable,  I  would  find  it  impossible  to  do  so. 
The  preliminary  question  of  the  testatrix's  capacity  underlies  the  whole 
proceeding.  On  the  papers  before  me,  that  is  a  complicated  question. 
Beyond  that  the  liberal  charges  of  fraud  and  undtve  influence,  em- 
phatically made  and  circumstantially  supported,  and  as  emphatically 
and  circumstantially  denied,  make  this  peculiarly  a  case  where  the  court 
without  the  parties  before  it  is  on  extremely  dangerous  ground  in 
seeking  to  place  its  judicial  finger  on  the  exact  truth. 

In  view  of  the  varied  interests  represented,  and  in  furtherance  of 
such  litigation  as  will  best  dispose  of  most  of  the  questions  in  one  suit, 
I  am  disposed  to  enjoin  the  proceedings  in  the  Surrogate's  Court 
until  the  determination  of  this  action.  The  form  of  action  brought 
by  the  plaintiff  has  the  support  of  authority.  Code  Civ.  Proc.  §  1865 ; 
Voorhecs  v.  Voorhecs,  39  N.  Y.  463,  100  Am.  Dec.  458;  Bowen  v. 
Idley,  6  Paige,  46.  If  she  succeeds  in  establishing  the  mil,  she  may 
obtain  the  relief  canceling  the  deeds  and  assignments  prayed  for. 
Voorhecs  v.  Voorhees,  supra.  So,  too,  the  subsequent  wills  will  be 
set  aside  as  invalid.  Bowen  v.  Idley,  supra.  Failing  in  her  attempt, 
the  defendant  Campbell  may,  by  virtue  of  the  prayer  in  his  answer, 
establish,  if  he  can,  the  will  under  which  he  claims,  or  the  defendant 
Conklin,  by  an  amendment  of  his  pleading,  obtain  the  relief  so  far  as 
his  instrument  is  concerned.   It  must  be  obvious  that,  granting  the 
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power,  all  the  matters  relating  to  the  wills  should  be  disposed  of  so 
far  as  possible  in  one  proceeding,-  instead  of  in  a  series  of  contests  in 
the  Surrogate's  Court.   As  the  power  exists,  I  exercise  it. 

The  remaining  question  is  as  to  the  appointment  of,  a  receiver. 
The  point  is  made  that  the  court  is  without  power,  except  in  the 
single  instance  provided  for  in  section  1869  of  the  Code,  and  that  this 
is  not  such  a  case.  So  far  as  this  particular  litigation  is  concerned, 
the  power  may  be  found  in  section  713,  if  not  in  the  inherent  authority 
of  the  court.  This  is  not  merely  an  action  for  the  establishment  of  a 
will,  but,  by  virtue  of  the  further  allegations  and  the  prayer  for  relief 
relating  to  the  deeds,  assignments,  and  other  assets,  involves  property 
as  the  subject  of  the  action.  Irrespective  of  this  consideration,  how- 
ever, I  see  no  reason  why  the  property  is  not  adequately  preserved,  and 
will  not  properly  be  protected,  if  left  in  the  custody  of. the  present 
temporary  administrator.  It  is  asked  that  a  receiver  be  appointed  in 
its  place.  I  am  willing  to  designate  it  receiver  if  thereby  the  protection 
or  administration  of  the  estate  will  be  furthered.  But  I  am  not  satis- 
fied that  its  appointment  should  be  either  directly  or  in  effect  canceled 
by  designating  a  new  receiver.  The  vagvie  fears  expressed  are  not 
facts.  Nothing  tangible  is  offered  which  would  justify  the  inference 
that  it  will  not  be  c(Miscientious  in  the  performance  of  its  duties,  or 
rigorous  in  its  pursuit  of  any  further  assets  of  the  estate  that  may  be 
disclosed.  Perhaps  its  appointment  as  receiver  may  be  advisable  to 
bring  it  imder  the  direct  control  of  the  court.  I  will  hear  counsel  on 
this  point  on  the  settlement  of  the  order,  which  is  to  be  drafted  on  the 
lines  suggested  in  this  opinion.  In  conclusion,  I  would  say  that  I  see 
no  reason  why  an  exception  has  been  made  in  the  case  of  the  one  piece 
of  property  not  turned  over  to  the  temporary  administrator,  and  that 
ihe  order  should  also  contam  some  provision  directing  its  transfer  to 
the  custodian. 

Ordered  accordingly. 


TOOKER  T.  BROOKLYN  HEIGHTS  R.  CO. 
(Supreme  Court,  Appellate  DlTislon,  Second  Department.   March  18,  1903.) 

1.  CARRIBKR—iNJURIRS  TO  PaARENQBRS— IhADBQUATB  DaMAGBB. 

The  flesh  of  one  of  plaintiff's  flngers  was  torn  while  he  was  attempting 
to  alight  from  one  of  defendant's  trolley  cars,  hy  his  flnger  ring  catching 
In  the  handle  bar  of  the  car.  which  was  started  with  a  sudden  Jerk  as  he 
was  attemptliig  to  alight  PlalntHTs  wound  was  very  painful,  and  was 
dressed  by  a  physician  20  or  25  times,  for  which  plaintiff  incnrred  a  bill 
of  $150  for  medical  mrrlces.  HOd,  that  a  verdict  fbr  plaintiff  for  six 
cents  damsges  was  inadequate. 
Sl  Bamr— Inconbibtent  Statements. 

In  an  action  for  Injuries  to  a  passenger,  his  sworn  statement  that  he 
was  not  thrown  by  the  force  of  the  car,  but  had  a  ring  on  the  third  flnger 
of  his  left  hand  that  got  caugbt  on  the  brass  car  handle.  lacerating  the 
flnger,  was  not  Inconsistent  with  his  claim  at  the  trial  that  the  sudden 
forward  movement  of  the  car  caused  the  laceration  of  bte  flnger. 

Woodward.  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 


Action  by  George  A.  Tooker  against  the  Brooklyn  Heights  Rail- 
road Company.    From  an  order  denying  plaintiff's  motum  to  set 
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aside  a  verdict  for  nominal  damages  and  for  a  new  trial  on  the  min- 
utes, plaintiff  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  T..  and  BARTLETT,  JENKS, 
WOODWARD,  and  HIRSCHBERG,  JJ. 

Albert  A.  Wray,  for  appellant. 
I.  R.  Oeland,  for  respondent. 

WILLARD  BARTLETT,  J.  The  plaintiff  recovered  a  verdict 
of  six  cents  damages  for  injuries  to  his  finger,  sustained  by  the  catch- 
ing of  his  finger  ring  on  the  handle  bar  of  one  of  the  defendant's  trol- 
ley cars,  as  he  was  alighting  from  the  car,  which  had  stopped,  and 
started  at  the  time  with  a  sudden  jerk.  The  evidence  amply  justified 
a  finding  of  negligence  on  the  part  of  the  defendant  in  the  manage- 
ment of  the  car,  and  of  the  absence  of  contributory  negligence  on 
the  part  of  the  plaintiff.  The  proof  demonstrated  that  the  wound 
was  a  painful  one,  which  had  to  be  dressed  by  a  physician  20  or  25 
times,  and  that  the  plaintiff  had  incurred  a  bill  of  $150  for  medical 
services.  Under  these  circumstances  the  verdict  was  plainly  inade- 
quate, and  should  have  been  set  aside.  Of  course  the  amount  of  the 
physician's  bill  was  not  conclusive  upon  the  jury  as  to  the  value  of 
the  medical  services  rendered ;  but  the  proof  left  no  doubt  that  those 
services  were  worth  a  substantial  sum.  The  damages  awarded  were 
insufficient  either  to  compensate  the  plaintiff  for  the  injuries  which 
he  had  sustained  or  for  the  expenses  incurred  in  consequence  there- 
of ;  and  where  this  is  the  case  it  is  the  duty  of  the  trial  court  to  set 
aside  the  verdict.  Saperstone  v.  Rochester  Railway  Co.,  25  App. 
Div.  285,  49  N.  Y.  Supp.  486;  De  La  Torre  v.  Metropolitan  Street 
Railway  Co.,  48  App.  Div.  126,  62  N.  Y.  Supp.  604. 

It  is  argued  that  the  verdict  should  not  be  disturbed  because  the 
plaintiff,  prior  to  the  trial,  made  an  affidavit  in  which  he  said:  "I 
was  not  thrown  by  the  force  of  the  car  starting,  but  I  had  a  ring  on 
my  third  finger  of  the  left  hand  that  got  Caught  some  way  on  the 
brass  handle,  lacerating  the  finger."  The  fact  that  the  starting  of 
the  car  did  not  throw  down  the  plaintiflf  was  not  inconsistent  with 
his  claim  that  its  sudden  movement  forward  caused  the  laceration  of 
his  finger.  Upon  the  proof,  it  seems  sufficiently  clear  that  the  re- 
sult was  right  in  all  respects  except  the  assessment  of  damages. 

Order  reversed,  and  new  trial  granted,  costs  to  abide  the  event. 
All  concur,  except  WOODWARD,  J.,  who  dissents. 


(Supreme  Coart,  Appellate  Division,  Second  Department.   March  IS,  1903.) 

1.  Bank  Account— Convbksationb  with  Dbpositor— ADMrnaiBiLirr, 

In  an  action  hj  K.  against  tbe  sxecntor  of  D.,  to  determine  the  owner- 
Bblp  of  a  bank  deposit  In  the  names  of  "D.  or  .K.,"  tbe  testimony  of  a 
witness  to  couTenatlonB  with  D.  relative  to  tbe  bank  account,  which  is 
already  In  evidence,  Is  admlaslble. 


KOMITSCH  V.  DB  GBOOT  et  al. 


Appeal  from  Kings  County  Court 
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Action  by  Amelia  Komitsch  against  William  A.  De  Groot,  as  ex- 
ecutor of  Cfornelius  Dod,  deceased,  and  another.  From  a  judgment 
for  defendants  entered  on  a  dismissal  of  the  complaint  on  the  mer- 
its, and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiff  ap- 
peals. Reversed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

Martin  T.  Manton,  for  appellant. 

Edwin  D.  Kenyon,  for  respondent  William  A.  De  Groot. 

JENKS,  J.  This  action  is  brought  by  Amelia  Komitsch  against 
the  executor  of  Cornelius  Dod,  deceased,  and  the  Greenpoint  Savings 
Bank,  to  determine  the  ownership  of  moitey  on  deposit  in  said  bank 
in  the  names  of  "Cornelius  Dod  or  Amelia  Komitsch."  The  plaintiff 
called  I/}la  Hodgdon  as  a  witness,  who  testified  that  she  knew  Mr. 
Dod  in  his  lifetime,  and  that  they  frequently  exchanged  visits.  She 
was  then  asked  this  question: 

"Do  yon  remember  having  any  conversation  with  Mr.  Dod  in  reference  to 
this  bank  account?  A.  I  da  (Objection  on  the  ground  that  this  conversation 
took  piece  with  the  decedent  without  the  authority,  and  in  the  absence,  of  the 
adverse  party.  Objection  sustained.  Exception.)  Q.  Do  you  remember  hav- 
ing a  conversation  with  Mr.  Dod  at  your  liouse?  A.  I  do.  (Objection  on  the 
same  ground.  Same  rultog.  Exception.)  Q.  Mrs.  Hodgdon,  do  you  remember 
havins  a  conversation  with  him  on  Nassau  about  this  account?  A.  I  do.  (Ob- 
jection on  same  ground.'  Same  ruling.  Exception.  On  motion,  answer  or- 
dered stricken  out;  also  answer  to  prior  questions.  Mr.  Manton:  I  take  an 
exception.)" 

I  am  of  opinion  that  the  learned  county  court  erred  in  its  rulings 
upon  the  questions  put  to  the  witness  Hodgdon.  Hurlburt  v.  Hurl- 
burt,  i28  N.  Y.  420,  28  N.  E.  651,  26  Am.  St.  Rep.  482;  Greenleaf 
on  Evidence  (iSth  Ed.)  vol.  I,  §  189.  The  learned  counsel  for  the 
respondent  now  seeks  to  sustain  the  rulings  on  the  ground  that  at 
the  time  the  witness  was  interrogated  there  was  no  proof  of  any 
account  as  alleged  in  the  complaint.  But,  as  I  read  the  record,  an 
account  had  been  read  in  evidence,  and  it  was  clear  enough  that  it 
was  the  very  account  referred  to  in  the  complaint,  although  there  were 
some  trifling  inaccuracies  in  description,  amounts,  and  dates,  which 
the  learned  court  very  properly  corrected  by  subsequent  amendment. 
The  question  put  to  the  witness  did  not  relate  to  the  accuracy  of  the 
description  of  the  account,  but  referred  to  the  statements  which  the 
testator  had  made  with  reference  thereto.  As  we  cannot  say  that 
the  exclusion  was  harmless,  I  advise  that  the  judgment  and  order  be 
reversed,  and  a  new  trial  ordered. 

Judgment  and  order  of  the  county  court  of  Kings  county  leversed,  and  new 
trial  ordered;  coats  to  abide  the  event  All  concur. 
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(38  Misc.  Rep.  718.) 

BARNET  T.  GITT  OF  NBW  YORK  et  aL 

(Supreme  Coorti  Special  Term,  Neir  York  County.   Febmatr.  1803.) 

1.  Ihjubction— Rapid  TnAXsir  Tuxxel— TJifAiTTiionizED  Construction. 

The  Rapid  Transit  Railroad  Commissioners  unlawfally  constructed  tbe 
rapid  transit  tunnel  between  certain  streets  28  feet  too  far  to  the  east. 
It  appeared  that  If  its  construction  was  enjoined  as  a  public  nufsaece, 
and  tbe  commissioners  were  required  to  cause  it  to  be  filled  solid,  and 
hare  a  new  tunnel  constructed  farther  west,  in  the  proper  location,  the 
expense  would  be  about  $700,000,  and  a  delay  of  several  years  would  re- 
sult The  unlawful  couBtrnctlon  diminished  by  drilling  and  blastlnc  an 
abutting  ovner'B  peaceful  enjoyment  of  his  property,  though  the  annoy- 
ance resulting  was  not  much  In  excess  of  what  tt  would  have  been  bad 
the  tunnel  been  built  according  to  the  adopted  plans.  The  portion  of  the 
tunnel  thus  Irregularly  constructed  is  nearly  completed.  Held,  that  under 
all  tbe  circumstances  an  injunction  would  not  be  granted,  but  the  owner 
was  entitled  to  a  boud  indemnifying  him  against  all  possible  loss. 

Action  by  Charles  T.  Barney  against  the  city  of  New  York,  the 
Board  of  Rapid  Transit  Ilailroad  Commissioners,  and  others  for  an 

injunction.  Denied. 

Masten  &  Nichols,  for  plaintiff. 

George  L.  Rives,  Corp.  Counsel,  for  defendant  city  of  New  York. 
Edward  M.  Shepard  and  Boardman,  Piatt  &;  Soley,  for  defendant 
Board  of  Rapid  Transit  Com'rs. 
NicoU.  Anable  &  Lindsay,  for  defendant  John  B.  McDonald. 

LEVENTRITT,  J.  Two  public  considerations  have  controlled  my 
disposition  of  this  application — that  of  the  public  safety  and  that 
of  the  public  interest.  The  first  has  regard  to  the  present;  the 
latter  to  the  immediate  future.  It  is  not  to  be  gainsaid  that  there 
has  been  in  this  section  of  Park  avenue  a  substantial  and  as  yet 
unauthorized  de^^ation  from  the  established  plan.  It  is  unnecessary 
to  review  the  reasoning  leading  to  this  condusion,  as  I  find  myself 
in  accord  with  its  sequence,  as  contained  in  Barney  v.  City  of  New 
York,  38  Misc.  Rep.  549,  77  N.  Y.  Supp.  1083.  If  anything,  the 
plaintiff  builds  a  stronger  case  in  this  action  which  he  brings  to  pro- 
tect his  property  rights  by  way  of  injunction  than  in  the  former  suit 
which  he  brought  under  the  statute  as  a  taxpayer. 

The  plaintiff  seeks  in  this  action  to  enjoin  the  further  construction 
of  the  rapid  transit  tunnel  in  front  of  his  premises  on  Park  avenue. 
The  present  easterly  wall  of  the  tunnel  follows  a  line  only  7  feet  dis- 
tant from  his  house  line,  whereas  the  original  pUin,  as  fUed  and 
adopted,  shows  the  easterly  extremity  between  27  and  28  feet  farther 
west.  The  plaintiff  claims  that  the  present  construction,  with  its 
blasting  and  steam  drilling  and  attendant  noises,  violates  the  peace- 
ful enjoyment  of  his  property  and  its  appurtenant  easements,  while 
the  prospective  operation  of  the  road  threatens  serious  permanent 
injury.  The  complaint  is  framed  on  the  theory  of  public  nuisance, 
with  allegations  of  special  damage  to  the  plaintiff.  The  injunctive 
relief  prayed  for  is  that  not  only  the  further  construction  of  the  tunnel 
along  the  present  line  be  enjoined,  but  that  the  excavation  so  far 
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made  be  filled  in,  and  the  subsurface  restored,  so  near  as  may  be,  to 
its  previous  condition. 

That  the  present  construction  is  unauthorized  must  be  conceded. 
So,  too,  it  may  be  admitted  that  the  plaintiff  shows  resulting  dam- 
age special  to  himself;  but  yet,  after  careful  consideration,  I  am 
satisfied  that  the  injunction  asked  should  not  issue.  Were  the  en- 
tire construction  on  or  under  Park  avenue,  wherever  placed  illegally 
and  tinauthorized,  there  could  be  no  question  in  any  case  of  the 
plaintiff's  right  to  the  relief  asked.  That,  however,  is  not  the  situa- 
tion here.  Were  the  easterly  tunnel  about  28  feet  farther  west  its 
lawfulness  would  be  beyond  attack.  The  damage,  therefore,  on 
which  the  plaintiff  can  predicate  his  prayer,  is  not  the  damage  for 
the  entire  tunnel  construction,  but  only  for  the  excess  resulting  from 
the  more  easterly  construction.  Or,  to  speak  in  mathematical  terms, 
it  is  the  total  damage  resulting  from  the  authorized  westerly  con- 
struction subtracted  from  that  resulting  from  the  unauthorized  more 
easterly  construction  which  gives  the  amount  of  special  injury  to 
the  plaintiff  on  the  basis  of  which  he  can  come  into  a  court  of  equity 
with  the  form  of  action  he  has  adopted.  While  the  difference  of 
damage  is  appreciable  and  measurable,  I  am  not  satisfied  that  it  i 
large.  The  plaintiff  does  not  claim  that  his  foundation  walls  are  im- 
paired. The  chief  complaint  is  due  to  the  blasting  and  drilling,  pres- 
ent and  prospective  vibration,  and,  to  some  extent,  the  impeded  ap- 
proach to  his  building  by  the  presence  of  various  temporary  struc- 
tures in  the  streets.  So  far  as  the  blasting  and  drilling  are  con- 
cerned, together  with  their  attendant  noises  and  vibrations,  ther 
is  this  to  be  said :  The  affidavits  satisfy  me  that  this  portion  of  the 
work  is  nearly  completed,  and  that  the  increased,  noise,  if  any,  is 
minimal.  With  reduced  charges  of  dynamite  as  the  house  Hne  is 
approached,  it  by  no  means  follows  that  the  noise  and  vibration  of 
detonation  is  necessarily  greater.  So  far  as  the  temporary  structures 
are  concerned,  they  are  sufficiently  accounted  for  by  the  concededly 
legal  part  of  the  structure — the  westerly  tunnel. 

Were  this  merely  an  action  between  private  individuals,  or  even 
an  ordinary  action  against  the  municipality,  the  extent  of  the  plain- 
tiff's special  damage  might  be  immaterial.  Slight  damage  would  be 
sufficient  to  enjoin  the  continuance  of  the  nuisance.  Beekman  v. 
Third  Ave.  R.  R.  Co.,  153  N.  Y.  144,  47  N.  E.  277;  Adler  v.  Metro- 
politan El.  R.  Co.,  138  N.  Y.  173,  33  N.  E.  935.  But  this  is  not  the 
ordinary  case,  and  it  is  one  which,  in  my  opinion,  justifies  the  ap- 
plication of  the  rule  that  where  the  damage  resulting  from  the  allow- 
ance of  the  injunction  to  the  defendant  far  exceeds  that  resulting  to 
the  plaintiff  from  its  disallowance,  the  equitable  arm  of  the  court 
should  not  be  raised  in  restraint.  Gray  v.  Manhattan  R.  Co.,  128 
N.  Y.  509,  28  N.  E.  498;  Riedeman  v.  Mount  Morris  Electric  Light 
Co.,  56  App.  Div.  23,  67  N.  Y.  Supp.  391.  It  is  here  that  the  minimal 
excess  of  damage  suffered  by  the  plaintiff  by  the  present  structure 
over  that  he  would  have  suffered  had  the  road  been  constructed  ac- 
cording to  the  original  plan  becomes  most  material. 

In  McElroy  v.  Kansas  City  (C.  C.)  21  Fed.  261,  Mr.  Justice  Brewer 
well  states  the  recognized  rule  thus : 
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"A  chancellor.  In  determining  an  application  for  an  Injunction,  most  regard, 
not  only  tlie  rights  of  the  complainant,  which  are  sought  to  be  protected,  but 
tlie  Injuries  which  may  result  to  the  defendant  or  to  others  from  the  granting 
of  the  Injunction.  If  the  complainant's  rights  are  of  a  trifling  character.  If 
the  Injury  which  he  would  sustain  from  the  act  sought  to  be  enjoined  can  be 
fully  and  easily  compensated,  while  on  the  other  hand,  the  defendant  would 
suffer  great  damage,  and  especially  If  the  public  would  suffer  a  large  Incon- 
venience if  the  contemplated  act  was  restrained,  the  lesser  right  must  yield 
to  the  larger  benefit;  the  injunction  should  be  refused  and  the  complainant 
remitted  to  his  action  for  damages.  •  •  •  If  the  Improvement  was  one  of 
great  public  Importance,  the  court  would  Justly  regard  that  as  a  reason  for 
not  lightly  Interfering  with  the  work,  while  if  the  ImproTcment  was  more  of 
a  personal  speculation,  and  for  private  gain,  the  prior  protection  of  the  com- 
plainant would  be  most  rigorously  Insisted  on.  Thus,  If  In  the  center  of  a 
large  and  thriving  city  like  the  defendant  some  Improvement  was  contenr- 
plftted  which  the  necessltlee  of  business  proclaimed  to  be  urgent,  the  court  on 
no  Blight  consideration  should  Interfere  to  delay  or  restrain  It;  while,  on  the 
other  band.  If  It  was  some  matter  in  the  outskirts  of  the  city,  having  ob- 
viously principal  reference  to  the  private  speculation  of  the  Indlvldnal,  and 
of  no  earnest  or  urgent  demand  of  public  good,  the  attention  of  the  court 
would  be  properly  directed  to  the  full  protecti«i  of  tlie  complainant's  prior 
right" 

It  is  unnecessary  at  this  late  day  to  descant  on  the  great  public 
importance  or  the  urgen^  of  the  improvement  it  is  sought  to  enjoin. 
Our  own  Appellate  Division  has  characterized  it  as  "an  imperious 
necessity."  Matter  of  Rapid  Transit  Commissioners,  23  App.  Div. 
472,  49  N.  Y.  Supp.  60.  This  was  five  years  ago.  If  it  was  impe- 
rious then,  it  is  difficult  to  find  an  adjective  that  will  adequately  ex- 
press the  crying  need  of  the  present  hour.  A  traffic-congested  dty 
awaits  the  opening  of  the  underground  railroad  like  a  deliverance 
and  the  fulfillment  of  a  prophecy.  The  court  should  not  lightly  inter- 
fere to  postpone  the  opening  of  the  road  by  even  a  single  day.  The 
slight  injury  to  the  plaintiff  is  quite  lost  in  the  magnitude  of  the  public 
improvement  and  the  large  public  need. 

Quite  a  different  question  might  be  presented  if  the  illegality  com- 
plained of  were  incurable.  If  the  entire  construction  were  unauthor- 
ized, and  could  never  be  validated,  the  plaintiff,  upon  adequately  show- 
ing irreparable  damage  peculiar  to  himself,  might  see  his  rights  rise 
paramount  even  in  this  form  of  action.  But  the  deviation  from  the 
established  plan  can  be  made  legal.  Rapid  Transit  Act  (Laws  1894, 
p.  1885,  c.  752)  §  38.  Failing  to  obtain  consent  of  the  property  own- 
ers, application  may  be  made  to  the  Appellate  Division  to  sanction 
the  departure  from  the  original  plan.  The  preliminary  steps  to  this 
end  have  been  taken,  and  the  affidavits  contain  the  assurance  that 
the  proper  form  of  application  is  about  to  be  made.  While  the  court 
will  ordinarily  concern  itself  only  with  the  existing  facts,  I  believe  I 
am  justified,  in  view  of  the  public  interests  involved,  of  taking  the 
ultimate  and  probable  correction  of  the  unsanctioned  step  into  con- 
sideration. In  any  event  this  should  be  considered  on  the  applica- 
tion for  the  preliminary  injunction,  and  the  parties  should  be  Icit 
to  establish  their  final  status  on  the  trial. 

Lastly,  considerations  of  the  public  safety  compel  the  denial  of 
the  broad  relief  asked  by  the  plaintiff.  It  has  already  been  shown 
that  the  tunnel  in  front  of  his  premises  is  well-nigh  completed;  the 
blasting  and  drilling  are  almost  over;  the  side  walls  are  constructed 
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and  are  prepared  to  receive  the  mason  work  arch  which  will  support 
the  overlying  surface  of  the  street.  The  present  support  is  of  tim- 
ber. This  must  be  replaced  by  the  arch,  necessitatingf  the  removal 
of  some  of  the  roof  rock.  I  am  quite  satisfied  by  the  expert  affi- 
davits submitted  that  the  rock  is  of  a  shaley,  treacherous  character, 
liable  to  rapid  disintegration  by  th'e  chemical  action  of  the  air  and 
the  percolation  of  water.  There  has  already  been  one  dangerous 
subsidence  in  this  locality,  and  to  avoid  its  repetition,  or  similar  acci- 
dents, considerations  of  safety  require  that  this  section  of  the  tunnel 
be  brought  to  a  stable  condition  with  the  least  delay.  That  done,  all 
other  questions  may  be  left  to  the  trial.  Before  the  running  of  the 
first  train  the  issues  herein  will  be  reached  for  trial,  and  the  applica- 
tion to  legaHze  the  construction  be  passed  upon  by  the  Appellate 
Division.  To  direct  at  this  stage  the  filling  in  with  concrete  of  the 
present  excavation,  and  the  building  a  new  tunnel  farther  west,  at  a 
total  expense  of  perhaps  $700,000,  and  a  delay  of  several  years — as 
appears  from  the  affidavits — when  the  ultimate  result  may  be  the  re- 
moval of  the  fining  and  the  authorized  use  of  the  present  excavation, 
would  hardly  be  consonant  with  the  public  interest. 

The  plaintiff,  however,  should  have  a  bond  to  indemnify  him  against 
all  possible  loss.  Any  directions  in  the  order,  not  inconsistent  with 
the  prosecution  of  the  work  as  here  sanctioned,  which  he  deems  neces- 
sary for  his  protection,  I  am  disposed  to  give  him,  and  I  will  hear 
counsel  on  this  point  on  the  settlement  of  the  order. 

Ordered  accordingly. 


{3Si  ilisc.  Itep.  746.) 

ROCKEFELLER  et  aL  r.  ST.  REGIS  PAPER  00.  (two  cases). 

(Supreme  Court,  Special  Term,  St,  Lawrence  County.  February,  1903.) 

L  Judgment — Vacating— Splitting  Demands— Mistake. 

A  contract  permitted  a  corporation  to  cut  timber  from  certain  lands, 
and,  a  dispute  having  arlseu,  the  owner  of  the  lands  sued  the  corporation 
In  December  for  the  value  of  so  much  timber  as  had  been  cut  up  to 
October  Ist.  and  recovered  Judgment  Thereafter  a  second  action  was 
broogbt  by  blm  for  tbe  value  of  the  timber  cut  on  the  same  lands  in 
October  and  November.  Held,  that  the  first  Judgment  would  be  vacated, 
to  the  end  that  It  might  not  be  a  bar  to  the  second  action,  plaintiff  sup- 
posing when  he  brought  tbe  first  action,  when  payment  was  also  due  for 
the  timber  cut  In  October  and  Xovember,  that  such  sum  would  be  paid 
without  any  controversy,  there  being  no  dispute  as  to  the  amount. 

Actions  by  William  Rockefeller  and  John  P.  Kellas  against  the  St. 
Regis  Paper  Company.  Motion  to  vacate  judgment  in  one  action 
and  consolidate  the  two  actions..  Granted. 

John  W.  Geneway  (Thomas  Cantwell,  of  counsel),  for  plaintiffs. 
Henry  Purcell  and  Blon  R.  Brown,  for  defendant. 

KELLOGG,  J.  This  is  a  motion  to  vacate  and  set  aside  the  judg- 
ment in  action  No.  1,  and  consolidate  the  two  actions  into  action  No. 
I.  Action  No.  i  was  brought  to  recover  of  the  defendant  the  amount 
due  the  plaintiffs  upon  a  contract  for  timber  cut  and  removed  from 
their  land  in  the  amount  of  $5,030,  being  for  the  cuttings  and  the 
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payments  due  to  October  i,  1902.  The  action  was  brought  Decem- 
ber 22,  1902,  after  a  dispute  had  arisen  as  to  the  amount  of  cutting 
and  the  amount  due  plaintiffs  to  October  ist.  The  defendant  ap- 
peared in  said  action  December  26,  1902,  and  offered  judgment  for 
$3,768.55  December  28th.  No  answer  being  interposed,  judgment 
was  entered  for  the  plaintiffs  January  15,  1903,  for  $5,1x5.22,  which 
judgment  was  paid  to  the  sheriff  January  19,  1903,  and  the  execu- 
tion duly  returned  satisfied.  Action  No.  2  was  begun  January  9, 
1903,  to  recover  for  the  cutting  during  the  months  of  October  and 
November,  being  the  payments  due  on  said  contract  up  to  December 
I,  1902.  On  the  27th  day  of  January,  1903,  the  defendant  answered 
in  action  No.  2,  setting  up  the  judgment  in  action  No.  i  and  payment 
of  the  execution  in  bar  of  the  plaintiffs'  claim. 

It  is  apparent  that  both  actions  are  brought  to  recover  the  moneys 
due  upon  the  same  written  instrument,  and  all  the  moneys  sought  to 
be  recovered  in  actions  No.  i  and  No.  2  were  in  fact  due  and  pay- 
able when  action  No.  i  was  brought.  It  would  seem  that  action  No. 
1,  with  the  recovery  therein  and  execution  satisfied,  would  be  a  com- 
plete bar  to  action  No.  2,  Jex  v.  Jacob,  19  Hun,  105;  O'Beirne  v. 
Lloyd,  43  N.  Y.  248;  Lorillard  v.  Clyde,  122  N.  Y.  41,  45,  25  N.  E. 
292,  19  Am.  St.  Rep.  470.  While  the  moving  papers  do  not  concede 
that  fact,  and  assume  that  this  motion  is  made  for  the  purpose  of 
preventing  delay,  there  being  no  other  defense  to  the  recovery  sought 
in  action  No.  2,  the  real  basis  of  the  motion  is  the  assumption  that 
the  proceeding  in  action  No.  i  is  a  defense  in  the  second  action. 
The  defendant  contends  that  there  is  no  mistake,  or  fraud,  or  inad- 
vertence, which  justify  this  motion;  that  one  of  the  plaintiffs  is  a 
prominent  attorney,  learned  in  the  law;  and  that  he  did,  in  the  split- 
ting of  this  demand  and  the  bringing  of  the  two  actions,  just  what 
he  intended  to  do,  and  that,  therefore,  no  relief  can  or  should  be 
granted  him.  The  only  real  excuse  offered  by  the  plaintiffs  for  the 
situation  is  that  there  was  an  honest  dispute  as  to  the  cutting  and 
the  amount  due  up  to  October  ist,  and  that  said  first  action  was 
brought  to  settle  that  dispute ;  but  that  up  to  that  time  no  discussion 
had  been  raised,  or  in  fact  ever  was  raised,  as  to  the  cutting  sought 
to  be  recovered  for  in  action  No.  2,  or  the  amount  due  therefor,  but 
tliat,  after  the  first  action  was  begun,  correspondence  began  as  to  the 
October  and  November  cutting,  and  the  defendant  simply  delayed 
paying,  and  finally,  upon  Januarj'  9th,  this  second  action  was  brought ; 
and  the  October  and  November  cuttings  were  not  embraced  in  the 
first  action,  as  plaintiffs  assumed  they  would  be  paid  for  without  con- 
troversy, and  that  action  was  unnecessary. 

This  is  not  a  case  where  a  party  elects  between  remedies  which 
are  in  themselves  inconsistent,  so  that  in  choosing  one  remedy  he 
voluntarily  abandons  the  other,  and  where  such  election  once  made 
is  conclusive  upon  him  forever — as,  for  instance,  where  a  sale  of  goods 
is  induced  by  fraud,  and  plaintiff,  with  the  knowledge  of  the  facts, 
elects  to  sue  for  the  contract  price,  and  thereby  affirmatively  waives 
the  right  to  retake  the  goods ;  or  where  a  party  whose  goods  are 
wrongfully  converted  waives  the  tort,  and  sues  for  the  purchase  price 
uDon  an  implied  contract  of  sale.   McNutt  v.  Hilkins,  80  Hun,  235, 
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2g  N.  Y.  Supp.  1047.  But  the  defetise  in  action  No.  2  is  that  the 
I^ntiff  has  split  an  entire  demand,  and  that  but  one  action  can 
be  brought  upon  the  same  cause  of  action.  While  that  is  a  complete 
l^ai  defense  while  the  judgment  stands,  it  is  still  in  the  province 
oia  court  of  equity  to  relieve  the  party  who  has  made  such  a  mistake, 
rather  than  forfeit  the  balance  of  his  claim.  And  this  motion  is  a 
proper  method  for  such  relief.  In  Jex  v.  Jacob,  supra,  the  plaintif! 
demurred  to  an  answer  setting  up  a  prior  judgment  under  facts  some- 
what analogous  to  those  at  bar,  and  the  demurrer  was  overruled; 
bat  without  prejudice  to  the  right  to  apply  at  Special  Term  to  vacate 
the  former  judgment,  recognizing  that  as  the  only  and  proper  remedy 
for  the  plaintiff  to  pursue.  It  is  true  that  upon  that  motion,  made  at 
the  Special  Term  of  the  New  York  Common  Pleas  (7  Abb.  N.  C. 
460)  the  motion  was  denied,  and  the  court  seemed  to  think  that, 
after  a  party  had  made  a  choice,  he  should  not  be  allowed  to  revoke 
it.  But  the  (act  remains  that  that  decision  was  really  placed  upon 
the  ground  that  more  than  a  year  had  elapsed  before  the  motion 
was  made,  and  it  was,  therefore,  too  late  under  section  1282  of  the 
Code ;  and  also  upon  the  ground  that  by  plaintiff's  delay  and  other 
proceedings  in  the  action  after  the  defense  was  interposed  the  defend- 
ant had  altered  his  position  in  the  matter,  and  that  furnished  a  rea- 
son for  not  granting  the  motion.  We  do  not  consider  that  case  in 
the  Common  Pleas  as  any  authority  against  the  plaintiffs'  position 
in  this  case.  Hatch  v.  Central  National  Bank,  78  N.  Y.  487;  Shaw 
v.  Broadbent,  129  N.  Y.  114,  124,  29  N.  E.  238.  Here,  unless  such 
relief  is  granted  to  the  plaintiffs,  they  lose  $26,251.21,  which,  so  far 
as  appears  before  the  court,  is  justly  due  them,  and  should  be  paid 
by  the  defendant,  aside  from  this  technical  objection.  It  would, 
therefore,  seem  that  tlie  power  of  this  court  should  be  exercised  to 
relieve  the  plaintiffs  from  their  mistake.  An  order  will  therefore  enter 
vacating  and  setting  aside  the  judgment  and  execution  in  action  No. 
I  upon  the  return  of  the  money  paid  by  the  defendant,  with  interest 
thereon,  or,  in  case  of  its  refusal  to  accept  the  same,  that  it  be  paid 
into  court  for  its  benefit,  and  consolidating  the  said  two  actions 
into  action  No.  i,  and  authorizing  an  amended  pleading  to  be  served, 
the  plaintiffs  to  pay  $10  costs  of  this  motion  and  $50  costs  and  allow- 
ance in  said  action. 
Ordered  accordingly. 


In  re  BYRNB. 

(Supreme  Court  AppeUate  Division,  Flnt  Department   Uarch  18.  ISOB.) 

KORTOAOB  FORBCLOSDHK—LbAVB  TO  8UB  ON  BoifD  ACCOMPAVTIira  HUBTOAOK 

— DiscRBTioK  OP  Court. 

Code  CiT.  Proc.  I  1628.  provides  Uiat  wblle  an  action  to  forecloee  a 
mortgage  on  real  property  la  pending  no  other  action  shall  be  commenced 
to  recover  any  part  of  the  mortgage  debt  without  leave  of  the  court  In 
which  the  former  action  was  hronght.  During  the  pendency  of  a  fore- 
closnre  action,  and  before  sale,  plaintiff  asked  leave  to  sue  on  the  bond 
secured  by  the  mortgage.    He  set  up  that  the  security  afforded  by  the 


1 1.  See  Mortgnges*  vol  85.  Cent  Dig.  ||  ST2-6T4,  llSt. 
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mortgage  Tras  iDBUfflclent,  but  this  Teas  controverted.  Held,  tbat  tbe  mp- 
plication  sboiild  be  denied,  for  otherwise  petltfoner  mlglit  proceed  to  ob- 
tain a  judgment  against  defendants  for  costs  In  eacb  case,  the  acUon  on 
the  bond  being  an  Independent  cause  of  action,  besides  tbe  trouble  and 
annoyance  of  the  dual  litigation;  and  that,  as  the  premises  were  primary 
Becurity,  as  to  defendants,  petitioner  shoald  proceed  with  his  foreclosure 
action,  and  sell  the  property,  entering.  If  necessary,  a  deficiency  Judgment. 
In  which  case  there  would  be  no  necessity  for  action  on  the  bond. 

Appeal  from  Special  Term,  New  York  County, 

In  the  matter  of  the  application  of  John  F.  Byrne  for  leave  to  sue 
on  the  bond  of  John  Van  Dolsen,  William  F.  Smith,  and  Clement  H. 
Smith,  which  accompanied  a  mortgage  on  real  estate.  From  an 
order  granting  leave,  William  F.  Smith  and  Clement  H.  Smith  ap- 
peal. Reversed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH,  MCLAUGH- 
LIN, INGRAHAM,  and  LAUGHLm/JJ. 

George  Hahn,  for  appellants. 

Austin  E.  Pressinger,  for  respondent, 

LAUGHLIN,  J.  The  appellants  executed  a  mortgage  upon  their 
premises  to  secure  the  payment  of  their  bond  bearing  even  date  there- 
with. They  subsequently  sold  the  premises,  their  grantees  assuming 
and  agreeing  to  pay  the  mortgage.  On  the  25th  day  of  November, 
1901,  the  petitioner,  then  being  the  owner  of  the  bond  and  mort- 
gage, began  a  foreclosure  action,  making  the  appellants  and  their 
grantees  parties,  and  praying  for  a  deficiency  judgment  against  them. 
The  appellants  were  served  with  the  summons  and  c<Mnplaint,  and 
they  defaulted  in  pleadinjj.  The  foreclosure  action  is  still  pending, 
and  the  premises  have  not  been  sold. 

The  grounds  upon  which  the  petitioner  asks  the  court  to  exercise 
its  discretion  favorably  on  his  application  for  leave  to  sue  on  the 
bond  are  that  he  has  been  unable  to  effect  service  upon  one  of  the 
defendants'  grantees ;  that  the  interest  on  a  senior  mortgage  has  not 
been  paid,  but  it  appears  that  payment  has  been  extended  until  the 
15th  day  of  February,  Z903;  and  that  the  premises  have  so  depre- 
ciated in  value  that  there  is  little  probability  their  bringing  suffi- 
cient to  pay  the  amount  of  the  prior  mortgage,  together  with  costs 
and  expenses.  The  question  of  the  adequacy  of  the  security  of  the 
premises  for  the  indebtedness  secured  by  the  petitioner's  mortgage 
was  controverted. 

The  petitioner,  having  instituted  an  action  to  satisfy  the  debt  out 
of  the  security,  has  no  absolute  right  to  maintain  an  action  at  law 
upon  the  bond.  He  mnst  first  obtain  leave  of  the  court  (Code  Civ. 
I^oc.  §  1628)  upon  notice;  and  even  then,  if  the  appellants  had  not 
been  made  parties  to  the  foreclosure,  and  the  premises  had  been  sold, 
and  a  deficiency  judgment  entered,  it  would  be  necessary  to  show  a 
sufficient  and  satisfactory  equitable  reason  for  such  leave.  Matter  of 
Marshal,  53  App.  Div.  136,  65  N.  Y.  Supp.  760;  Equitable  ■  Life 
Ins.  Soc.  v.  Stevens  et  al.,  63  N.  Y.  341.  In  Equitable  Life  Ins. 
Soc.  V.  Stevens,  supra,  the  court  say  that  the  rule  in  all  cases  of  an  ap- 
plication for  leave  to  sue  on  such  a  bond  after  a  foreclosure  action 
has  been  commenced  is  that  the  court  may  grant  (x  refuse  the  leave 


Digiitzed  by 


Google 


Sup.  Ct.) 


HABON  V.  MILLER. 


979 


in  the  exercise  of  a  sound  discretion  according  to  the  equities  of  the 
case.  In  this  case  it  would  seem  that  sound  equitable  discretion  re- 
quires that  the  application  should  be  denied,  for  otherwise  the  peti- 
tioner may  proceed  and  obtain  a  judgment  against  the  appellants  for 
costs  in  eadi  case,  the  action  upon  the  bond  being  an  independent 
cause  of  action,  besides  the  trouble  and  annoyance  of  the  dual  liti- 
gation. Equitable  Life  Ins.  Soc.  v.  Stevens,  supra;  McKernan  v. 
Robinson,  84  N.  Y.  105.  By  the  express  terms  of  the  Code  (Code 
Civ.  Proc.  §  1630),  if  the  petitioner  brought  an  action  on  the  bond 
first,  he  could  not  maintain  an  action  on  the  mortgage  until  the 
return  of  execution  unsatisfied  in  the  first  action.  By  analogy  it 
would  seem — unless  in  extraordinary  and  exceptional  circumstances, 
at  least — that  the  petitioner  should  proceed  with  his  foreclosure  ac- 
tion, and  sell  the  property,  and  then,  if  necessary,  he  may  enter  a 
deficiency  judgment,  and  there  will  be  no  necessity  of  any  action 
upon  the  bond.  Engle  v.  Underbill,  3  Kdw.  Cb.  249;  Matter  of 
Moore,  81  Hun,  389,  31  N.  Y.  Supp.  no.  As  to  these  appellants 
the  premises  are  the  primary  security  (Gottschalk  v.  Jungmann  [App. 
Div.,  First  Dep't,  Jan.,  1903]  79  N.  Y.  Supp.  551),  and  that  course 
will  be  equitable.  We  think  it  clear  that  this  order  should  not  have 
been  granted  while  the  foreclosure  action  was  pending. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.   All  concur. 


MABON  T.  MILLER  et  al. 

CBupreme  Court,  Appellate  Dlvlaloo,  First  Department  Marcb  13,  1908.) 

1.  CoRPORATioMB—DiRECTORB— Breach  op  Trust — Liabilitt  in  Equity 

A  salt  In  equity  for  a  discovery  and  accountiug  wlU  He  at  the  Instance 
of  a  receiver  against  the  directors  of  a  corporation  for  their  wrongful  acts 
In  dlsslpattaig,  misappropriating,  and  diverting  the  corporate  property 
until  It  becomes  apparently  Insolvent,  and  Its  stock  worthless. 

2L  BaUB — BUIT  FOR  ACCOONTIHO — RECOVKRV  OP  DaUAGBS. 

In  a  Bult  in  equity  by  a  receiver  against  the  directors  of  a  corporation 
for  an  accounting,  damages  may  be  recovered  for  tbe  fraudulent  acte  of 
the  directors  which  result  In  a  waste  and  misappropriation  of  the  cor- 
iwrate  property. 
&  Sake — BuiT  for  Accounting — Joinder  of  Directors. 

A  single  suit  against  tbe  several  directors  of  a  corporation  for  their 
wrongful  misappropriation* and  dissipation  of  corporate  property  in  pur- 
suit of  a  common  fraudulent  purpose,  may  be  maintained  in  equity  by 
the  receiver,  tbougb  the  directors  are  not  equally  Involved  nor  equally 
liable. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  S.  Mabon  as  receiver  of  the  Ongley  Electric  Com- 
pany, against  Jacob  W.  Miller  and  others.  From  an  interlocutory 
judgment  overruling  demurrer  to  the  complaint,  defendants  appeal. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McI^AUGH- 
LIN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Jabish  Holmes,  Jr.,  for  appellants. 
Theodore  L.  Frothingham,  for  respondent 
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HATCH,  J.  This  action  was  brought  by  the  receiver  of  the  Ong- 
ley  Electric  Company,  a  New  Jersey  corporation,  against  the  defend- 
ants, its  directors,  for  the  alleged  wasteful  and  wrongful  mans^emeot 
b}'  them  of  its  corporate  affairs,  on  account  of  which  judgment  is 
demanded  for  a  discovery  and  accounting.  The  complaint  avers  that 
the  plaintiff  is  a  resident  of  the  state  o7  New  Jersey,  and  was  duly 
appointed  receiver  of  the  Ongley  Electric  Company,  a  corporation 
existing  under  the  laws  of  the  state  of  New  Jersey ;  that  the  defend- 
ants are  residents  of  the  state  of  New  York,  and  are  all  directors  of 
the  said  Ongley  Electric  Company.  The  capital  stock  of  the  Ongley 
Electric  Company  consisted  of  2,500  shares  of  the  par  value  of  $100 
each.  All  of  said  shares  were  duly  issued,  and  were  full  paid.  The 
board  of  directors  consisted  of  seven  members.  In  May,  1892,  the 
said  company  held  in  its  treasury  1,179  shares  of  its  capital  stock, 
which  had  been  contributed  to  the  company  by  its  stockholders  for 
the  purpose  of  raising  additional  working  capital.  At  that  time  the 
assets  of  the  company  consisted  of  various  patents  and  patent  rights 
invented  by  the  defendant  Charles  E.  Ongley,  In  May,  1892,  George 
B.  Hopkins,  acting  for  himself  and  associates,  commenced  an  ex- 
amination of  the  business,  property,  and  patent  rights  of  the  said 
company,  with  the  view  of  purdiaslng  for  himself  and  associates  the 
capital  stock  of  the  company  in  the  treasury,  as  aforesaid.  After  this 
examination  had  made  some  progress,  tlie  said  Hopkins  stated  to 
the  officers  of  the  company  that  he  would  not  consider  the  purchase 
of  the  capital  stock  unless  he  could  acquire  a  controlling  interest 
therein.  Thereupon  the  stockholders  agreed  to  contribute  321  ad- 
<^Iitional  shares  of  its  capital  stock,  in  order  that  a  total  of  .1,500 
shares  might  be  available  for  purchase  by  the  said  Hopkins,  if  he 
should  so  determine.  In  November,  J892,  the  said  Hopkins  and  h- . 
associates  purchased  the  said  1,500  shares  of  stock  at  $60  per  share, 
making  $90,000  for  the  whole  thereof,  paying  therefor  $52,500  in  cash 
and  $37,500  in  three  promissory  notes  of  $12,500  each,  made  by  the 
said  George  B.  Hopkins  and  one  William  P.  Dixon,  jointly,  to  the 
order  of  the  said  company,  dated  November  15,  1892,  and  payable 
in  30,  60,  and  90  days,  respectively.  On  November  16,  1892,  at  a 
meeting  of  the  directors  of  the  said  Ongley  Electric  Company,  four 
of  the  directors  resigned  at  the  request  of  said  Hopkins,  when  he 
and  three  of  his  associates — William  P.  Dixon,  Jacob  W.  Miller,  and 
E.  B,  Densler — were  elected  directors  in*  their  places.  The  remain- 
ing directors  of  the  company  at  that  time  were  Thomas  W.  Robert- 
son, Jacob  B.  Underhill,  and  T.  De  Witt  Thompson.  At  said  meet- 
ing Hopkins  was  elected  vice  president,  Robertson  president,  and 
Underhill  secretary  and  treasurer.  On  the  17th  day  of  December. 
1892,  Densler  resigned,  and  the  defendant  George  J.  Schoeffel  was. 
by  request  of  said  Hopkins,  elected  a  director  in  his  place,  and  at 
the  same  time  Schoeffel  was  appointed  general  manager  of  said  com- 
pany at  a  salary  of  $5,000  per  year.  On  February  7,  1893,  at  the 
annual  meeting  of  said  company,  the  following  named  persons  were 
elected  directors :  Defendants  Jacob  W.  Miller,  George  B.  Hopkins, 
William  P.  Dixon,  Charles  E.  Ongley,  George  J.  Schoeffel,  and  also 
Hiomas  W.  Robertson  and  Michael  W.  Devine.   Hopkins  was  elect- 
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ed  president,  Robertson  vice  president,  and  Schoeffel  secretary  and 
treasurer.  From  the  time  when  Hopkins  and  his  associates  assumed 
control  of  the  company,  as  aforesaid,  their  management  the  same 
was  prejudicial  to  its  best  interest  and  to  the  interests  of  the  minority 
stockholders,  and  was  In  violation  of  the  fiduciary  obligations  due 
from  said  Hopkins  and  associates  to  said  company  as  directors  there- 
of. The  said  three  notes  gjiven  by  Hopkins  and  Dixon  to  the  com- 
pany, and  intended  to  provide  its  working  capital,  were  not  paid  when 
due,  nor  was  payment  thereof  required  by  the  board  of  directors, 
controlled,  as  aforesaid,  by  the  said  Hopkins  and  his  said  associates. 
A  valid  claim  against  the  company  was  refused  payment  by  Hopkins 
and  his  said  associates,  acting  as  directors,  whereby  a  suit  was 
brought  against  the  company.  A  controversy  was  raised  between  the 
said  Hopkins  and  associates  and  said  Thomas  W.  Robertson,  where- 
by Robertson,  in  order  to  protect  his  personal  interest,  was  obliged 
to  resign  his  position  as  vice  president  and  director  of  the  company, 
and  to  bring  suit  against  it  upon  a  note  of  the  company  held  by 
him.  At  a  meeting  of  the  directors  in  April,  1893,  the  resignation  of 
said  Thomas  W.  Robertson  and  Michael  W.  Devine  was  accepted, 
and  the  vacancies  created  by  their  resigfnations  have  never  been 
filled,  and  from  that  time  to  the  present  only  those  defendants  have 
been  the  directors  of  said  company. 

The  complaint  then  avers  with  much  particularity  and  at  consid- 
erable length  the  acts  which  the  said  defendants,  acting  as  <^cers 
and  directors  of  the  corporation,  have  done  and  omitted.  In  gen- 
eral, these  acts  consist  in  permitting  the  corporation  to  be  sued  upon 
fictitious  debts  and  claims,  and  allowing  judgments  to  pass  against 
it  by  default,  and  its  property  to  be  seized  under  execution.  The 
comfdaint  also  avers  that  the  directors  made  personal  claim  for  serv- 
ices rendered  in  and  about  the  affairs  of  the  company  which  had  no 
existence  in  fact;  that  actions  were  brought  thereon  against  the 
company,  upon  which  defaults  were  made,  and  judgments  permitted 
to  be  entered.  The  complaint  also  avers  that  the  defendants  pro- 
cured the  organization  of  another  company  to  take  over  all  the  prop- 
erty, assets,  and  business  of  the  Ongley  Electric  Company,  and  to  de- 
prive it  of  its  property ;  that,  after  the  new  company  was  formed, 
but  before  there  was  a  transfer  of  the  property  of  the  Ongley  Elec- 
tric Company,  an  injunction  was  procured  at  the  instance  of  the  mi- 
nority owners  of  the  stock  of  the  Ongley  Electric  Company,  restrain- 
ing the  defendants  from  causing  such  transfer  to  be  made ;  that  said 
injunction  still  continues  to  be  and  remain  in  force,  but  that  the  de- 
fendants have  evaded  and  substantially  disregarded  the  same  by  pro- 
curing the  Ongley  Company  to  take  possession  of  the  factory,  ma- 
chinery, stock,  and  patents  of  the  Ongley  Electric  Company,  and 
carry  on  business  with  said  property  in  its  name,  without,  however, 
making  formal  transfer  of  the  property;  that  the  defendants  are  di- 
rectors and  officers  of  both  companies,  and  control  the  same;  that 
no  compensation  has  been  made  by  tiie  Ongley  Company  for  the 
tise  of  the  property,  and  that  thereby  the  Ongley  Electric  Company 
is  deprived  of  the  beneficial  use  of  the  whole  of  its  property.  The 
complaint  further  avers  that  on  October  15,  1894,  a  majority  of  the 
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board  of  directors  of  the  Ongley  Electric  Company  passe  J  a  resolu- 
tion authorizing  the  said  notes  of  $37,500,  given  as  a  part  of  the  pur- 
chase price  of  the  stock  of  the  Ongley  Electric  Company  by  the  said 
Hopkins  and  Dixon,  be  canceled,  and  surrendered  to  the  makers, 
for  the  rcas<xi  that  there  was  failure  of  consideration  therefor.  Nu- 
merous other  acts  upon  the  part  of  the  defendants,  acting  as  officers 
and  directors  of  the  company,  are  averred  at  length,  from  which  it  ap- 
pears that  there  has  been  a  deliberate,  wrongful,  and  unlawful  mis- 
management of  the  affairs  of  the  company,  with  the  result  that  sub- 
stantially all  of  the  property  and  effects  of  the  Ongley  Electric  Com- 
pany have  been  wasted,  stolen,  squandered,  dissipated,  or  misappro- 
priated by  the  defendants,  acting  as  officers  and  directors  of  such 
company.   The  complaint  concludes  by  averring  that: 

"The  defendants,  as  directors  of  said  Ongley  Electric  Company,  wholly 
failed  and  neglected  to  perform  their  oflfclal  duties  as  such  directors.  They 
did  not  give  their  care  and  oversight  to  the  buslnesg  and  atEalrs  of  com- 
piiny,  but  neglected  the  same.  They  did  not  administer  the  affairs  of  said 
company  In  an  honest,  careful,  or  prudent  manner,  but,  on  the  contrary,  they 
neRllgently  and  wrongfully  suffered  and  permitted  the  money,  property,  and 
effects  of  said  company  to  be  stolen,  wasted,  squandered,  and  misappropriated. 
They  negligently  and  wrongfully  omitted  to  collect  obligations  lawfully  due 
to  said  company.  They  permitted,  instigated,  and  took  part  In  Utigatlons 
against  said  company,  hostile  to  Its  Interests,  and  calculated  to  obstruct  the 
conduct  of  Its  business  and  the  due  settlement  of  Its  affairs;  and  generally 
so  iiinnaged  the  property  and  affiiirs  of  said  company  as  to  make  the  same 
apparency  Insolvent,  and  to  render  the  stock  of  said  company  apparently 
worthless,  and  to  delay  and  defraud  the  lawful  creditors  of  said  company. 
The  several  acts  and  omissions  of  the  said  defendants  hereinbefore  set  forth, 
and  their  other  acts  and  omissions  Incident  thereto  and  connected  therewith, 
were  done  and  omitted  by  them  In  pursuance  of  a  fraudulent  scheme  to  avoid 
their  own  Just  obligations  and  Indebtedyess  to  said  Ongley  Electric  Company 
and  to  Its  other  stockholders  and  creditors,  and  to  divert  and  appropriate  to 
their  own  use  and  advantage  the  property,  assets,  rights,  and  good  will  of 
said  company,  and  to  effect  a  dissolution  of  said  company  without  due  process 
of  law,  and  to  enable  said  defendants,  or  some  of  tbem,  to  organize  other 
companies  to  carry  on  the  business  oC  said  Ongley  Electric  Company  under 
other  names,  thereby  rendering  valueless  the  stock  of  said  Ongley  Electric 
Company,  and  cheating  and  defrauding  the  other  stockholders  and  creditors 
thereof.  Said  acts  and  omissions  were  In  violation  of  law  and  In  breach  of 
the  trust  reposed  In  said  defendants  as  directors  of  said  Ongley  Electric  Com- 
pany." 

The  complaint  then  demands  judgment: 

"(1)  That  said  defendants,  and  each  of  them,  may  be  compelled  to  disclose 
and  turn  over  to  the  plaintiff  all  of  the  books,  accounts,  records,  contracts,  and 
other  papers  belonging  to  said  Ongley  Electric  Company.  (2)  That  said  de- 
fendants, and  each  of  them,  may  be  compelled  to  account  for  their  official 
conduct  in  the  management  and  disposition  of  the  property  and  assets  of  said 
Ongley  Electric  Company.  ^)  That  said  defendants,  and  each  of  them,  may 
be  compelled  to  pay  to  the  plaintiff,  for  the  benefit  of  snid  company  and  Ita 
creditors  and  stockholders,  the  amount  of  all  moneys,  with  interest,  and  the 
full  value,  with  Interest  of  all  properties,  assets,  and  effects  of  said  company 
which  the  said  defendants,  or  any  of  them,  have  acquired  for  themselves,  or 
any  of  themselves,  or  transferred  to  others,  or  lost  or  wasted  by  a  vlolntton 
of  their  duties.  (4)  That  said  defendants,  and  each  of  them,  may  be  com- 
pelled to  pay  to  the  plaintiff,  for  the  iKneflt  of  the  said  company  and  Its 
creditors  and  stockholders,  the  amount  of  the  damages  sustained  by  said  com- 
pany by  reason  of  the  wrongful  acts  and  omissions  of  the  defendants  herelu- 
before  set  forth;"  and  for  such  other  relief  as  may  be  prc^>er. 
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The  defendants  demurred  to  the  complaint,  and  take  nearly  four 
pages  of  the  recOTd  in  specifying  the  grounds.  The  learned  counsel 
for  the  appellants  has  relieved  us  of  the  necessity  of  condensing  the 
whole  of  this  matter  by  doing  it  himself.   He  states  the  ground  of 

demurrer  in  his  brief  to  be: 

"(1)  That  tbe  complaint  does  not  state  facts  snfliclent  to  coiistltute  a  cause 
of  actloiL  (2)  That  two  or  more  causes  of  action  have  been  improperly  united 
therein,  to  wit,  a  cause  of  action  affecting  all  five  of  tbe  defendauta  witli  a 
cause  of  action  affecting  only  four  of  the  defendants,  and  these  two  causes 
of  action  with  a  cause  of  action  affecting  only  three  of  tbe  defendants,  and 
these  three  causes  of  action  with  a  cause  of  action  affecting  only  two  of  these 
defendants.** 

The  principle  relied  upon  in  support  of  the  first  ground  of  de- 
murrer is  found  expressed  in  O'Brien  v.  Fitzgerald,  143  N.  Y.  377, 
38  N.  E.  37^;  I>ykman  v.  Keeney,  154  N.  Y.  483,  48  N.  E.  894; 
Higgins,  as  Receiver,  v.  TefFt,  4  App.  Div.  62,  38  N.  Y.  Supp.  716; 
and  other  cases.  This  claim,  proceeds  upon  the  theory  that  the  com- 
plaint states  a  cause  of  action,  not  in  equity,  but  at  law;  that  the 
relation  between  the  corporation  and  its  directors  is  that  of  principal 
and  agent,  and  not  that  of  trustee  and  cestui  que  trust.  The  Court 
of  Appeals  held,  as  well  as  this  court,  in  the  cases  above  cited,  that 
the  actions  therein  sought  to  be  maintained  were  not  actions  in 
equity,  but  were  actions  at  law  to  recover  damages  for  negligence, 
and  therefore  an  equitable  action  could  not  be  maintained.  It  would 
serve  no  useful  purpose  at  this  time  to  -point  out  the  distinction  in 
detail  which  exists  between  the  present  action  and  the  complaints 
which  were  the  subject  of  examination  in  these  cases.  Such  distinc- 
tion, if  stated,  may  not  be  so  plain  that  he  who  runs  may  read ; 
but  the  court  of  last  resort  in  many  pages  of  opinion  has  stated  it, 
and  it  may  be  sought  for  therein.  Mr.  Justice  Ingraham,  in  O'Brien 
V.  Fitzgerald,  6  App.  Div.  509,  39  N.  Y.  Supp.  707,  affirmed  on  opinion 
below,  150  N.  Y.  572,  44  N.  E.  1126,  has  probably  stated  such  dis- 
tinction with  as  much  clearness  as  the  question  itself  permits.  There- 
in he  says : 

"In  the  case  of  HIpglns,  as  Receiver,  t.  TefCt,  4  App.  DIt.  62,  38  N.  V. 
Hupp.  716.  we  sought  to  place  a  cUstlnctlon  between  the  liability  of  a  trustee 
to  account  In  equity  and  the  liability  of  a  tmstee  in  an  action  at  law  upon 
the  allegation  as  to  the  relation  that  existed  between  tbe  trustee  and  tbe  cestui 
que  trust,  or  the  property  of  the  trust  which  had  become  lost  or  wasted; 
holdlnfi  that  an  action  for  an  accounting  would  lie  where  it  was  alleged  that 
tbe  relation  of  the  truntee  to  tbe  property  was  such  that  a  court  of  equit}' 
could  charge  him  with  the  amount  that  he  had  received,  and  compel  blm  to 
account  to  tbe  court  for  the  disposition  which  had  been  made  of  such  prop- 
erty. The  fact  that  a  trustee  bears  such  a  relation  to  tbe  property  that  he  la 
cbargeable  with  It  or  its  proceeds  when  called  upon  for  It,  either  by  bis  cestui 
que  trust  or  by  tbe  court,  Is  a  basis  for  an  action  for  an  accounting  in  equity. 
If  there  Is  no  sum  of  money  with  which  the  director  can  be  charged  upon  the 
proof  of  his  relation  to  the  property,  be  cannot  be  called  to  account  for  any 
particular  property,  and  thus  an  action  for  an  accounting  will  not  lie.  Where 
his  liability  to  his  cestui  que  trust,  or  to  the  corporation  of  which  he  Is  a 
director  or  trustee.  Is  not  to  account  for  specific  property,  but  for  damages 
becaitoe  of  his  negligent  act  In  the  performance  of  his  duty,  a  different  prin- 
ciple arises  as  to  bis  liability  from  that  of  a  case  where.  In  consequence  of  his 
relation  to  the  property  of  the  trust,  he  Is  bound  to  show  what  disposition 
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of  that  prc^>erty  has  been  made,  being  ctaargeable  wltli  tbe  nine  of  the  prop- 
erty." Page  514,  6  App.  Dir..  and  page  70ft,  39  N.  T.  Supp. 

There  seems  to  be  a  mistaken  notion  in  some  minds  that  the  re- 
lation which  exists  between  directors  of  a  corporation  and  tbe  cor- 
poration is  that  of  principal  and  agent  This  is  not  true.  Such  rela- 
tion is,  and  always  was,  as  to  the  property  of  the  corporation,  fiduciary 
in  character;  and,  while  not  strictly  that  of  trustee  and  cestui  que 
trust,  yet  it  partakes  of  such  nature.  The  agency  of  the  directors 
rests  solely  in  their  dealings  with  third  persons,  when  they  represent 
the  corporation  as  its  agents;  but  in  dealings  with  the  corporation 
they  act  in  a  fiduciary  capacity  for  the  shareholders,  as  it  is  to  their 
care  that  the  shareholders,  acting  through  the  corporate  entity,  in- 
trust the  control  of  its  propertv  and  the  management  of  its  business. 
Duncomb  v.  N.  Y.,  H.  &  N.'  R.  R.  Co.,  84  N.  Y.  190.  Therein 
Finch,  J.,  said : 

"It  tB  not  Intended  to  deny  or  question  tbe  rule  tbat.  whether  a  director  «r 

a  corporation  Is  to  be  called  a  trustee  or  utft  In  a  strict  sense,  there  can  be 
no  doubt  that  bis  character  Is  fiduciary,  being  Intrusted  by  others  with  powers 
'nrblch  are  to  be  exercised  for  the  common  and  general  Interests  of  the  cvt- 
pomtioD,  and  not  for  his  own  prlrate  Interests,  and  that  he  falls,  therefore, 
within  the  doctrine  by  which  equity  requires  that  confidence  shall  not  be 
abused  by  the  party  In  whom  It  Is  reposed,  and  which  It  enforces  by  imposing 
a  disability,  either  partial  or  complete,  upon  the  party  Intrusted,  to  deal  on 
his  own  bebalf  In  respect  to  any  matter  Involrlng  such  confidence." 

Redhead  v.  Parkway  Driving  Club,  148  N.  Y.  471,  42  N.  E.  1047. 

It  is  dear  from  the  complaint  in  this  action  that  what  is  sought 
to  be  accomplished  by  it  is  to  compel  these  defendants,  acting  as 
officers  and  directors  of  the  corporation  whom  the  receiver  repre- 
sents, to  account  for  their  wrongful  acts  in  dissipating,  misappropriat- 
ing, and  diverting  the  property  of  the  corporation.  In  such  relation, 
and  for  such  acts,  they  are  subject  to  the  same  responsibilities  as  at- 
tach to  trustees,  and  may  be  called  upon  in  equity  to  account  for 
their  acts  in  the  disposition  of  the  property  and  the  discharge 
of  their  trust.  Damages  which  arise  from  fraudulent  acts,  which 
result  in  a  waste  or  misappropriation  of  the  property,  either  for  their 
own  benefit  or  for  the  benefit  of  others,  is  an  incident  to  such  account- 
ing, and  it  is  no  objection  that  the  complaint  in  such  action  demands 
damages  resulting  from  their  official  misconduct.  Bostworth  Al- 
len, 168  N.  Y.  157,  61  N.  E.  163,  55  L.  R.  A.  751,  85  Am.  St.  Rep. 
667.  This  complaint,  therefore,  states  a  good  cause  of  action  in 
equity. 

It  is  no  objection  to  the  complaint  that  the  defendants  may  not 
be  all  equally  culpable,  or  equally  liable  to  respond  in  damages  or 
otherwise  to  account  for  the  property  which  has  been  misappro- 
priated. The  principle  upon  which  such  an  action  is  based  rests  in 
the  fact  that  the  defendants  occupy  a  fiduciary  relation,  and  in  the 
discharge  of  their  duties  represent  the  corporation.  Their  dealings 
in  such  relation  have  reference  to  the  property  and  managem^ 
of  the  same  intrusted  to  their  care.  There  may  be  many  breaches, 
but  they  are  of  a  single  duty.  There  may  be  diflFerent  trustees,  but 
they  deal  with  the  same  matter.  There  may  be  different  degrees  of 
participation  in  the  disposition  of  the  property,  but  the  dealings  are 
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had  with  the  property  of  the  corporation,  and  the  duty  in  such  deal- 
ing is  owed  by  the  trustee  to  it.  Consequently,  the  act  which  fur-  . 
nishes  the  ground  of  action  is  the  breach  of  duty ;  and  an  account- 
ing is  asked  of  the  property  affected  by  such  breach,  together  with 
the  damages  which  flow  therefrom.  The  whole  cause  of  action  is, 
therefore,  single;  and  the  fact  that  all  of  the  directors  may  not 
have  acted  at  a  given  time,  or  have  been  guilty  of  the  same  waste, 
or  involved  in  the  same  measure  of  damage  inflicted  upon  the  cor- 
poration, is  of  no  consequence.  To  the  extent  that  they  have  been 
guilty  of  wrongful  acts  whereby  property  has  been  dissipated,  for 
such  acts  and  property  they  may  be  called  upon  to  account;  and 
variance  in  degree  of  acts,  or  culpability,  or  property  wasted,  or  dam- 
age sustained,  does  not  make  di^erent  causes  of  action.  Equity  lays 
hold  of  the  entire  transaction,  and  is  invested  with  power  in  a  single 
equitable  action'  to  submit  each  and  every  action  of  the  directors 
to  smitiny,  and  award  such  judgment  as  is  consonant  with  the  facts 
and  win  remedy  the  wrong,  and  may  determine  therein  the  liability 
of  each  director  for  his  culpable  act.  Bostworth  v.  Allen,  supra; 
People  V.  Tweed,  63  N.  Y.  194;  Porter  v.  Tnternational  Bridge  Co., 
163  K.  Y.  79,  57  N.  E.  174.  The  averments  contained  in  the  present 
complaint  show  a  state  of  facts  from  which  may  be  found  a  common 
design  and  purpose  upon  the  part  of  the  defendants,  acting  in  their 
own  behalf  and  in  disregard  of  the  rights  of  the  corporation,  to 
squander,  destroy,  and  divert  the  property  of  the  corporation,  and 
utterly  despoil  it;  and  that  they  have  succeeded  in  such  purpose. 
Under  such  circumstances,  where  a  common  purpose  and  design  are 
established,  overt  acts  in  furtherance  of  the  common  design,  whether 
committed  by  one  or  all,  may  be  given  in  evidence,  whether  they  be 
all  present  or  not;  and  this  result  follows  however  the  action  may 
be  characterized.  The  power  of  equity  to  lay  hold  of  such  a  condition 
is  not  dependent  upon  nomenclature.  It  is  sufficient  for  the  exercise 
of  its  powers  if  it  appear  that  the  several  acts  constitute  a  breach  of 
trust ;  that  they  are  connected  together  and  relate  to  the  same  mat- 
ter ;  and  whether  there  be  one  transaction  or  several  transactions, 
whether  the  act  resulting  in  the  waste  be  by  all  the  directors  or  only 
a  part,  the  result  is  the  same,  as  the  action  seeks  to  enforce  the  rights 
of  the  corporation  to  the  property,  and  to  compel  the  trustees  to  ren- 
der an  account  of  their  transactions.  The  entire  transaction  or 
transactions  relate  to  the  same  matter,  have  the  same  subject,  are 
connected  together,  and  in  equity  constitute  a  single  transaction. 

If  these  views  be  sound,  it  follows  that  the  interlocutory  judgment 
should  be  affirmed,  with  costs,  with  leave  to  the  defendants  to  with- 
draw demurrer  and  answer  over  within  20  days,  on  payment  of  the 
costs  in  this  court  and  in  the  court  below.  All  conctir. 
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(Snpreme  Court,  Special  Term,  New  York  County.  February,  1903.) 

]*  Mdnicipal  COHPORATIOK8— Orakt  or  Land  Undbb  Wateb— CoasTKOcnoH. 
Tbe  city  ot  New  York,  In  1865,  granted  lands  under  water  on  tbe  Har- 
lem river,  extending  from  bigh-water  mark  to  ^e  bulkhead  line  as  estab- 
lished in  1855,  to  plaintiffs  grantors,  who  owned  the  adjacent  upland. 
Tbe  dty  bad  along  tbe  easterly  boundary  of  the  premises  laid  out  a  street 
In  1S:>9,  but  bad  never  constructed  It  Under  tbe  grant  streets  and  ave- 
nues shown  on  the  map  were  reserved  to  the  city,  and  the  grantees  were 
required  to  construct  them  on  three  months'  notice.  The  grantees  ac- 
quired all  wharfage  from  '"that  part  of  the  exterior  line  of  said  city  lying 
on  the  easterly  side  of  the  hereby-granted  premises  fronting  on  the  Har- 
lem river."  The  abutting  owners  in  1873  built  Seventh  avenue,  at  tbeir 
own  expense,  within  the  boundaries  of  the  grant,  and  it  was  carried  out 
to  the  bulkhead  line.  Buildings  either  floating  or  on  plies  were  allowed 
by  the  city  to  be  built  T^tbln  tbe  boundaries  of  the  grant  outside  of  tbe 
bulkhead  line,  and  the  dty.  In  1897,  buUt  a  permanent  bulkhead  platform 
at  the  foot  of  Seventh  avenue,  and  collected  wharfage,  etc.,  therefrom. 
Held,  that  plaintiffs  were  entitled  to  the  removal  of  said  structures  lo- 
cated on  lands  lying  between  the  streets  and  avenues,  and  to  an  Injunction 
against  the  city  to  restrain  it  from  thereafter  granting  similar  licenses, 
but  were  not  entitled  to  the  removal  of  any  structures  wholly  within  the 
Ihies  of  the  projected  streets  as  long  as  tbe  exterior  street  remained  un- 
couetructed. 

Sl  Saub—^Vhakfaoe  Uights. 

Under  the  grant  plaintiffs  acquired  tbe  right  to  wharfage  from  tbe  ex- 
terior street  when  It  was  constructed,  and  the  city  must  account  to  the 
plaintiffs  for  tbe  wharfage  collected  by  It  from  the  bulkhead  platform 
erected  at  the  foot  of  Seventh  avenue,  or  pay  to  the  plalntlfts  the  ralue 
of  their  rights  on  retaining  the  bulkhead  platform  for  Its  own  use. 

Action  by  Charles  H.  Hastings  and  others  against  the  dty  of  New 
York.    Judgment  for  plaintiffs. 

Carter  &  Ledyard  (Joseph  W.  Welsh  and  Edmund  L.  Baylies,  of 
counsel),  for  plaintiffs. 

George  L.  Rives,  Corp.  Counsel  (K.  J.  Freedman,  of  counsel),  for 

defendant. 

SCOTT,  J.  On  November  8,  1865,  the  mayor,  aldermen,  and 
commonalty  'of  the  city  of  New  York,  being  the  owner  of  the  land 
under  water  on  the  Harlem  river  between  151st  street  and  iSStb 
street,  and  extending  from  the  then  high-water  mark  to  the  bulk- 
head line,  or  line  of  solid  filling  established  by  the  Legislature,  grant- 
ed said  land  under  water  to  Lucy  S.  Develtn  and  others,  the  owners 
in  fee  of  the  adjacent  upland.  The  plaintiffs  are  the  successors  in 
title  to  these  grantees.  Prior  to  the  making  of  this  grant  the  Legis- 
lature, by  chapter  285,  p.  420,  Laws  of  1852,  had  authorized  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York  to  lay  out  and  fix 
a  permanent  exterior  street  along  the  entire  water  front  of  the  Har- 
lem river. .  In  1858  the  board  of  aldermen  and  common  council 
directed  the  street  commissioner  to  fix  and  lay  out  such  an  exterior 
street,  70  feet  wide,  along  the  shore  of  the  Harlem  river.  In  pur- 
suance of  the  foregoing  act  and  resolutions,  and  in  the  year  1859, 
maps  were  prepared  and  duly  confirmed  lajring  out  and  permanently 
fixing  the  exterior  street,  70  feet  in  width  along  the  harbor  com- 
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missioners'  exterior  line  or  bulkhead  line  of  solid  filling  which  had 
been  established  by  the  Legislature  in  1859.  This  line  was  men-' 
tioned  and  referred  to  in  the  grant  to  plaintiffs'  predecessors,  and 
was  designated  on  the  map  attached  thereto  as  the  easterly  boundary 
of  the  premises  therein  described.  The  act  of  1852  also  provided 
that  the  several  streets  and  avenues  as  laid  out  in  the  map  of  the  city 
according  to  law  should  be  continued  and  extended  along  the  present 
lines  thereof  from  their  present  termination  on  the  map  to  the  said 
exterior  street  and  permanent  line.  The  land  under  water  granted 
to  i^intiffs'  predecessors  is  described  in  the  grant,  in  bulk,  by  a  de- 
scription which  includes  all  the  land  under  water  in  front  of  the 
grantees*  upland,  and  extending  between  high-water  mark  ind  the 
bulkhead  line  or  line  of  solid  filling  above  referred  to,  "saving  and  re- 
serving out  of  the  hereby  granted  premises  so  much  thereof  as  may 
form  part  of  any  street  or  streets,  avenue  or  avenues,  that  may  now 
or  hereafter  be  designated  or  laid  out  through  said  premises  accord- 
ing to  law  for  the  uses  of  public  streets,  avenues,  or  highways  as 
hereinafter  mentioned."  Attached  to  the  grant  was  a  map  or  plan 
showing  the  property  granted  and  the  streets  and  avenues  projected 
to  be  laid  out  when  the  land  under  water  should  be  reclaimed  and 
filled  in.  The  grant  was  made  in  consideration  of  a  specified  sum 
of  money  and  of  certain  covenants  on  the  part  of  the  grantees  to  the 
effect  that  they  would  build,  make,  and  erect,  within  three  months 
after  being  required  by  the  city  to  do  so,  good  and  sufficient  bulk- 
heads, wharves,  streets,  and  avenues  that  may  be  designated  or  laid 
out  through  the  premises  described  and  fill  in,  regulate,  and  pave  the 
same,  and  lay  out  sidewalks  thereof;  and,  further,  that  they  would 
not  build  said  wharves,  bulkheads,  streets,  or  avenues  or  make  the 
lands  until  penmssion  shall  be  first  had  and  obtained  from  the  city. 
The  dty,  upon  its  part,  covenanted  that  the  grantees  and  their  suc- 
cessors in  interest,  upon  observing,  fulfilling,  and  keeping  all  and 
singular  the  articles,  covenants,  and  agreements  on  their  part,  "shall 
and  may  from  time  to  time,  and  at  all  times  hereafter,  fully  have 
and  enjoy,  take  and  receive,  and  hold  to  their  own  proper  use,  all 
manner  of  wharfage,  cranage,  advantages,  and  emoluments  grow- 
ing or  accruing  by  or  from  that  part  of  the  exterior  Hne  of  the  said 
city  lying  on  the  easterly  side  the  hereby  granted  premises 
fronting  on  the  Harlem  river,  with  full  power  to  collect  and  re- 
ceive the  same  for  their  own  proper  use  and  benefit  forever."  The 
plaintiffs  or  their  predecessors  in  interest,  without  express  permis- 
sion from  the  city,  but  without  objection  on  the  part  of  the  city, 
have  filled  in  within  the  Umits  of  the  grant  below  the  high-water 
mark  designated  therein,  certain  portions  of  the  streets  intersecting 
the  granted  lands,  but  such  filling  does  not  include  any  part  of  the 
exterior  street;  nor  have  the  plaintiffs  or  their  predecessors  in  title 
ever  built  or  erected  or  caused  to  be  built  or  erected  any  wharf  or 
pier  or  other  obstruction  in  the  Harlem  river  in  front  of  the  prem- 
ise's described  in  the  grant.  Among  the  streets  shown  on  the  map 
attached  to  the  grant  as  intersecting  the  granted  premises  is  Seventh 
avenue,  which  terminates  at  the  Harlem  river.  This  avenue  was 
r^ulated,  graded,  curbed,  and  flagged  by  the  city,  at  the  locality 
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in  question,  in  1873,  and  the  cost  thereof  was  assessed  upon  the  ad- 
joining property,  and  paid  by  the  owners  thereof.  In  1877,  and 
again  in  1887,  the  city  permitted  pile  platforms  to  be  erected  at  the 
foot  of  Seventh  avenue.  In  1897  the  city,  at  its  own  expense,  through 
the  department  of  docks,  built  a  bulkhead  platform  along  the  bulk- 
head line,  as  shown  on  the  map  annexed  to  the  grant,  at  the  foot  of 
Seventh  avenue,  and  has  collected  and  received  for  its  own  use  what- 
ever wharfage  and  profits  arose  therefrom.  This  was  done  without 
notice  to  or  consent  of  the  plaintiffs  or  their  predecessors  in  title. 
Certain  other  structures  have  been  erected,  under  licenses  from  the 
city,  within  the  lines  of  the  premises  described  in  the  grant,  and 
outside  of  the  present  line  oi  filling.  For  the  most  part  these 
structures  have  been  erected  within  the  lines  of  the  streets  excepted 
and  reserved  out  of  the  grant.  The  plaintiffs  ask  that  the  city  be  re- 
quired to  remove  that  portion  of  the  bulkhead  already  constructed 
at  the  foot  of  Seventh  avenue,  or,  in  default  thereof,  that  it  be  re- 
quired to  pay  to  plaintitfs  the  value  of  the  wharfage,  cranage,  advan- 
tages, and  emoluments  arising  therefrom,  and  to  account  for  the 
wharfage  and  cranage  already  realized  therefrom,  and  that  all  li- 
censes for  other  structures,  either  floating  or  on  piles,  within  the 
limits  of  the  grant,  be  revoked,  and  said  structures  removed,  and 
the  city  be  restrained  from  issuing  further  licenses  for  like  structures. 

A  number  of  cases  involving  similar  grants  have  come  before  the 
courts  for  determination,  and  it  is  well  settled,  so  far  as  concerns  the 
ownership  of  the  land,  that  the  city  retains  title  to  so  much  of  the 
land  as  lies  within  the  exterior  lines  of  the  projected  streets  and  ave- 
nues, while  the  grantee  becomes  the  absolute  owner  of  the  land  be- 
tween the  streets.  '  Duryea  v.  Mayor,  62  N.  Y.  592;  Id.,  96  N.  Y. 
477;  Langdon  v.  Mayor,  93  N.  Y,  149.  Hence  the  grantees  and 
their  successors  in  interest  have  no  right  to  fill  in  or  occupy  for  any 
purpose,  without  permission  of  the  city,  any  portion  of  the  land  un- 
der water  lying  within  the  projected  streets ;  nor,  on  the  other  hand, 
lias  the  city  the  right,  without  like  permission  from  the  grantees, 
to  occupy  for  any  purpose,  or  license  others  to  occupy,  any  portion 
of  the  land  under  water  lying  between  the  projected  streets.  So  far, 
therefore,  as  concerns  any  structures  floating  or  on  piles,  which  oc- 
cupy land  within  the  boundaries  of  the  grant  and  between  the  pro- 
jected streets,  the  plaintiffs  are  entitled  to  a  judgment  for  their  re- 
moval and  an  injunction  against  the  granting  of  licenses  in  the  future. 

As  to  the  structures  other  than  the  bulkhead  at  Seventh  avenue, 
which  lie  wholly  within  the  lines  of  the  •  pro jected  streets,  a  differ- 
ent question  is  presented.  As  has  been  said,  the  property  which 
they  occupy  remains  the  property  of  the  city,  and  the  plaintiffs  have 
no  interest  in  them,  or  concern  as  to  their  maintenance,  unless  it  is 
to  be  spelled  out  of  the  grant.  That  grant  included  the  right  to 
have  and  enjoy  the  wharfage  and  cranage  advantages  and  emolu- 
ments growing  or  accruing  by  or  from  "that  part  of  the  exterior  line 
of  said  city  lying  on  the  easterly  side  of  the  hereby  granted  premises 
lying  on  the  Harlem  river."  The  point  at  which  these  emoluments 
were  to  be  collected  is  thus  precisely  defined,  and,  reading  the  whole 
grant  in  conjunction  with  the  map  accompanying  it,  there  can  be  no 
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doubt  that  this  exterior  line  means  the  easterly  line  of  Exterior 
street.  Before  wharfage  and  cranage  can  be  realized  at  that  point, 
it  is  necessary  that  Exterior  street  st^ll  be  constructed.  Even  assum- 
ing that,  when  Exterior  street  has  been  constructed,  ^e  plaintiffs 
will  have  the  right  to  take  wharfage  and  cranage  opposite  the  ends 
of  the  streets,  as  well  as  opposite  the  intervening  land,  there  is  no 
ground  for  an  inference  that  the  parties  intended  that  the  grantees 
in  the  conveyance  were  to  take  wharfage  at  the  foot  of  any  street  at 
any  point  further  inland  than  the  exterior  line  of  the  city  on  the 
easterly  side  of  Exterior  street.  Mayor  v.  Law,  125  N.  Y.  380,  393, 
36  N.  E.  471.  The  plain  meaning  of  the  grant  was  that  the  city 
was  to  determine  when  Exterior  street  should  be  constructed,  and 
that  the  plaintiffs'  right  to  wharfage  and  cranage  should  accrue  when, 
and  not  until,  this  was  done.  So  Tar,  then,  as  concerns  the  structures 
erected  or  floating  within  the  lines  of  the  projected  streets,  the  plain- 
tiffs have  no  right  to  complain  of  them  as  trespassers,  because  they 
occupy  no  land  to  which  the  plaintiffs  have  title,  and  they  cannot 
demand  their  removal,  or  ask  to  receive  the  profits  derived  from 
them  by  the  city,  as  infringement  upon  the  right  of  wharfage  and 
cranage  conveyed  by  the  grant,  because  such  nght  will  attach  only 
when  Exterior  street  has  been  completed. 

There  remains  the  question  as  to  the  bulkhead  erected  by  the  city 
at  the  foot  of  Seventh  avenue,  the  easterly  line  of  which  is  the  east- 
erly line  of  Exterior  street  as  shown  on  the  map  attached  to  the 
grant,  and  the  easterly  line  of  the  premises  described  in  the  grant. 
The  defendant  claims  that,  even  if  the  plaintiffs  should  be  required 
or  authorized  to  build,  and  actually  should  build  and  maintain  the 
streets  and  avenues  mentioned  in  the  grant,  including  Exterior  street, 
they  would  have  no  right,  under  the  terms  of  the  grant,  to  any  of  the 
wharfage  and  profits  accruing  from  those  portions  of  the  exterior 
line  of  Exterior  street  which  lie  in  front  of  the  several  streets  run- 
ning through  the  premises,  and  that,  as  the  bulkhead  now  under 
consideration  is  at  the  foot  of  one  of  the  avenues  excepted  from  the 
grant,  and  the  land  upon  which  it  is  erected  belongs  tq  the  defend- 
ant, the  plaintiffs  have  no  right  to  any  of  the  profits  derived  there- 
from. A  similar  question  was  presented  and  passed  uoon  by  the 
Court  of  Appeals  adversely  to  the  defendant's  contention.  Mayor 
V.  Law,  supra.  I  can  see  no  escape  from  the  authority  or  the  rea- 
soning of  that  case,  and  I  find  no  material  difference  between  the  facts 
which  present  the  question  in  this  case  and  those  which  presented  a 
similar  question  in  that  case.  Nor  does  it,  in  my  opinion,  affect  the 
plaintiffs'  rights  in  the  premises  that  the  city  has  undertaken  to 
build  the  bulkhead  itself,  instead  of  requiring  the  plaintiffs  to  build 
it.  It  is  true  that  it  was  said  of  grantees  under  a  similar  grant  in 
Mayor  v.  Law,  supra,  that.  "When  they  had  constructed  Tompkins 
street,  or  any  portion  of  it,  upon  request  of  the  city,  then,  and  not 
until  then,  can  they  commence  to  take  wharfage."  There  was  no 
question  in  that  case,  however,  of  taking  wharfage  from  a  part  of 
Tompkins  street  constructed  by  the  city.  The  defendants  in  that 
action  had  undertaken,  without  order  or  permission,  to  erect  a  wharf 
and  collect  wharfage,  and  this  the  court  held  they  could  not  do.  Un- 
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der  the  grant  to  plaintiffs'  predecessors  they  were  not  only  required 
to  construct  Exterior  street  and  the  other  streets  when  ordered  by 
the  city,  but  were  expressly  authorized  to  do  so.  Nothing  was  left 
to  the  city  but  the  right  to  determine  when  such  construction  should 
be  undertaken.  When  it  had  determined  that  Exterior  street  should 
be  constructed,  the  plaintiffs  had  the  right  to  construct  it,  and  there- 
upon to  collect  and  enjoy  the  wharfage  and  emoluments.  The  city 
might  postpone  indefinitely,  or  so  long  as  it  saw  fit,  the  plaintiffs' 
right  to  collect  wharfage  by  neglecting  to  order  Exterior  street  to  be 
constructed,  and  by  refusing  permission  for  its  construction.  But 
whenever  it  was  determined  that  the  street,  or  any  portion  of  it, 
should  be  constructed,  the  plaintiffs  were  entitled  to  undertake  the 
construction,  and  thus  entitle  themselves  to  the  wharfage.  While  the 
dty  could  postpone  the  collection  of  wharfage  by  postponing  the 
construction  of  the  street,  it  could  not  nulHfy  the  grant  and  defeat 
the  plaintiffs'  rights  thereunder,  by  constructing  the  street  itself  with- 
out having  first  afforded  the  plaintiffs  an  opportunity  to  comply 
with  their  covenant  to  construct  it  when  required  to  do  so.  When 
the  city  built  the  bulkhead  at  the  foot  of  Seventh  avenue,  it  performed 
a  part  of  the  work  which  plaintiffs  had  agreed  to  do,  and  which  we 
are  bound  to  assume  they  would  have  done  if  required.  As  to  the 
portion  so  constructed,  the  city,  by  this  act,  waived  the  right  to  re- 
quire the  plaintiffs  to  build,  but  did  not  and  could  not  defeat  the 
plaintiffs'  right  to  wharfage,  which  attached  as  soon  as  the  bulkhead 
was  completed.  The  present  bulkhead  was  constructed  in  1897. 
Prior  to  that  time  there  had  been  piles  driven  and  platforms  erected 
to  facilitate  the  progress  of  certain  public  improvements,  but  it  does 
not  appear  that  these  were  in  the  nature  of  a  permanent  bulkhead. 
It  does  appear  that  the  city  collected  no  wharfage  until  November. 
1897.  The  plaintiffs  are  entitled  to  a  judgment  that  they  are  entitled 
to  the  wharfage,  cranage,  emoluments,  and  profits  to  be  derived  from 
the  bulkhead  at  the  foot  of  Seventh  avenue,  and  to  an  accounting 
for  the  value  of  such  rights  since  November  16,  1897,  and  for  the 
payment  of.  the  permanent  value  of  such  rights  if  the  city  elects  to 
retain  the  same  for  its  own  use  and  benefit.  The  form  of  the  de- 
cision and  decree  may  be  settled  on  notice,  and,  since  neither  party 
has  been  wholly  successful,  the  decree  will  be  without  costs  to  either 
party. 

Judgment  accordingly. 


NEWMAN  T.  TOLMIB. 
<8npreme  Oomt,  Appellate  DfvUon,  First  Department   March  20.  1908.) 

1,  ABBIONHENT  of  TjEASB— AGRRRMBNT  to  SeCURB  NbW  LbABK — OOKSTBUOnON 

— Iktentiok  of  Paktieb. 

The  assignee  of  a  lease  at  ^76  per  mouth  aRreed  to  pay  his  asslKnor 
a  certain  additional  sum,  If,  after  expiration  of  the  lease,  a  new  one  for 
five  years  was  obtained.  At  the  time  the  agreement  was  made  the  parties 
were  informed  hy  the  landlord's  agent  that  It  wis  Imposrtble  to  get  a 
lenae  for  five  years,  hut  that  oni>  for  a  year  would  be  given,  and  that 
thereafter  there  would  be  no  trouble  In  getting  an  extended  lease,  fleld 
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not  to  contemplate  that  the  payment  of  the  additional  Bum  should  depend 
on  the  obtaining  of  one  lease  for  flre  years,  but  on  defendants  secnrlng 
the  right  to  occupy  the  premises  for  that  time. 

2.  SaHK— QUKBTION  FOB  COCRT. 

Assuming  that  the  terms  ot  the  agreement  were  amblgnona,  there  being 
nothing  in  the  negotiations  leading  up  to  It,  or  In  the  practical  construc- 
tion put  on  it  by  the  parties  after  Its  execution,  which  threw  any  light  on 
their  Intention  as  to  the  terms  oC  the  flre^year  leaae  to  be  obtained,  the 
conBtrnctlon  of  the  agreement  was  for  the  court,  and  not  for  the  Jury. 

b.  Same— CoNaTRCCTiON— TEHMa  of  New  Lbasb. 

The  agreement  contemplated  a  new  lease  at  the  same  terms  as  the 
existing  lease,  and,  where  the  assignee  was  allowed  to  occupy  the  prem- 
ises for  the  five  years,  but  had  to  pay  an  Increased  rental  part  of  the 
time,  be  was  not  liable  for  fbe  additional  payment 

Exceptions  from  Trial  Term,  New  York  County. 

Action  by  Jesse  Newman  against  Murdo  Toltnie.  Exceptions  to 
the  dismissal  of  plaintiff's  ccwnplaint  on  trial  before  a  jury  ordered  to 
be  heard  in  the  first  instance  in  the  Appellate  Division.  Exceptions 
overruled,  and  judgment  directed  dismissing  the  complaint. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHUN,  JJ. 

Henry  Brill,  for  plaintiff. 
Philip  M.  Brett,  for  defendant 

INGRAHAM,  J.  Upon  the  trial  of  this  action  the  complaint  was 
dismissed  at  the  end  of  the  plaintiff's  case,  to  which  the  plaintiff  ex- 
cepted. The  court  thereupon  ordered  the  exceptions  to  be  heard  in 
the  first  instance  at  the  Appellate  Division.  The  plaintiff  was  in  pos- 
session as  lessee  of  certain  premises  in  the  city  of  New  York  wherein 
he  carried  on  the  business  of  carpenter  and  builder.  He  had  a  lease 
of  the  premises,  which  expired  on  the  ist  day  of  May,  1895,  at  a 
rental  of  $75  per  month.  In  February,  1895,  wishing  to  retire  from 
business,  in  consideration  of  $750  paid  by  a  firm  of  which  the  defend- 
ant was  the  surviving  partner  he  sold  to  this  firm  certain  personal  prop- 
erty, consisting  of  a  horse,  wagons,  etc.  To  this  agreement  there  was 
atmexed  a  note,  as  follows : 

"Possession  to  be  taken  Mch.  Ist,  18ffS,  at  (75  per  moiith.  If  lease  la  ob- 
tained for  5  years  the  party  of  the  2nd  i>art  to  pay  to  the  party  of  the  Ist  part 

th€  sum  of  ¥750  additional  and  another  bill  of  sale  drawn  up." 

In  pursuance  of  this  agreement  the  defendant  took  possession  of  the 
personal  property,  and  entered  into  possession  of  the  premises  thereto- 
fore occupied  by  plaintiff,  and  paid  the  $750.  Prior  to  the  making  of 
this  agreement  the  plaintiff  and  the  defendant  together  had  called  upon 
the  agent  of  the  landlord  to  ascertain  whether  a  new  lease  for  live 
years. could  be  obtained.  The  agent  replied  to  this  request  that  it 
was  not  possible  to  get  an  extended  lease  for  five  years  from  May, 
1895,  at  that  time,  but  that  he  believed  the  landlord  would  give  a  lease 
for  one  year  from  May,  1895,  and  he  also  believed  that  there  would  be 
no  trouble  after  that  in  getting  an  extended  lease,  but  that  he  would 
have  to  see  the  owner  of  the  property.  Nothing  seems  to  have  been 
said  about  the  rental  at  that  interview.  Subsequently,  on  March  12, 
1895,  the  owner  and  the  plaintiff  executed  an  agreement  whereby  the 
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lease  was  extended  for  one  year  from  May  i,  1895,  at  $75  per  moath, 
and  under  that  lease  the  defendant's  firm  occupied  the  premises  tuitil 
May  I,  1896.  Prior  to  May  1,  1896,  it  would  seem  that  the  defendant 
entered  into  negotiations  with  the  owner,  and  secured  a  verbal  agree- 
ment for  a  new  lease  for  three  years  from  May  i,  1896,  at  $85  per 
month.  The  owner,  however,  refused  to  renew  the  lease  at  $75  per 
month,  the  rent  formerly  paid.  Before  this  lease  was  actually  exe- 
cuted, the  plaintiff  went  to  the  agent  of  the  landlOTd  in  relation  to  the 
new  lease  of  the  premises,  when  the  agent  stated  that  he  had  made  an 
agreement  for  a  new  lease  with  the  defendant  for  three  years,  but  that 
it  was  not  yet  signed.  After  this  interview  with  the  agent,  the  plaintiff 
went  to  see  the  defendant,  when  they  discussed  the  agreement  for  a 
lease  already  made.  The  plaintiff  said  to  the  defendant  that  he  would 
get  him  a  lease  for  four  years  of  the  same  premises.  The  agent  said 
that  he  could  have  a  lease  for  that  period,  and  the  defendant  then 
asked  "for  $75  per  month,"  the  same  that  they  had  been  paying.  To 
this  the  plaintiff  said  "No,"  and  the  defendant  then  said  that  he  would 
refuse  to  take  a  four-years  lease  unless  it  was  furnished  at  the  old  rent 
,of  $75  per  month.  The  new  lease  obtained  by  the  defendant  was  for 
three  years  from  May  i,  1896,  at  the  yearly  rental  of  $1,020  ($85  per 
month),  with  a  provision  that,  should  the  demised  premises  be  sold 
previous  to  the  expiration  of  the  term,  the  lessee  would,  on  or  before 
the  expiration  of  60  days'  notice,  in  writing,  from  the  lessor,  vacate 
the  said  premises,  and  that  the  lease  should  cease  and  determine.  At 
the  expiration  of  this  lease  in  1899,  it  was  renewed  for  one  year  at  the 
same  rent,  and  the  defendant  therefore  actually  occupied  the  premises 
as  lessee  for  a  period  of  five  years  from  May  i,  1895. 

This  action  was  brought  to  recover  the  additional  $750,  which,  by 
the  agreement  of  February  27,  1895,  the  defendant  was  to  pay  "ii 
lease  is  obtained  for  five  years."  At  the  time  this  agreement  was 
made  the  parties  had  applied  to  the  landlord  for  a  new  lease  for  five 
years,  but  in  reply  to  this  application  the  agent  had  said  that  it  was  not 
then  possible  to  get  a  lease  for  five  years  from  May  i,  1895,  but  that 
he  believed  the  owner  would  give  a  lease  for  one  year  from  May  i, 
1895,  and  that  there  would  be  no  trouble  after  that  in  gettii^  an  ex- 
tended lease.  This  was  the  situation  when  the  agreement  of  Februar}' 
27, 1895,  was  made.  Considering  this  situation,  it  is  quite  evident  that 
neither  of  the  parties  contemplated  that  the  payment  of  this  additional 
$750  should  depend  upon  the  defendant's  obtaining  one  lease  of  the 
premises  for  five  years  at  the  expiration  of  the  existing  lease,  as  such 
a  lease  had  been  expressly  refused  prior  to  the  making  of  the  contract. 
The  additional  payment,  however,  was  conditioned  upon  the  defend- 
ant's obtaining  a  right  to  occupy  the  premises  for  five  years ;  and  I 
think  it  must  have  been  contemplated  that  this  occupation  of  the  prop- 
erty subsequently  should  be  upon  the  same  terms  as  the  present  exist- 
ing lease.  The  additional  payment  is  conditioned  upon  the  defend- 
ant's obtaining  a  lease  of  the  premises  for  five  years.  The  price  that 
the  defendant  was  to  pay  for  the  premises  during  the  remainder  of  the 
lease  under  which  the  plaintiff  was  occupying  the  premises  was  fixed  at 
$75  per  month.  The  existing  lease  would  expire  on  the  ist  of  May 
following  the  making  of  the  contract,  and  the  parties  at  the  time  the 
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agreement  was  made  could  get  no  actual  assurance  that  a  new  lease 
oi  the  premises  would  be  given.  The  utmost  that  they  had  been  able 
to  obtain  was  an  expression  of  belief  by  the  a&ient  of  the  landlord  that 
a  new  lease  for  one  year  would  be  given,  and  it  is  claimed  that  what 
was  contemplated  was  a  lease  at  the  same  terms  as  were  contained  in 
the  existing  lease.  A  new  lease  for  one  year  upon  the  same  terms  as 
the  existing  lease  was  given,  but  at  the  expiration  of  that  lease  the 
landlord  refused  to  grant  a  further  lease  at  the  same  rent,  and  exacted 
an  increased  rental,  and  it  is  clear  that  this  was  the  best  lease  that 
either  the  plaintiff  or  the  defendant  could  obtain.  Assuming  that  the 
terms  of  this  agreement  were  ambiguous,  there  was  nothing  in  the  ne- 
gc^ation  leading  up  to  this  a^eement,  or  in  the  practical  construction 
of  the  agreement  put  upon  it  by  the  parties  after  it  was  executed, 
that  throws  any  light  upon  the  intention  of  the  parties  as  to  the  terms 
of  the  lease  to  be  obtained  which  would  impose  upon  the  defendant  the 
payment  of  this  additional  sum  of  money.  The  construction  of  the 
agreement,  therefore,  became  a  matter  of  law  for  the  court,  and  there 
was  nothing  to  justify  the  submission  of  any  question  as  to  what  the 
parties  intended  to  the  jury. 

It  has  been  held  that  a  covenant  of  a  renewal  contained  in  a  lease, 
where  the  amount  of  rent  is  not  specified,  implies  a  renewal  for  the 
same  rent.  Tracy  v.  Albany  Exchange  Co.,  7  N.  Y.  472,  57  Am.  Dec. 
538.  The  situation  here  was  substantially  the  same.  The  plaintiff 
assigned  to  the  defendant  the  lease  of  the  premises  up  to  the  ist  of 
May  following,  the  date  of  the  agreement,  and  the  defendant  agreed 
to  pay  an  additional  sum  of  money  upon  condition  that  a  lease  would 
be  obtained  for  five  years.  That,  we  think,  clearly  implied  a  lease  upon 
the  same  terms  as  the  existing  lease,  and,  as  this  condition  was  not 
complied  with,  and  no  lease  upon  the  existing  terms  was  obtained  for 
a  greater  period  than  one  year,  the  defendant  never  became  liable  for 
the  additional  payment  contemplated. 

It  follows  that  the  complaint  was  properly  dismissed.  The  excep- 
tions are,  therefore,  overruled,  and  judgment  directed  dismissing  the 
complaint,  with  costs.   All  concur. 


ICANHArPTAM  SEAL  ESTATE  ft  BUII/DINa  ASS'N  T.  CUDLIPP. 
(Supreme  Oomt,  Appellate  DItIbIod,  Flzst  Departmnit   March  18,  1908.) 

1.  Wills— CoHBTHDCrrON—VKSTBD  IltTSRKBTS— Altsbatiok— UOBTflAaK 

Where  testator  devised  to  his  son  certain  real  estate  dnring  his  natural 
life,  and  "at  his  death  to  his  children,"  the  word  "at"  designated  the  time 
of  enjoyment  merely,  and  not  the  time  of  the  Testing  of  the  estate;  and 
hence  the  grandchildren  acquired  vested  IntereBts  Immediately  on  tbelr 
hlrtb,  which  they  conld  alienate  by  mortgage  or  otherwise. 

Sl  BiiHE— Dbvibb  to  Clabs— TcHAim  IN  CoHUon. 

Whwe  a  wni  devised  land  to  testator's  son  for  life,  and  at  his  death 
**to  his  chfldren,'*  the  "children"  took  dlstrlbntlvely  as  tenants  tn  com- 
mon, and  not  as  a  class. 
Yma  Bmnt,  P.  3^  dtasentlny. 


Appeal  from  Special  Term,  New  York  County. 
80N.T.S.— 83 
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Action  by  the  Manhattan  Real  Estate  &  Building  Assodatton 
against  Jane  M.  Cudlipp.  From  a  judgment  in  favor  ol  plaintiff, 
defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  PATTERSON. 

I  NOR  AH  AM,  and  LAUGHUN,  JJ. 

W.  W.  Niles,  for  appellant. 
D.  B.  Ogden,  for'  respondent. 


PATTERSON,  J.  The  defendant  appeals  from  a  judgment  which 
declares  that  certain  certificates  of  sale  for  unpaid  taxes  upon  the 
premises  described  in  the  complaint  are  held  in  trust  by  ho*  for  the 
benefit  of  the  plaintiff  and  others,  interested  as  remaindermen  in 

such  premises,  and  which  requires  that  the  defendant  surrender  such 
certificates  to  the  clerk  of  arrears  and  collector  of  assessments  of 
the  city  of  New  York,  and  cause  the  same  to  be  vacated  and  can- 
celed of  record,  so  as  to  remove  the  lien  or  cloud  from  the  title  to 
said  premises ;  and  requiring  her,  also,  within  a  specified  time  to  pay 
taxes  or  Croton  water  rates,  now  a  lien  on  the  premises;  and,  in 
default  thereof,  appointing  a  receiver  of  the  rents  and  i»'ofits  of  the 
premises  described  in  the  complaint,  and  requiring  such  receiver  to 
apply  such  rents  and  profits  to  the  payment  of  taxes  and  water  rates, 
and  awarding  other  relief,  not  now  requiring  special  mention. 

It  appears  that  the  premises  in  question  belonged  to  one  Joseph 
Cudlipp,  who  died  oa  the  iith  of  August,  1863,  leaving  a  last  will  and 
testament,  which  disposed  of  the  property  in  question  by  the  follow- 
ing provision:  "I  give,  bequeath  and  devise  unto  my  son,  Joseph, 
the  house  and  lot  of  ground,  *  •  *  subject  to  the  dower  interest 
aforesaid  [meaning  the  interest  of  the  testator's  wife] ;  to  have  and 
to  hold  the  same  during  his  natural  life,  and  at  his  death  to  his  chil- 
dren." The  testator*s  widow  died  in  1868,  The  testator's  son,  Jo- 
seph, was  then  married.  Three  children  were  bom  to  him,  namely, 
Joseph  Raymond  Cudlipp,  Jane  W.  Cudlipp,  and  Blanche  I.  Cudlipp. 
Joseph  Raymond  Cudlipp  died  on  the  loth  of  February,  1895.  Jo- 
seph Cudlipp,  the  life  tenant,  is  still  living.  In  1894  Joseph  Raymond 
Cudlipp  executed  a  mortgage  upon  his  interest  upon  the  premises 
in  question  to  the  Fifth  Avenue  Bank  of  Brooklyn,  which  mortgage 
covers  all  the  undivided  interest  of  Joseph  Raymond  Cudlipp  and  his 
wife  in  the  premises.  That  mortgage  was  foreclosed,  and  the  plun- 
ti£f  became  the  purchaser  at  the  foreclosure  sale.  All  of  the  children 
of  Joseph  Cudlipp,  the  life  tenant,  were  bom  after  the  death  of  the 
testator.  The  life  tenant  has  conveyed  all  his  interest  to  the  defend- 
ant, who  is  his  wife.  The  life  tenant  and  the  defendant  have  failed 
to  pay  taxes  and  water  rents  on  the  premises,  which  have  been  sold 
for  such  nonpayment,  and  the  defendant  is  now  the  owner  of  the 
certificates  of  sale. 

The  defense  set  up  to  this  action  is,  in  substance,  that  Joseph  Ray- 
mond Cudlipp  had  no  interest  in  the  premises  under  the  will  of  his 
grandfather  which  could  outlast  his  (Joseph  Raymond  Cudlipp's)  life, 
and  that,  as  a  consequence,  the  plaintiff  has  no  interest  in  the  prem- 
ises which  would  entitle  it  to  maintain  this  action.   The  only  subject. 


Digiiized  by 


Google 


Sup.  Ct)     MANHATTAN  K£AL  ESTATE  A  BLDti.  ABS'n  T.  CUDUFP.  995 


therefore,  requiring  consideration  on  this  appeal  relates  to  the  legal 
nature  and  quality  of  the  interest  acquired  by  Joseph  Raymond  Cud- 
lipp  under  the  wiU  of  lus  grandfather.  That  it  was  a  vested  remainder 
does  not  seem  to  be  doubtful.  The  devise  was  to  the  testator's  son, 
Joseph,  for  life  and  at  his  death  to  his  children.  The  word  "at,"  in 
the  connection  in  which  it  is  used  in  this  devise,  designates  the  time 
of  enjoyment,  and  fixes  the  period  at  which  the  estate  is  to  vest  in 
possession,  and  not  in  interest ;  there  being  nothing  whatever  in  the 
language  of  the  will  requiring  a  contrary  interpretation.  If  a  grand- 
child or  grandchildren  of  the  testator  had  been  in  being  at  the  time 
of  his  death,  the  remainder  interest  would  have  vested  as  at  the  time 
of  the  testator's  death.  Haug  v.  Sdiumacher,  i66  N.  Y.  506,  60 
N.  E.  245;  Campbell  v.  Stokes,  142  N.  Y.  23,  36  N.  E.  811 ;  Allen 
V.  Allen,  149  N.  Y.  280,  43  N,  E.  626;  Matter  of  Brown,  154  N.  Y. 
313,  48  N.  E-  537;  Hersee  v.  Simpson,  154  N.  Y.  496,  48  N.  E.  890; 
Wilber  v,  Wilber,  165  N.  Y.  451,  59  N.  E.  264.  In  Corse  v.  Chapman, 
153  N.  Y.  456,  47  N.  E.  812,  the  words  "from  and  after,"  or  like  ex- 
pressions, as  relating  to  the  termination  of  a  life  estate,  were  consid- 
ered, and  it  was  held  that  an  absolute  estate  in  remainder  vested  at  the 
time  of  a  testator's  death,  subject  to  open  and  let  in  any  grandchild 
or  grandchildren  bom  after  the  death  of  the  testator.  In  the  case  at 
bar,  as  soon  as  a  child  was  born  to  Joseph  Cudlipp,  the  life  tenant, 
that  child  took  a  vested  remainder,  subject  to  open  and  let  in  other 
children  afterwards  born  to  the  life  tenant;  and  the  future  estate 
which  was  acquired  by  the  child  of  the  life  tenant  was  an  alienable 
interest,  which  could  be  conveyed  or  mortgaged,  subject  to  diminution 
by  the  birth  of  other  children  of  the  life  tenant.  There  are  two  con- 
siderations which  have  a  controlling  effect  in  the  construction  of  this 
devise.  The  law  favors  the  vesting  of  estates,  and  courts  will  always 
give  such  construction  to  a  will  as  will  tend  best  to  provide  for  de- 
scendants or  posterity,  and  will  prevent  the  disinheritance  of  remain- 
dermen who  may  happen  to  die  before  the  determination  of  the  pre- 
cedent estate.  Byrnes  v.  Stilwell,  103  N.  Y.  460,  9  N.  E.  241,  57  Am. 
Rep.  760,  citing  Moore  v.  Lyons,  25  Wend.  119;  Scott  v.  Guernsey, 
48  N.  Y.  106 ;  Low  V.  Harmony,  72  N.  Y.  408.  To  quote  the  lan- 
guage of  Martin,  J.,  in  Hersee  v.  Simpson,  154  N.  Y.  502,  ^  N.  E- 
892: 

"Moreorer,  tbe  general  policy  of  tbe  law  favors  a  construction  which 
Includes  the  vesting  of  estates,  and  consequent  certainty  In  respect  to  the 
title  to  property,  and  which  prevents  the  disinheritance  of  the  Issue  of  a 
remainderman  who  may  die  during  the  existence  of  the  precedent  estate. 
This  principle  Is  based  upon  the  Idea  that,  in  the  absence  of  express  words, 
it  cannot  be  supposed  that  such  was  the  Intent  In  the  case  at  bar  the  tes- 
tator gave  all  his  residuary  estate  to  his  wife  for  life,  and  from  and  after 
her  deatb  to  those  who  would  Inherit  It  under  the  statute  of  descoita  coer- 
cing real  property." 

It  is  to  be  observed  that  in  the  will  now  under  consideration  no 
trust  is  created.  There  is  a  plain  provision  for  a  remainder  interest, 
and  that  interest  became  vested  in  three  children  of  the  life  tenant 
It  is  further  to  be  observed  that  there  is  nothing  whatever  indicating 
survivorship  in  the  words  of  the  devise ;  nor  is  there  language  used 
from  which  an  inference  of  survivorship  can  be  drawn;  and  hence 
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there  comes  into  operation,  as  affecting  the  auutmction  of  this  devise, 
the  second  consideration  above  referred  to,  namely,  the  express  pro- 
vision  of  the  Revised  Statutes,  now  section  56  of  the  real  property 
law  (Laws  1896,  c.  547),  that  every  estate  granted  or  devised  to  two 
or  more  persons  in  their  own  ri^ht  shall  be  a  tenancy  in  common, 
unless  expressly  declared  to  be  in  joint  tenancy,  except  where  the 
estate  is  vested  in  trustees.  The  remainder  created  by  this  will  is  to 
the  children  of  the  testator's  son,  Joseph  Cudlipp.  If  he  had  had  but 
one  child,  the  remainder  would  have  vested  in  that  child  absolutely; 
if  others  were  born  (as  they  were),  then  in  all  the  children  as  tenants 
in  common.  Tenancy  in  common  is  the  holding  of  an  estate  m  land 
by  several  persons  by  several  and  distinct  titles,  and  there  is  unity  of 
possession  only. 

We  think  the  proper  construction  of  this  will  is  that  each  of  the 
children  of  Joseph  Cudlipp,  the  life  tenant,  took  at  its  birth  a  vested 
remainder  in  a  share  of  the  premises,  subject  only  to  be  diminished 
by  the  birth  of  another  child  or  other  children  to  the  life  tenant.  But 
it  is  argued  that  the  interest  of  any  one  child  of  the  life  tenant  was 
subject  to  be  divested  by  the  death  of  such  child  during  the  life  of 
the  life  tenant,  and  for  the  reason  that  the  devise  was  to  children  as  a 
class,  and  that  that  class  could  not  be  ascerUined  untU  the  death  of 
the  life  tenant.  We  do  not  think  the  word  "children,"  as  used  in  this 
devise,  is  employed  in  the  sense  ascribed  to  it  by  the  appellant. 
Whether  a  devise  is  to  a  class  is  a  matter  that  must  always  be  de- 
termined by  the  particular  language  of  the  will  in  which  the  devise 
is  contained.  In  this  connection  the  remarks  of  O'Brien,  J.,  in  the 
Matter  of  Russell,  168  N.  Y.  174,  61  N.  E.  167,  are  appropriate. 
That  learned  judge  says : 

"Whether  a  devise  or  bequest  In  a  will  Is  to  a  elass  or  to  the  Inntnts 
ai  tenants  In  common  must  Oepend  apon  the  Umsnage  empK^ed  by  the 
teatator  in  making  the  gift.  All  the  proTlaloiu  of  flie  will  may  be  eoo- 
tulted,  and  sometimes  aid  mo;  be  sought  from  the  situation  and  relation 
of  the  parties.  I  have  not  been  able  to  find  In  any  of  the  adjndged  cases 
any  attempt  to  define  or  formulate  with  much  accuracy  the  langnage  or 
clrcmiutancea  necessary  to  constitnte  a  gift  to  a  class." 

In  the  will  before  us  the  devise  is  simply  to  a  life  tenant  with  a 
remainder  over  to  his  children,  without  the  intervention  of  a  trust 
estate,  or  anything  to  affect  the  immediate  vesting  in  interest  of  the 
remainder  as  children  were  bom. 

Reliance  is  placed  by  the  appellant  upon  the  well-known  case  of 
Moore  v.  Littel,  41  N.  V.  66,  which  is  claimed  to  be  in  close  analogy 
with  this.  But  in  that  case,  as  pointed  out  by  Judge  Peckham  in 
Livingston  v.  Greene,  52  N.  Y.  124,  the  estate  was  defeated  by  the 
death  of  one  who  would  have  been  an  heir  of  the  life  tenant  or  holder 
of  the  particular  estate  had  he  survived.  "There-  the  estate  was  de- 
feated by  the  death  of  one  who  would  have  been  an  heir  of  the  par- 
ticular estate  had  he  survived.  But  he  died  during  the  existence  of 
the  particular  estate,  and  hence  never  became  an  heir."  See,  also, 
comment  on  Sheridan  v.  House,  4  Keyes,  569,  in  Byrnes  v.  StiUvell, 
supra.  There  were  two  questions  involved  in  Moore  v.  Uttel :  First, 
whether  the  remainder  was  vested  or  contingent ;  and,  second,  whether 
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it  was  alienable.  The  remark  that  the  interest  of  a  person  dying  during 
the  existence  of  the  particular  estate  was  divested  does  not  seem  to 
have  been  necessary  to  the  determination  of  that  case ;  but,  whether 
it  was  or  not,  that  authority  does  not  control  here,  and  for  the  reason 
that  such  person  could  not  take  as  heir,  and  the  devise  was  to  heirs. 
Here  the  devise  of  the  remainder  is  directly  to  the  children  of  the 
testator's  son,  and,  nothing  appearing  to  the  contrary,  they  take  as 
tenants  in  common,  each  an  equal  share,  and  the  gift  may  be,  and 
hence  should  be,  construed  as  made  distributively,  and  not  collective- 
ly; and  it  is  not  necessary  to  await  the  death  of  the  life  tenant  be- 
fore determining  who  would  be  entitled  to  the  remainder,  for,  as 
they  came  into  being,  the  children  were  at  once  clothed  with  the 
right  to  dispose  of  their  respective  future  estates  in  remainder,  sub- 
ject to  diminution,  and  that  would  make  the  remainders  vested. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur,  except  VAN  BRUNT,  P.  J.,  who  dissents. 


(B9  Ml«c  Rep.  700. » 

FBOPLB  ez  Tel.  F0R8TER  T.  WARDBIN  OF  KINGS  OOUNTT  FSNI- 
TENTIART  et  aL 

(Si^eme  Court,  Special  Term,  Kings  Connty.  FebmarT,  1908.) 

1.  Orihinal  LAw^JuKraDiOTiON— Cttt  Maoibtratb. 

A  city  maglBtrate  has  no  jurisdiction  of  the  offense  of  loitering  for  pur- 
poses of  proBtitntlon  in  any  public  place  1b  the  city  of  New  York,  under 
Laws  1882,  p.  S06.  c.  410,  |  14B8;  It  being  a  misdemeanor  triable  only  by 
a  court  of  special  sessioDB. 

&  Same— COM  MiTUBNT. 

A  commitment  of  a  woman,  charged  with  loitering  for  purposes  of  pros- 
titntlon,  by  a  city  magistrate,  to  Imprisonment  In  the  couuty  penltentiaTj. 
after  be  baa  found  her  "gulltr  of  sncb  disorderly  conduct  as,  In  my 
opinion,  tends  to  a  breach  of  the  peace."  is  void. 

Application  by  the  people,  on  the  relation  of  Fannie  Forster,  for 
writ  of  habeas  corpus  and  certic»ari  to  the  warden  of  the  Kings 
county  penitentiary  and  others.    Relator  discharged. 

Luke  O'Reilly,  for  relator. 

Martin  W.  Littleton,  for  respondents. 

GAYNOR,  J.  The  relator  was  tried  and  convicted  by  a  city  magis- 
trate in  the  borough  of  Brooklyn,  and  sentenced  to  a  terra  of  im- 
prisonment of  six  months  in  the  Kings  county  penitentiary.  She 
seeks  to  be  released  by  writs  of  habeas  corpus  and  certiorari. 

The  complaint  against  her  was  that  she  was  "a  common  prostitute 
and  night  walker,  and  that  she  was  on  the  night  of  the  20th  of  Janu- 
ary, 1903,  in  the  borough  of  Brooklyn,  city  of  New  York,  and  county 
of  Kings,  loitering  in  Hudson  avenue  near  De  Kalb  avenue,  that 
being  a  public  thoroughfare  and  public  place,  soliciting  and  impor- 
tuning men  passing  in  and  along  said  thoroughfare  or  place,  for  the 
purpose  of  prostitution,  to  the  great  annoyance  of  the  people  of  the 
state,"  etc. 

She  was  found  "guilty  of  such  disorderly  conduct  as  in  my  opinion 
tends  to  a  breach  of  the  peace,"  as  the  commitment  recites,  instead 
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of  being  in  terms  convicted  of  the  offense  charged.  That  the  tem» 
of  the  comniitment  are  not  broad  enough  to  embrace  the  offense 
charged  will  appear  from  the  examination  of  statutes  which  follows, 
though  the  decision  will  be  placed  on  a  broader  ground. 

If  the  information  against  the  relator  charged  her  with  a  misde- 
meanor, then  the  magistrate  had  no  jurisdiction  to  try  her,  and  her 
conviction  would  for  that  reason  be  void.  Exclusive  jurisdiction  to 
try  all  charges  of  misdemeanors  in  the  city  of  New  York  belongs 
to  the  courts  of  special  sessions  and  not  to  magistrates.  Laws  1901, 
p.  6q2,  a  466,  §  1409;  People  ex  rel.  Frank  v.  Keeper,  38  Misc. 
Rep.  333,  77  N.  v.  Supp.  145 ;  People  ex  rel.  Clark  v.  Stete  Reforma- 
tory, 38  Misc.  Rep.  241,  77  N.  Y.  Supp.  151;  People  ex  rel.  Smith 
v.  State  Reformatory,  38  Misc.  Rep.  243,  77  N.  Y.  Supp.  153;  People 
V.  Patterson,  38  Misc.  Rep.  79,  77  N.  Y.  Supp.  155;  Kolzem  v. 
Broadway  &  Seventh  Ave.  R.  R.  Co.,  1  Misc.  Rep.  148,  20  N.  Y. 
Supp.  700. 

The  learned  counsel  for  the  magistrate  claims  that  the  information 
was  drawn  under  subdivision  2  of  section  1458  of  the  charter  of  the 
old  city  of  New  York  (Laws  1^2,  p.  366,  c.  410) ;  and  that  is  ob- 
viously so,  for  it  follows  the  phraseology  thereof.  The  said  section 
and  others  of  kin  to  it  are  presumed  to  be  kept  in  life  by  section  1610 
of  the  present  city  charter  (Laws  1901,  p.  652,  c  466). 

By  the  said  subdivision,  and  the  first  part  of  the  section,  "every 
common  prostitute  or  night  walker  loitering  or  being  in  any  thorough- 
fare or  public  place  for  the  purpose  of  prostitution  or  solicitation, 
to  the  annoyance  of  the  inhabitants  or  passers-by,"  "shall  be  deemed 
guilty  of  disorderly  conduct  that  tends  to  a  breach  of  the  peace." 
By  the  first  subdivision  any  one  who  suffers  an  unmuzzled  ferocious 
or  vicious  dog  to  go  at  large,  and  by  the  third  any  one  who  uses 
threatening,  abusive  or  insulting  behavior  with  intent  to  provoke 
a  breach  of  the  peace,  shall  be  deemed  guilty  of  the  same  offense^ 
viz.,  of  "disorderly  conduct  that  tends  to  a  breach  of  the  peace." 

It  is  to  be  observed  that  the  offense  defined  in  subdivision  2  is  not 
of  being  a  common  prostitute ;  it  is  of  loitering  or  being  in  a  public 
street  or  place  for  the  purpose  of  prostituticm  or  solicitation,  which 
is  called  disorderly  conduct  that  tends  to  a  breach  of  the  peace ;  and 
this  was  the  only  charge  that  was  or  could  be  made  against  the  rela- 
tor under  the  said  subdivision.  She  could  not  be  ^rged  or  con- 
victed under  it  merely  of  being  a  common  prostitute;  the  offense 
there  defined  is  not  that,  but  an  offense  against  decency  which  could 
be  committed  only  in  the  public  street. 

This  section  1458  does  not  prescribe  any  penalty  for  the  offenses 
it  creates.  They,  are  therefore  left  subject  to  the  general  penalty 
prescribed  for  misdemeanors  for  which  no  special  penalty  is  prescribed, 
if  they  be  misdemeanors. 

And  I  see  no  ground  for  holding  them  not  to  be  misdemeanors, 
but  only  of  that  class  of  statutory  offenses  which  are  less  than  criminal 
offenses — not  classed  as  crimes  at  all— and  which  are  therefore  not 
required  to  be  dealt  with  according  to  the  course  of  the  common  law, 
but  may  be  dealt  with  summarily.  The  offenses  of  that  class  are  de- 
fined, and  the  way  of  dealing  with  them  prescribed,  in  the  ancient-stat- 
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utes  which  are  preserved  in  sections  887  and  899  of  the  Code  of  Crim- 
inal Procedure.  Persons  convicted  thereunder  are  not  convicted  of 
any  crime,  and  may  therefore  in  addition  be  tried  and  convicted  of 
the  acts  for  which  they  are  stmunarily  dealt  with  when  such  acts 
constitute  crimes.  People  ex  rel.  Van  Houton  v.  Sadler,  97  N.  Y. 
146.  The  antiquity  of  these  two  statutes  is  probably  all  that  saves 
them  from  the  taint  of  unconstitutionality,  as  is  familiar  to  those 
who  have  looked  into  the  literature  of  that  subject.  At  all  events, 
certain  it  is  that  no  such  summary  jurisdiction  can  exist  unless  specif- 
ically conferred  by  statute.  It  cannot  be  presumed;  on  the  contrary, 
when  an  offense  is  created,  the  presumption  is  that  it  is  one  to  be  dealt 
with  according  to  the  regular  and  safe  course  of  the  common  law. 

The  next  section  in  the  said  old  charter  (secti(»i  1459)  only  pro- 
vides that  whenever  it  shkll  appear  on  oath  to  a  magistrate  that  any 
person  has  been  guilty  of  "any  such  disorderly  conduct  as  in  the 
opinion  of  such  magistrate  tends  to  a  breach  of  the  peace,  the  said 
magistrate  may  cause  the  person  so  complained  of  to  be  brought 
before  him  to  answer  the  said  charge." 

These  two  sections  were  taken  into  the  compilation  of  laws  which 
constituted  the  said  charter  from  an  independent  statute  which  formed 
no  part  of  the  charter  of  the  city  of  New  York,  viz,,  from  chapter 
508,  p.  1013,  of  the  Laws  of  i860.  They  appear  there  together  (sec- 
tions 20,  21),  and  contain  all  there  is  in  the  said  act  on  the  subjects 
which  they  embrace.  The  latter  section  does  not  embrace  or  refer 
to  the  offenses  defined  in  the  former.  It  embraces  any  such  disor 
derly  conduct  as  "in  the  opinion  of  such  magistrate"  tends  to  a 
breach  of  the  peace;  whereas  the  former  section  embraces  only 
three  offenses,  which  it  specifically  defines  and  declares  to  tend  to 
breaches  of  the  peace,  and  does  not  leave  to  depend  on  the  opinion 
of  the  magistrate  as  to  whether  they  tend  to  a  breach  of  the  peace. 
The  latter  section  contemplates  any  comduct  which  tends  to  a  breach 
of  the  peace,  which  by  common  law,  and  later  by  statute,  has  al- 
ways been  a  misdemeanor.  It  says  such  "disorderly"  conduct  as 
tends  to  a  breach  of  the  peace;  but  that  word  is  tautological,  for  any 
conduct  tending  to  a  breach  of  the  peace  is  disorderly. 

Neither  of  these  two  sections  prescribes  any  procedure  or  pun- 
ishment for  the  offenses  it  embraces,  nor  does  any  other  part  of 
the  said  act  of  i860.  It  seems  therefore  incontestable  that  the  three 
offenses  in  the  former  section,  and  which  were  created  by  the  said 
act  of  i860,  were  and  are  misdemeanors.  They  were  «mply  taken 
into  the  said  charter  compilation  just  as  they  were. 

There  is  another  section  of  the  said  old  charter  which  mentions 
"disorderly  conduct"  which,  "in  the  opinion"  of  the  magistrate,  tends 
to  a  breach  of  the  peace,  viz.,  1461.  It  provides  that  in  all  com- 
plaints therefor  before  a  magistrate,  he  may  require  the  offender  to 
give  sureties  for  his  good  behavior  for  not  to  exceed  twelve  months. 
This  is  taken  from  another  old  statute,  viz.,  chapter  11,  p.  g,  of  the 
Laws  of  1833,  and  also  plainly  refers  to  conduct  tending  to  a  breach 
of  the  peace  at  common  law  or  by  statute.  The  provision  stands 
entirely  alone  in  the  said  act  of  1833.  Another  section,  viz.,  1562 
(Laws  1883,  c.  410,  p.  3S5),  provides  that  in  all  cases  of  arrest  for 
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"disorderly  conduct/'  police  justices  may,  in  addition  to  holding  the 
ofifender  in  sureties  for  good  behavior,  fine  him  not  to  exceed  ten 
dollars,  and  in  default  of  payment  thereof  to  commit  him  to  prison 
to  serve  one  day  for  each  dollar.  This  was  first  enacted  in  chapter 
491,  p.  1 129,  of  the  Laws  of  1859,  stands  alone  there.  Its  plain 
purpose  was  to  supplement  the  said  provision  of  the  act  of  1833, 
by  prescribing  a  fine  or  imprisonment  in  addition  to  holding  the 
oflender  to  keep  the  peace,  in  the  discretion  of  the  magistrate.  The 
prescribing  of  a  fine,  or  imprisonment,  also  shows  the  offense  to  be 
a  misdemeanor. 

The  foregoing  comprise,  I  believe,  all  of  the  provisions  in  the  said 
old  charter,  and  in  the  old  statutes  of  which  it  is  made  up,  which 
use  the  phrase  "disorderly  conduct" ;  except  section  1448  of  the  said 
charter  (Laws  1882,  p.  364,  c.  410),  which  is  taken  from  the  said  aa 
of  1833,  and  provides  that  any  one  who  shall  drive  or  ride  a  horse 
at  a  greater  speed  than  five  miles  an  hour,  shall  be  deemed  guilty  of 
"disorderly  conduct,"  and  fined  $10  or  less,  and  committed  one  day 
for  each  dollar  in  default  of  payment.  Here  only,  and  in  defining 
this  one  offense,  the  phrase  is  used  pure  and  simple,  without  any 
addition  or  qualification.  The  other  provisions  only  embrace  or  re- 
fer to  disorderly  conduct  tending  to  a  breach  of  the  peace.  Never* 
theless  persons  have  been  in  the  past  constantly  convicted  and  im- 
prisoned under  the  vague  and  naked  charge  of  "disorderly  conduct" 
for  divers  commissions  or  omissions  which  no  law  defines  as  crimes. 
The  phrase  has  been  made  to  mean  anything  a  policeman  or  police 
justice  saw  fit.  There  can  be  no  criminal  acts  which  are  not  defined 
by  law,  and  the  Legislature  cannot  delegate  to  magistrates  or  courts 
the  power  of  creating  criminal  offenses.  The  phrase  "conduct  (or 
disorderly  conduct)  tending  to  a  breach  of  the  peace"  is  restrictive. 
It  embraces  only  offenses  against  the  public  peace,  and  its  meaning 
has  always  been  well  defined  and  understood.  The  phrase  "disorder- 
ly persons"  occurs  in  sections  of  the  said  old  charter  and  statutes, 
but  it  must  not  be  confounded  with  the  other  phrase.  It  has  a  well- 
defined  meaning  therein,  and  has  long  had  in  our  general  statutes. 
Code  Cr.  Proc.  §  899. 

Nor  does  section  707  of  the  present  charter  (Laws  1901,  p.  294,  c 
466)  help  the  magistrate  out.  It  must  be  first  observed  that  it  does 
not  profess  to,  and  does  not  create  or  define  any  new  offenses.  It 
only  professes  to  direct  what  shall  be  done  with  persons  convicted  of 
certain  existing  offenses  which  it  names. 

It  provides  that  "whenever  any  person  is  convicted  in  the  dty 
of  New  York  as  constituted  by  this  act,  of  public  intoxication,  dis- 
orderly conduct  or  vagrancy,  the  court  or  magfistrate,  befbre  which 
or  whom  such  conviction  is  had"  shall  impose  certain  penalties,  if 
sentence  be  not  suspended,  viz, :  "Upon  a  charge  of  vagrancy  if 
the  person  so  convicted  be  a  prostitute  between  the  ages  of  six- 
teen and  twenty-one,"  the  commitment  shall  be  for  not  exceeding 
one  year  to  certain  reformatories  which  are  named.  And  the  pro- 
vision then  continues:  "All  other  persons  convicted  upon  a  charge 
of  vagrancy,  including  persons  convicted  as  prostitutes  and  not  com- 
mitted to  a  reformatory,  shall  be  committed   *   *   *   in  the  bor- 
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ough  of  Brooklyn  to  the  penitentiary  of  said  borough  *  *  *  for 
the  term  of  six  months."  The  words  "including  persons  convicted 
as  prostitutes  and  not  committed  to  a  reformatory,"  plainly  refer 
to  convictions  of  prostitutes  as  vagrants,  as  mentioned  in  the  preced- 
ing part. 

The  relator  was  not  accused,  tried  or  convicted  of  being  a  vagrant 
(which  term  includes  certain  common  prostitutes,  as  wul  be  more 
fully  shown  immediately  hereafter),  and  could  not  therefore  be  sen- 
tenced under  this  section  as  a  vagrant.  Section  1464  of  the  said 
old  charter  (Laws  1882,  p.  367,  c.  410)  defines  and  classifies  "common 
prostitutes  who  have  no  lawful  employment  whereby  to  maintain 
themselves"  as  vagrants;  and  section  887  of  the  Code  of  Criminal 
Procedure,  which  defines  who  are  vagrants,  also  includes  common 
prostitutes  and  contains  the  very  same  definition  in  respect  of  them, 
viz.,  "A  common  prostitute  who  has  no  lawful  employment  whereby 
to  maintain  herself'  (subdivision  4) ;  and  the  term  vagrancy"  as  used 
in  the  said  section  707  has  to  be  referred  to  these  provisions  for  its 
meaning.  It  will  be  observed  that  all  prostitutes  are  not  vagrants, 
but  only  such  as  have  no  lawful  employment  to  maintain  themselves. 
No  such  charge  was  made  against  the  relator,  but  the  very  different 
and  restricted  charge  created  by  the  said  section  1458  of  the  old 
charter,  viz.,  that  she  was  in  a  public  street  "for  the  purpose  of  prosti- 
tution or  solicitation,"  which  is  the  offense  created  by  that  section, 
regardless  of  whether  the  person  has  any  lawful  employment  to  sup- 
port herself,  and  can  only  be  committed  in  the  public  street. 

The  three  offenses  mentioned  by  the  said  section  707  are,  as  we 
have  seen,  "public  intoxication,  disorderly  conduct  or  vagrancy." 
Having  shown  that  the  relator  was  not  charged  with  or  committed 
for  vagrancy  (which  includes  certain  common  prostitutes,  as  we  have 
seen),  and  there  being  no  charge  of  intoxication,  it  only  remains  to 
consider  the  phrase  "disorderly  conduct"  as  used  in  the  said  section, 
and  to  see  if  it  applies  to  the  relator's  case ;  for  that  section  permits 
persons  convicted  of  "disorderly  conduct"  to  be  imprisoned  for  six 
months  in  the  penitentiary  by  the  "court  or  magistrate." 

In  the  first  place,  it  is  quite  obvious  that  this  crude  section  707, 
and  the  cognate  sections  which  immediately  follow  it,  are  the  work 
of  the  "  *prentice  hand";  and  that  "disorderly  persons,"  a  class  de- 
fined by  section  899  of  the  Code  of  Criminal  Procedure,  is  meant 
by  the  use  of  the  phrase  "disorderly  conduct."  In  the  Code  of  Crim- 
inal Procedure  vagrants  are  defined  by  section  887,  as  we  have  seen, 
and  the  sections  which  immediately  follow  prescribe  the  method  of 
arresting  and  summarily  dealing  with  them.  Next  cmnes  section 
899,  which  defines  who  are  "disorderly  persons,"  and  the  sections 
which  immediately  follow  prescribe  how  tney  are  to  be  arrested  and 
stunmarily  dealt  with.  The  phrase  "cUsorderly  persons"  is  also  cor- 
rectly used  in  the  said  old  charter,  as  we  have  seen.  The  intention 
of  the  draftsman  of  section  707  of  the  new  charter  was  to  prescribe 
the  punishment  for  and  place  of  imprisonment  of  these  two  classes 
of  offenders,  who  are  not  tried  as  misdemeanants,  as  we  have  seen, 
but  summarily  dealt  with,  and  who  may  therefore  be  disposed  of  by 
city  magistrates,  although  they  cannot  try  for  misdemeanors.  The 
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two  classes  of  offenders  are  of  the  same  general  class,  and  section 
707  which  mentions  vagrants  means  to  couple  witK  them  "disorderly 
persons/'  the  same  as  they  are  kept  dose  together  in  the  Code  .of 
Criminal  Procedure,  but  uses  loosely  the  phrase  "disorderly  conduct" 
instead.  As  the  relator  was  not  charged  or  tried  as  a  "disorderly 
person,"  it  follows  that  she  cannot  be  committed  as  such. 

But  if  the  phrase  "disorderly  conduct"  must  be  taken  literally  in 
section  707,  then  we  have  to  go  outside  of  such  section  for  a  defini- 
tion of  it,  and  to  see  what  it  means,  for  such  section  does  not  define 
or  create  new  offenses,  but  only  refers  to  existing  offenses.  If  this 
be  not  sc^  and  the  said  section  had  to  be  taken  as  creating  a  new 
misdemeanor  of  the  loose  name  of  "disorderly  conduct,"  it  would 
follow  that  a  magistrate  could  not  try  on  a  charge  of  it,  as  he  cannot 
try  charges  of  any  misdemeanors  whatever,  as  we  have  seen.  The 
provision  in  the  said  section  that  the  "court  or  magistrate  before 
which  or  whom  such  conviction  is  had,"  shall  impose  the  penalties 
there  prescribed,  was  not  meant  to  confer  on  magistrates  the  power 
to  try  charges  for  misdemeanors,  contrary  to  section  1409,  but  only 
means,  of  course,  a  court,  where  a  court  tries  the  charge,  which  would 
be  the  case  in  respect  of  all  misdemeanors,  and  a  magistrate,  where 
a  magistrate  may  try,  which  would  be  the  case  only  in  respect  of 
those  offenses  which  are  not,  as  we  have  seen,  misdemeanors,  but 
lesser  offenses  to  be  dealt  witii  summarily,  viz.,  those  embraced  tin- 
der the  heads  of  vagrants  and'  disorderly  persons.  If  we  go  outside 
of  the  said  section  to  get  the  meaning  of  the  said  phrase,  then,  as  has 
already  been  shown,  it  applies  only  to  misdemeanors,  and  a  magis- 
trate has  no  jurisdiction  to  try  charges  therefor. 

Moreover,  the  relator  was  not  charged  with  "disorderly  conduct" 
under  the  said  section  707,  but  of  a  precise  offense  under  another 
statute,  as  we  have  already  seen,  and  was  therefore  not  convicted 
thereof.  And  (though  it  may  be  repetitious)  no  one  could  tell  what 
offense  the  naked  plu^se  "disorderly  conduct"  would  create  or  mean, 
if  it  had  to  be  taken  as  used  in  the  said  section  as  meant  to  create 
an  offense.  Surely,  no  one  will  say  it  could  mean  and  include  any- 
thing a  magistrate  or  court  might  please.  If  so,  it  would  be  more 
uncertain  than  the  chancellor's  foot.  Criminal  offenses  have  to  be 
defined  by  the  Legislature,  and  that  power  cannot  be  delegated  to 
the  executive  or  judicial  departments.  What  one  magistrate  might 
choose  to  call  "disorderly  conduct"  might  appear  to  another  to  be 
wholly  innocent  and  permissible.  No  such  standard  of  criminal  of- 
fenses is  allowable. 

The  relator  is  discharged. 


6BANDT  T.  MOBKINO  JOXTRNAL  ASST?. 

(Bnpreme  Court,  Appellate  DlvlBlon,  First  Department  March  18,  1908.) 

1.  Libki.—Mai.ick— Evidence. 

Where  It  niipears  that  a  publication  was  false  anfi  Ubdons  per  K,  the 
Jury  maj  find  the  existence  of  malice. 

T 1.  See  Libel  and  Slander,  voL  32,  Cent  Dig.  |  278. 
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IL  Sun— ExBMPUBT  Dahagbs. 

If  tt  be  shown  tbat  Uie  pnbUcatlan  wts  maUcloQa,  exemi;ilaT7  damMM 
are  allowable. 

flk  Sake— Hbmark  or  Court— OpraioN—lNSTRUcnoH. 

Wbere,  tat  action  for  libel,  the  cmirt,  in  rallng  on  a  question,  seemed 
to  express  an  opinion  to  the  effect  that  the  article  complained  of  had 
some  relation  to  adultery  on  the  part  of  plaintiff,  but  tbe  court  expressly 
disclaimed  any  Intention  to  expreu  an  opinion  on  the  effect  of  the  article, 
and  stated  that  it  was  for  the  jury  to  detetmtaie  what  the  article  meant, 
there  was  no  rererslble  error. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ferdinand  M.  Brandt  against  the  Morning  Journal  As- 
sociation. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denjring  a  new  trials  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN.  O'BRIEN,  and  INGRAHAM,  JJ. 

C.  J.  Sheam,  for  appellant. 
Thomas  D.  Adams,  for  respondent 

INGRAHAM,  J.  This  action  was  brought  to  recover  damages 
for  the  publication  in  the  German  language  of  an  article  relating  to 
the  plaintiff,  which  appeared  in  a  newspaper  published  by  the  de- 
fendant corporation.  The  complaint  sets  out  the  article  as  published 
in  the  German  language  and  a  translation,  the  correctness  of  which 
does  not  seem  to  be  disputed.  We  have  no  doubt  but  that  this  was 
a  libel  per  se,  and  that  at  the  close  of  the  testimony  there  was  evi- 
dence justifying  the  submission  of  the  case  to  the  jury. 

The  main  point  relied  upon  by  the  defendant  is  as  to  the  correct- 
ness of  the  instruction  to  the  jury  upon  the  question  of  exemplary 
damages.  The  charge  of  the  court  upon  that  question  was  the  only 
portion  of  the  charge  to  which  the  defendant  excepted.  The  court 
charged  the  jury  as  following: 

"It  Is  also  my  dnty  to  charge  yon  tbat  under  the  decision  of  the  Oourt  of 
Appeals  In  the  case  of  Samuels  v.  The  Evening  Mall  Association,  reported  In 
76  X.  Y.  604,  and  the  decisions  of  icdurts  which  followed  that  case  since 
that  time,  that  if,  In  addition  to  what  Is  necessary  to  a  verdict  for  the  plalntlfl 
vnder  the  rules  already  laid  down,  yon  should  become  satisfied  that  the  ar^ 
tide  oomiAalned  of  was  published  under  circumstances  showing  express  or 
Actual  malice  In  tbe  defendant  or  Its  subordinates  who  caused  the  publication 
in  addition  to  such  malice  as  Is  presumed  by  the  law,  you  may  award  such 
additional  damages  beyond  any  injury  actually  shown  as,  in  your  sound  dls- 
eretion,  appear  reasonable.  There  Is  no  evidence  In  tbe  case  showing  such 
express  or  actual  malice,  unless  It  can  be  inferred  from  the  article  as  pub- 
lished, and  such  inf««nce  arises  therefrom  notwithstanding  all  the  explana- 
tions which  the  defendant  has  given;  but  of  that  the  Oourt  of  Appeals  has  held 
the  Jury  are  to  judge.  I  may  add  in  tbla  connection  that  the  teamed  counsel 
for  the  plaintiff  rested  his  claim  for  pnnltlve  or  exemplary  damages  solely 
and  exclusively  upon  such  an  inference  which  be  asks  you  to  draw." 

To  this  charge  the  defendant  excepted,  and  it  has  based  its  appeal 
principally  upon  this  exception. 

The  distinction  between  "implied"  and  "express"  malice  is  ob- 
scured b^  the  terms  used.  In  every  system  of  law  which  regulates 
the  relation  of  individuals  toward  each  other  there  are  certain  pre- 
sumptions which  arise,  and  which  are  applied  to  controversies  which 
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come  before  the  courts  for  adjudication.  A  "presumption"  is  defined 
as  "a  rule  of  law  that  courts  and  judges  shall  draw  a  particular  in- 
ference from  a  particular  fact,  or  from  particular  evidence,  unless 
and  until  the  truth  of  such  inference  is  disproved";  and  presump- 
tions are  divided  into  two  classes.  "Conclusive  presumptions  are  in- 
ferences which  the  law  makes  so  peremptory  that  it  will  not  allow 
them  to  be  overturned  by  any  contrary  proof,  however  strong." 
"Disputable  presumptions  are  inferences  of  law  which  hold  good  until 
they  are  invalidated  by  proof  or  a  stronger  presumption."  Bouv. 
Law  Die.  In  actions  for  libel,  where  the  article  published  is  libelous 
per  se,  the  malice  necessary  to  sustain  the  action  is  what  would 
here  be  called  a  "conclusive  presumption,"  and,  in  the  absence  of  a 
defense,  the  jury  are  bound  to  find  a  verdict  which  will  compensate 
the  plaintiff  for  the  injury  which  he  has  sustained  by  the  publication. 
No  matter  what  the  actual  intent  of  the  person  publishing  a  libel  per 
se  is,  the  law  implies  malice,  and  for  the  publication  the  defendant 
is  responsible. 

In  certain  actions  of  tort,  of  which  an  action  for  libel  is  one,  ex- 
emplary damages  arc  allowed  in  addition  to  those  which  are  com- 
pensatory. "Exemplary  damages"  are  defined  by  Bouvier  to  be 
"those  allowed  as  a  punishment  for  torts  committed  with  fraud,  ac- 
tual malice,  or  deliberate  violence  or  oppression."  But  to  justify  a 
recovery  for  exemplary  dama|^e8  the  burden  is  upon  the  party  ask- 
ing for  such  damages  of  provmg  "fraud,  actual  malice,  or  deliberate 
violence  or  oppression";  or,  in  other  words,  the  malicious  intent 
which  the  law  conclusively  presumes  to  exist  in  order  to  sustain 
a  recovery  for  compensatory  damages  is  no  longer  presumed,  and 
the  plaintiff  is  bound  to  sustain  the  burden  of  establishing  by  legal 
and  competent  evidence  that  the  publication  was  malicious.  Bouvier 
defines  a  malicious  act  as  "a  wrongful  act,  intentionally  done,  with- 
out cause  or  excuse" — the  definition  of  Bayley,  J.,  in  4  B.  &  C.  247, 
and  adopted  hy  the  Am.  &  Eng.  £nc.  of  Law  (2d  Ed.)  623.  In  the 
iSth  Am.  &  Eng.  Enc.  of  Law  (zd  Ed.)  998,  it  is  said :  "The  term 
'malice,'  in  its  broad  sense,  imports  that  state  of  mind  or  feeling 
which  prompts  an  individual  to  do  an  act  whereby  another  is  or  may 
be  injured  wrongfully  and  intentionally,  without  just  cause  or  ex- 
cuse ;"  and  that  a  person  published  the  article  concerning  another 
with  malice  as  thus  defined  must  be  proved  by  competent  legal  evi- 
dence to  entitle  a  jury  to  award  exemplary  damages  against  him.. 

The  question,  then,  arises  as  to  the  nature  of  the  evidence  which 
justifies  an  affirmative  finding  of  malice,  and  this  is  presented  by  the 
exception  which  counsel  for  the  defendant  took  to  the  charge  of  the 
learned  trial  court ;  for  he  there  told  the  jury  that  there  was  no 
evidence  in  the  case  showing  such  express  or  actual  malice,  unless 
it  could  be  inferred  from  the  article  as  published,  and  that  such  in- 
ference arises  therefrom  notwithstanding  all  the  explanations  which 
the  defendant  had  given.  If  there  was  no  evidence  except  the  pub- 
lication of  the  article  from  which  the  jury  could  infer  malice,  and  if 
the  publication  of  the  article  was  not  evidence  which  would  justify  a 
finding  of  such  malice,  then  the  instruction  to  the  jury  that  they  might 
find  such  exemplary  damages  was  evidently  error  which  required  a 
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reversal  of  the  judgment  This  question  has  been  much  discussed 
in  England  and  in  this  country,  and  there  are  many  statements  in  the 
text-books  and  in  the  opinion  of  the  courts  which  would  seem  to  be 
hopelessly  at  variance  upon  the  subject.  I  shall  only  attempt  to  state 
the  general  rule  as  I  understand  it  is  established  in  this  state,  with  a 
reference  to  a  few  of  the  authorities  upon  which  it  is  based. 

The  first  case  to  which  I  shall  call  attention  is  Samuels  v.  Evening 
Mail  Association,  9  Hun,  288.  It  was  not  disputed  in  that  case  but 
that  the  article  complained  of  was  libelous  per  se.  The  report  states 
that  on  the  trial  it  was  shown  that  the  libelous  article  was  furnished 
to  the  defendant  by  an  established  news  association;  that  the  article 
appeared  only  in  the  last  edition  of  the  Evening  Mail,  which  was  print- 
ed and  distributed  before  knowledge  of  the  libel  reached  the  editor  of 
the  newspaper  or  the  treasurer  and  manager  of  the  corporation ;  that 
the  matter  that  thus  appeared  in  the  newspaper  was  usually  printed  in 
the  next  day's  paper,  but  in  this  case  was  suppressed;  and  that  a  re- 
traction of  the  libel  was  published  by  the  defendant  the  day  after  it 
appeared.  The  judge  refused  to  charge  the  jury  that  the  case  was  not 
one  ior  exemplary  damages,  but  charged  them  that,  if  they  believed 
the  libel  was  maliciously  published,  the  plaintiff  would  be  entitled  to, 
and  they  would  have  the  right  to  award,  exemplary  damages,  to  which 
the  defendant's  counsel  excepted.  Upon  an  appeal  to  the  General 
Term  that  judgment  was  reversed,  and  in  determining  what  was  there 
decided,  the  opinion  both  of  the  majority  and  minority  of  the  court 
should  be  considered.  Mr.  Justice  Brady,  in  delivering  the  opinion 
of  the  majority,  said : 

"A  car^nl  examination  of  the  case  falls  to  disclose  any  evldenee  of  such 
an  Intent  to  Injure  the  plaintHTB  reputation.  If  the  character  of  the  publica- 
tion alone  determined  the  right  to  exemplary  damages,  It  will  not  be  ques* 
tloned  that  they  should  have  been  awarded;  bnt  Buch  Is  not  now  the  law. 
There  mwrt  be  proof  of  actual  mallcfr— tbat  Is,  an  Intention  to  do  harm — 
-which  conid  not  be  Inferred  alone  from  a  desh%  to  communicate  Information 
of  striking,  thrilling,  startling,  or  Important  eTents,  which  Is  characteristic  of 
Journalism,  and  which  seems  to  provoke  a  rivalry  as  to  who  shall  be  first  In 
the  field  with  the  Intelligence." 

After  adverting  to  the  facts  proved  by  the  defendant,  he  continues : 

*'Bat  this  Is  not  snfflcient  to  overcome  the  facts  mentioned,  which  seem  to 
destroy  the  assumed  presence  of  an  Intention  to  do  wrong,  or.  In  the  language 
of  the  Judge,  'of  a  willful  intent,  on  the  part  of  the  defendants,  to  injure  the 
rliaracter  and  reputation  of  the  plaintiff.'  Applying  the  rule,  therefore,  to 
this  case,  that  actual  malice  Is  necessaiy  to  warrant  exemplary  damages,  the 
refusal  to  charge  that  the  defendants,  upon  the  evidence,  were  not  liable  for 
actual  malice,  was  erroneous,  and  a  new  trial  must  be  ordered." 

The  presiding  justice  dissented,  and  in  his  -opinion  said : 

"The  plaintUT  In  an  action  for  libel  gives  evidence  of  malice  whenever  he 
proves  tiie  falsity  of  the  libel.  It  becomes,  then,  a  question  for  the  Jury 
whether  the  malice  is  of  such  a  character  as  to  call  for  exemplary  or  punitive 
damages;  and  that  question  is  not  to  be  taken  away  from  the  Jury  because 
the  defendant  s^ves  evidence  which  tends  to  show  that  there  was  In  fact  no 
actual  malice.  When  he  gives  no  such  evidence,  it  Is  the  duty  of  the  court 
to  say  to  the  Jury  that  upon  proof  of  the  falsity  of  ttie  Ubel  the  plaintlflT  is 
entitled  to  exemplary  damages  In  their  discretion.  •  •  *  But  where  he 
gives  evidence  tmdlng  to  prove  the  absence  of  actual  malice,  then  It  Is  the 
duty  of  the  Judge  to  submit  to  the  Jury  the  question,  as  one  of  fact,  whethei 
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anch  malice  existed  Id  the  pnblicatloD.  •  •  •  But  in  Ilb^  cases,  tbe 
falsity  of  the  libel  being  proof  of  malice  anfflclent  to  upbold  exemplary  dam- 
ages, tbe  right  to  recover  them  In  the  discretion  of  a  jury  rests  In  the  very 
act  done  in  tbe  publication  of  the  fiUse  libel;  and  wboever  Is  chargeable  with 
that  act  is  chargeable  with  the  1^1  consequence,  which  is  tbe  right  of  the 
jury  to  redress  tbe  Injnry  by  Imposing  reasonable  damages  beyond  any  injuy 
flctoelly  shown." 

The  plaintiff  in  that  case  appealed  to  the  Court  of  Appeals,  when 
the  judgment  of  the  General  Term  was  reversed,  and  the  dissenting 
opinion  of  Davis,  P.  J.,  adopted  as  the  opinion  of  the  court.  75  N.  Y. 
604.  In  that  opinion  stress  seems  to  be  laid  upon  the  proof  at  the  trial 
that  the  libel  was  false,  and  that  it  is  only  upon  proof  of  its  falsity  that 
the  jury  are  justified  in  finding  express  malice  from  the  publication.  I 
assume  that  what  was  intendui  here  is  that  the  folsity  of  the  Ubel  most 
appear  from  all  the  evidence  in  the  case.  In  an  action  for  libel  the 
cl^rge  is  presumed  to  be  false  unless  the  defendant  justifies  in  his 
answer,  in  which  case  the  burden  is  on  the  defendant  to  prove  the 
truth  of  the  libel.  But  whether  the  burden  is  on  the  plaintiff  to  show 
affirmatively  that  the  libel  is  false  before  he  would  be  entitled  to  have 
the  jury  find  exemplary  damages  from  the  fact  of  publication  alone, 
is  not  material  in  this  case,  as  there  was  considerable  evidence  as  to 
the  truth  of  the  facts  charged ;  and  the  question  as  to  whether  there 
was  proof  sufficient  to  establish  to  the  satisfection  of  the  jury  that 
the  libel  was  false  before  they  could  find  malice  fr<Mn  the  publicatioa 
is  not  raised  by  any  exception  to  the  charge  or  requests  to  charge. 
The  court  charged  the  jury  that  the  plaintiff  was  entitled  to  recover 
if  they  should  find  that  the  plea  of  justification  had  failed  in  one  or 
more  substantial  particulars;  so  in  finding  ior  the  plaintiff  the  jury 
must  have  found  that  the  publication  was  untrue.  The  Samuels 
Case,  therefore,  as  I  view  it,  and  as  I  think  it  has  been  understood  by 
the  fHTofession,  distinctly  decided  that  where  an  article  libelous  per 
se  has  been  published  concerning  another,  and  that  article  has  beoi 
shown  to  be  false,  the  jury  can  ^d  fi-om  the  fact  of  publication  that 
malice  actually  existed,  in  which  case  they  are  justified  in  awarding 
exemplary  damages.  Considering  the  two  opinions  of  the  General 
Term,  it  will  be  seen  that  the  point  in  difference  between  them  was  the 
right  of  the  jury  to  find  exemplary  damages  when  there  was  no  evi- 
dence of  malice  except  the  publication;  and  upon  the  adoption  by  the 
Court  of  Appeals  of  Presiding  Justice  Davis'  opinion  it  necessarily 
adopted  the  Uiw  as  declared  in  that  opinion — that  the  plaintiff  in  an 
action  of  libel  gives  evidence  of  malice  whenever  he  proves  the  falsity 
of  the  libel  from  which  a  jury  can  award  exem^ry  damages.  The 
plaintiff  must  prove  malice.  He  may  prove  ill  will  and  a  desire  to 
injure  on  the  part  of  the  defendant.  He  may  prove  such  reckless  con- 
duct in  the  publication  of  a  serious  charge  against  an  individual  as  will 
indicate  such  a  wanton  and  reckless  disregard  of  the  rights  of  others 
as  will  justify  an  inference  of  malice»  But  in  all  these  cases  it  is 
malice  that  is  to  be  proved ;  and  the  question  is  what  evidence  the  jury 
are  entitled  to  consider  as  proof  of  malice.  Now,  the  Samuels  Case 
has  been  cited  many  times  by  the  appellate  courts  in  this  state,  includ- 
ing the  Court  of  Appeals,  and  I  know  of  no  case  in  which  Judge  Davis' 
opinion  has  been  expressly  limited  or  disapproved. 
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The  defendant  relies  upon  the  case  of  Krug  v.  Pitass,  162  N.  Y. 
154.  56  N.  E.  526,  76  Am.  St.  Rep.  317.  In  that  case  Samuels  v. 
Evening  Mail  Association  was  not  cited,  either  in  the  briefs  of  coun- 
sel or  in  the  opinion  of  the  court.  Judge  Vann,  delivering  the  opin- 
ion of  the  court,  in  calling  attention  to  the  definition  between  ex- 
press and  implied  malice,  says : 

"Implied  malice,  In  an  action  of  libel,  consists  la  pubUsblng,  wltbout  jus- 
tlflable  cause,  tbat  which  la  Injurious  to  the  character  of  another.  It  la  a 
presumption  drawn  by  the  law  from  the  simple  fact  of  publication.  Express 
malice  consists  in  socb  a  pubUcatlon  from  ill  will,  or  some  wrongful  motlre 
implying  a  willingness  or  bitent  to  Injure,  in  addition  to  the  Intent  to  do  the 
unlawful  act  It  requires  affirmative  proof  beyond  the  act  of  publishing.  In- 
cluding 111  feeling  or  such  want  of  feeling  as  to  impute  a  bad  motive.  It  does 
not  become  an  Issue,  when  the  article  Is  libelous  on  Its  face,  unless  panltlve 
damages  are  dalmed." 

The  court  then  cites  the  case  of  Phil.  Wil.  &  Bal.  R.  R.  Co.  v. 
Quigley,  62  U.  S.  202,  16  I*.  Ed.  73: 

"That  whecerer  the  Injury  complained  of  has  been  Inflicted  maliciously  or 
wantonly,  and  with  clrcumstantws  of  contumely  or  Indignity,  the  Jury  are  not 
limited  to  the  ascertainment  of  a  simple  compensation  for  the  wrong  com- 
mitted against  the  aggrteved  person.  But  the  malice  spoken  of  In  this  rule 
im  not  merely  the  doing  of  an  unlawful  or  Injurious  act  The  word  Implies 
that  the  act  complained  of  was  conceived  in  the  spirit  of  mischief,  or  at 
criminal  Indifference  to  civil  obllgationB." 

It  must  be  conceded,  I  think,  that  the  language  here  used  is  some- 
what inconsistent  with  the  language  of  Judge  Davis  adopted  by  the 
Court  of  Appeals  in  the  Samuels  Case ;  but  I  think  the  language  used 
by  Judge  Vann  must  be  considered  in  reference  to  the  question  that 
was  then  under  discussion,  and,  if  the  Court  of  Appeals  had  intended 
to  overrule  the  Samuels  Case — a  case  which  had  been  followed  by 
the  courts  and  the  profession  since  1878 — it  would  have  expressly 
called  attention  to  the  case,  and  stated  to  what  extent  it  should  not 
be  considered  as  a  correct  statement  of  the  law.  Undoubtedly  Krug 
V.  Pitass  is  an  authority  for  the  proposition  that  the  jury  were  not 
justified  in  finding  exemplary  damages  against  the  defendant,  based 
solely  upon  the  publication  of  the  article  then  before  the  court;  but 
as  the  court  does  not  expressly  overrule  the  Samuels  Case,  I  think 
we  are  bound  to  follow  it  until  the  Court  of  Appeals  expressly  over- 
rules it  In  Warner  v.  P.  P.  Co.,  132  N.  Y.  184,  30  N.  E.  393,  the 
Court  of  Appeals  expressly  followed  the  Samuels  Case.  Parker,  J., 
writing  the  opinion  of  the  court,  says: 

"But  testimony  was  adduced  on  the  part  of  the  defendant  tending  to  prove 
the  absence  of  actual  malice  on  its  part  towards  the  plaintiff,  which,  taken 
in  connection  with  the  evidence  of  malice  which  the  law  imputed  when  the 
falsity  of  the  libel  was  established,  presented  a  question  of  fact  whether 
malice  existed  In  the  publication.  If  found  to  exist,  then,  In  their  discretion, 
the  Jury  could'award  exemplary  damages." 

In  Bergmann  v.  Jones,  94  N.  Y.  51,  Judge  Miller  said: 

"The  falsity  of  the  libel  la  sufficient  proof  of  malice  to  uphold  exemplary 
damages,  and  plalntlff'B  right  to  recover  them  Is  in  the  discretion  of  the  Jury. 
When  the  falseness  of  the  libel  is  proved,  as  a  general  role,  It  Is  sufficient  to 
-warrant  the  jury  in  giving  exemplary  damages." 
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Counsel  for  the  defendant  calls  attention  to  the  cases  where  it  has 
been  held  that,  where  a  libel  is  privileged,  proof  of  the  falsity  of  the 
charge  is  not  evidence  of  the  actual  malice  which  will  justify  the 
jury  in  finding  a  verdict  for  the  plaintiff ;  and  there  are  tmdoubtedly 
expressions  of  opinion  in  discs  presenting  that  question  which  wotUd 
seem  to  sustain  that  conclusion.  It  is  unnecessary  for  us  to  attempt 
to  reconcile  these  cases.  There  would  seem  to  be  a  distinction  be- 
tween the  malice  that  must  be  proved  to  justify  a  jury  in  awarding 
exemplary  damages  and  the  malice  that  must  be  proved  to  entitle 
a  plaintiff  to  recover  where  the  publication  is  privileged. 

There  are  several  exceptions  to  rulings  on  evidence  which  are  re- 
lied upon,  but  there  was  no  ruling  that  would  justify  us  in  re> 
versing  the  judgment.  The  evidence  admitted  bearing  on  the  rela- 
tion ofthe  plaintiff  and  his  housekeeper  subsequent  to  ue  publication 
was  not  error  considering  the  testimony  that  had  been  produced  on 
behalf  of  the  defendant  as  to  the  relations  between  these  people  after 
they  left  New  Jersey  and  came  to  New  York. 

The  defendant  also  calls  attention  to  a  statement  of  the  court  in 
ruling  upon  a  question  which  was  subsequently  withdrawn,  and  not 
answered,  in  which  the  court  seems  to  have  expressed  an  opinion 
that  the  effect  of  the  article  had  some  relation  to  adultery.  The 
court,  however,  expressly  disclaimed  any  intention  to  express  an 
opinion  upon  tJie  effect  of  the  article,  stating  that  he  was  merely 
ruling  on  an  objection,  and  that  the  jury  were  to  find  what  the  pur- 
port of  the  article  was. 

There  was  no  error  here  which  would  justify  the  court  in  interfering 
with  the  verdict.  There  is  no  other  question  that  requires  consid- 
eration, and  I  think  the  judgment  and  order  should  be  affirmed,  with 
costs.   All  concur;  VAN  BRUNT,  P.  J.,  in  result 


KSSlZit  T.  OTTEBSTBDT. 

OSupreme  Court,  Appellate  Division,  Second  Department.   Marcb  13,  1903.) 

1.  Kbqliobnoe— Obstbdotion  or  Sidswalk— Abuttdto  Propbbtt  Owbbbs— 
DiREOTioN  ov  Verdict. 

Wbere,  In  an  action  agslnst  an  abutting  owner  .for  Injuries  eanaed  by 
tbe  obstmctlon  of  a  sidewalk,  tbe  obstruction  alleged  consisted  of  a  smalt 
qnantlty  of  green  vegetables  which  had  been  scattered  over  the  sidewalk 
In  supplying  customers  from  a  vegetable  stand  In  front  of  defendant's 
store,  and  there  was  no  evidence  as  to  the  length  of  time  tbe  vegetables 
had  remained  on  the  sidewalk,  and  that  defendant  had  not  used  reason- 
able diligence  to  keep  tbe  sidewalk  clean,  or  to  show  plaintiff's  freedom 
from  contributory  negligence,  a  motion  to  direct  a  verdict  for  defendant 
was  Improperly  denied. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  John  J.  Kelly  against  Henry  Otterstedt.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  ]]. 

Frank  S.  Angell,  for  appellant. 
Bruce  R.  Duncan,  for  respondent 
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WOODWARD,  J.  The  plaintiff  brought  this  action  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  through  the  neg- 
ligence of  the  defendant.    It  is  alleged  in  the  complaint : 

"That  on  or  about  the  Tth  day  of  June,  190:i.' while  the  plaintiff  was  law- 
fully upon  the  sidewalk  on  Kulton  street,  In  front  of  the  said  defendant's 
store,  lie  slipped  and  fell  upon  a  certain  article  or  articles,  which,  through  the 
negligence  and  carelessness  of  the  said  defendant,  his  agents,  servanta,  or 
employes,  had  been  placed  or  dropped  upon  the  aald  sidewalk,  or  had  been 
allowed  to  get  upon  the  said  afdewalk.  and  allowed  to  remain  thereon, 
whereby  the  plaintiff  snatolned  bodily  Injuries,"  etc 

There  is  no  other  allegation  of  negligence.  The  obstructi<»i  al- 
leged to  have  caused  plaintiff's  fall  consisted  of  a  small  quantity  of 
green  groceries,  which,  it  may  be  inferred,  had  been  scattered  over 
the  sidewalk  in  supplying  customers  from  a  vegetable  stand  in  front 
of  defendant's  store.  At  the  close  t>i  the  plaintiff's  case,  the  defend- 
ant's counsel  moved  for  a  dismissal  of  the  complaint,  on  the  ground 
that  there  had  been  no  cause  of  action  made  out  against  the  defendant. 
When  the  defendant  had  rested  his  case,  the  motion  vras  argued  by 
counsel,  and  denied. 

When  this  motion  was  made  there  was  no  evidence  that  the  greens 
Iiad  been  on  the  sidewalk  before  the  plaintiff  fell,  and  no  evidence 
that  the  defendant  had  not  used  reasonable  diligence  to  keep  the  side- 
walk clean.  In  fact,  it  is  only  by  drawing  the  most  liberal  infer- 
ences from  the  proof  as  it  stood  then  that  any  connection  can  be 
seen  between  plaintiff's  fall  and  its  alleged  cause ;  there  was  actual 
proof  merely  of  the  fall,  and  of  the  proximity  of  a  possible  cause. 
There  was  a  complete  failure  of  proof  of  the  plaintiff's  freedom  from 
contributory  negli|^ence.  No  one  of  these  defects  was  cured  at  any 
time  during  the  trial.   The  court  erred  in  denying  the  motion. 

While  it  is  true  that  the  primary  purpose  of  streets  is  use  by  the 
public  for  travel  and  transportation  (Callanan  v.  Gilman,  107  N.  Y. 
360,  14  N.  E.  264,  I  Am.  St.  Rep.  798),  this  use  is  always  subject 
to  the  right  of  those  doing  business  along  the  streets  to  obstruct  the 
sidewalks  temporarily  for  the  purposes  of  business  (Welsh  v.  Wilson, 
loi  N.  Y.  254,  4  N.  E.  633,  54  Am.  Rep.  698).  The  test  is,  was  the 
exercise  of  the  right  in  the  particular  case  necessary,  reasonable,  and 
temporary?  It  is  ordinarily  a  question  of  fact  to  be  solved  with  ref- 
erence to  time,  place,  and  circumstances.  Callanan  v.  Oilman,  supra ; 
Murphy  v.  Leggett,  164  N.  Y.  121,  58  N.  E-  42;  Hudson  v.  Caryl, 
44  X.  Y.  553;  St.  John  V.  The  Mavor,  6  Duer,  315;  Flynn  v.  Taylor, 
127  N.  Y.  596,  28  N.  E.  418,  14  L.  R.  A.  556. 

There  was  no  proof  in-  the  case  at  bar  that  the  defendant  was  main- 
taining the  vegetable  stand  in  front  of  his  store  in  violation  of  any 
law  or  municipal  regulation.  It  must  be  assumed  that  the  stand  did 
not  constitute  an  unlawful  encroachment  upon  the  sidewalk,  and  that 
the  defendant's  employes  were  lawfully  delivering  green  groceries 
from  the  stand  to  customers  during  the  evening  in  question.  Un- 
der the  circumstances  it  was  probably  to  be  expected  that  some  of 
the  greens  should  fall  to  the  sidewalk,  and  accumulate  there  to  an 
extent  proportioned  to  the  absence  of  care  and  diligence  exercised 
in  removincr  them.    But  the  plaintiff  wholly  failed  to  show  any  want 
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of  reasonable  care  and  diligence  in  this  particular,  and  the  record 
discloses  no  evidence  that  the  obstruction  had  been  on  the  sidewalk 
for  any  appreciable  time  before  the  plaintiff  fell. 

In  Welsh  v.  Wilson,  supra,  the  defendant,  to  remove  certain  mer- 
chandise from  his  store,  placed  a  pair  of  skids  from  a  truck,  across 
the  sidewalk,  to  the  steps  of  the  store.  The  plaintiff,  desiring  to  pass 
aloiiLC  the  street,  turned  toward  the  store,  and  attempted  to  pass 
around  the  skids.'  In  doinj;  so,  she  slipped  and  fell  on  the  steps,  and 
was  injured.  In  affirming  a  judgment  of  the  general  term,  wiiich 
afiirnicd  a  judgment  in  favor  of  the  defendant,  entered  upon  an  or- 
der dismissing  the  complaint  in  an  action  brought  to  recover  damages 
for  the  injuries,  the  cqurt,  by  Earl,  J.,  said: 

"The  defendant  bad  the  rigbt  to  pince  tbe  skids  acroae  the  sidewalk  tem- 
porarily for  tbe  pmijose  of  remorliiR  tbe  cases  ot  merehandfBe.  Every  oue 
doiiiff  business  along  a  street,  in  a  papulous  city,  roust  have  such  a  right,  to 
lie  exorcised  In  a  reafwoable  manner,  so  as  not  to  unnecefsarily  Incumber  and 
ohstnict  the  sldewnlk.  •  •  •  The  defendant  owed  the  plnintlft  no  duty 
to  aee  that  its  steps  were  in  an  absolutely  safe  condition  for  travel,  and  It  does 
not  apiiear  that  they  were  danperoua  under,  such  circumstances  as  to  cbarjie 
him  with  carelessncRS.  even  if  that  would  have  been  suttlclent  to  Impose  any 
liability  upon  him  In  this  case." 

In  O'Reilly  v.  Long  Island  R.  R.  Co.,  4  App.  Div.  139,  38  N.  Y. 
Supp.  779,  tlie  plaintiff  sought  to  recover  damages  for  injuries  sus- 
tained by  slipping  or  tripping  on  certain  gravel  and  pieces  of  board 
as  she  was  passing  along  the  sidewalk  in  front  of  defendant's  ierry 
house,  which  was  undergoing  repairs.  A  judgment  in  favor  of  the 
]>I;iintiff  was  unanimously  reversed  on  appeal,  and,  in  the  opinion 
written  by  Mr.  Justice  Rumsey,  the  law  applicable  also  to  the  case  at 
bar  is  thus  stated : 

"111  this  case  there  was  a  total  falhire  of  any  proof  that  the  defendant  did 
not  use  reasonable  diligence  to  keep  this  sidewalk  clean.  There  was  no  at- 
teniitt  made  on  the  part  of  the  plnlntifT  to  show  that  the  obstructions  bad 
been  there  for  any  particular  length  of  time.  or.  Indeed,  that  they  had  not 
dropped  there  shortly  before  she  jiassed  over  the  sidewalk.  Negligence  of  the 
defendant  surely  cannot  be  predicated  of  any  act  ot  this  kind  unless  It  is  ac- 
companied by  some  unreasonable  delay  In  having  the  obstructions  removed 
and  the  sidewalk  restored  to  Its  proper  condition.  Because  of  this  defect  lu 
the  proof,  the  plaintiff  bad  not.  at  the  close  of  her  evidence,  made  out  a  case 
to  charge  the  defendant  with  the  negligence  of  which  she  accused  It,  and  ft 
was  error  In  the  court  to  deny  the  motion  to  dismiss  the  complaint  on  the 
ground  that  the  negligence  of  the  defendant  company  had  not  been  shown. 
For  t)iis  reason,  the  judgment  and  order  appealed  from  must  be  reversed,  and 
new  trial  granted." 

This  case  was  tried  again,  and  an  attempt  was  made  to  comply 
with  the  rule  laid  down  by  the  Appellate  Division,  by  introducing 
proof  that  some  gravel  and  shavings  had  been  on  the  sidewalk 
at  least  50  minutes  before  the  accident  to  the  plaintiff,  but  again  a 
judgment  for  the  plaintiff  was  reversed,  the  court  saying,  in  a  per 
curiam  opinion :  "We  think  this  proof  did  not  take  the  case  out  of 
the  rule  laid  down  in  -the  former  decision."  O'Reilly  v.  Long  Island 
R.  R.  Co.,  15  App.  Div.  79,  44  N.  Y.  Supp.  264. 

The  plaintiff  failed  to  make  out  a  case  within  the  rules  declared  in 
any  of  these  decisions.  He  failed  to  prove,  except  by  suggesting  an 
inference,  that  any  act  or  omission  of  the  defendant  was  the  prox- 
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imate  or  remote  cause  of  his  fall.  .  He  practically  admitted  that  his 
own  negligence  contributed  to  the  injury  when  he  insisted  that  the 
street  was  dark,  and  that  he  was  "just  gazing  around."  Strutt  v. 
Brooklyn  &  R.  B.  R.  R.  Co.,  i8  App.  Div.  134,  45  N.  Y.  Supp.  728. 
"The  fact  that  it  was  dark  made  it  incumbent  upon  the  plaintiff  to  take 
the  greater  care."  l^afflin  v.  Buflfalo  &  Southwestern  R.  R.  Co., 
106  N.  Y.  136,  12  N.  E.  599,  60  Am.  Rep.  433. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Jndprmpnt  of  the  mnnlrlpal  court  reversed,  and  new  trial  ordered;  ooBts  to 
abide  tbe  event.  All  concur. 


IVISON  v.  IVISON  et  aL 

{Supreme  CJourt,  Appollnte  DlTlslon.  First  Department.   March  13.  Id03.) 

1.  Wills— Validity— Drcree  op  Scbrogatb— Pbima  Facie  Evidenob. 

Tinder  the  express  provisions  of  Code  Civ.  Proc.  S  2653a,  In  an  action 
contesting  the  validity  of  a  will,  the  decree  of  the  surrogate,  admitting 
a  will  to  probate,  Ib  prima  facte  evidence  of  due  atteRtatlon,  execution, 
and  validity. 

9.  Same — Tbhtaubntahv  Capacity— Evidence — Sufficikncy. 

In  an  action  under  Code  Civ.  Proc.  I  2(>o3a,  to  set  aside  a  will  for  luck 
of  testamentary  capacity,  evidence  showing  that  the  testator  was  mls<>rly, 
eccentric,  and  on  some  subjects  irrational,  but  falling  In  any  way  to  sliow 
that  at  the  time  he  made  the  will  he  did  not  know  what  property  he  Imd, 
or  how  he  desired  to  disixne  of  It,  is  iusnttleient  to  sustain  the  burden  of 
proof  which  rests  on  the  contestant,  or  to  entitle  him  to  have  the  issue 
submitted  to  the  Jury. 
8.  Same— KviDENCE— ExPKRT  Testimony— Si  fficiency. 

A  statement  of  medical  experts,  In  answer  to  a  hypothetical  question, 
that  the  testator  did  not  have  testamentary  capacity,  is  not  of  Itself  suffi- 
cient to  Justify  a  finding  that  at  the  time  the  testator  executed  his  will 
he  did  not  lioow  what  he  was  doing. 
Hatch,  J.,  dlsseutiug. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  H.  Ivison  against  David  B.  Tvison  and  others. 
From  a  judgment  for  defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

A,  C.  Wade,  for  appellant. 

C.  N.  Judson,  for  respondents  David  B.  Ivison  and  M.  A.  Sheridan. 
E.  H.  Benn,  for  respondent  Eliza  J.  Seelye. 

McLaughlin,  J.  On  the  30th  of  May,  1896,  William  Ivison, 
upwards  of  80  years  of  age,  died,  leaving  a  last  will  and  testament, 
-whichy  after  a  contest,  was  admitted  to  probate  by  the  surrogate  of 
the  county  of  New  York,  and  letters  testamentary  issued  to  the 
executor  therein  named.  The  testator  left  him  surviving  no  widow  or 
cliildren,  his  heirs  at  law  consisting  of  numerous  nephews  and  nieces. 
He  gave  the  greater  part  of  his  estate  to  his  nephew  David  B.  Ivison. 
'Xhe  plaintiff,  another  nephew,  feeling  aggrieved,  brought  this  actioa 
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under  section  2653a  of  the  Code  of  Civil  Procedure  to  test  the  va- 
lidity of  the  will,  charging  in  substance  that  the  same  was  invalid 
in  that  it  was  procured  by  undue  influence,  and  that  the  testator,  at 
the  time  it  was  executed,  did  not  have  testamentary  capacity.  At 
the  trial,  after  both  parties  had  rested,  a  verdict  was  directed  sus- 
taining the  will,  and  from  the  judgment  thereafter  entered  plaintiff 
has  appealed. 

By  the  terms  of  the  section  of  the  Code  under  which  the  action 
was  brought,  the  decree  of  the  surrogate  admitting  the  will  to  pro- 
bate is  prima  facie  evidence  of  its  due  attestation,  execution,  and  va- 
lidity (Cook  v.  While,  43  App.  Div.  388,  60  N.  Y.  Supp.  153;  Heath 
v.  Koch,  74  App.  Div.  338,  77  N.  Y.  Supp.  SI3»  affirmed  in  Court 

of  Appeals,  66  N.  E.  ),  and  the  burden  of  overcoming  the  same 

is  upon  the  one  asserting  the  invalidity  (Dobie  v.  Armstrong,  x6o 
N.  Y.  584,  55  N.  E.  302). 

It  seems  unnecessary  to  review  at  length  the  facts  set  out  in  the 
voluminous  record.  Concerning  the  issue  of  undue  influence,  no 
evidence  whatever  was  produced  which  would  have  justified  a  verdict 
for  the  plaintiff,  and  therefore,  when  the  motion  was  made  for  the 
direction  of  a  verdict,  so  far  as  this  issue  was  concerned,  the  court 
could  not  do  otherwise  than  grant  it.  Undue  influence  which  in- 
validates a  will  is  such  as  deprives  the  testator  of  the  free  exercise 
of  his  intellectual  powers.  Buchanan  v.  Belsey,  65  App.  Div.  58,  72 
N.  Y.  Supp.  601.  It  must  be  "a  present  constraint,  operating  upon 
the  mind  of  the  testator  at  the  time  of  the  testamentary  act."  Gard- 
iner V.  Gardiner,  34  N.  Y.  155.  Here  there  was  no  evidence  that  there 
was  any  undue  influence,  or,  in  fact,  any  influence  whatever,  exercised 
upon  the  testator  when  he  executed  his  will.  He  selected  the  sub- 
scribing witnesses  himself,  going  to  their  office  for  the  purpose  of 
having  them  act  as  such.  Nor  do  we  understand  that  appellant's 
counsel  seriously  contends  that  there  was  sufiicient  evidence  adduced 
at  the  trial  to  justify  a  finding  that  undue  influence  was  exercised  over 
the  testator.  He  attacks  the  judgment  principally  upon  the  ground 
that  there  was  sufficient  evidence  to  go  to  the  jury  upon  the  question 
of  testamentary  capacity,  and,  in  support  of  this  contention,  our  at- 
tention is  called  to  testimony  to  the  effect  that  the  testator  was  ec- 
centric, if  not  irrational,  upon  some  subjects ;  that  he  was  extremely 
fond  of  money;  that  he  would  at  times  take  his  bonds  or  other  se- 
curities and  spread  them  upon  the  floor,  and  then,  taking  up  one 
of  them,  would  kiss  it  and  call  it  his  God;  at  times,  when  he  had  sev- 
eral thousands  of  dollars  to  invest,  he  would  express  fear  of  becom- 
ing an  object  of  charity ;  that  he  disliked  persons  who  rode  a  bicycle ; 
that  he  hated  poor  people,  and  once  threatened  to  strike  a  person  ask- 
ing alms,  and  at  another  time  put  one  out  of  a  room  where  he  hap- 
pened to  be ;  that  on  an  occasion  when  he  was  being  shaved  he  got 
out  of  the  chair,  with  his  face  partially  covered  with  lather,  for  the 
purpose  of  driving  an  organ  grinder  away ;  that  when  his  wife  died, 
which  was  a  few  months  before  his  own  death,  he  showed  excessive 
grief,  and  at  times  thereafter  said  he  saw  her  in  the  air,  looking  like 
an  angel;  that  he  threw  kisses  at  her,  and  signified  a  desire  to  die 
so  that  he  might  be  with  her;  that  prior  to  her  death  they  frequently 
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quarreled,  he  insisting  she  should  buy  her  summer  hats  in  the  fall 
and  her  winter  hats  in  the  spring,  because  she  could  then  buy  them 
cheaper,  and  that,  after  her  death  and  before  her  burial,  he  tried  to 
sell  her  sealskin  cloak.  But,  in  opposition  to  these  and  possibly 
other  curious  and  eccentric  acts  upon  the  part  of  the  testator,  it  ap- 
peared  that  he  started  life  comparatively  poor,  and  by  thrift,  industry, 
and  good  business  judgment  accumulated  a  very  substantial  fortune, 
having  at  the  time  of  his  death  upwards  of  $700,000;  that  he  invested 
his  money  with  great  shrewdness,  and  managed  his  property  with 
marked  ability;  that  he  lived  at  expensive  hotels,  kept  horses,  and 
gave  his  wife  valuable  jewelry;  that  he  had  some  reason  for  dis- 
liking poor  people,  and  especially  some  of  his  relatives ;  that  he  talk- 
ed with  people  about  how  he  intended  to  dispose  of  his  property,  and 
particularly  with  his  attending  physician,  before  the  will  was  made; 
that  he  stated  how  he  was  going  to  make  his  will,  and  assigned  rea- 
sons for  it ;  and,  after  he  had  made  his  will,  he  told  the  physician  and 
others  what  he  had  done,  and  how  he  had  disposed  of  his  property. 

The  appellant,  of  course,  is  entitled  upon  the  appeal  to  the  most 
favorable  inferences  deducible  from  the  evidence,  and  all  contested 
facts  are  to  be  treated  as  established  in  his  favor  (Waldron  v.  Fargo, 
170  N.  Y.  130,  62  N.  £.  1077) ;  and  if  it  be  assumed,  as  it  must  be 
under  this  rule,  that  the  testator  did  what  the  testimony  of  the  plaintiff 
tended  to  show  he  did — that  he  was  eccentric,  and  upon  certain 
subjects  irrational — that  fell  far  short  of  his  sustaining  the  burden 
which  rested  upon  him,  viz.,  of  showing  that  at  the  time  the  will 
was  made  the  testator  did  not  have  testamentary  capacity.  To  es- 
tablish that  fact,  it  was  necessary  to  produce  proof  which  would 
have  justified  the  jury  in  finding  that  the  testator,  at  the  time  he 
made  his  will,  did  not  know  what  property  he  had  or  how  he  desired 
to  dispose  of  it.  Delaheld  v.  Parish,  25  N.  Y.  10;  Matter  of  Martin, 
98  N.  Y.  193 ;  Dobie  v.  Armstrong,  160  N.  Y.  584,  55  N.  E.  302. 

In  Delafield  v.  Parish,  supra,  it  is  stated  that  a  person,  to  have  testa- 
mentary capacity,  must — 

"HaTe  sufficient  active  memor?  to  collect  in  hiB  mind,  without  prompting,  tlie 
particulars  or  elements  of  the  business  to  be  transacted,  and  to  hold  thenx 
In  his  mind  a  sufficient  length  of  time  to  perceive  at  least  their  obvious  rela- 
tions to  each  other,  and  be  able  to  form  some  rational  Judgment  In  relation 
to  them.  A  testator  who  has  snffident  mental  power  to  do  these  things  Is, 
wltbln  tbe  meaning  and  Intent  of  the  statute  of  wills,  a  person  of  sound  mind 
and  nfemory,  and  Is  competent  to  dispose  of  his  estate  by  will." 

This  rule  has  many  times  been  approved  by  the  Court  of  Appeals* 
and  has  been,  so  feir  as  I  am  aware,  universally  adopted  in  this  state. 
If  applied  to  all  of  the  testimony  offered  by  the  plaintiff,  it  at  once  be- 
comes apparent  that  there  was  no  evidence  which  would  have  justified 
the  jury  in  finding  the  will  invalid,  or,  in  other  words,  there  was  noth- 
ing to  overcome  the  prima  facie  case  made  in  favor  of  the  will  by  the 
decree  of  the  surrogate  admitting  it  to  probate.  The  general  effect 
of  the  plaintiff's  testimony  is  simply  that  the  testator  was  miserly,  ec- 
centric, and  irrational  upon  some  subjects,  but  there  is  an  entire  ab- 
sence of  evidence  that  he  did  not  know  what  property  he  had,  who 
were  the  natural  objects  of  his  bounty,  or  that  he  did  not  fully  under- 
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stand  what  he  was  doing  when  the  will  was  made.  The  answer  of  the 
medical  experts  to  the  hypothetical  question  that  the  testator  did  not 
have  testamentary  capacity  was  not  of  itself  sufficient  to  justify  a  find- 
ing that  at  the  time  the  will  was  executed  the  testatcw  did  not  know 
what  he  was  doing.  On  the  contrary,  it  appears  beyond  dispute  that 
he  fully  comprehended  what  he  was  doing  when  he  made  his  will. 

The  burden  of  provijig  lack  of  testamentary  capacity,  as  already 
indicated,  rested  upon  the  plaintiff.  The  law  not  only  presumed  that 
the  testator  had  such  capacity,  but  the  decree  admitting  his  will  to 
probate,  prima  facie,  established  that  fact.  This  presumption,  coupled 
with  the  prima  facie  case  of  the  party  in  favor  of  sustaining  the  will, 
had  to  be  overcome  before  there  was  any  question  to  submit  to  the 
jury.  It  was  not  overcome,  and  therefore  the  verdict  was  properly 
directed.  This,  as  I  understand  it,  is  precisely  what  was  held  in 
Dobie  V.  Armstrong,  supra.  There,  as  here,  a  verdict  was  directed  at 
the  close  of  the  testimony,  and  the  ruling  of  the  trial  court  waa  sus- 
tained on  appeal,  the  court  saying: 

"The  trial  court  was  not  required  to  Enbmlt  the  qnestton  of  the  testator's 
mental  capacity  to  the  jury  merely  because  some  eTldence  had  been  Intro- 
duced by  the  party  bearing  the  bunlen  of  proof.  •  •  •  Tbe  Legislature 
never  could  have  Intended,  and  tbe  statute  does  not  compel,  tbe  construction, 
that  courts  should  hold  that  every  case  which  is  brought  under  section  2653a 
of  the  Code  must  be  submitted  to  the  arbitrament  of  a  jury.  •  *  •  Their 
verdict  should  proceed  upon  such  evidence  as  would  warrant  the  court,  in  Its 
review  of  tbe  facts.  In  holding  ttaat  it  actually  tended  to  prove  such  mental 
unsoundness  la  tbe  testator,  when  proceeding  to  make  a  testamentary  Aiapo- 
sltlon  of  his  property,  as,  by  reason  of  the  existence  ot  some  delusion,  to 
render  him  incapable  ot  forming  a  judgment  as  to  tbe  condltiou  of  bis  pr(q;>* 
erty  or  of  apprehending  bis  true  relations  to  tbe  person  whom  his  will  de- 
prives of  the  share  In  the  estate  which  was  reasonably  or  naturally  to  have 
been  anticipated.  Such  cases  are  fraught  with  the  gravest  consequences,  and 
I  do  not  believe  that  a  solemn  testamentary  disposition  of  property  should  be 
left  to  the  decision  of  a  Jury  upon  mere  surmise,  or  upon  inferences  from 
facts  which  are  as  omslstent  with  tbe  one  view  as  with  the  other." 

Upon  the  whole  case,  therefore,  I  am  of  the  opinion  that  a  question 

of  fact  was  not  presented  at  the  trial,  for  which  reason  the  court  prop- 
erly directed  a  verdict,  and  that  the  judgment  is  right  and  should  be 
affirmed. 

Judgment  and  order  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  INGRAHAM,  J.,  concur. 

O'BRIEN,  J.  I  concur  in  result.  The  rule  in  Dobie  v.  Armstrong, 
i6o  N.  Y.  584,  55  N.  E-  302,  has  been  modified  by  McDonald  v. 
Metropolitan  Street  Railway  Co.,  167  N.  Y.  66,  60  N.  E.  282,  as  point- 
ed out  by  this  court  in  the  recent  case  of  Phillips  v.  Phillips,  77  App. 
Div.  113,  78  N.  Y.  Supp.  1001,  wherein  we  held: 

"Upon  tbe  law  as  now  authoritatively  laid  down  by  tbe  Cktnrt  of  Appeals, 
therefore,  a  verdict  cannot  be  directed  for  a  plaintiff  or  defraidant.  no  matter 
how  great  the  weight  or  preponderance  of  evidence  may  be  in  bis  favor, 
where,  on  the  other  side,  evidence  has  been  given  wbicb  presents  an  Issue  of 
fact,  and  upon  which  the  jury  could  properly  proceed  to  find  a  verdlcr." 

We  then  discussed  the  evidence  presented  by  the  plaintiff,  and 
reached  the  conclusion  tliat  it  was  not  of  such  a  character,  regarded 
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separately  and  zpart  from  that  of  the  defendant,  as  would  justify  its 
submission  to  the  jury.  Similarly,  in  this  case,  I  think  that  the  plain- 
tiff failed  to  present  evidence  "upon  which  the  jury  could  properly  pro- 
ceed to  find  a  verdict/'  and  that  the  court  was  therefore  warranted  in 
directing  a  verdict  in  favor  of  the  defendants. 

HATCH,  J.  (dissenting).  If  we  are  to  follow  the  mle  announced  in 
McDonald  v.  Metropolitan  R.  Co.,  167  N.  Y.  66.  60  N.  E.  282,  which 
we  have  held  applicable  to  this  class  of  cases  (Phillips  v.  Phillips,  77 
App.  Div.  113,  78  N.  Y.  Supp.  looi),  then  I  think  that  the  appellant  in 
this  case  presented  a  question  of  fact  which  required  its  submission  to 
the  jurj'  for  their  determination.  The  question  does  not  now  rest  upon 
the  weight  of  the  testimony,  but  bears  solely  upon  whether  there  was 
any  question  of  fact  for  the  jury.  It  seems  to  me  that  the  evidence  was 
sufHdent  upcm'the  question  of  the  testator's  testamentary  capacity  to 
call  for  its  submission  to  the  jury  within  the  rule  of  these  cases. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted. 


KAZIS  T.  LOFT. 

Supreme  Oonrt,  Apiwllate  DItIbIod,  First  Depai>tni«it.  Harcb  6,  1903.) 

1.  Lanolokd  and  Tbnant — Summary  Prockedikos— Jcbisdictioh. 

Wbere  In  Bumraary  proceedings  the  landlord  merely  alleged  that  be  was 
the  "landlord"  of  the  premiac»  occnpled  by  the  tenant,  and  did  not  de- 
scribe his  interest  therein,  as  required  by  Gode^  |  2286,  the  court  acquired . 
DO  Jurisdiction  to  issue  a  warrant  of  removal. 

Sl  Sake — Warhast  or  Rbmovai,— Ikjunctiok. 

Under  Code  Civ.  Proc.  I  2265,  providing  that  Bnmmary  proceedings  may 
be  stayed  by  injunction  granted  in  an  action,  etc,  an  Injunction  was 
proper^  granted  to  restrain  the  execution  of  a  removal  warrant  granted 
in  an  action  In  which  tbe  Justice  acquired  no  Jurisdiction  by  reason  of  a 
defect  Id  the  pleadings,  where  plaintiff  abowed  that  his  term  bad  not  ex- 
pired and  that  lrrq;»arable  damage  would  accme  to  him  If  the  warrant 
was  not  stayed. 

Appeal  from  Special  Term,,  New  York  County. 

Suit  by  Demetrius  Kazis  against  George  \V.  Loft  to  restrain  de- 
fendant from  executing  a  warrant  of  removal  in  summary  proceedings 
to  dispossess  plaintiff  as  a  tenant.  From  an  order  continuing  injunc* 
tion  pendente  Ute,  defen^int  appeals.  Affirmed. 

Tbe  plaintiff  was  a  tenant  of  the  defendant,  and,  after  a  trial,  a  final 
order  In  summary  proceedingB  was  granted  directing  his  removal,  and  a 
warrant  was  Issued.  He  appealed  from  the  order,  but,  as  there  was  no 
power  tn  tbe  trial  court  to  stay  the  execution  of  the  warrant,  he  also  applied 
for  an  Injunction.  He  alleged  that  his  term  had  not  ended,  and  that  the 
summary  proceedings  taken  against  him  by  the  defendant  were  void  because 
tbe  Justice  presiding  lu  the  muoicipal  court  had  not  acquired  Jurisdiction. 
It  appeared  that  tlic  defendant.  In  his  petition  In  tbe  pruceciUiigs  In  the 
municipal  court,  had  merely  alleged  that  be  was  the  "landlord"  of  the  prem- 
ises occupied  by  the  plaintiff,  and  did  not  describe  his  interest  in  tbe 
premises,  stating  the  facts  as  required  by  section  2235  of  the  Code. 

The  following  Is  tbe  opinion  of  tbe  Special  Term: 

"LEVENTRITT,  J.  The  plaintiff  should  have  an  injunction  under  sec- 
tion 22<i5  of  the  Code.  The  papers  sliow  timt  tbe  Justice,  under  the  circum- 
stances disclosed,  went  beyond  his  Jurisdiction  in  taking  cognizance  of  tbe 
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praceedlng,  owing  to  fatal  jnrisdlcttonal  defects.  Klernan  t.  BemtDg.  7 

CiT.  Proc.  R.  312;  Fthnelder  v.  Lelzman,  57  Hun,  561,  11  N.  T.  Supp.  4»4; 
Broadwell  T.  Holcombe,  4  Civ.  Proc.  R.  159.  The  plaintiff  shows  that  im»i>- 
arable  damage  would  accrue  to  blm,  and  there  Is  some  IndlcatioD  that  the 
entire  proceedings  have  heen  oppressive.  Siotlon  to  continne  injanctlon 
granted,  with  |10  ooits  to  plaintiff  to  abide  the  event" 

Argiied  before  VAN  BRUNT,  P.  J„  and  HATCH,  McLAUGH- 
LIN.  INGRAHAM,  and  LAUGHLIN,  JJ. 

Alexander  Brough,  for  appellant. 
Andrew  J.  Shipman,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  $io  costs  and  disbunements. 


CDRTT8  BROS.  LUMBER  CO.  T.  McLOTTGHLIN. 
(Snpreme  Court.  Appellate  Dlvlaitm,  Second  Department  ManA  18,  1906.) 
1.  Erection  or  Bui LotKos— Loan  bt  Owrsr— Ordxb  Oh  liKHSBR— Bdit  bt 

PATRB— SOPriCIENCT  OF  EVIOENCE. 

The  owner  of  bnildinga  in  procen  of-  erection  a{q;>lled  to  a  broker  for 
a  loan  In  Inatallments.  and  It  waa  claimed  that  a  contract  was  made  tor 
the  loan  with  defendant.  Afterwards,  the  owner  and  the  defendant  made 
a  written  contract  for  a  larger  loan,  making  no  provisions  for  stated  pay- 
ments, and  providing  that  on  the  happening  of  certain  events  defendant 
should  be  relieved  from  obligation  to  make  further  advances.  The  owner 
gave  plaintiff  an  order  on  defendant,  to  be  paid  In  various  amounts  as 
the  work  progressed.  JThe  order  was  filed  with  the  county  clerk.  Laws 
1800,  p.  c.  915.  providing  that  no  assignment  of  any  moneys  due  or 
to  become  due  for  labor  or  materials,  or  any  order  drawn  by  any  con- 
tractor or  subcontractor  for  the  payment  thereof,  ahaU  have  any  force 
until  such  assignment  or  order  shall  be  filed  with  the  county  clerk.  It 
did  not  appear  that  the  terms  of  the  contract.  Imposing  an  obligation  on. 
defendant  to  continue  the  advances,  had  been  folflUed.  and  the  evidence 
was  conflicting  as  to  whether  defendant  had  any  notice  of  the  order. 
Brid.  In  a  suit  on  the  order,  that  the  complaint  was  property  dismissed. 
It  not  showing  any  definite  fund  on  which  tbe  order  vaa  drawn,  or  any 
notice  thereof  to  the  defendant. 

SL  SaMR— EfFKCT  op  FlI.INd  OllTlKR. 

The  filing  of  the  order  or  a  copy  with  the  county  clerk  did  not  con- 
stitute notice  to  defendant,  be  not  being  tbe  ovner  ot  ttie  iKemlses. 

8.  Sahb. 

Laws  1896,  p.  005,  c.  915.  did  not  relate  to  one  In  defendanfa  poaltlMi. 
whose  rights  were  fixed  by  a  written  contract  with  the  owner. 

4.  Same— EppECT  op  Written  Contract. 

The  written  contract  between  the  owner  and  defendant  snperBeded  any 
oral  contract  made  thiongb  the  broker,  and  was  controlling  in  tbe  case. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Curtis  Bros.  Lumber  Company  against  Charles 
McLoughlin.  From  a  judgment  dismissing  plaintiff's  complaint  with- 
out costs,  it  appeals.  Affirmed. 

Argued  before  GOODRICH.  P.  J.,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Walter  H.  Dodd,  for  appellant. 
Charles  A.  Webber,  for  respondent. 
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WOODWARD,  J.  Adolph  F.  Herlt,  a  builder,  was  in  May,  1900. 
the  owner  of  six  frame  and  five  brick  houses  which  were  then  in  an 
uncompleted  condition.  He  applied  to  one  Maher,  a  broker,  for  a 
loan  of  $9,300  to  complete  the  six  frame  houses.  He  submitted  a  list 
of  the  payments  he  desired,  based  upon  the  progress  of  the  buildings, 
and  it  is  claimed  by  the  plaintiff,  the  assignee  of  Curtis  Bros.,  that  a 
contract  was  entered  into,  through  Maher,  with  the  defendant,  for  a 
loan  of  this  amount,  to  be  paid  at  different  stages  oi  completion  of 
these  six  frame  buildings.  There  is  some  evidence  in  the  case  from 
which  it  might  be  inferred  that  there  was  such  a  contract,  but  it  ap- 
pears from  the  evidence  of  the  plaintiff  that,  subsequent  to  the  negotia- 
tion with  Maher,  Herlt  entered  into  a  written  contract  with  the  defend- 
ant for  a  loan  of  $36,000,  based  upon  the  Ii  buildings,  and  this  con- 
tract, which  appears  to  be  complete  in  itself,  makes  no  provision  for 
stated  payments  or  advancements.  This  written  loan  agreement  was 
made  on  the  29th  day  of  June,  1901,  and  provides  for  a  bond  and  mort- 
gage upcKi  the  premises  occupied  by  the  11  buildings,  and  under  the 
seventh  paragraph  it  is  provided  that,  if  either  of  10  events  happen, 
the  lender  shall  be  relieved  of  all  obligation  to  make  any  further  ad- 
vances. On  the  13th  day  of  July  following,  Curtis  Bros.,  plaintiff's 
assignors,  having  presented  an  order  for  $1,100  for  materials  furnished, 
and  threatening  to  file  a  Hen,  a  compromise  was  effected,  whereby,  in 
consideration  of  a  payment  of  $500,  they  agreed  not  to  file  a  lien,  as 
all  concede,  and  the  defendant  testified  that  this  agreement  extended 
to  orders  or  to  anything  which  should  harass  Herlt  and  ruin  his  credit, 
but  this  is  not,  in  the  view  we  take  of  this  case,  important.  On  the 
7th  of  Ai^st,  1901,  Herlt  gave  Curtis  Bros,  the  order  in  suit  for 
$600,  w4iich  was  the  balance  of  the  $1,100  above  mentioned. 

The  theory  of  plaintiff's  case  is  that  Herlt  had  a  contract  with  the 
defendant  to  furnish  $9,300  for  the  construction  of  the  six  frame  build- 
ings, and  that  these  payments  became  due  upon  the  six  buildings  reach- 
ing the  various  stages  of  completion  mentioned  in  the  hst  furnished  by 
Herlt  when  negotiating  for  sueh  a  loan,  and  that  when  Herlt  gave 
Curtis  Bros,  this  order  for  $600  upon  the  defendant,  to  be  paid, 
"$300.00  out  of  the  payment  when  standing  trim  is  on ;  second  pay- 
ment, the  sum  of  $xoo.oo,  when  mantels  and  ranges  are  in ;  third  pay- 
ment, the  sum  of  $200.00,  when  plumbing  fixtures  are  set" — it  operated 
as  an  assignment  of  so  much  of  these  several  payment  funds  to  Curtis 
Bros.,  and  that  the  defendant,  in  making  advances  to  Herlt,  without 
paying  this  order,  became  liable  to  the  plaintiff  for  the  amount.  The 
trial  court  dismissed  the  complaint  upon  the  trial,  and  appeal  comes  to 
this  court. 

The  diflSculty  we  find  in  sustaining  the  plaintiff's  contention  is  that 
it  does  not  appear  from  the  evidence  that  Herlt  had  any  contract  with 
the  defendant  for  a  loan  of  $9,300,  payable  in  fixed  sums,  nor  is  the 
evidence  conclusive  that  the  defendant  ever  had  any  notice  (A  the  order 
in  suit.  The  contract  ^oved  is  a  written  contract  for  a  loan  of 
$36,000,  with  a  mortgage  covering  all  of  the  premises,  and  there  is 
no  provision  of  this  contract  which  calls  for  the  advancement  of  any 
^dfied  amount  at  any  time,  and  the  evidence  fails  to  show  that  the 
terms  of  the  contract,  imposing  an  obligation  to  continue  the  advances 
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which  were  contemplated  by  the  agreement,  had  been  fulfilled.   It  -was 

held  in  the  case  of  Brill  v.  Tuttle,  8i  N.  Y.  454,  37  Am.  Rep.  515,  that 
when,  for  a  valuable  consideration  from  a  payee,  an  order  is  drawn 
upon  a  third  party  and  made  payable  out  of  a  particular  fund,  then 
due  or  to  become  due  from  him  to  the  drawer,  the  delivery  of  the  order 
to  the  payee  operates  as  an  assignment  pro  tanto  of  the  fund,  and 
the  drawee  is  bound,  after  notice  of  such  assignment,  to  apply  the 
fund,  as  it  accrues,  to  the  payment  of  the  order,  and  to  no  other  pur- 
pose, and  the  payee  may,  by  action,  compel  such  application.  But 
the  evidence  does  not  show  in  this  case  that  there  was  any  specific 
fund  on  which  these  orders  were  drawn,  or  that  any  moneys  were  due 
or  to  become  due  to  the  drawer ;  and  there  is  a  very  direct  conflict  of 
evidence  as  to  whether  the  defendant  ever  had  any  notice  of  the  giving 
of  the  order  in  suit,  for  it  cannot  be  held  that  the  filing  of  the  order 
or  a  copy  of  the  same  with  the  county  clerk  constituted  notice  to  the 
defendant,  who  was  not  the  owner  of  the  premises,  but  one  who  had 
contracted,  under  certain  conditions,  to  loan  a  given  sum  of  money  to 
the  owner.  Chapter  915,  p.  995,  Laws  1896,  amending  chapter  342, 
p.  585,  Laws  1885,  does  not  relate  to  one  in  the  position  of  the  defend- 
ant, whose  rights  are  fixed  by  his  written  contract  with  Herlt.  Un- 
less the  plaintiff  shows  by  a  fair  preponderance  of  evidence  that  there 
was  a  definite  fund  on  which  the  order  was  drawn,  and  that  the  de- 
fendant had  notice  of  the  order,  it  has  failed  to  establish  a  cause  of 
action,  and  we  are  clearly  of  the  opinion  that  the  written  contract  in 
evidence,  and  which  followed  the  alleged  oral  contract,  governs  in  thi.^ 
case.  This  written  contract  does  not  provide  for  definite  payments, 
and  it  is  only  in  the  event  that  none  of  the  events  mentioned  in  the 
seventh  paragraph  happens  that  the  defendant  is  under  any  obUgations 
to  make  advances,  and  there  is  nothing  to  show  that  none  of  these 
events  had  happened. 
The  judgment  appealed  frcnn  should  be  affirmed. 

Judgment  aflBrmed,  wltb  costs.   All  concur. 


(Supreme  Court,  Appellate  Division,  Second  Department   March  13.  1903.) 

1.  Masteh  and  Sbrvaht— Death  op  Bkrtant— Assdmption  op  Risk. 

Defendant  employed  deceased  as  a  foreman  to  clean  out  a  cistern  at 
niKlit,  furnishing  liim  witb  others  to  assist  la  the  work.  The  mouth  of 
ttio  dstem  was  unprotected,  and  descent  Into  it  was  obtained  by  an  iron 
ladder  fastened  to  one  of  Its  walls,  the  first  rauf!  of  which  was  between 
18  and  24  inches  from  the  mouth.  During  the  day  deceased  examined  its 
condition,  and  obtained  lanternei  with  whlcli  to  do  the  work;  and  in  the 
evening,  as  he  started  to  descend  with  a  lantern,  he  slipped  from  thi? 
liirlder,  recelvlnft  injuries  from  which  he  died.  Brld,  that  deceased  as- 
siumed  the  risks  of  descending  into  the  dst^,  and  defendant  was  not 
liable  for  his  death. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Arthur  S.  WiUdigg,  as  administrator  of  the  estate  of 
Edward  Mooring,  deceased,  against  Edward  M.  Knox.    From  a 
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judgment  in  favOr  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  BARTLETT,  WOODWARD,  HIRSCHBERG, 
JENKS,  and  HOOKER,  JJ. 

Perry  D.  Traflford,  for  appellant 

Robert  B.  Austin,  for  respondent. 

HOOKER,  J.  The  plaintiff  had  a  recovery  at  the  Trial  Term  for 
damages  on  account  of  the  death  of  his  intestate,  brought  about  by 
the  negligence  of  the  defendant.  The  judgment  must,  however,  be 
reversed,  for  the  reason  that  the  intestate  assumed  the  risk  of  the 
employment  in  which  he  was  engaged  at  the  time  he  met  his  death. 

The  Court  of  Appeals  has  laid  down  the  rule  as  follows: 

"A  servant  wbo  enters  upon  an  employment,  from  Its  nature  bazardous, 
assumes  tbe  usual  risks  and  perils  of  tbe  service,  and  of  tbe  open,  visible 
structures  known  to  him,  or  wbicb  lie  must  have  known,  bad  be  exercised 
ordinary  care  and  observation."  Williams  v.  D.,  L.  &  W.  R.  R.  Co.,  116 
N.  ¥.  628,  22  N.  B.  1117;  Appel  T.  B.,  N.  T.  &  P.  B.  Co,  111  N.  T.  550.  19 
N.  E.  03. 

This  language  must  be  considered  applicable  to  tbe  facts  in  this 
case.  Tbe  complaint  alleged  that  the  defendant  required  the  de- 
ceased, Edward  Mooring,  to  leave  his  regular  employment  and  to 
clean  out  a  cistern,  and  failed  to  provide  a  guard  or  hand  rail  around 
the  mouth  of  the  cistern,  and  neglected  to  furnish  or  provide  suffi- 
cient lights  for  the  performance  of  this  work,  which  was  undertaken 
in  the  nighttime.  The  evidence  shows  that  the  mouth  of  the  cis- 
tern was  between  2^  and  3  feet  in  diameter ;  that,  securely  fastened 
to  one  of  its  walls,  was  an  iron  ladder,  a  few  inches  out  from  the  wall, 
and  extending  from  the  bottom  of  the  cistern  to  a  point  within  18 
to  24  inches  from  the  mouth.  The  cistern  needed  cleaning,  and  the 
deceased  was  instructed  about  noon  to  get  lanterns  and  be  prepared 
to  clean  the  cistern  out  in  the  evening.  He  was  to  receive  extra  pay 
for  this  work,  and  was  at  liberty  to  engage  in  it  or  not,  as  he  wished. 
During  the  course  of  the  afternoon  it  is  undisputed  that  he  descended 
into  the  cistern  at  least  twice  for  the  purpose  of  making  observations 
as  to  the  depth  of  the  water  then  being  pumped  out,  and  as  to  other 
details,  that  in  the  evening  he  might  accomplish  his  work  properly. 
During  the  afternoon  he  procured  two  or  three  lanterns  from  a  neigh- 
boring establishment  to  use  in  connection  with  the  rather  meager 
supply  upon  the  premises  of  the  defendant.  Three  or  four  men  were 
assigned  to  help  him  in  the  work  of  cleaning  out  the  cistern,  and  he 
was  their  foreman  or  boss,  and  had  complete  charge  of  the  undertak- 
ing. 

About  7  o'clock  in  the  evening  of  November  20,  1899,  in  company 
with  two  Italian  laborers,  who  had  been  provided  for  him,"  he  ap- 
proached the  mouth  of  the  cistern.  No  railing  of  any  sort  was  pro- 
vided at  the  opening,  and  the  only  light  shed  upon  the  scene  was  that 
from  the  lanterns  he  had  secured.  The  evidence  is  somewhat  con- 
flicting as  to  the  number  of  lanterns  which  shed  their  light  upon  this 
opening.  One  of  the  Itahans,  sworn  for  the  plaintiff,  says  that  the 
only  light  around  the  cistern  was  the  lantern  carried  by  the  deceased 
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when  he  met  with  the  accident;  and  one  of  the  witnesses  for  the 
defendant,  who  was  not  present  at  the  time  the  accident  ocoured, 
but  who  ran  up  within  a  moment  or  two,  says  that  another  lantern 
stood  near  the  mouth,  so  that  its  rays  were  shining  into  the  cistern. 
The  only  eyewitness  who  was  sworn  describes  the  occurrence  in  this 
manner : 

"He  (the  deceased)  tried  to  get  down,  put  one  foot  down  the  cistern,  and 
fell  down.  Tbere  was  one  light  In  the  cistern.  The  Englishman  (deceased) 
had  that.  There  was  only  one  around  the  cistern.  He  was  holding  tbe 
lantern  himself.  That  was  all  there  was.  I  presume  he  did  not  put  bis 
foot  on  the  ladder  right  and  he  fell  down.  Tbe  lantern  did  not  go  oat 
before  he  fell.  Am  be  down,  be  fell  with  fbe  lantern,  and  went  down 
-that  way.  I  know  the  condition  of  the  ladder;  It  waa  not  slippery.  «  •  • 
He  put  one  foot  down  and  fell  down.  *  *  *  He  put  bla  foot  down  and 
fell  In.   That  is  all  I  know." 

Assistance  was  summoned  immediately  after  the  deceased  fell, 'and 
another  witness,  descending,  found  the  intestate  dead  on  the  bottom 
of  the  cistern.  It  seems  from  the  evidence  that  the  top  of  the  ladder 
in  question  was  directly  under  one  point  of  the  circumference  of  the 
circular  mouth  of  the  hole,  and  the  usual  manner  of  descending  is 
described  in  this  way: 

"They  had  to  get  over  this  way,  put  the  foot  out  that  way,  and  hold  on 
to  the  top  of  tbe  sides  of  the  cistern  till  they  got  down  low  enough — till  tb^ 
caught  bold  of  the  rung  of  tbe  ladder." 

The  questions  of  negligence  of  the  defendant  in  not  providing  a 
railing  or  some  other  appliance  to  which  the  intestate  might  have 
clung  until  he  was  safely  upon  the  ladder,  and  in  failing  to  provide 
sufficient  light,  together  with  the  question  of  the  intestate's  contrib- 
utory negligence,  were  submitted  by  the  court  to  the  jury,  and  they 
rendered  a  verdict  in  favor  of  the  plaintiff.  At  the  cl<»e  of  plaintiff's 
case,  and  again  at  the  close  of  the  evidence,  the  defendant  moved  for 
the  dismissal  of  the  complaint,  on  the  ground,  among  others,  "that 
the  proof  shows  that  the  risks,  if  any,  were  known  to,  and  were  di- 
rectly assumed  by,  the  deceased."  The  motion  was  denied,  and  the 
defendant's  exception  presents  that  question  to  this  court.  We  think 
that  the  learned  trial  judge  erred  in  his  refusal  to  grant  this  motion. 
To  descend  into  this  cistern,  even  in  the  daytime,  was  a  hazardous 
undertaking,  and  its  danger  was  enhanced,  if  the  effort  was  made  at 
night,  unless  the  place  was  brightly  lighted.  The  top  of  the  ladder 
was  between  i8  inches  and  2  feet  from  the  surface  of  the  ground,  and 
the  only  possible  way  for  a  person  to  descend  was  to  kneel  down  on 
the  edge  oi  the  mouth  of  the  cistern  upon  one  knee  and  extend  the 
foot  ofthe  other  leg  toward  the  first  rung  of  the  ladder,  and  proceed 
in  this  manner.  One  descending  in  this  position  could  not  see  the 
ladder,  and  must  feel  with  his  foot  to  ascertain  its  location.  A  false 
step  upon  the  ladder,  a  slipping  of  the  knee,  or  a  loss  of  balance  when 
accommodating  one's  self  to  his  new  footing  on  the  rung,  would  each 
produce  disastrous  results,  and  common  reason  would  dictate  that 
the  undertaking  was  dangerous.  The  intestate  must  have  had  a  full 
and  complete  understanding  in  relation  to  all  the  dangers  surround- 
ing the  undertaking,  for  he  descended  into  the  dstem  twice  during 
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the  course  of  the  afternoon  for  the  purpose  of  preparing  for  cleaning 
out  the  cistern  in  the  evening,  and,  it  is  fair  to  assume,  for  the  purpose 
of  acquainting  himself  with  the  physical  conditions.  On  account  of 
his  descents  in  daylight  it  must  have  been  clear  to  him  that  in  at- 
tempting to  go  upon  the  ladder  the  chief  danger  was  in  properly 
locating  it,  and  light  was  essential  here.  Disregarding,  however,  the 
clear  necessity  of  the  case  after  dark,  he  sent  two  lanterns  out  t<\  the 
sidewalk,  many  yards  away,  and,  according  to  the  evidence  of  the 
plaintiff,  attempted  to  descend  the  ladder  assisted  by  the  light  from 
but  one  lantern,  and  the  evidence  shows  without  dispute  that  he  him- 
self held  the  lantern.  We  think  that  the  language  of  Judge  Earl  in 
Kaare  v.  T.  S.  &  1.  Co.,  X39  X.  Y.  369,  377,  34  N.  E.  901,  may  be 
adopted  with  unusual  force  in  this  case.  There  an  employe,  engaged 
in  the  nighttime  in  wheeling  a  load  upon  a  wheelbarrow  up  an  ele- 
vated platform,  two  feet  wide,  unlighted  and  without  guards,  fell  there- 
from and  was  injured.   The  court  said: 

"A  careful  scrutiny  of  this  recoi-d  satlBfles  us  that  the  plalntUf,  as  matter 
of  law,  upon  the  undisputed  evidence,  ought  not  to  have  recovered,  and 
should  have  been  nonsuited.  If  we  assume  that  this  platform  was  only 
two  feet  wide,  the  plnintlff  knew  It.  He  had  used  the  platform  for  two 
weeks,  night  and  day,  and  wheeled  his  barrow  up  and  down  It  many  times. 
If  it  was  dftngerons  for  use  on  that  account  he  knew  it  as  well  as  any 
one;  probably  better  than  any  of  the  defendant's  officers.  He  did  not  ask 
that  it  should  be  made  wider,  nor  did  he  complain  of  the  manner  of  Its 
construction  to  any  one.  Knowing  exactly  the  condition  of  the  platform 
and  the  risk  of  Its  use,  and  fully  able  to  appreciate  that  risk,  he  vcdniitarlly 
took  the  risk  upon  himself  and  exposed  himself  to  the  dauber,  and  he 
<mniwt,  therefore,  maintain  his  recover}-  on  the  ground  that  the  platform 
was  not  wide  enough.  De  Forest  v.  Jewett  88  N.  Y.  264;  Powers  v.  X. 
y.,  E.  &  W.  R.  R.  Co.,  98  N.  T.  274;  White  v.  Wlttemann  Llth.  Co..  131 
X.  Y.  631,  80  N.  E.  286." 

We  believe  that  the  rule  adopted  by  the  Court  of  Appeals  in  that 
case  is  applicable  to  the  facts  disclosed  by  the  record  here.  The  in- 
testate knew- the  physical  condition  and  the  relation  between  the  lad- 
der and  the  mouth  of  the  cistern.  He  had  used  the  ladder  on  at  least 
two  occasions  during  the  afternoon.  If  it  was  dangerous  for  use  on 
account  of  the  absence  of  a  guard  or  hand  rail,  or  on  account  of 
darkness,  he  knew  those  conditions  as  well  as  any  one.  He  did  not 
ask  that  any  appliance  be  attached  which  he  could  clutch  in  descend- 
ing; nor  did  he  complain  of  the  paucity  of  light.  He  appreciated  the 
risk,  and  voluntarily  exposed  himself  to  the  danger,  and  should  not 
have  prevailed  upon  defendant's  motion  to  dismiss. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
new  trial  granted;  costs  to  abide  the  event.    All  concur. 
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(Supreme  Court,  Appellate  DItIsIod,  First  Department.    March  13,  1903.) 
1.  MUNICIPAL  CoKPosATTOKB— Streets— OBBTRDCTionB  bt  Iox  — Ihjdhibs  to 

FkHKBTKIANS — KviDBNCB~FlNDIHGS. 

Plaintiff  was  injured  by  ice  on  a  sidewalk  In  front  of  a  city  engtue 
bouse.  The  ice  Imd  formed  in  a  depression  near  a  leader  from  the  engine 
house,  which  emptied  into  the  street  Plaintiff  was  Injured  on  Jannarr 
2,  1890,  and  on  December  3l8t  It  had  rained  continuously  until  6  p.  m.. 
when  it  changed  to  snow,  and  snowed  continuously  until  7-.3U  a.  m.  of 
January  1,  and  from  that  time  until  plalntlCT  was  injured  the  temperature 
bad  not  been  above  the  freoBlng  point  The  leader  had  been  out  of  repair, 
and  a  new  one  had  been  completed  on  December  20,  18U8,  which  did  not 
leak.  The  court  charged  that  plaintiff  could  not  recover  unless  the  Ice 
was  formed  by  artificial  means,  as  by  a  defective  leader,  as  distlnsuished 
from  natural  causes,  etc.  Held,  that  a  finding  that  the  proximate  cause 
of  the  Ice  was  the  Improper  condition  of  the  leader  was  contrary  to  the 
weight  of  evidence. 

t.  Samk-Complaikt. 

Where  a  complaint  for  injuries  sustained  by  slipping  on  Ice  on  a  dty 
.  sidewalk  was  based  on  defendant's  negligence  in  failing  to  keep  its  streets 
in  a  reasonably  safe  condition  for  pnblic  use,  the  court  could  not  amend 
the  complaint  at  the  trial  so  as  to  change  the  cause  of  action  to  one  based 
ou  the  city's  maintennuce  of  a  nuisance  In  the  shape  of  a  defective  leader 
attached  to  Its  abutting  building. 

&  8amk — Opinion  Evidence. 

Where,  In  an  action  tar  Injuries  sustained  by  plalnticrs  slipping  on  lee 
on  a  city  street  he  did  not  pretend  to  have  been  present  when  the  lee 
was  formed,  or  to  have  seen  a  leader  from  whlcb  he  contended  tbe  water 
came  at  the  time  the  water  was  flowing,  plalntftTa  opinion  that  the  water 
came  from  such  leader  was  Inadmissible. 

Appeal  from  Trial  Term,  New'  York  County. 

Action  by  Charles  Wittman  against  the  city  of  New  York.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendsint  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J,  and  McUVUGHUN. 
O'BRIEN,  INGRAHAM.  and  LAUGHLIN,  JJ. 

Theodore  Connoly,  for  appellant. 
Franklin  Pierce,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  was  injured  by  slipping  upon  ice 
on  the  sidewalk  of  Fifth  street,  between  First  and  Second  avenues. 
The  complaint  alleges  that  the  defendant  is  a  municipal  corporation; 
that  among  the  duties  imposed  by  law  upon  the  defendant  is  that  of 
maintaining  and  keeping  the  streets,  sidewalks,  avenues,  and  high- 
ways within  the  said  city  safe  for  travel  by  the  citizens  of  said  city 
and  the  traveling  public  generally ;  that  Fifth  street  is  a  public  street 
in  the  city  of  New  York ;  that  on  the  2d  day  of  January,  1899,  the 
plaintiff,  while  carefully  walking  and  traveling  on  the  south  sidewalk 
of  said  Fifth  street,  in  front  of  the  premises  used  as  an  engine  house 
and  occupied  by  engine  company  No.  25  of  the  New  York  fire  de- 
partment, without  any  fault  or  negligence  on  his  part,  slipped  and  fell 
upon  said  sidewalk,  and  upon  the  water  and  ice  which  then  and  there 
covered  said  sidewalk;  that  the  sidewalk  where  such  injuries  were 
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received  as  aforesaid  was,  at  the  time  of  such  injury,  in  a  dangerous 
and  unsafe  condition  for  pedestrians,  and  was  and  had  been  maintain- 
ed by  the  defendant  in  such  dangerous  and  unsafe  condition  for  a  long 
time  prior  to  the  happening  of  said  injury,  and  upon  said  sidewalk 
defendant  had  long  maintained  a  continued  accumulation  of  ice  and 
water,  of  all  of  which  said  defendant  and  its  officers  having  charge  of 
said  street  had  knowledge  and  notice,  and  said  injuries  were  brought 
about  in  consequence  of  said  unsafe  condition  and  continued  accu- 
mulation and  maintenance;  that  on  the  2d  day  of  January,  1899,  the 
premises  described  as  an  engine  house  was,  and  for  a  considerable 
period  of  time  prior  thereto  had  been,  used  and  maintained  by  the 
defendant;  that  the  premises  immediately  east  of  said  engine  house 
and  adjoining  said  engine  house  was  on  said  date,  and  for  a  consider- 
able period  of  time  prior  thereto  had  been,  used  and  maintained  by 
the  defendant  as  a  precinct  station  house ;  that  said  injury  was  caused 
by  the  neglect  of  duty  and  negUgence  of  the  defendant  and  its  ofHcers 
having  charge  and  supervision  of  said  street. 

The  answer,  in  substance,  denies  all  of  the  allegations  of  the  com- 
plaint, except  the  incorporation  of  the  defendant  and  the  presentation 
of  the  claim  to  the  comptroller  and  to  the  corporation  counsel.  Upon 
the  trial  the  plaintiff  testified  that  at  about  3  o'clock  in  the  afternoon 
of  January  2,  1899,, he  started  to  walk  down  Fifth  street  from  Second 
to  First  avenue ;  that  when  he  got  to  the  fire  house  in  front  of  the 
first  door  he  slipped  and  fell,  and  broke  his  leg;  that  the  engine  house 
in  front  of  which  he  fell  was  a  double  house,  with  two  entrances,  35 
or  40  feet  in  width;  that  thei;p  was  ice  upon  the  sidewalk  in  front  of 
the  gutter  on  the  fire  house ;  that  the  flagging  had  settled,  and  the 
water  had  formed  in  a  depression  and  frozen ;  that  he  fell  at  a  place 
where  the  flag  had  settled;  that  the  flagging  had  settled  about  three- 
fourths  of  an  inch,  and  the  water  had  gathered  at  that  point ;  that  the 
extent  of  the  ice  was  a  foot  and  a  half,  or  so,  sqifare;  that  he  had 
found  this  sidewalk  in  the  condition  described  in  the  winter  time  for 
two  or  three  winters  back ;  that  on  December  31st,  two  days  prior 
to  the  accident,  it  had  rained  very  hard.  Upon  cross-examination  he 
testified  that  he  noticed  that  the  leader  was  in  a  leaky  condition  for 
a  couple  of  winters  before  the  accident;  that  he  noticed  that  it  was 
in  a  leaky  condition  a  tew  days  before  the  accident;  that  once  that 
winter  he  had  noticed  it ;  that  he  knew  that  the  leak  was  there ; 
that  when  he  saw  ice  at  the  time  on  the  sidewalk  he  knew  that  it 
came  from  the  leader  more  or  less,  and  that  the  ice  upon  which  he  fell 
was  new  ice. 

Green,  a  companion  of  the  plaintiff  at  the  time  of  the  accident,  tes- 
tified that  the  plaintiff  fell  in  front  of  the  engine-house  door;  that 
he  fell  five  or  six  feet  from  the  leader;  that  the  leader  had  burst, 
and  the  ice  flowed  on  tlie  street  and  on  the  curb  ;  that  the  leader  had 
frozen  and  burst,  and  the  water  ran  from  the  leader  onto  the  side- 
walk, and  spread  east  and  west,  and  flowed  down  to  the  flag  that  had 
settled  more  than  the  rest,  and  that  the  plaintiff  fell  upon  this  ice; 
that  this  depression  was  about  an  inch.  Another  witness  testified  •'hat 
he  saw  the  plaintiff  fall;  that  he  fell  about  six  to  seven  feet  from  the 
leader;  that  be  had  noticed  the  condition  of  the  leader  prior  to  the 
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time  of  the  accident  for  a  year  or  so;  that  before  the  2d  of  Januar\, 
1899,  he  noticed  that  in  cold  weather,  or  after  a  rain,  there  was  ice 
all  the  way  down  the  leader  and  on  the  sidewalk,  extending  about 
six  or  seven  feet;  that  at  times  it  would  go  to  the  cur1>;  that  he 
ia\v  ice  there  four  limes  before  January  2,  1899.  Another  witness  tes- 
tified that  he  saw  the  plaintiff  fall  about  five  feet  from  the  westerly 
en<l  of  the  first  house;  that  there  was  ice  on  different  parts  of  the 
sidewalk,  and  just  where  the  plaintiff  fell  there  was  a  big  piece  of  ice ; 
that  there  was  ice  all  about  the  wall  of  the  fire  house  out  to  the  side- 
walk, so  that  from  the  side  of  the  fire  house  out  to  the  place  where 
the  plaintiff  fell  there  was  continuous  ice  in  frozen  places.  One  of 
the  firemen  who  occupied  this  fire  house  testified  that  for  two  years 
and  ten  months  prior  to  the  2d  of  January,  1899,  this  leader  was  out 
of  order;  that  it  would  freeze,  and  on  a  warm  day  would  thaw  out, 
and  that  water  would  flow  over  the  leader,  down  the  leader;  that 
this  water  came  from  the  top  and  went  down  the  leader,  and  would 
run  off  on  the  sidewalk.  This  was  substantially  the  evidence  for  the 
plaintiff  in  relation  to  the  condition  of  the  sidewalk. 

On  behalf  of  the  defendant  it  was  proved,  without  contradiction,  that 
it  commenced  raining  on  the  31st  day  of  December,  1898,  and  con- 
tinued until  5  p.  m.,  when  it  changed  to  snow,  and  this  snow  continued 
until  7:30  of  the  morning  of  January  ist ;  that  ducing  this  period  the 
temperature  rapidly  fell,  so  that  on  the  ist  of  January  the  mean 
temperature  was  about  12.8  degrees;  that  it  was  below  freezing  from 
the  time  it  stopped  snowing  on  the  ist  of  January  all  through  the 
2d  of  January;  that  the  highest  temp^ture  on  the  2d  of  Januar>- 
was  8  degrees  at  10  p.  m. ;  that  it  was  clear  from  the  time  it  stopped 
snowing  on  the  ist  of  January  all  through  the  2d  of  January,  and  dur- 
ing all  that  time  the  temperature  was  considerably  below  the  freezing 
point.  It  was  further  proved  that  the  leader  upon  this  engine  house 
had  been  out  of  repair  in  November  and  December,  1898;  that  on  the 
1st  of  December  the  foreman  of  the  engine  house  reported  to  the 
superintendent  of  buildings  that  a  new  galvanized  iron  leader  on  the 
front  of  the  engine  house  was  required  to  replace  the  old  one,  worn  out 
and  broken ;  that  on  December  8,  1898.  an  order  was  given  by  the 
superintendent  of  buildings  to  furnish  this  engine  house  with  a  new 
leader,  with  direction  to  the  contractor  to  proceed-  with  the  work  at 
once;  that  this  work  was  completed  before  the  20th  of  December, 
1898,  when  a  bill  for  this  new  leader  was  rendered  to  the  fire  depart- 
ment, and  on  December  24,  1898,  the  foreman  of  the  engine  company 
certified  to  the  building  department  that  this  work  had  been  satisfac- 
torily performed,  and  this  foreman  testified  that  at  the  time  he  forward- 
ed the  report,  dated  December  24,  1898,  the  work  had  been  completed; 
that  after  the  new  leader  had  been  put  up  it  did  not  leak ;  that  at  this 
point  the  grade  of  the  street  is  to  the  east,  so  that  water  from  the 
leader  would  flow  towards  First  avenue,  and  the  plaintiff's  testimony 
shows  that  the  point  where  the  plaintiff  fell  was  west  of  the  leader. 
There  is  no  evidence  tliat  this  particular  ice  upon  which  the  plaintiff 
fell  had  been  formed  before  the  ist  of  January,  1S98. 

It  would  appear  that  this  leader  ran  from  the  gutter  on  the  top  of 
the  building  down  in  front  of  the  building  underneath  the  sidewalk,  so 
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that  as  constructed  it  would  carry  the  water  clear  of  the  sidewalk. 
There  was  evidence  that  for  a  period  prior  to  the  accident  this  leader 
had  been  out  of  order,  so  that  at  times  the  water,  instead  of  flowing 
through  it  and  being  carried  under  the  sidewalk,  would  flow  outside 
over  the  sidewalk,  and  that  at  several  times  while  this  condition  exist- 
ed ice  would  form  upon  the  sidewalk. 

The  evidence,  however,  is  quite  conclusive  that  this  defective  leader 
had  been  removed  and  a  new  leader  substituted  in  December,  prior 
to  the  acddent»  80  that  at  the  time  this  rain  oxnmenced,  on  the  31st 
day  of  December,  18^.  the  leader  was  in  good  condition.  It  also 
aiq)eared  tfiat  the  heavy  rain,  continued  on  the  night  of  December  31st 
'  and  the  morning  of  the  ist  of  January,  1899,  vi'^  sudden  violent 
fall  of  temperature,  would  account  for  the  ice  on  the  sidewalk.  It 
is  not  an  uncommon  occurrence,  where  there  is  a  heavy  rain  which 
changes  to  snow,  accompanied  by  a  sudden  fall  in  the  temperature, 
that  snow  blocks  up  a  leader  which  is  in  good  condition,  so  that  the 
water  from  the  roof  of  the  house  overflows  the  gfutter,  flows  down  on 
the  front  of  the  building  upon  the  sidewalk,  and  there  freezes ;  and  the 
existence  of  the  ice  on  this  sidewalk  is  amply  accounted  for  by  the 
weather  conditions  that  existed.  That  under  such  circumstances  there 
would  be  ice  on  the  front  of  the  building,  on  the  outside  of  the  leader, 
and  on  the  sidewalk,  was  to  be  expected;  and  for  this  condition  it 
is  quite  evident  that  neither  the  city  nor  the  abutting  owner  would  be 
responsible.  Considering  the  evidence  as  a  whole  in  this  case,  I  think 
the  finding  that  the  proximate  cause  of  the  existence  of  this  ice  upon 
the  sidewalk  was  the  improper  condition  of  this  leader  was  against  the 
weight  of  evidence.  Upon  the  whole  proof  there  can  be  no  serious 
doubt  but  that  the  new  leader  was  installed  before  the  31st  of  Decem- 
ber, when  this  storm  commenced,  and  there  is  no  evidence  to  show 
that  this  new  leader  was  insufficient,  or  would  fail  to  carry  the  water 
fr<»n  the  roof  of  the  engine  house  under  the  sidewalk  under  ordinary 
conditions ;  that  there  is  certainly  no  evidence  to  justify  a  finding,  in 
view  of  the  character  of  the  storm  on  the  3rst  day  of  December,  1898, 
and  the  1st  of  January,  1899,  and  the  temperature  on  the  ist  and  2d 
of  January,  that  the  s-now  and  ice  on  the  sidewalk  on  January  2d 
was  caused  by  a  defective  leader. 

The  cause  of  the  action  as  set  up  in  the  complaint  is  based  upon  the 
negligence  of  the  def^dant  in  the  performance  of  a  duty  imposed  upon 
it  as  a  municipal  corporation  to  maintain  the  streets  in  a  reasonably 
safe  condition  for  public  use.  The  complaint  does  not  allege  that  the 
municipal  corporation,  as  the  owner  of  the  engine  house  m  front  of 
which  the  plaintiff  fell,  had  failed  to  provide  proper  leaders  to  carry 
off  the  water  from  that  house,  or  that  the  condition  of  the  ice  upon 
the  sidewalk  had  any  relation  to  the  ownership  by  the  city  of  this 
engine  house.  This  cause  of  action  is  entirely  distinct  from  one 
against  an  abutting  property  owner  for  maintaining  a  leader  or  water 
pipe  which  discharged  water  upon  the  sidewalk.  This  latter  cause  of 
action  is  illustrated  by  the  case  of  Tremblay  v.  Harmony  Mills,  171 
N.  Y.  598,  64  N.  £.  501.  Judge  Cullen,  in  delivering  the  opinion  of 
the  court  in  that  case,  states  tt^t  the  question  presented  was  whether 
the  trial  court  erred  in  instructing  the  jury  that  if  the  defendant  was 
80N.TJB.-46 
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negligent  in  maintaining  a  leader  from  the  roof  of  a  building,  so  as 
to  discharge  water  on  the  sidewalk  by  which  ice  was  accumulated 
thereon,  and  the  walk  rendered  dangerous,  the  plaintiff  was  entitled  to 
recover.  It  was  proved  that  the  leader  was  so  constructed  that  it  dis- 
charged the  water  directly  over  the  sidewalk,  and  a  judgment  in  favor 
of  the  plaintiff  was  sustained  by  a  majority  of  the  court,  upon  the 
ground  that  any  obstruction  upon  a  highway  which  is  maintained  by 
a  private  person  is  a  nuisance,  and  any  party  who  sustains  a  private 
or  pecuniary  injury  therefrom  may  maintain  an  action  to  recover  the 
damages  sustained.  There  the  cause  of  action  was  not  for  negligence, 
but  for  maintaining  a  nuisance;  and  that  any  one  maintaining  such 
a  nuisance  was  liable,  irrespective  of  negligence,  is  clear.  No  such 
cause  of  action  is  here  pleaded. 

There  was,  however,  in  the  complaint  in  this  action,  no  allegation 
of  an  unauthorized  or  improper  construction  on  the  abutting  property, 
but  the  sole  right  to  recover  is  based  upon  the  negligence  Of  the  city 
in  not  performing  the  duty  imposed  upcm  it  by  law  in  maintaining  the 
streets  and  highways  in  a  safe  condition  for  pedestrians.  The  learned 
trial  court  instructed  the  jury  that  the  city  was  not  liable  upon  the 
cause  of  action  stated  in  the  complaint,  but  left  it  to  the  jury  to  say 
whether  or  not  the  city  had  maintained  a  defective  leader,  which  dis- 
charged the  water  upon  the  sidewalk,  and  that  in  c<Mi8equence  thereof 
ice  was  formed  upon  the  sidewalk,  upon  which  the  pluntiff  fell,  and 
sustained  injury.    The  court  charged  the  jury: 

"Now,  unless  yon  find  that  the  defendant  caused  the  Ice  to  form  in  the 
Btdewalk  by  artificial  means — that  is.  a  defectiTe  leader,  as  dlstlnsmlstied 
from  natural  causes — the  cl^  i«  not  liable.  •  •  •  But  In  wder  to  recover 
the  plaintiff  must  estabHsb  to  your  satisfaction,  by  a  fair  i^Qiondaaiice  of 
evidence,  that  the  accident  was  due  to  the  formation  of  Ice  on  the  side- 
walk In  front  of  the  engine  house,  in  consequence  from  water  flowing  there 
from  a  dtfective  leader  attached  to  such  engine  house." 

After  the  case  had  been  submitted,  the  jury  asked  the  court:  *^s 

ice  which  has  formed  on  a  defective  sidewalk  from  natural  causes 
considered  artificial  ice?  or,  in  other  words,  does  a  defective  side- 
walk, per  se,  contribute  to  what  is  called  artificial  ice?"  to  which  the 
court  answered,  "No."  The  jury  then  asked:  "Is  the  city  liable  for 
accidents  arising  from  ice  which  has  formed  on  a  defective  sidewalk 
and  allowed  to  remain  there  two  days  without  anything  being  done 
to  remove  it  or  anything  being  done  to  prevent  accidents?"  to  which 
the  court  answered,  "No."  Thus,  upon  the  only  cause  of  action  al- 
leged in  the  complaint,  the  court  expressly  instructed  the  jury  that 
the  plaintiff  was  not  entitled  to  recover.  There  was,  however,  no 
exception  taken  to  the  charge ;  nor  did  the  defendant  object  to  any 
of  the  testimony  offered  as  to  the  condition  of  this  leader  upon  the 
ground  that  the  testimony  was  not  competent  under  the  pleadings ; 
and  it  is  quite  doubtful  whether  the  question  is  raised.  If  the  ques- 
tion had  been  raised,  it  is  quite  evident  that  it  would  be  fatal  to  a 
recovery  by  the  plaintiff.  The  court  would  not  have  had  the  power 
to  amend  the  complaint  upon  the  trial,  so  as  to  change  the  cause 
of  action  from  one  based  upon  negligence  of  the  defendant  in  the 
performance  of  its  duty  as  a  municipal  corporation  to  a  cause  of  action 
based  upon  the  city's  maintaining  a  nuisance  upon  the  abutting  prop- 
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erty.  But  neither  in  the  objection  to  the  introduction  of  evidence  nor 
in  the  motion  to  dismiss  at  the  close  of  the  plaintiff's  case,  or  at  the 
close  of  the  whole  case,  nor  by  any  request  to  charge,  or  exception  to 
the  charge,  did  the  defendant  insist  tliat  the  cause  of  action  as  alleged 
was  entirely  unproved,  and  that  for  that  reason  the  defendant  was 
entitled  to  a  dismissal  of  the  complaint  or  to  a  direction  of  a  verdict. 
It  is,  however,  unnecessary  to  determine  whether  we  should  reverse 
the  judgment  upon  this  ground,  as  we  think  that  the  finding  that  the 
defendant  maintained  on  its  premises  a  leader  that  was  out  of  repair 
at  or  immediately  prior  to  the  accident,  or  that  the  ice  formed  from 
water  that  came  from  this  leader  was  that  upon  which  plaintiff  fell, 
was  against  the  weight  of  evidence. 

There  is  an  exception  to  a  ruling  upon  evid,ence  which  we  think  er- 
ror, ^d  which  necessitates  a  reversal  of  the  judgment.  Upon  his 
direct  examination  the  plaintiflf  was  asked  to  "describe  the  condition 
of  the  ice  outside  of  the  place  where  you  fell,  all  around?"  and  in 
answer  had  stated  that  "there  had  been  a  fall  of  water;  the  frozen 
ice  had  gone  down  and  seemed  to  run  along  and  get  right  in  this 
Hag,  and  formed  there,  and  that  left,  as  I  say,  about  a  foot  and  a  half 
of  ice."  He  was  then  asked :  "Over  what  space  had  the  ice  spread?" 
Tliat  was  objected  to,  the  objection  overruled,  and  the  witness  stated, 
"The  water  had  come  down  from  the  leader."  The  defendant's  coun- 
sel moved  to  strike  that  out,  which  was  denied,  and  to  which  the  de- 
fendant excepted.  The  witness  then  continued :  "It  came  from  the 
leader,  and  ice  all  along  the  leader,  and  up  along,  had  been  dropping, 
and  the  ice  was  on  the  side,  and  it  seemed  to  run  all  along  there,  and 
just  flowed  away,  and  a  skin  of  ice  flowed  down  on  the  stone  which 
was  sunk."  Counsel  for  the  defendant  then  moved  to  strike  out 
"what  seemed  to  have  happened  or  what  had  been  done  before." 
That  motion  was  denied;  to  which  the  defendant  excepted.  I  think 
this  testimony  was  clearly  incompetent.  The  witness  does  not  pre- 
tend to  have  been  present  where  the  ice  was  formed,  or  that  he  saw 
the  leader  during  the  time  that  the  water  was  flowing.  It  was  in- 
competent for  him  to  state  his  conclusion  or  opinion  that  the  water 
that  caused  the  ice  upon  the  sidewalk  had  come  from  this  leader,  and 
the  undisputed  evidence  was,  as  before  stated,  that  the  grade  of.the 
street  was  to  the  east,  where  necessarily  the  water  would  flow  if  it 
came  from  the  leader,  while  the  ice  upon  which  he  fell  was  west  of 
the  leader.  Whether  or  not  the  ice  upon  which  the  plaintiff  fell  was 
ice  which  was  formed  by  water  that  came  from  this  leader  was,  as 
the  case  was  submitted  to  the  jury,  the  crucial  point  in  the  case.  One 
of  plaintiff's  witnesses  had  testified  that  plaintiff  fell  four  or  five  feet 
from  the  hydrant,  which  was  near  the  line  of  the  building  on  the  west 
of  this  engine  house.  Other  witnesses  fixed  the  place  that  he  fell 
at  six  to  eight  fee't  from  the  leader.  The  testimony  is  undisputed  that 
this  leader  was  over  twenty  feet  from  the  building  on  the  west  of  the 
engine  house,  and  the  plaintiff,  in  testifying  that  the  ice  upon  which 
he  fell  was  formed  by  the  freezing  of  water  which  came  from  this  lead- 
er, was  allowed  to  ^ve  his  ofMnion  upon  the  question  that  was  to  be 
determined  by  the  jury.  To  permit  that  testimony  to  stand  was,  I 
think,  error. 
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It  follows  that  the  judgment  and  order  must  be  rerersed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

O'BRIEN  and  LAUGHLIN,  JJ..  concur. 

VAN  BRUNT,  P.  J.  I  concur  in  result.  I  do  not  think  that  there 
could  be  any  recovery  upon  this  complaint 

McLAUGXiUN,  J.,  concurs. 


JACOB  T. 

OSapreme  Ooort  Appellate  DlTisloii,  First  D^rtmoit.  lUrch  18,  1908.) 

1.  Triai^Tramsfer  to  Sfbcial  Term— Laches. 

Wbere  an  action  has  been  noted  for  trial,  and  bas  been  once  tried. 
plalntUTa  rlgbt,  after  two  years*  delay,  to  bare  tbe  equitable  Imiea  raised 
by  tlie  answer  sent  to  Spedal  Teana,  1>  loat  by  lacbea. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emma  L.  Jacob  against  J.  Campbell  Thompson.  From 
an  order  directing  issues  raised  by  equitable  counterclaim  and  r^ly 
to  be  tried  at  Special  Term,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P,  J.,  and  McLAUGHLIN. 
O'BRIEN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

\Vm.  P.  Maloney,  for  appellant. 

Cbas.  De  Hart  Brower,  for  respondent. 

PER  CURIAM.  We  think  that  the  plaintiff's  motion  to  place  the 
cause  on  the  Special  Term  calendar  should  have  been  denied  upon 
the  ground  of  laches.  The  action  was  noticed  by  both  parties  for 
Trial  Term,  and  it  has  there  been  once  tried,  and  now,  after  two  years 
of  delay,  the  effort  is  made  to  have  it  taken  from  the  Trial  Term 
calendar  and  sent  to  the  Special  Term.  Upon  the  authority  of  the 
following  cases,  we  think  that  the  plaintiff,  by  laches,  has  waived  his 
right  to  have  the  issues  raised  by  the  answer  sent  to  the  Special 
Teiln :  Tubbs  v.  Embree,  89  Hun,  475,  35  N.  Y.  Supp.  320 ;  Mackel- 
lar  v.  Rogers,  109  N.  Y.  468,  17  N.  E.  350;  Boyd  v.  Boyd,  12  Misc. 
Rep.  119,  33  N.  Y.  Supp.  74,  affirmed  146  N.  Y.  403,  42  N.  E.  542. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs.   All  concur. 
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ORTI8  T.  NATIONAL  COMHEBOIAIi  BANK  OF  NEW  TOBK  et  aL 

(Snitfeme  Conrt,  Appellate  DlTtalon,  Flxst  D^artment  Marcb  IS,  1903.) 

L  Lbabb— Breach  ov  Cotbnant— Ihjdnctiom  Pendente  Lite. 

Under  a  lease  of  premises  to  be  used  "for  the  condncting  of  a  banking 
business,"  tbe  lessee  used  the  premises  for  a  while  for  such  purposes,  but 
subsequently,  without  the  lessor's  consent,  sublet  them  to  a  restaurant 
keeper  doing  boslness  In  the  adjoining  building,  and  in  order  to  connect 
tbe  two  buildings  arches  were  cut  thronch  the  Intervening  walL  Plain- 
tiflF  claimed  that  sncb  action  was  .a  breach  of  a  coTenant  in  Hie  lease,  and 
the  defense  was  that  the  reitrlctiTe  words  tberelu  created  at  most  only 
a  condition  which  had  been  dispensed  with  by  plaintiff.  Held,  that  an  In- 
junction restraining  the  further  cutting  of  the  walls  and  the  using  of  the 
premises  as  a  restaurant  until  the  rights  of  the  partieB  could  be  tOTmally 
determined  In  the  trial  was  properly  granted. 

8.  SaUB— COKSTRCCTION.  OT  INJUNCTION  ORDEK. 

An  order  enjoining  defendant  from  using  premises  for  any  other  than 
a  banking  business  ''during  the  pendency  of  this  action,"  is  dearly  only 
an  injunction  pendente  lite. 

> 

Appeal  from  Special  Term. 

Action  by  Sarah  M.  Orvis,  as  executrix  of  the  estate  of  Thomas 
Storm,  deceased,  against  the  National  Commerical  Bank  of  New 
York  and  another.  Defendants  appeal  from  an  order  continuing 
an  injunction  during  pendency  of  action.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  IN- 
GRAHAM,  and  LAUGHLIN,  JJ. 

Henry  A.  Forster,  for  appellants. 
Jacob  F.  Miller,  for  respondent. 

VAN  BRUNT,  P.  J.  The  action  was  brought  for  the  purpose  of 
compelling  an  observance  of  the  terms  of  a  lease  respecting  the  use 
of  property.    The  lease  contains  a  clause  as  follows: 

"That  tbe  said  party  of  the  first  part  has  letten  •  •  •  and  the  said 
party  of  the  second  part  has  bired  and  taken  «  •  •  the  first  floor  of  the 
bnildlng  No.  287  Broadway  *  *  *  to  be  used  by  tbe  party  of  tbe  lecond 
part  for  tbe  conducting  of  a  banking  business." 

The  defendant  bank  entered  into  possession  and  used  the  premises 
for  a  while  for  banking  purposes.  While  negotiations  were  pending, 
or  after  they  were  terminated,  looking  to  some  arrangement  for  the 
cancellation  of  the  lease,  or  subleasing  to  another  tenant,  the  defend- 
ant, without  the  consent  of  the  plaintiff,  sublet  the  premises  to  the 
defendant  Childs,  who  was  conducting  a  restaurant  business  in  the 
adjoining  premises;  and,  for  the  purpose  of  connecting  the  two  build- 
ings, three  arches  were  cut  through  the  intervening  wall,  and  thus 
communication  was  opened  from  the  lunch  room  of  the  defendant 
Childs  to  the  premises  of  the  plaintiff,  which  had  been  rented  to  the 
defendant  for  banking  purposes.  Thereupon  this  action  was  com- 
menced, and  an  injunction  asked  for,  which  was  obtained,  and,  on 
motion,  was  continued  pendente  lite.  The  plaintiff's  claim  is  that  the 
action  of  the  defendant  bank  was  a  breach  of  a  covenant  in  the  lease ; 
and  the  defense  was  that  the  restrictive  words  therein  created  at  most 
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only  a  condition,  and  not  a  covenant,  and  that  the  condition  had  been 
dispensed  with  by  the  plaintiff,  and  thereby  extinguished. 

We  think  that  the  legal  questions  should  be  reserved  until  the 
trial,  and  that,  on  the  facts  here  appearing,  it  was  proper  to  grant  an 
injunction  restraining  the  further  cutting  of  the  walls  of  the  building 
and  the  using  of  the  premises  as  a  restaurant  until  the  rights  of  the 
parties  could  be  formally  determined  upon  the  trial. 

The  appellants  insist  that  the  Special  Term,  on  motion,  granted  a 
permanent  injunction,  which  form  of  injunction  can  only  be  awarded 
by  final  judgment.  We  think,  however,  the  appellants*  construction 
of  the  terms  of  the  order  is  without  support.  That  only  an  injunc- 
tion pendente  lite  was  granted  clearly  appears  from  the  last  clause 
in  the  order,  which  states  that  the  defendant  is  enjoined  "from  using 
and  occupying  said  premises,  or  any  part  thereof,  for  any  other  than 
a  banking  business,  during  the  pendency  of  this  action." 

The  order  accordingly  should  be  affirmed,  with  $io  costs  and  dis- 
bursements.   All  concur. 


(Bnpreme  Court  Appelate  Dlvlalon,  First  Department  Uareh  IS,  IMS.) 

1.  Attachubnt— Fbopbrtt  Held  bt  Thibd  Person— Cxktificatb  or  Defekd- 
ant's  Iktbrrst— RsruBAL  TO  Give. 

Under  Code  Gfv.  Proc.  {  651,  relatliiK  to  attachments,  and  prorldlcg 
that  If  Any  person,  to  whom  application  Is  made  for  a  certificate  as  to  de- 
fendant's property  In  his  bands,  refuses  to  grive  such  a  certificate,  or  if 
It  Is  made  to  appear  by  affidavit  that  there  Is  reason  to  suspect  that  tte 
certificate  given  Is  untrue,  the  court  may  order  him  to  attend  at  a 
specified  time  and  submit  to  an  examlnntlou,  etc.,  It  Is  not  necessary,  In 
order  to  secure  the  examination  of  a  person  who  refuses  to  g^ive  a  cer- 
tificate, to  show  that  be  has  property  in  bis  taanda  wbleb  wonld  be  snttject 
to  levy. 

ft  Same— Apf[datit— SuvriciBNCT. 

An  affidavit  of  the  deputy  sheriff  tliat  he  "AvAj  effected  service  of  suet 
warrant  of  attachment  ou  said  J."  (the  person  refusing  to  glre  Uie  cer- 
tificate), giving  the  place  and  time  of  the  service,  sufficient!^  all^e^ 
service  of  the  warrant 

t,  Saub— ItifjRT  TO  Demand  Crhtipicatb- 

Under  Code  Civ.  Proc.  S  650,  providing  that,  on  the  application  of  t 
sheriff  holding  a  warrant  of  attachment,  a  debtor  of  the  defendant,  or  a 
person  holding  property  belonging  to  him,  must  furnish  to  the  sheriff  a 
certificate,  sjwclfylng  the  amount  and  description  of  the  property,  etc..  the 
riglit  of  the  sherllX  to  demand  the  certificate  does  not  depend  on  serrice 
of  the  warrant. 

4  Samk — Akkidavit — Sufficiency.  I 
An  affidavit  of  the  sheriff  that  the  person  of  whom  the  certificate  was  | 
demanded  failed  to  give  a  certificate  to  the  effect  that  he  did  not  hoM 
any  property  of  the  defendant  or  for  the  benefit  of  defendant  is  Insnfll- 
dent  as  for  all  that  appears  therefrom  he  may  have  given  a  certificate 
specifying  what  property  he  had  which  iKlouged  to  defendant 
Van  Brunt,  P.  J.,  and  O'Brien.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Phillip  C.  Donner  against  Meyer  Mercy,  in  which  an 
order  was  obtained  requiring  Lazor  Jacobsohn  to  appear  for  examina- 
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tion  concerning  the  property  of  the  defendant.  From  an  order  deny- 
ing a  motion  to  vacate  the  said  order,  said  Jacobsohn  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHUN,  JJ. 

Henry  W.  Unger,  for  af^llant. 
Herbert  H.  Maas,  for  respcmdent. 

INGRAHAM,  J.  On  the  2d  day  of  January,  1903,  a  warrant  of 
attachment  against  the  property  of  the  defendant  was  issued  and  de- 
livered to  the  sheriff.  Upon  an  affidavit  of  the  sheriff  that  he  had 
duly  effected  service  of  such  warrant  of  attachment  on  one  Lazor 
Jacobsohn,  in  the  city  of  New  York,  and  that  said  Jacobsohn  did  not 
furnish  the  sheriff  with  a  certificate  to  the  effect  that  he  did  not  hold 
any  property  belonging  to  the  defendant,  or  for  his  benefit,  though 
such  certificate  was  dmy  demanded,  an  order  was  granted  requiring 
Jacobsohn  to  appear  for  examination  before  a  Justice  of  the  Su- 
preme Court  under  section  651  of  the  Code  of  Civil  Procedure.  That 
section  provides  that  if  a  person  to  whom  an  application  is  made  for  a 
certificate  as  to  the  defendant's  property  in  his  hands — 

"Refnses  to  g\ve  mch  a  certiflcate,  or  If  It  Is  made  to  appear  by  affidavit 
to  the  BatlBfactlon  of  the  court,  or  a  Judge  thereof,  or  the  county  Judge  of 
the  county  to  which  the  warrant  Is  iesued,  that  there  Is  reason  to  suspect 
that  the  certificate  given  by  him  Is  untrue,  or  that  It  falls  fully  to  set  foi-tli 
the  facts  required  to  be  shown  thereby,  the  court  or  Judge  may  mabe  an 
order  directing  blm  to  attend  at  a  apedfled  time,  and  at  a  place  within  the 
county  to  which  the  warrant  Is  issued,  and  to  eubmlt  to  an  examination 
under  oath  concerning  the  same." 

Where  a  person  refuses  to  give  any  certificate,  it  is  not  necessary,  in 
order  to  secure  the  examination  of  such  person,  to  show  that  the 
person  sought  to  be  examined  has  property  in  his  hands  which 
would  be  subject  to  a  levy  under  the  attachment.  It  is  only  where 
a  certificate  is  given  that  the  plaintiff  must  present  to  the  court  evi- 
dence to  show  that  the  certificate  is  untrue.  The  appellant  criticises 
the  affidavit  of  the  sheriff  upon  the  ground  that  there  is  no  legal 
proof  showing  that  a  certificate  was  demanded  from  the  aM>ellant, 
or  that  he  refused  to  give  one  to  the  sheriff.  The  allegation  of.  the 
deputy  sheriff  is  that  he — 

"Duly  effected  service  of  such  warrant  of  attachment  on  said  Lazor  Jacob- 
sohn at  No.  260  Grand  street,  borough  of  Manhattan,  city  of  New  TorlE,  be- 
tween two  and  three  o'clock  in  the  afternoon  of  Fri^y,  January  2d.  1903." 

This  is  the  allegation  of  a  fact.  It  is  positive  in  form,  stating  the 
time  and  place  of  such  service,  and,  we  think,  a  sufficient  allegation 
of  the  service  of  the  warrant  of  attachment. 

The  right  of  the  sheriff,  however,  to  demand  a  certificate,  under 
scctic»i  650  of  the  Code,  does  not  depend  upon  the  service  by  him  of 
the  warrant  of  attachment,  or  a  levy  under  the  attachment.  That 
section  provides  that,  upon  the  application  of  a  sheriff  holding  a  war- 
rant of  attachment,  a  debtor  of  the  defendant,  or  a  person  holding 
prc^erty  belonging  to  him,  must  furnish  to  the  sheriff  a  certificate 
specifying  the  amount,  nature,  and  description  of  the  property  held 
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for  the  benefit  of  the  defendant,  or  of  the  debt  or  demand  owing 
to  the  defendant,  as  the  case  may  require.  By  section  651  of  the 
Code,  a  person  refusing  such  a  certificate  must  submit  to  an  examina- 
tion. To  entitle  the  plaintiff  to  the  examination,  however,  it  must 
appear  either  that  the  person  sought  to  be  examined  failed  to  give 
any  certificate,  or  did  give  a  certificate  which  there  is  reason  to  be- 
lieve is  untrue.  The  affidavit  of  the  sheriff  is  that  the  appellant  failed 
to  give  a  certificate  to  the  effect  that  he  did  not  hold  any  property 
belonging  to  the  defendant,  or  for  the  benefit  of  the  defendant.  That 
allegation  would  be  true,  if  the  appellant  had  given  a  certificate  speci- 
fying what  property  he  held  belonging  to  the  defendant,  in  which 
case  the  plaintiff  would  only  be  entitled  to  an  examination  of  the  de- 
fendant upon  producing  proof  that  there  is  reason  to  suspect  that 
the  certificate  is  untrue.  If  the  appellant  had  refused  to  give  any 
certificate,  the  plaintiff  was  entitled  to  an  order  ior  his  ncamination. 
The  affidavit  of  the  sheriff,  however,  does  not  say  he  refused  to  give 
any  certificate,  but  only  a  certificate  to  the  effect  that  he  did  not  hold 
any  property  of  the  defendant.    This  was  not  sufficient. 

For  this  reason,  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  order  for  the  examination  of  the 
appellant  vacated,  with  $10  costs,  with  leave  to  the  plaintiff,  upon 
payment  of  such  costs,  to  apply  for  a  new  order  upon  proper  papers. 
All  concur,  except  VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J.,  who 
dissent. 


LET80N  T.  LETSON  et  aL 
OSnpteme  Goort,  Appellate  Division,  Fourth  Departmnit   March  10.  19Q8.) 

1.  Deed— Action  to  Bet  Aside— Eqcitablk  Jdrisdictiom. 

When  a  father,  during  bis  lifetime,  executed  a  deed  on  bis  land  to  om 

•  of  Us  sons,  which  deed  the  sou  obtained  possession  of  In  an  ynlawfiil 
manner  after  the  father's  death,  and  placed  on  record,  and  thereupon  a 
brother,  claiming  a  one-foarth  Interest  la  the  land  as  heir  of  the  deceased, 
brought  an  action  to  hare  the  deed  set  aside  and  the  record  thereof  can- 
celed, a  court  of  equity  has  Jurisdiction  to  grant  the  relief  asked,  evm 
though  'the  one  bringing  the  action  Is  not  In  possession  of  the  premises. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Levi  S.  Letson  against  Joseph  E.  Letson  and  others. 
From  an  interlocutory  judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING.  WIL- 
LIAMS, and  NASH,  JJ. 

Wallace  Thayer,  for  appellant. 
John  B.  Richards,  for  respondents, 

NASH,  J.  The  plaintiff  alleges  in  his  complaint  that  he  is  the 
owner  in  fee  simple  of  an  undivided  one-fourth  of  the  premises  de- 
scribed in  the  complaint;  that  his  father,  Myron  H.  Letson,  died 
in  the  county  of  Erie  May  16,  1902,  intestate  as  to  his  real  estate, 
and  left,  him  surviving,  as  his  only  heirs  at  law  and  next  of  Ida,  the 
plaintiff  and  the  defendants  Joseph  E.  Letson  and  Clifford  Letson, 
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his  sons,  and  two  grandchildren,  the  defendants  Myron  E.  Kobe  and 
Iva  B.  Kobe,  children  of  a  deceased  daughter;  and  that  his  father, 
at  the  time  of  his  death,  was-  the  owner  in  fee  simple  of  the  premises 
the  title  to  which  descended  to  his  three  children  and  two  grandchil- 
dren ;  that  the  father,  in  his  lifetime,  executed  a  warranty  deed  of  the 
premises  to  the  defendant  Joseph  E.  Letson,  which  was  never  de- 
livered, but  that  after  his  father's  death  Joseph  E.  Letson  unlaw- 
fully obtained  possession  of  the  deed,  and  caused  the  same  to  be 
recorded  in  Erie  county  clerk's  office  on  the  19th  day  of  May,  1902 ; 
wherefore  the  plaintiff  asks  judgment  that  the  deed  be  declared  void 
and  the  record  thereof  canceled,  and  for  such  other  and  further  re- 
lief as  to  the  court  may  seem  just  and  proper. 

The  demurrer  was  sustained  upon  the  authority  of  the  case  of 
Howarth  v.  Howarth,  67  App.  Div.  354,  73  N.  Y.  Supp.  785,  where, 
upon  a  similar  state  of  facts  alleged,  it  was  held  that  the  complaint 
was  defective  in  not  alleging  that  the  plaintifT  was  in  possession  of 
the  real  estate  as  to  which  it  was  sought  to  maintain  an  action  to 
remove  a  cloud  upon  the  title.  The  court  there  seems  to  have  con- 
sidered the  case  of  Moores  v.  Townshend,  102  N.  Y.  387,  7  N.  E.  401, 
as  an  authority  fo.r  the  proposition  that  an  action  to  quiet  the  title 
to  lands  cannot  be  maintained  by  one  who  is  not  in  possession.  We 
think  that  the  case  cannot  be  so  regarded.  The  plaintiff  in  that  action 
claimed  title  under  a  referee's  deed  in  partition,  and,  there  being 
no  proof  or  finding  that  any  of  the  parties  to  the  partition  suit  or 
their  grantors  ever  had  title  or  possession  of  the  premises,  it  was  held 
that  the  proofs  and  6ndings  were  entirely  inadequate  to  establish  any 
title  in  the  plaintiff  as  against  a  stranger  to  the  action  in  which  the 
deed  was  given.  Ruger,  C.  J.,  after  disposing  of  the  case  upon  that 
p^round,  said : 

*1t  la  fnrtber  urged  by  the  appellant  that  the  facts  disclosed  on  fb%  trial 
did  not  a  bow  any  rlgbt  on  tbe  part  of  the  respondent  to  equitable  relief. 
We  think  this  point  also  Is  well  taken.  The  only  gronnd  alleged  for  the 
relief .  demanded  was  the  want  of  an  adequate  remedy  at  law,  and  yet  the 
facts  stated  showed  presumptlTely  tbe  existence  of  such  a  remedy  and  the 
falsity  of  such  averment.  No  reason  is  averred  In  the  complaint  why  the 
plalntlft  could  not  obtain  all  of  the  relief  to  which  he  was  entitled  by  an 
action  of  ejectment,  and  an  examination  of  the  findings  and  evidence  shows 
that  none  in  fact  existed.  The  complaint  was  manifestly  insofflclent  In 
this  respect"  The  opinion  goes  on  to  say:  "We  have  been  unable  to  find 
any  case  where  a  party  out  of  pbssesslon  has  been  allowed  to  sustain  an 
action  quia  timet  to  remove  a  cloud  upon  title,  except  when  it  1b  especially 
authorized  by  statute,  or  when  special  circumstances  existed  affording 
grounds  for  equitable  Jurisdiction,  aside  from  the  mere  allegation  of  legal 
title."  And,  after  citing  authorities:  "In  all  tbe  cases  cited  to  the  effect 
that  equity  will  entertain  jurisdiction  to  set  aside  assessments  and  convey- 
ances as  a  cloud  upon  title,  the  party  bringing  the  action  was  In  possession 
of  the  property  or  other  circumstances  gave  equitable  Jurisdiction."  Tlfe 
cases  of  Lattln  t.  McCarty,  41  N.  Y.  107,  and  Remington  Paper  Co.  v. 
O'Dougherty,  81  N.  Y.  474,  he  says,  "have  been  cited  to  support  the  claim 
^at  actions  to  remove  a  cloud  upon  title  and  recover  possession  may  be 
Joined,  and  that  courts  of  equity  win  entertain  Jurisdiction  to  give  rdlef 
In  such  actions.  We  do  not  think  that  these  cases  sustain  such  a  doctrine. 
In  both  of  those  cases  special  circumstances  existed  outside  of  tbe  legal  title 
and  right  to  possession,  which  conferred  the  jurisdiction  exercised."  And, 
referring  to  Lattln  v.  McCarty,  Judge  Ruger  said:  "The  action  there  was 
sustained  solely  upon  the  ground  that  the  defeodants  held  the  legal  title 
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by  Tlrtue  of  a  deed  fraudulently  obtained,  and  the  possession  by  a  fraodn- 
lent  attornment  by  the  tenant  of  tbe  owner,  and  therefore  ejectment  could 
not  have  been  maintained.  Tbeae  tecti  held  ttf  give  ttie  eqidtaUe 

jorlsdiction  there  exercised." 

The  same  grounds  for  equitable  jurisdiction  and  the  same  inability 
to  determine  the  legal  title  in  ejectment  exist  here  as  in  the  case 
of  Lattin  v.  McCarty.  The  defendant  Joseph  has  obtained  title  to  the 
whole  property  by  the  alleged  fraudulent  conveyance.  That  instra- 
ment  in  part  only  affects  the  plaintiff,  and  therefore  he  has  a  remedy 
only  as  it  affects  his  interest.  He  could  not  maintain  a  suit  in  eject- 
ment against  the  fraudulent  gfrantec,  who  is  one  only  of  several  co- 
tenants,  unless  actually  ousted  by  his  act.  The  plaintiff,  as  in  Lattin 
V.  McCarty,  has  no  remedy  except  in  equity,  and  therefore  it  may 
be  held  here,  as  it  was  there,  that  although  not  in  possession  equity 
has  jurisdiction  to  grant  the  relief  asked.  The  interlocutory  judg- 
ment should  therefore  be  reversed. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
mled,  with  costs,  with  leave  to  defendants  to  answer  on  payment  of 
costs.  All  concur. 


(Snpreme  Conrt.  Appellate  Division,  Second  Department.  March  S,  1S08.> 

1,  Highways— Private  Roadb— Usb  fob  Twehtt  Years. 

The  nse  of  a  strip  of  land  as  a  private  road  does  not  bring  it  wltliin 
the  provisions  of  1  Rev.  St.  (dth  Ed.)  p.  704.  S  100,  declaring  that  land<: 
which  have  been  ased  by  the  public  as  a  highway  for  20  years  shall  be 
a  highway. 

&  Sam  K— Appropriation  bt  City— Power  op  Coukciu 

Under  Laws  1805,  c.  6.15.  tit.  7,  fi  20.  providing  that  when  any  street 
has  been  laid  out  or  ceded  or  dedicated  to  the  public  use  as  a  street. 
In  fact  or  by  Implication  of  law.  so  that  the  same  can  be  legally  ac- 
cepted as  a  highway,  the  common  conncll  of  the  city  may  lay  out  and 
open  such  street  or  highway,  and  by  resolution  so  declare  It,  and  ttiere- 
upon  It  shall  become  a  public  street  or  highway,  the  city  cannot  appro- 
priate as  a  highway,  without  compensation,  a  private  road  which  tan 
not  been  ceded  or  dedicated  to  public  use,  by  a  resolution  reciting  a 
petition  of  a  party  owning  land  fronting  on  such  road  that  It  might  be 
hild  out  and  opened  and  that  it  bad  been  ceded  and  dedicated  to  the 
public  use  as  a  highway,  and  declaring  that  it  be  laid  out  and  opened 
as  n  public  street. 

8.  Municipal  ConroHATtONS— Improvkmbkt  op  Prtvate  Phopbrtt— Coot— 

LOPAI.  AB!<ERf>MRl«T«< 

The  charter  of  Yonkers  (Laws  1895,  c.  635)  does  not  empower  It  to 
improve  private  property  as  a  private  road,  by  grading  and  laying  stone 
stcpfi  therein  for  the  use  of  the  public,  and  assess  the  cost  thereof  aa 
a  restricted  assessment  district. 
4  Samk— Trespass— Damaokb— Restoration  op  Premises. 

Where  a  city  entered  on  a  private  road,  and,  without  compensation 
or  authority,  erected  structures  thereou  which  partially  destroyed  tbe 
owner's  means  of  access  to  lils  adjoining  property,  the  city  should  pay 
such  owner's  damages,  or  be  compelled  to  remove  such  structures  and 
restore  the  road  to  Its  original  condition. 
S.  Samk^Reueot — Suit  is  E<}Ditt. 

Where  a  city  wrongfully  entered  on  a  private  road  and  erected  struc- 
tures thereon  to  fit  It  for  public  use,  which  partially  destroyed  tbe  own- 
er's means  of  access  to  his  adjoining  progectfy  and  assessed  a  portion 
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of  the  cost  on  sncb  property,  tbe  owner  may  maintain  a  suit  of  equity 
to  set  aside  Buch  assessments  and  compel  tiie  reBtoration  of  sncb  road 
to  its  former  condition,  and  for  damages. 

Appeal  from  Special  Term,  Westchester  county. 

Action  by  HannaK  J.  Culver  against  the  city  6i  Yonkers.  Fr<xn 
a  judgment  in  favor  of  the  plaintiff,  defendant  appeals.  Affirm^. 

Argued  before  GOODRICH,  P.  J.,  and  BARTLETT,  JENKS. 
HIRSCHBERG,  and  HOOKER,  JJ. 

I.  J.  Beaudrias,  for  appellant. 
James  M.  Hunt,  for  respondent. 

GOODRICH,  P.  J.  Baldwin  Place,  in  the  city  of  Yonkers,  ex- 
tends from  Locust  Hill  avenue  westerly  to  North  Broadway,  and  is 
30  feet  wide.  For  many  years  it  has  been  an  open  way,  but  until 
1901  had  not  been  graded  or  improved.  It  was  steep,  having  a  grade 
of  about  31  feet  in  100,  and  at  the  lower  end,  on  North  Broadway, 
terminated  in  a  flight  of  several  stone  steps.  On  one  side  or  the 
other,  all  the  way  along  the  Place,  were  wooden  steps,  with  occa- 
sional landings.  The  intervening  space  was  unpaved.  For  upwards 
of  30  years  the  plaintiff  has  owned  a  plot  on  the  southerly  side  of 
the  Place,  92  by  100  feet  in  size,  on  which  she  had  erected  a  resi- 
dence and  two  stables.  These  premises  are  near  the  upper  end 
of  the  Place,  at  Locust  Hill  avenue,  and  the  plaintiff  had  built  partly 
across  the  Place  and  abreast  the  lower  side  of  her  lot  a  retaining 
wall  to  furnish  a  means  of  access  to  her  lot  by  vehicles.  It  was  con- 
ceded on  the  argument  that  the  city  had  only  an  casement  in  the 
Place  for  a  public  street.  -On  March  11,  1901,  the  common  council 
passed  a  resolution  declaring  Baldwin  Place  a  public  street  or  high- 
way. On  March  25,  1901,  it  passed  resolutions  directing  the  prepara- 
tion of  plans  for  "regulating  and  grading"  the  Place,  and  on  June 
24th  approved  the  plans,  and  ordered  publication  of  notice  inviting 
bids  for  August  25th,  and  also  fixed  a  district  of  assessment  only 
zoo  feet  in  width  on  either  side  of  Baldwin  Place.  On  that  day  some 
protests  were  presented  by  some  owners  (not  including  the  plaintiff), 
but  the  contract  was  awarded,  and  thereunder  the  Place  was  graded 
and  improved  as  hereinafter  described,  at  an  expense  of  $4,477.50, 
of  which  $491.30  was  assessed  upon  the  plaintiff's  premises,  and  a 
warrant  for  the  collection  issued  in  December.  The  improvement 
consisted  of  a  series  of  stone  steps,  with  an  iron  railing,  and  broken 
into  landings.  There  was  a  brick  gutter  on  both  sides  of  the  steps, 
but  no  carriage  way.  The  plaintiff's  retaining  wall  was  removed, 
and  all  means  of  access  by  carriages  to  her  premises  were  destroyed. 
In  February,  1902,  the  plaintiff  brought  this  action  to  remove  the 
assessment  as  a  cloud  upon  the  title  of  her  real  estate,  and  to  vacate 
the  same,  on  the  ground  that  the  work  done  was  illegal,  and  unau- 
thorized in  law,  and  that  the  city  had  constructed  an  illegal  structure 
in  the  middle  of  the  Place  in  front  of  her  premises,  which  shut  off 
access  by  vehicle,  both  to  the  Place  and  to  her  premises,  and  de- 
stroyed the  Place  as  a  public  highway.  She  also  prayed  that  the 
defendant  might  be  enjoined  from  maintaining  the  structure  and  com- 
pelled to  restore  the  Place  to- its  original  condition  and  grade,  or. 
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in  the  alternative,  to  pay  her  all  damages  which  she  has  sustaineJ. 
The  court  found,  amcxig  others,  the  facts  already  stated,  and  adjudged 
that  the  city  be  barred  of  all  claim  or  interest  in  the  plaintiff's  prem- 
ises by  reason  of  the  assessment;  that  the  assessment  be  vacated 
and  the  city  enjoined  from  collection  thereof;  that  the  city  pay  the 
plaintiff  her  damages,  which  were  fixed  at  $2,000,  or,  in  the  alterna- 
tive, remove  the  structure  and  restore  the  Place  to  its  original  coa- 
dition.    The  city  appeals. 

The  city  contends  that  the  Legislature  had  power  to  improve  the 
highway  in  the  manner  indicated  and  to  authorize  the  city  as  its 
agent  to  do  so.  The  abstract  power  of  the  Legislature  to  open  or 
improve  a  highway  is  not  in  question.  Our  discussion  will  rest  upon 
other  ground,  viz.,  whether  Baldwin  Place  was  a  highway,  and,  if  it 
was,  whether  the  improvement  in  question  can  be  made  at  the  ex- 
pense of  the  abutting  owners  and  without  compensation  to  them, 
and  without  any  proceedings  to  condemn  the  plaintififs  property  in 
accordance  with  the  provisions  of  the  city  charter. 

It  was  held  in  Reining  v.  N.  Y.,  L.  &  W.  R.  Co.,  128  N.  Y.  157, 
28  N.  E.  640,  14  L.  R.  A.  133,  that  owners  of  lots  abutting  on  a  city 
street,  even  where  the  fee  of  the  street  is  in  the  municipality,  are  en- 
titled to  the  benefit  of  the  street  in  front  of  their  premises  for  access 
and  other  purposes,  and  cannot  be  deprivcxi  thereof  without  compen- 
sation, and  that,  where  the  street  is  practically  and  substantially 
closed  against  such  owners  for  ordinary  street  uses,  they  are  en- 
titled to  compensation.  Story  v.  New  York  Elevated  R.  R.  Co.,  90 
N.  Y.  122,  43  Am.  Rep.  146. 

But  there  is  no  evidence  that  Baldwin  Place  ever  was  a  public 
street  or  highway.  The  resolution  of  March  nth  recited  a  petition 
of  "party  owning  land  fronting  on  Baldwin  Place."  That  the  Place 
itiight  be  laid  out  and  opened  under  title  7,  §  26^  of  the  dty  charter 
(chapter  635,  Laws  1895),  and  that  the  Place  had  been  ceded  and 
dedicated  to  the  public  use  as  a  highway.  There  b  no  evidence  wheth- 
er more  than  one  such  owner  petitioned  for  the  opening,  nor  of  any 
cession  or  dedication  whatever.  Its  use  as  a  private  road  does  not 
bring  Baldwin  Place  within  the  provision  that  lands  which  have  been 
used  by  the  public  as  a  highway  for  20  years  shall  be  a  highway. 
I  Rev.  St.  (9th  Ed.)  p.  704,  §  100.  The  resolution,  however,  on  the 
bare  recital  above  stated,  deckred  the  Place  "to  be  laid  out  and  open 
as  a  public  street  or  highway." 

Now  section  26  (supra)  provides  that  when  any  street  has  been 
laid  out  or  ceded  or  dedicated  to  the  public  use  as  a  street  in  feict 
or  by  implication  of  law,  so  that  the  same  can  be  legally  accepted  as 
a  highway,  the  common  council  of  the  city  may  lay  out  and  open 
such  street  or  highway,  and  by  resolution  so  declare  it,  and  there- 
upon it  shall  become  a  public  street  or  highway.  There  is  no  evi- 
dence that  the  Place  was  ever  ceded  or  dedicated  as  a  highway.  On 
the  contrary,  the  court  has  found  that,  "prior  to  the  year  1901,  Bald- 
win Place  was  a  private  road  *  *  *  the  title  to  the  bed  of  which 
was  in  the  plaintiff,  her  predecessors  in  title,  and  others."  Conse- 
quently the  situation  presented  by  section  26  had  not  arisen,  and 
the  city  had  no  power  to  declare  the  Place  open  as  a  highway  or  to 


Digiitzed  by 


Google 


Sup.  Ct.)      I.KAOH  T.  GENTBAL  NEW  YORK  TEL.  *  TEL.  OO. 


take  the  plaintiff's  property  for  a  public  street  without  compensa- 
tion.  No  proceedings  for  any  such  purpose  ajppear  in  the  record. 

The  only  proceeding  in  the  record  is  one  entitled  "In  the  matter 
of  regulating,  grading,  and  otherwise  improving  Baldwin  Place  from 
North  Broadway  to  Locust  Hill  avenue,"  under  which  proceedings 
were  taken  to  assess  the  whole  cost  upon  the  lands  embraced  in  a 
small  assessment  district.  This  assumed  that  the  Place  was  a  public 
street  when  that  was  not  the  fact.  We  find  no  power  in  the  charter 
under  which  the  city  can  make  improvements  of  the  character  in 
question  on  private  property  and  assess  the  cost  on  a  restricted  as- 
sessment district.  Certainly  there  is  no  such  power  in  section  2  of 
title  7,  on  which  the  city  seems  to  rely.  Other  sections  provide  a 
method  in  which  streets  mzy  be  laid  out  and  opened,  but  this  can 
only  be  done  on  the  petition  of  one-third  of  the  persons  owning 
land  on  the  proposed  street.  No  such  proceedings  have  been  taken. 
The  Place  has  never  been  ceded  to  or  accepted  by  the  public,  and 
still  remains  a  private  road.  It  would  seem  to  follow,  necessarily, 
that  the  assessment  is  invalid,  and  should  be  vacated,  and  that,  as 
the  city  has  entered  upon  the  Place  in  front  of  the  plaintiflP's  lot 
without  compensation  and  without  authority,  and  erected  structures 
thereon  which  partially  destroy  htr  means  of  access  to  her  property, 
it  should  pay  her  damages  or  be  compelled  to  remove  the  structures 
and  restore  the  Place  to  its  original  condition. 

The  learned  corporation  counsel  contends  that  an  action  in  equity 
is  not  the  proper  remedy  for  the  plaintiflf ;  that  if  the  statute  is  un- 
constitutional, the  defect  would  be  apparent  on  the  face  of  the  lien, 
and  no  necessity  arises  for  an  injunction.  We  do  not  hold  that 
any  provision  of  the  charter  is  unconstitutional,  but  we  do  hold  that 
the  city  has  not  taken  proceedings  under  the  provisions  of  its  charter 
to  open  the  Place  as  a  public  street,  and  is  in  fact  a  trespasser  upon 
private  property. 

The  judgment  is  correct,  and  should  be  affirmed. 

Judgment  affirmed,  with  cOBts.   All  concur. 


LEACH  T.  CENTRAL  NEW  YORK  TELEPHONE  &  TELEORAFH  GO. 
(Su^wme  Court.  Appellate  Division,  Third  Department  Haieb  11,  1803.) 
t  Mastbr  ahd  Skrtaht— Dxatr  or  Sbrtaxt— Tblhraph  LiKmaH— Evi> 

DIHCB. 

Deceased,  an  experienced  lineman  In  defendant's  employ,  was  directed 
to  assist  In  constructing  a  line,  and  In  so  doing  it  became  necessary 
to  transfer  wires  from  a  defective  pole  to  a  new  pole.  The  old  pole 
was  stayed  by  a  guy  wire,  and  deceased  was  warned  not  to  cnt  the  guy 
until  all  the  work  on  the  pole  was  completed.  Decedent  climbed  the 
pole,  and  before  removing  any  of  the  other  wires  cut  the  gay  wire, 
which  caused  the  pole  to  fall,  throwing  deceased  to  the  ground,  and  from 
Injuries  sustained  he  subsequently  died.  Held,  that  the  death  was  caused 
by  decedentfs  own  negligence. 

Appeal  from  Trial  Term. 

Action  by  Anna  L.  Leach,  as  administratrix  of  the  estate  of  Clar- 
ence £.  Leach,  deceased,  against  the  Central  New  York  Telephone  & 
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Telegraph  Company,  for  wrongful  death  of  plaintiff's  intestate.  From 
a  judgment  in  isLVor  of  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Reversed. 

Argued  before  PARKER,  P.  ].,  and  SMITH,  CHASE,  CHES- 
TER, and  LYON,  JJ. 

John  N.  Carlisle,  for  appellant. 
Vasco  P.  Abbott,  for  respondent 

PARKER,  P.  J.  If  the  fact  that  the  plaintiff  is  a  widow,  suffer- 
ing under  this  distressing  accident,  were  sufficient  to  establish  a  cause 
of  action  against  this  defendant,  then  this  verdict  might  be  sustained; 
but,  inasmuch  as  it  was  necessary  for  her  to  show  that  such  acci- 
dent resulted  from  -some  negligent  act  or  omission  of  the  defendant, 
and  without  any  contributory  negligence  on  her  husband's  part,  she 
has  utterly  failed  to  establish  any  claim  whatever  against  it.  The  de- 
ceased was  an  employe  of  the  defendant,  working  as  a  "lineman," 
so  called.  He  assisted  it  in  constructing  its  lines,  and  it  was  a  part 
of  his  duties  to  dig  holes,  set  up  poles,  and  string  wires  upon  them. 
At  the  time  of  the  accident  he  was  at  work  constructing  a  line  for 
the  defendant  in  the  village  of  Antwerp,  and  most  of  it  seems  to 
have  been  built  by  stringing  its  wires  upon  the  poles  ol  another 
ccHnpany  then  operating  in  such  village.  One  pole,  however,  it  ap- 
pears from  the  evidence,  was  not  safe  to  be  permitted  to  stand,  and 
It  was  arranged  between  the  manager  of  the  Antwerp  company  and 
the  deceased  and  one  Jennings,  who  was  working  for  the  defendant 
with  him,  that  they  would  erect  a  new  pole  on  the  opposite  side  of 
the  street  from  the  unsafe  one,  and  then  move  all  the  wires  thereon 
to  the  new  pole.  This  new  pole  was  set  up  a  day  or  two  before  the 
accident.  Leach,  Jennings,  and  others  doing  the  work.  Before  that 
was  done  the  unsafe  pole  was  examined,  and  there  cannot  be  the 
slightest  doubt  from  the  evidence  but  that  Leach  saw  its  exact  con- 
dition, and  knew  as  much  about  the  dangers  attending  its  removal 
as  any  one  could  ascertain.  It  stood  in  made  ground,  and  on  a 
slanting  bank,  from  which  the  earth  on  the  east  side  had  been  washed 
away  nearly  to  the  foot  of  the  pole.  It  was  supported  by  the  wires 
strung  upon  it  and  by  a  guy  that  extended  from  the  upper  end  west- 
erly over  onto  the  shop  of  one  Dixon.  On  the  afternoon  of  July  7th 
Jennings  left  Antwerp  for  Watertown,  where  they  lived,  intending 
to  return  the  next  day.  Walker,  another  lineman,  came  the  next 
morning  early  to  assist  Leach  in  transferring  the  wires  from  the 
old  to  the  new  pole.  On  the  morning  of  the  8th  they  both  began 
that  work,  and  Leach  went  up  to  the  top  of  the  pole  and  cut  the  guy 
wire  above  referred  to.  The  strain  of  the  other  wires  was  all  towards 
the  east,  a  fact  which  was  plain  to  be  seen  by  a  lineman,  and  as 
soon  as  the  support  of  that  guy  was  taken  away  the  pole  fell  over 
towards  the  east,  falling  as  far  as  the  buildings,  or  wires  which  were 
still  strung  upon  it,  would  allow,  and  Leach  was  thrown  off  and 
killed.  The  hold  which  the  foot  of  the  pole  had  in  the  earth  was 
not  sufficient  to  support  it.  Leach  was  in  charge  of  the  work  that 
morning.  No  one  at  that  time  gave  him  any  instructions  to  cut  that 
wire,  and  no  one — neither  Jennings  nor  any  one  else— 4iad  ever  given 
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him  any  instructions  that  required  him  to  do  so.  He  had  been  up 
on  the  pole  a  few  days  before,  and  done  some  work  on  the  cross- 
arms,  and  so  demonstrated  that  it  was  a  safe  place  to  work  upon, 
so  long  as  the  guy  wire  leading  off  to  the  west  was  there  to' support 
it.  The  evidence  is  conclusive  that  there  was  no  necessity  to  cut 
that  wire  in  order  to  remove  the  other  wires;  and  the  foreman  of 
the  Antwerp  company  had  that  morning  told  him  not  to  cut  the  guy 
until  all  the  work  was  done  upon  the  pole.  Beyond  all  doubt  the 
cutting  of  the  wire  was  the  sole  cause  of  the  pole's  then  falling;  and 
it  is  equally  certain  that  Lfeach,  who  was  a  lineman  of  several  years' 
experience,  knew  as  well  as  any  one  could  know  the  danger  that 
might  be  expected  from  cutting  that  g^y.  Nothing  required  him  to 
cut  it.  He  did  so  in  disregard  of  Augsbury's  advice  not  to.  He  de- 
liberately took  the  chances,  and  his  own  carelessness  or  misjudg- 
ment  was  the  sole  cause  of  his  death.  Under  such  circumstances  we 
can  sympathize  with  the  widow,  but  we  cannot  sustain  a  verdict  in 
her  favor. 

The  judgment  and  order  must  be  reversed. 

J'udgment  and  order  reversed,  and  new  trial  granted,  with  coati  to  i^pel- 
lant  to  abide  event.  AU  concur. 


HAUSMAN  T.  HERDTFELDER. 

(Supreme  Court,  Antellate  Division,  First  Department  Marcb  13,  1903.) 

L  Real  Krtatb  Broxbr— Rioht  to  Gommibbiohs. 

Defendant  employed  plaintiff  to  sell  a  piece  of  property  for  ber.  rep- 
reaentlng  to  Wm  that  It  was  76  feet  In  depth.  Plaintiff  procured  a 
purchaser,  to  whom  defendant  made  the  same  representation,  and,  on 
bis  discovering  that  the  lot  was  In  reality  bat  68  feet  deep,  be  refused 
to  complete  the  purchase.  Held,  that  plaintiff  was  not  entitled  to  com- 
miaslons. 

Appeal  from  Trial  Term,  New  Yoric  County. 

Action  by  Max  Hausman  against  Elizabeth  Herdtfelder.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McI^UGH- 
LIN,  INGRAHAM,  and  LAUGHLIN.  JJ. 

I.  Newton  Williams,  for  appellant. 
Benjamin  F.  Feiner,  for  respondent. 

LAUGHLIN,  J.    The  plaintiff  has  recovered  a  verdict  for  $620 

commissions  on  the  theory  that  he  obtained  a  purchaser  for  the 
premises  owned  by  the  defendant,  known  as  "Nos.  r68  and  170  Orch- 
ard Street,"  situate  on  the  southeast  corner  of  Orchard  and  Stanton 
streets,  the  dimensions  being  50  feet  front  by  66  feet  in  depth.  The 
premises  were  occupied  by  two  old  houses  of  little  value.  The  plain- 
tiff was  quite  familiar  with  the  neighborhood  and  property.  The 
defendant  was  73  years  of  age,  and  resided  at  417  East  Ii6th  street. 
The  plaintiff  testified  that  he  was  informed  by  a  friend  that  she  de- 
sired to  sell,  and  he  called  at  her  residence,  and  she  employed  him; 


Digiiized  by 


Google 


1040 


80  NBW  YORK  8UPPLBUBNT 
and  U<  N«w  York  BUiU  Rworter 


(Sup.  Ct 


that  he  asked  the  dimensions  of  the  property,  and  she  gave  them  as 
50  feet  front  by  76  feet  in  depth ;  that  he  procured  one  Cohn,  another 
real  estate  broker,  as  a  purchaser  upon  her  terms.  Cohn  also  testi- 
fied that  at  an  interview  at  which  he  was  present  she  represented  the 
property  to  be  of  these  dimensions.  Cohn,  after  delivering  a  check 
tor  $250  on  accotmt  of  the  purchase,  refused  to  sign  a  contract  be- 
cause the  depth  was  only  66  instead  of  76  feet,  as  had  been  repre- 
sented to  him,  and  his  check  was  returned.  The  defendant  denied 
making  any  representation  to  the  plaintiff  concerning  the  dimensions 
of  the  premises,  and  testified  that  she  referred  him  to  her  attorneys. 

Upon  these  facts  we  think  the  plaintiff  was  not  entitled  to  any 
commissions.  He  was  employed,  not  to  sell  part  of  the  premises, 
but  to  sell  the  whole,  and  he  did  not  procure  a  purchaser  ready  and 
willing  to  enter  into  a  legal  contract  for  the  purchase  thereof  upon 
the  terms  offered  by  the  owner.  Assuming,  as  the  jury  have  found, 
that  she  did  inform  him  that  the  lot  was  76  feet  in  depth,  that  was 
at  most  a  mere  representation,  and  not  a  warranty,  and  it  does  not 
authorize  a  recovery  of  commissions  upon  the  theory  of  the  cases 
which  hold  that,  where  the  contract  fails  on  account  of  the  owner's 
inability  to  perform,  the  broker  is  entitled  to  recover.  Curtiss  v. 
Mott,  90  Hun,  439,  35  N.  Y.  Supp.  983;  H.  Diamond  &  Co.  v. 
Hartley,  47  App.  Div.  i,  61  N.  Y.  Supp.  1022;  Id.,  38  App.  Div. 
87,  55  N.  Y.  Supp.  994;  French  v.  Brush  Swan  Co.  (Sup.)  15  N,  Y. 
Supp.  161. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  All 
concur. 


(9apreme  Court,  Appellate  Division,  Second  Department.   March  13.  1903-) 

1.  E<iDITY— ACCOITNTING— JORISDICTION — AdBQDATR  ReUBDT  AT  LaW. 

Plaintiff  alleged  that  he  had  been  employed  by  defendants,  a  law  firm, 
at  a  certain  salary.  l)eing  required  to  use  his  best  endeavors  to  bring  bast- 
nesB  to  the  firm,  for  which  be  was  to  have  an  additional  compensation  of 
one-third  of  the  net  profits  of  all  the  litigation  thus  procured.  He  prayed 
for  an  accounting  to  ascertain  his  portion  of  tbe  net  profits  accruing  to  the 
Arm  In  consequence  of  his  efforts.  It  was  not  alleged  tbat  ttw  accounts 
were  complicated,  and  there  was  no  prorlslon  In  the  contract  for  an  ac- 
counting. Held,  that  he  bad  an  adequate  remedy  at  law.  and  a  motton 
to  send  the  case  to  tbe  jury  calendar  for  trial  was  Improperly  ovwrnled. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Thomas  F.  Fitzhugh  Lee  against  Cyrus  V.  Washburn 
and  another.  From  an  interlocutory  judgment  in  favor  of  plaintiff, 
defendants  appeal.  Reversed. 


Argued  before  BARTLETT,  JENKS,  WOODWARD,  HIRSCH- 
BERG,  and  HOOKER,  JJ. 

Andrew  F.  Van  Thun,  Jr.,  for  appellanti. 
Alexander  S.  Lyman,  for  respondent 

1 1.  See  Account,  vol.  1,  Cent  D^^.  i  66. 
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WOODWARD,  J.  The  complaint  in  this  action  alleges  that  the 
plaintiff  entered  into  the  employment  of  the  defendants  under  the 
terms  of  a  written  agreement  on  or  about  the  1st  day  of  January, 
1900,  and  that  between  that  date  and  the  ist  day  of  June,  1901,  he 
procured  much  valuable  business  and  litigation,  and  rendered  much 
valuable  service  and  labor  for  the  defendants  herein,  from  which  has 
accrued  a  large  amount  of  net  profits,  now  in  the  hands  of  the  de- 
fendants, and  there  is  now  due  and  owing  this  plaintiff  from  the  de- 
fendants a  large  amount  of  money  under  the  a^eement  (o  divide  the 
net  profits,  entered  into  on  the  29th  day  of  December,  1899.  The 
contract  or  agreement  provides  that  the  plaintiff  is  to  enter  the  em- 
ploy of  the  defendants  at  a  salary  of  $18  per  week,  and  is  to  use  his 
best  endeavors  to  bring  business  and  litigation  into  the  office  of  the 
defendants,  and,  in  addition  to  the  compensation  mentioned,  he  "is 
to  receive  as  a  further  compensation  one-third  of  the  net  profits  of 
all  the  litigation  that  he  may  bring  into  the  office."  The  complaint 
alleges  demand  for  an  accounting,  and  demands  judgment  that  the 
defendants  render  to  him  an  account  in  full  of  all  the  business  brought 
into  the  office  of  said  defendants  by  said  plaintiff,  in  pursuance  of  said 
agreement,  with  a  statement  showing  the  net  profits  accrued  thereon ; 
and  that  he  have  judgment  for  one-third  thereof,  with  interest  from 
the  various  dates;  and  for  such  other  and  further  relief  as  may  be 
just,  besides  the  costs  of  the  action.  The  action  was  noticed  for  trial 
by  the  plaintiff  at  the  equity  term,  and  upon  the  case  being  called  for 
trial,  before  any  witnesses  were  sworn,  the  defendants  moved  that  the 
case  be  sent  to  the  jury  calendar,  claiming  that  a  suit  in  equity  did 
not  He,  and  that  the  action  is  one  at  law.  Decision  upon  this  motion 
was  reserved,  and  the  trial  proceeded,  resulting  in  an  interlocutory 
judgment  directing  an  accounting  on  the  part  of  the  defendants,  from 
which  the  latter  appeal. 

There  is  no  allegation  in  the  complaint,  nor  do  the  facts  pleaded 
show,  that  the  plaintiff  has  not  a  full  and  adequate  remedy  at  law 
under  his  contract  of  employment.  He  is  not  a  partner  in  the  busi- 
ness. He  has  assumed  none  of  the  reciprocal  responsibilities  which 
make  him  a  quasi  partner,  where  he  would,  under  the  authorities,  be 
entitled  to  an  accounting  (Parker  v.  Pullman  &  Co.,  36  App.  Div. 
208,  215,  56  N.  Y.  Supp.  734,  and  authorities  there  cited) ;  and,  aside 
from  the  fact  that  the  plaintiff  does  not  appear  to  know  the  amount 
of  the  net  profits,  we  discover  no  reason  why  a  court  of  equity  should 
have  taken  jurisdiction  of  this  action.  The  plaintiff  does  not  allege 
that  the  accounts  are  complicated,  or  of  great  length.  There  is  no 
provision  in  the  contract,  as  in  the  case  of  Parker  v.  Pullman  &  Co., 
supra,  for  an  accounting  and  an  ascertainment  of  the  profits,  and  it 
requires  a  long  stretch  of  the  imagination  to  bring  the  plaintiff  and 
defendants  into  a  fiduciary  relation  under  the  provisions  of  a  contract 
of  employment  such  as  is  set  forth  in  the  pleadings.  In  speaking  of 
an  equitable  jurisdiction  to  grant  an  accounting,  the  Court  of  Ap- 
peals, in  Marvin  v.  Brooks,  94  N.  Y.  71,  80,  say  that: 

"The  best-considered  review  of  the  anthoiitl^  puts  the  equitable  Jarlsdlc- 
tlpn  upon  three  gronnds,  viz.,  the  complicated  character  of  the  accounts,  the 
need  of  a  discovery,  and  the  existence  of  a  fldaclary  or  trust  relation.  The 
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neuc'SBity  for  a  resort  to  equity  for  the  first  two  reasons  Is  now  very  slight. 
If  It  can  be  said  to  exist  at  all,  since  a  court  of  law  can  send  to  a  referee  a 
long  account,  too  complicated  for  tbc  bandling  of  a  Jory,  and  furnishes  by 
an  examination  of  the  adTerse  party  before  trial,  and  tbe  prodnctton  and  de- 
posit of  books  and  papers,  almost  as  complete  a  means  of  discovery  as  could 
be  furnished  by  a  court  of  equity." 

Uhlman  v.  New  York  Life  Ins.  Co.,  109  N.  Y.  421,  433,  17  N.  E. 
363.    The  same  case  says: 

"Jndjros  In  the  English  equity  courts  hove  been  someri'hat  slow  to  maintain 
Jurltidictlon  in  a  case  where  the  ground  thereof  was  solely  that  the  accouut 
wna  complicated,  and,  although  there  are  very  many  cases  In  which  the  state- 
ment has  boeu  made  that  equity  would  sometimes  take  Jurisdiction  on  tbnt 
account,  yet  in  most  of  tbem  it  is  seen  that  there  were  added  to  that  otticr 
groundft  making  It  proper  for  equity  to  assume  cognisance  of  tlie  cases." 
Page  433, 109  N.  Y.,  and  page  387. 17  N.  S. 

This,  it  will  be  observed,  was  the  situation  in  the  case  of  Parker  v. 
Pullman  &  Co.,  supra,  relied  upon  by  the  plaintiff.  See  middle  of 
page  217,  36  App.  Div.,  and  pages  739,  740,  56  N.  Y.  Supp. 

To  affirm  the  mterlocutory  judgment  now  before  us  is  to  extend 
the  jurisdiction  of  equity  beyond  the  extreme  limit  marked  by  the 
adjudicated  cases,  and  to  give  the  plaintiff  a  remedy  different  from 
that  accorded  to  other  litigants  in  actions  of  which  courts  of  law 
have  jurisdiction ;  and  the  mere  fact  that  the  plaintiff  does  not  know 
the  amount  of  his  claim' is  of  no  importance,  as  he  may  name  an  ar- 
bitrary amotmt,  and  recover  within  the  limit  thus  fixed.  Brummer  v. 
Cohen,  47  App.  Div.  470,  62  N.  Y.  Supp.  241.  The  plaintiff  sets 
forth  in  his  complaint  a  cause  of  action  at  law,  and  the  motion  of  the 
defendants  to  send  the  case  to  the  jury  calendar  for  trial  should  have 
been  granted.  Pee  Everett  v.  De  Fontaine  (Sup.)  79  N.  Y.  Supp. 
692,  for  a  discussion  of  the  general  subject. 

The  interlocutory  judgment  should  be  reversed,  and  the  case  sent 
to  the  jury  calendar  for  trial. 

Interlocutory  judgment  reversed,  and  case  9eat  to  the  Jury  calendar  for 
trial;  costs  to  abide  tbe  event.   All  concur. 


(Supreme  Ootirt,  Appellate  Division,  Fourth  Departmoit.  Ibieta  10,  1903.) 

1.  COHPKOUISE   WITH  CbBDITORB— RbLSASB— MORU  OBLISATIOH'— CklHSIDSBA- 

■noN. 

In  attempting  to  settle  with  Its  creditors,  a  firm  sent  a  creditor  a  letter 
proposing  that  be  take  certain  securities  at  an  arbitrary  valuation  of  SO 
per  cent,  which  would  furnish  payment  in  full  of  bla  claim,  further 
stating  that  they  proposed  to  offer  their  moral  obligation  to  take  tbe  Se- 
curities back  at  80  per  cent,  at  or  before  a  named  date,  and  devote  every 
effort  to  collect  debts  due  them,  and  that  personal  assets  at  the  writer 
would  be  used  for  the  same  purpose,  and  concluding  as  follows:  "Your 
approval  and  acceptance  of  this  plan  will  do  much  In  aiding  as  to  carry 
out  this  settlement."  Tbe  securities  were  accepted,  and  a  full  release 
was  executed.  Afterwards  they  wrote  tbe  creditor,  asking  him  to  carry 
the  securities  until  they  could  fulfill  their  obllgatl<m  to  take  them  back, 
which  they  hoped  would  be  within,  the  year.  Beld,  In  view  of  the  second 
letter,  tbe  proposition  for  a  compnnnlae  made  In  tiie  first  letter  anumnted 


3 


TAYLOR  V.  HOTCHKISS  et  al. 


Digiitzed  by 


Google 


Sup.  Ct.) 


lATLOB  v.  H0TCHEZ8S. 


1043 


to  a  moral  obligation  to  take  tbe  secnritles  back  at  SO  per  cent  sufflcfoit 
to  siqnwrt  Babseqaent  promises  to  do  bo. 

%  BaHB— SUBSKQUBNT  FKOMiaBS  TO  PAT. 

Where,  In  an  action  against  the  members  of  a  firm,  which,  Id  getting 
plaintiff  to  accept  a  compromise  of  a  claim,  had  morally  obligated  itseU 
to  take  back  at  a  named  date  certain  securities  at  a  valuation  of  80  per 
cent.,  It  was  shown  that  Just  before  this  date  defendants  had  written 
plaintiff  to  hold  the  securities  till  they  could  fulfill  such  obligation,  which 
they  hoped  would  be  within  a  year;  that  a  member  of  the  firm  bad  told 
him  that  he  ^pected  to  take  tbe  securities  "within  a  little  time,"  "within 
a  few  months;"  and  again,  "I  am  going  to  pay;  business  Is  getting 
better;"  and  that  the  plaintiff  did  not  demand  payment  for  tbe  securities 
till  four  years  aftermffda — the  trial  judge  was  warranted  In  flndlng  a 
definite  promise  to  take  the  securities  within  the  time  allowed  by  plalntUE. 

8.  Sahe— Abilitt  to  Pat. 

Where,  In  an  action  against  the  members  of  a  Arm  on  a  debt  for  which 
the  promise  to  pay  was  supported  by  a  moral  obligation.  It  was  showm 
that  tbe  firm  bad  a  seat  on  the  stock  exchange,  worth  more  than  enough 
to  satisfy  the  debt,  the  trial  Judge  was  warranted  In  finding  that  the  firm 
was  able  to  pay. 

4.  Assign MBNT— Effect  as  to  Copabtkbrs. 

A  firm  which  had  made  a  general  assignment  Issued  a  letter  to  its 
creditors  with  a  proposition  to  adjust  all  claims  against  it,  so  that  it  couJd 
resume  its  business.  This  it  afterwards  did,  and  continued  the  business 
In  all  respects  the  same  as  before,  under  the  same  name,  and  with  the 
same  copartners.  Tbe  various  Instruments  adjusting  claims  after  the 
assignment  were  executed  by  various  memtKrs  of  the  firm,  and  recited 
that  "the  said  firm  was  desirous  of  resuming  business,"  etc.  Held,  that 
ttata  amounted  to  a  resumption  and  continuance  of  tbe  ordinal  copartner- 
ship, sufficient  to  make  blndtaig  on  the  firm  iffomlses  of  the  firm's  mem- 
bers to  pay  In  full  compromised  debts,  such  promises  being  supported  by 
a  moral  obligation  to  pay. 

Appeal  from  Trial  Term,  Cayuga  County. 

Action  by  George  M.  Taylor  against  Horace  L.  Hotchkiss  and 
Allen  F.  Hedges,  as  surviving  partners  of  Harvey  B.  Rich,  of  the 
firm  of  Horace  L.  Hotchkiss  &  Co.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  AfSrmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Frederick  E.  Storke,  for  appellants. 
John  D.  Teller,  for  respondent. 

HISCOCK,  J.  We  think  the  judgment  appealed  from  should  be 
affirmed. 

This  action  was  brought  upon  two  causes  of  action,  set  forth  in 
the  complaint.  As  his  first  cause  of  action  plaintif!  alleges,  in  sub- 
stance, a  claim  that  the  defendants  and  Rich,  as  copartners,  in  the 
years  1894  and  1895,  became  obligated  to  take  from  the  plaintiff  cer- 
tain shares  of  stock  at  a  certain  price,  which  they  failed  to  do,  causing 
him  damages  in  the  sum  of  $2,900.  His  second  cause  of  action  is 
upon  an  alleged  account  stated  between  him  and  said  copartners, 
upon  which  there  was  at  the  time  of  the  commencement  of  the  action 
an  unpaid  balance  of  $2,900,  with  interest. 

The  material  facts  upon  which  the  plaintiff  seeks  to  recover  are  as 
follows : 
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Prior  to  June,  1894,  the  firm  of  Horace  h.  Hotchkiss  &  Co.,  com- 
posed of  the  defendants  and  Rich,  who  is  dead,  had  been  engaged  ia 
carrying  on  a  stockbrokerage  business  in  the  dty  of  New  York,  and 
had  become  indebted  to  plaintiff,  as  one  of  their  customers,  in  the 
sum  of  $5,740.  Some  time  prior  to  said  date  the  firm  had  become 
embarrassed,  and  unable  to  pay  its  debts,  and  had  made  a  general 
assignment.  Early  in  1894,  and  after  said  assignment  was  made,  it 
liad  sent  a  circular  letter  to  plaintiff  and  its  other  customers,  which 
offered  a  plan  of  adjustment  of  its  debts,  so  that  said  firm  could  re- 
sume business  upon  the  stock  exchange.  The  important  provisions 
of  this  proposition,  so  far  as  immediate  payment  of  anytlung  to  its 
creditors  was  concerned,  was  that  the  latter  should  take  in  pro  rata 
amounts  a  certain  number  of  shares  of  the  capital  stock  of  tlie  Amer- 
ican District  Telegraph  Company  and  certain  railroad  bonds  at  a 
valuation  of  80  per  cent,  of  the  par  value  of  said  securities  in  liquida- 
tion of  the  firm's  indebtedness,  and  should  therefor  compromise  their 
debts  and  release  said  firm.  Said  letter  contained  certain  other  provi- 
sions material  in  this  case,  to  which  we  shall  refer  hereafter.  Plain- 
tiff hesitated  to  accept  this  proposition,  but  finally,  after  he  had  re- 
c^ved  about  $1,100  in  other  securities,  did,  in  common  with  the  other 
creditors  of  said  firm,  in  consideration  of  the  delivery  to  him  of 
58  shares  of  the  stock  of  the  American  District  Telegraph  Company, 
compromise  with  said  firm,  and  under  seal  executed  what  is  conceded 
to  have  been  a  full  and  complete  release  of  the  same  and  of  its  various 
members  from  and  on  account  of  the  indebtedness  due  to  him.  Said 
release  was  dated  September  19,  1894.  No  question  is  made  upon 
this  appeal  but  that  said  release,  standing  by  itself,  would  effectually 
bar  plaintiff  from  thereafter  making  any  legal  claim  against  said  firm, 
or  any  of  the  members  thereof,  on  account  of  the  indebtedness  there- 
tofore due  from  them  to  him.  It  is  claimed,  however,  that  in  con- 
nection with  said  compromise  and  settlement  said  firm  incurred  moral 
obligations  to  thereafter  retake  from  plaintiff  the  securities  which 
he  had  received  at  the  same  value  at  which  he  had  taken  them,  and 
which  value  was  necessary  to  completely  pay  his  indebtedness;  and 
that  subsequently,  and  after  said  compromise  had  been  perfected,  said 
firm  made  express  promises  to  so  retake  said  securities  which  find 
such  a  consideration  in  the  moral  obligation  referred  to  that  they  can 
be  enforced  in  this  action.  It  was  upon  this  theory  that  the  learned 
trial  justice  allowed  a  recovery  in  the  case,  and  we  now  pass  to  a 
consideration  of  tbe  facts  which  especially  bear  upon  this  branch  of  it. 

The  letter  hereinbefore  mentioned,  in  addition  to  the  proposif'  'iis 
of  settlement  therein  set  forth  already  referred  to,  contained  these 
clauses : 

"We  propose  to  offer  oar  moral  obligation  to  take  tiiese  seenrltleB  back 
from  our  creditors  at  80%  at  a  date  not  later  than  April  1,  1895.  [Reference 
being  thereby  made  to  the  securities  which  were  to  be  delivered  to  the 
firm's  creditors  in  adjustment  of  their  Indebtedness.]  ♦  *  •  In  sdditlon 
to  our  moral  obligation  to  take  back  the  securities  at  80%  on  or  before.  If 
possible,  April  1,  1895,  we  can  secure  the  written  obligation  of  Mr.  J.  D. 
WlUlamsoD,"  etc.  "You  will  ask  me  how  we  propose  to  take  care  of  onr 
moral  obligation  to  take  back  these  securities  April  l,  1895.  We  reply  as 
follows:  We  propose  to  fortify  our  moral  obligation  by  devoting  every 
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effort  to  collect  from  debtors  what  li  possible  from  our  estate.  Beeldes  the 
above,  the  writer  has  a  large  personal  interest  in  the  Nicaragua  Canal  en- 
terinlse,  which  at  present  could  not  be  sold  for  $2,000.  The  company  is 
DOW  In  process  of  reorganization.  •  •  •  if  this  enterprise  can  be  sared 
from  bankruptcy,  this  asset  may  hare  some  valoe  in  the  future,  and  thus 
aid  us  to  that  extent  to  fortify  our  moral  obligation.  •  •  •  Your  ap- 
pxoTsl  and  acceptance  at  this  plan  will  do  much  in  aiding  us  to  carry  out 
this  settlement." 

As  already  stated,  plaintiff  did  eventually  approve  of  and  accept  the 
plan,  and  executed  a  release  in  accordance  therewith.  Having  ad- 
justed  its  affairs  with  its  various  creditors,  said  firm  resumed  and 
continued  its  business  for  some  time,  the  copartner  Rich  not  dying 
until  March,  1898.  After  the  compromise  had  been  executed,  and  on 
or  about  March  27,  1895,  said  firm  wrote  plaintiff  as  follows: 

"We  are  obliged  to  ask  you  to  carry  the  S8  shares  of  American  District 
Telegraph  stock  *  *  •  until  we  are  able  to  fulfill  our  moral  obliga- 
tion to  yon  to  take  the  stock  off  your  bands  at  80%.  •  •  •  We  trust  that 
within  the  coming  year  that  such  a  fulfillment  of  our  Inteutlona  may  be 
consummated." 

In  the  spring  of  1895  plaintiff  had  a  conversation  with  the  defendant 
Hotchkiss,  in  which  the  latter  asked  plaintiff  to  be  lenient,  and  said 
that  he  proposed  to  pay.  "He  said  that  he  would  pay  as  soon  as  he 
could,  and  take  the  stock  at  $80  a  share.  He  said  he  hoped  to  pay 
within  the  time  specified  that  we  agreed  upon."  Plaintiff  saw  said 
defendant  again  in  the  fall  of  1895,  when  he  said  "he  expected  to  take 
that  stock  at  $80  a  share  within  a  little  time ;  *  *  *  within  a  few 
months."  And  still  again  said  defendant  said  to  plaintiff:  "I  want 
you  to  be  easy.  I  am  going  to  pay.  Business  is  getting  better."  In 
November,  1899,  plaintiff  made  a  formal  tender  of  his  stock  to  the 
defendants,  and  they  refused  to  accept  and  pay  for  the  same.  It 
appears  that  the  market  value  of  the  stock  at  the  time  of  the  tender 
was  $30  a  share.  The  defendants,  or  the  defendant  Hotchkiss  indi- 
vidually, at  the  time  of  the  trial,  owned  a  seat  in  the  stock  exchange, 
which  was  saved  by  the  settlement  with  creditors,  and  which,  from 
being  worth  $30/x)0  at  said  time,  had  become  of  the  value  of  about 
$70,000. 

There  was  no  dispute  upon  the  trial  as  to  the  facts.  Although  one 
or  both  of  the  defendants  were  present  thereon,  no  evidence  was  of- 
fered on  their  behalf,  and  at  the  conclusion  of  the  evidence  it  was 
agreed  by  both  sides  that  the  disposition  of  the  case  should  be  directed 
by  the  trial  justice,  the  submission  of  no  questions  of  fast  to  the  jury 
being  urged  or  asked  in  behalf  of  the  defendants. 

As  indicated  by  his  memorandum  opinion,  the  trial  justice  took  the 
view  that  what  took  place  between  the  defendants  and  plaintiff  subse- 
quent to  the  compromise  amounted  to  an  agreement  by  the  former  to 
take  from  the  latter  the  securities  which  he  had  accepted  in  settlement 
at  80  per  cent,  of  their  value  when  they  were  able  so  to  do;  that  said 
promise  found  a  sufficient  consideration  in  the  moral  obligation  as- 
smned  in  the  proposition  for  a  compromise  made  by  defen^mts ;  and 
that  at  or  before  the  time  when  tender  of  the  stock  and  demand  was 
made  defendants  were  in  position  to  comply  with  their  agreement. 
It  is  not  entirely  clear,  either  upon  the  face  of  the  complaint  or  from 
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his  attitude  upon  the  trial,  whether  the  learned  counsel  for  the  plain- 
tiff proceeded  upon  the  theory  that  the  original  letter  referred  to  con- 
tained a  legal  binding  obligation  to  take  back  plaintiff's  securities  at  a 
fixed  valuation,  and  that  the  conversations  between  him  and  the  defend- 
ants subsequent  to  the  execution  of  the  release  operated  as  a  waiver 
of  the  bar  which  the  latter  otherwise  would  have  been  to  the  enforce- 
ment of  the  original  promise,  or  whether  he  proceeded  upon  the 
theory  that  what  was  said  in  the  letter  created  a  mere  moral  obligation 
which  furnished  a  consideration  for  the  promise  made  after  the  release, 
an^  which  constituted  the  real  and  definite  agreement  upon  which 
the  recovery  must  rest.  We  think,  however,  that  his  complaint  so 
includes  both  theories,  and  that  all  of  the  facts  were  so  presented  as  to 
allow  a  recovery  to  stand,  if  at  all,  upon  the  latter  basis,  which  we 
regard  as  the  tenable  one.  While,  as  a  mere  rule  of  pleading,  the 
courts  liave  allowed  cases  of  this  character  to  proceed  upon  the 
former  theory,  this  has  seemed  to  be  done  as  a  matter  of  permission 
and  tolerance,  and  with  full  recognition  of  the  fact  that  it  was  more 
logical  to  treat  the  subsequent  promise  as  the  cause  of  action,  and  the 
original  obligation  reduced  from  a  legal  to  a  moral  character  as  merely 
suppljring  the  consideration.  Depuy  v.  Swart,  3  Wend.  136,  20  Am. 
Dec.  673;  Dusenbury  v.  Hoyt,  53  N.  Y.  521,  13  Am.  Rep.  543; 
Scheper  v.  Briggs,  28  App.  Div.  115,  50  N.  Y.  Supp.  869.  Moreover, 
in  this  case  we  do  not  think  that,  as  alleged  in  the  complaint,  any  legal 
obligation  to  retake  the  securities  was  incurred  at  or  before  the  making 
of  the  ccnnpromise  agreement.  The  engagement  then  undertaken  in 
this  respect  was  expressly  stripped  of  any  legal  binding  force  by  the 
language  used. 

Neither  do  we  think  that  material  error  was  committed,  or  any  sub- 
stantial injury  caused  to  defendants,  by  the  refusal  of  the  court  upon 
the  trial  to  cause  plaintiff  to  make  an  election  between  the  causes  of 
action  set  forth  in  his  complaint.  At  the  time  the  motion  was  made  the 
course  of  the  trial  had  indicated  very  plain^  upon  which  one  a  re- 
covery must  be  had  if  at  all.  Tuthill  et  al.  v.  Skidmore  et  al.,  124  N.  Y. 
148,  26  N.  E.  348. 

In  a  preliminary  way  it  is  urged  by  the  learned  counsel  for  the  ap- 
pellants that  the  letter  issued  by  defendants'  firm,  and  upon  which  this 
action  must  ultimately  rest,  did  not  contain  any  then  present  actual 
engagements  or  promises  of  even  a  moral  character,  but  was  simply  a 
tentative  proposition  of  what  the  defendants  would  do  in  the  future 
if  their  creditors  viewed  with  favor  the  proposition.  We  do  not, 
however,  coincide  with  this  view.  While  the  words,  "We  propose  to 
offer  our  moral  obligation  to  take  these  securities  back  from  our 
creditors  at  Sofo  at  a  date  not  later  than  April  1895,"  would,  stand- 
ing by  themselves,  upon  casual  inspection,  seem  to  sustain  the  defend- 
ants' theory,  we  think  the  entire  letter,  considered  in  all  its  parts,  is  a 
distinct,  definite,  present  proposition  sid)mitted  to  the  creditors,  and 
that  this  is  fully  indicated  by  the  closing  sentence,  "Your  approval  and 
acceptance  of  this  plan  will  do  much  in  aiding  us  to-carry  out  this  set- 
tlement." 

No  defense  under  the  statute  of  frauds  to  defendants'  agreement  was 
interposed  by  their  answer,  or  urged  upon  the  argument  of  this  appeaL 
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Therefore,  passing  by  these  preliminary  propositions,  we  come  to  the 
consideration  upon  the  merits  of  the  interesting  question  whether  a 
moral  obligation  from  defendants  to  plaintiff  did  survive  the  execution 
of  the  compromise  agreement,  which  would  furnish  a  legal  considera- 
tion for  a  promise  and  agreement  by  the  defendants  to  retake  these 
securities,  and  whether  such  promise  and  agreement,  definite  and  dis- 
tinct enough  to  be  enforced,  was  made.  We  understand  it  to  be  con- 
ceded by  the  appellants  that  if  plaintiflf,  under  proceedings  in  bank- 
ruptcy or  in  other  involuntary  form,  had  been  compelled  to  accept  the 
stock  received  by  him  in  full  legal  settlement  of  an  indebtedness  which 
it  did  not  in  fact  actually  pay,  a  moral  obligation  upon  the  part  of  the 
debtor  to  pay  the  deficiency  would  have  survived  his  discharge  from 
his  legal  and  enforceable  obligations,  which  would  be  a  sufficient  con- 
sideration for  a  subsequent  promise  to  pay  such  balance.  Upon  the 
other  hand,  we  understand  that  it  is  conceded  by  the  respondent  that, 
if  plaintiff,  without  further  agreement  or  provision  by  voluntary  pro- 
ceedings of  compromise  had  accepted  the  stock  in  question  in  full  set- 
tlement and  satisfaction  of  the  indebtedness  due  to  him,  no  moral  obli- 
gati<m  upon  the  part  of  the  debtor  would  have  survived  which  would 
haye  furnished  an  adequate  consideration  for  a  subsequent  promise  to 
pay.  At  least,  whether  conceded  or  not,  these  propositions  seem  to 
be  established  beyond  any  question.  Dusenbury  v.  Hoyt,  supra; 
Stafford  v.  Bacon,  i  Hill,  532,  37  Am.  Dec.  366;  Ainsworth  v.  Powell, 
8  Wkly.  Dig.  333 ;  Matter  of  Merriman*s  Estate,  44  Conn.  587,  Fed. 
Cas.  No.  9,479. 

Conceding  this  latter  rule,  however,  it  is  urged  on  behalf  of  the 
plaintiff  that  the  debtors  in  a  voluntary  compromise  may,  by  their  acts, 
expressly  provide  for  that  survival  of  the  moral  obligation  in  the  future 
to  pay  in  full  the  indebtedness  ccmipromised,  which,  by  rule  of  law, 
would  remain  in  the  case  of  the  discharge  of  a  debtor  by  process  in- 
voluntary as  against  his  creditors,  and  that  this  is  what  has  been  done 
in  the  case;  that  defendants'  firm  expressly  assumed  an  obligation 
resting  upon  their  conscience,  and  intended  to  survive  and  take  effect; 
after  their  legal  discharge,  to  make  good  any  balance  of  their  debts 
remaining  actually  unpaid  by  the  surrender  of  their  securities.  We. 
think  that  this  contention  is  well  founded.  Under  the  wide  power 
which  parties  have  to  form  and  fashion  their  agreements  as  they  deem 
best,  we  think  that  the  firm  of  Hotchkiss  &  Co.,  as  an  inducement  to 
their  creditors  to  make  a  voluntary  compromise,  did  bind  themselves 
in  honor,  if  they  were  able  so  to  do,  to  satisfy  in  full  the  claims  against 
them,  even  after  they  had  been  discharged  from  legal  obligation  so 
to  do.  The  promise  to  retake  the  securities  turned  out  to  their  credit- 
ors at  the  price  at  which  they  were  accepted  amounted,  in  substance, 
to  a  promise  to  make  full  payment.  .  If  the  securities  were  taken  back 
at  the  price  fixed,  their  value  at  that  price  would  be  sufficient  substan- 
tially to  pay  the  debts  in  full.  We  think  this  was  the  purport  of  what 
said  firm  promised  in  their  original  circular  letter  referring  to  moral 
obligations,  especially  constructed  in  the  light  of  the  letter  issued  after 
the  comoromise  had  been  effected  referring  to  their  inability  thus  far 
to  fulfill  such  moral  obligation.  Their  creditors  accepted  in  com- 
promise certain  securities  at  a  fixed  price,  and  at  which  price  said 
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securities  paid  the  debts  in  full.  It  is  apparent,  however,  that  at  the 
time  the  parties  regarded  the  valuation  as  an  arbitrary  one,  and  one 
which  did  not  by  any  means  represent  the  market  value  thereof. 

Subsequent  events  showed  that  it  very  largely  exceeded  the  actual  value 
of  the  securities,  at  least  in  the  case  of  the  stock  which  plaintiff  took. 
Realizing  or  anticipating  this,  the  debtors  said  to  their  creditors,  in 
substance,  that  if  they  would  take  these  securities  at  the  arbitrary  price 
which  furnished  payment  in  full,  they,  the  debtors,  as  a  matter  of 
conscience  and  honor,  would  thereafter,  if  able,  protect  the  creditors 
against  any  deficiency,  and  secure  payment  in  full  of  the  debts,  by  re- 
taking said  securities  at  the  price  fixed.  To  our  mind,  what  was  said 
and  done  upon  this  subject  operated  to  preserve  by  actual  promise  the 
same  moral  obligation  to  protect  creditors  which  would  have  survived 
under  a  rule  of  law  if  the  discharge  had  been  by  force  of  law,  rather 
than  by  voluntary  proceedings.  We  think  that  the  moral  obligation 
assumed  by  the  debtors,  having  the  purpose  suggested  to  secure  pay- 
ment in  full  of  a  prior  indebtedness,  may  be  regarded  as  being  so  con- 
nected with  and  relating  to  a' prior  le^I  oblifi^tton  as  to  brinff  it  within 
the  characteristics  of  moral  obligations  which  are  held  sufficient  to 
furnish  a  legal  consideration  for  subsequent  promises  or  agreements. 
It  has  been  held  that  a  mere  obligation  of  morals  or  conscience,  en- 
tirely disconnected  with  and  having  no  origin  in  any  legal  or  equitable 
obligation,  would  not  be  sufficient  to  operate  even  as  a  consideration 
for  a  promise  or  agreement.  That,  however,  is  not  this  case.  Gould- 
ing  V.  Davidson,  26  N.  Y.  604,  610;  Ehle  v.  Judson,  24  Wend.  97. 

We  do  not  think  that  defendants'  contention  is  well  founded  that  Lny 
such  obligation  as  we  have  discussed  was  either  in  contradiction  of  the 
written  agreement  between  the  parties  as  evidenced  by  the  instrument 
of  compromise,  or  that  it  was  canceled  and  discharged  by  such  agree- 
ment. The  rules  which  they  invoke  in  this  respect  clearly  and  mani- 
festly relate  to  legal  and  enforceable  obligations.  Undoubtedly,  the 
agreement  of  compromise  which  the  plaintiff  executed  absolutely  dis- 
charged and  exonerated  defendants  from  any  legal  liability  in  respect 
to  the  indebtedness  which  they  had  theretofore  owed.  But  we  think 
this  was  its  extent  and  limit  so  far  as  the  questions  involved  in  this 
case  are  concerned.  The  promise  to  retake  securities  delivered  to 
their  creditors  was  manifestly  intended  to  take  effect  after  their  dis- 
charge. In  our  view,  it  was  not  a  legally  binding  promise.  If  noth- 
ing more  had  been  done  in  respect  to  it,  it  could  not  have  been  en- 
forced. It  simply  furnished  a  consideration  for  a  promise  and  agree- 
ment made  after  defendants  had  been  discharged  by  their  compromise, 
and  for  that  purpose  and  to  that  extent  we  think  it  was  not  destroyed 
by  such  compromise.  There  seems  to  be  no  question  but  that  in  the 
case  of  a  discharge  of  a  debtor  from  his  legal  obligations  by  proceed- 
ings which  are  involuntarily  as  against  his  creditors  a  moral  obligation 
to  pay  his  debts  in  full  survives.   This  case  is  similar  to  that. 

The  remaining  query  in  this  connection  is  whether  that  which  was 
said  by  the  defendants  was  a  sufficient  promise  and  a^^eement,  based 
upon  the  moral  obligation  to  take  plaintiff's  securities,  to  sustain  this 
action.  Under  the  course  adopted  by  the  parties  in  requesting  the 
trial  justice  to  dispose  of  this  case  without  submission  to  the  jury,  it 
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is  our  duty  to  assume  in  support  of  his  disposition  any  facts  which  he 
was  entitled  to  find  upon  the  evidence.  We  think  that  he  was  so 
entitled  to  find  from  the  defendants'  letters  of  March  27,  1895,  and 
from  the  conversations  had  by  the  plaintiff  with  the  defendant  Hotch- 
kiss,  and  to  which  already  reference  has  been  made,  that  the  defend- 
ants, in  1 895, -promised  that  they  would  retake  the  stock  in  question 
at  $80  a  share  as  soon  as  they  could,  and  that  business  was  improv- 
ing, and  that  they  would  be  able  to  do  this  "within  a  little  time," 
"within  a  few  mcMiths";  also  that  the  time  of  plaintiff's  tender  and 
demand  in  1899  allowed  a  reasonable  and  sufficient  time  for  compli- 
ance; also  that  with  an  ownership  of  a  seat  in  the  stock  exchange 
worth  $70,000  defendants  were  able  to  comply  with  the  agreement. 
We  think  it  was  permissible  for  the  trial  justice  to  thus  deduce  from 
the  evidence  conclusions  of  a  definite  promise  to  do  a  definite  thing 
within  the  time  allowed  by  plaintiff,  and  the  ability  to  perform  this 
agreement.  In  answer  to  the  suggestion  made  in  behalf  of  appel- 
lants that  there  was  not  sufficient  evidence  of  ability  to  pay,  because 
the  value  of  the  seat  in  the  stock  exchange  would  not  be  sufficient 
to  pay  all  debts  which  had  been  of  a  character  similar  to  plaintiff's,  it 
may  be  said  that  there  was  no  such  evidence  of  the  present  existence 
of  those  debts  as  would  support  this  contention.  The  liability  would 
not  rest  upon  defendants  to  pay  such  other  indebtedness,  unless  by 
reason  of  some  new  obligation  incurred  after  the  compromise  pro- 
ceedings. It  does  not  appear  that  any  such  new  obligation  has  been 
incurred  to  the  other  creditors. 

Lastly,  in  support  of  this  appeal  it  is  urged  somewhat  briefly  and 
incidentally  that  the  firm  of  Hotchkiss  &  Co.  was  dissolved  by  their 
assignment,  and  that  thereafter  one  of  the  members  of  said  copart- 
nership would  not  be  authorized  to  bind  the  latter  or  his  associates 
by  any  promise  or  agreement  to  pay  plaintiff's  indebtedness.  While 
the  insolvency  and  general  assignment  of  a  copartnership  would  or- 
dinarily and  technically  operate  as  a  dissolution  thereof,  we  think 
that  upon  the  facts  appearing  in  this  case  the  copartnership  of  de- 
fendants existing  in  1895  must  be  regarded  as  having  been  a  resump- 
tion and  continuance  of  the  original  copartnership,  rather  than  a  new 
one.  The  original  circular  letter  for  the  settlement  of  claims  issued 
after  the  general  assignment  distinctly  looked  to  so  adjusting  daims 
against  the  firm  that  it  could  resume  and  continue  its  business.  After 
the  adjustment  it  did  resume  and  continue  its  business  in  all  respects 
the  same  as  before.  The  firm  name  and  the  copartners  were  precisely 
the  same.  The  various  instruments  adjusting  debts  executed  after 
the  assignments  were  executed  by  the  various  defendants  as  members 
of  said  firm,  and  recited  that  "the  said  firm  of  Horace  L.  Hotchkiss 
&  Co.  was  desirous  of  resuming  business  as  bankers  and  brokers," 
etc.  The  indebtedness  which  was  the  basis  of  all  negotiations  and 
agreements  with  plaintiff  was  a  firm  indebtedness,  and  the  moral 
obligation  which  was  preserved  over  and  beyond  the  settlement  of 
legal  obligations  was  of  a  copartnership,  rather  than  an  individual, 
nature.  The  recognition  of  this  moral  obligation  upon  which  plain- 
tiff's cause  of  action  is  based  is  found  not  only  in  conversations  had 
by  him  with  the  defendant  Hotchkiss,  but  also  in  the  letter  of  March 
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27^  1895,  which  was  written  by  the  defendant  Hedges  in  the  firm  name. 
Under  all  of  these  circumstances,  it  seems  to  us  that  it  was  permissible 
for  the  trial  justice  to  find  that  the  copartnership  in  existence  in  1895 
was.  for  the  purposes  of  this  action,  a  continuation  of  the  old  one, 
rather  than  a  new  one,  formed  after  the  assignment ;  that  any  obliga* 
tions  to  plaintiff  in  respect  to  this  prior  indebtedness  rested  upon  the 
firm  and  the  various  members  thereof ;  that  the  letter  of  the  defend- 
ant Hedges  and  the  conversations  of  the  defendant  Hotchkiss  indi- 
cate a  common  purpose  of  the  copartners  to  recognize,  adjust,  and 
fulfill  the  engagements  of  the  copartnership,  and  that  each  of  the 
defendants  is  bound  by  what  was  said  and  done  by  the  other  in  car- 
rying out  this  object.  We  think  the  judgment  should  be  afi&rmed, 
with  costs. 

Judgment  and  order  affirmed,  with  costs.   All  concur. 


(Supreme  Court  Appellate  Division.  First  D^artment.   March  18,  1908.) 

L  LiBKi, — IsBUR— Ikstructiok. 

Where,  Id  an  action  for  libel,  the  publications  complained  of,  by  a  fair 
construction,  only  charged  plaintiff  with  having  put  his  wife  In  an  Insane 
asylum  without  cause,  and  one  of  the  articles  contained  a  statement  that 
plaintiff  had  testified  that  the  wife  had  accused  talm  of  trying  to  poison 
her,  but  the  statement  could  not  be  nnderstood  otberwtoe  than  as  a  claim 
that  the  wife  was  under  an  Insane  delusion,  and  the  complaint  nowhere 
charged  that  any  damages  were  claimed  on  tbe  ground  that  plaintiff  had 
been  charged  with  an  attempt  to  poison.  It  was  error  to  Instruct  that  the 
Jury  might  determine  whetlier  plaintiff  hod  been  charged  with  an  attempt 
to  poison  his  wife. 

2.  tSAHK  — EVIDENCB. 

In  an  action  for  libel,  the  publications  complained  of  having  cbarge<l 
plaintiff  with  putting  his  wife  in  tbe  Insane  asylum  when  she  wa.s 
not  Insane,  and  the  question  as  to  her  sanity  being  the  only  issue,  it  ap- 
peared that  prior  to  tbe  publication  plalntUTs  wife  had  visited  ber  brother 
In  another  state,  who  had  placed  ber  In  an  Insane  asylnm,  and  there  was 
admitted  In  evidence  on  behalf  of  plaintiff  a  letter  from  the  brother  to 
plalntlfT.  Id  which  be  set  out  his  reasons  for  placing  her  In  the  asylnm. 
On  cross-examination  of  plaintiff  no  question  had  been  put  to  him  as  to 
tbe  contents  of  the  letter.  Held,  that  it  was  error  to  admit  the  letter. 

O'Brlcait  J.,  dissenting,  and  Hatch,  J.,  dlnenting  In  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louis  E-  Kuster  against  the  Press  Publishing  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Reversed. 

Pee  75  N.  Y.  Supp.  11 27. 

Argued  before  VAN  BRUNT.  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

John  M.  Bowers,  for  appellant. 
James  L.  Bennett,,  for  respondent. 

Mclaughlin,  J.  This  action  was  brought  to  recover  damages 
for  the  publication  of  alleged  libels.  The  plaintiff  had  a  verdict,  and 
from  the  judgment  entered  thereon  defendant  has  appealed. 
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Two  errors  were  committed  on  the  trial  which  necessitate  a  rever- 
sal of  the  judgment:  (i)  In  permitting  the  jury  to  infer  that  the  ar- 
ticles pubUshed  charged  the  defendant  with  endeavoring  to  poison 
his  wife ;  and  (2)  in  admitting  in  evidence^  against  defendant's  objec- 
tion, a  letter  written  to  the  pmintiff  from  Neola,  Iowa,  by  Mr.  Camp- 
bell, a  brother  of  the  plaintiff's  wife. 

It  seems  unnecessary  to  consider  at  length  the  facts  set  out  In  the 
voluminous  record  further  than  to  point  out  the  errors  referred  to.  A 
fair  construction  of  the  articles  only  charges  the  plaintiff  with  hav- 
ing attempted  to,  or  putting,  his  wife  in  an  insane  asylum,  without 
any  reason  therefor,  and  when  she  was  in  fact  sane.  It  is  true  in 
one  of  the  articles  a  statement  was  made  to  the  effect  that  the  plaintiff, 
in  a  proceeding  instituted  for  the  purpose  of  incarcerating  his  wife  in 
an  insane  asylum,  testified  that  she  had  accused  him  of  trying  to 
poison  her,  but  this  statement,  in  connection  with  the  other  portion 
of  the  article,  could  not  be  understood  by  a  person  of  ordinary  intel- 
ligence otherwise  than  as  a  claim  made  by  the  plaintiff  that  Ws  wife 
was  laboring  under  an  insane  delusion  when  she  made  the  same.  The 
other  articles  in  no  way  connected  the  plaintiff  with  the  claim  made 
by  the  wife  that  she  had  been,  or  some  one  was,  attempting  to  poison 
her,  and  the  complaint  was  evidently  drafted  upon  this  theory,  because 
nowhere  appeared  in  it  appropriate  allegations,  by  innuendo  or  other- 
wise, to  the  effect  that  damages  were  claimed  because  the  articles 
were  libelous  in  that  tiiey  charged  the  plaintiff  with  attempting  to 
poison  his  wife.  Nor  did  the  trial  proceed  upon  any  such  theory. 
This  is  apparent  from  the  evidence  introduced,  as  well  as  by  the 
statement  of  plaintiff's  counsel  in  his  summing  up,  in  which  he  said 
to  the  jury  that  the  issue  "is  simply  this;  Whether  this  man  [re- 
ferring to  the  plaintiff  J  formed  a  madhouse  plot  to  rob  his  wife  of  her 
liberty — to  put  her  into  an  asylum — when  he  believed  her  to  be 
sane."  Notwithstanding  that  none  of  the  articles  charged  the  plain- 
tiff with  having  attempted  to  poison  his  wife,  that  the  complaint  did 
not  predicate  a  recovery  upon  that  ground,  and  that  the  plaintiff's 
counsel  did  not  make  any  such  claim  to  the  jury,  the  learned  trial 
justice  nevertheless  stated  to  the  jury  that  he  would  permit  them  to 
determine  whether  the  articles  did,  in  fact,  charge  the  plaintiff  with 
having  "been  guilty  of  an  attempt  to  poison  his  wife."  An  excep- 
tion was  duly  taken  to  such  instruction.  The  law  is  clear.  If  the  lan- 
guage of  an  article  is  plain  and  unambiguous,  then  it  is  the  duty  of  the 
court  to  determine  whether  or  not  it  be  libelous.  If,  on  the  other 
hand,  the  language  is  ambiguous,  and  of  such  a  character  as  to  lead 
a  person  of  ordinary  intelligence  to  infer  that  a  certain  charge  was 
made,  though  not  m  plain  words,  then  the  court  may  submit  the 
question  to  the  jury,  providing  there  be  a  proper  innuendo  in  the 
complaint.  Moore  v.  Francis,  121  N.  Y.  199,  23  N.  E.  1127,  8  Iv.  R. 
A.  214,  18  Am.  St.  Rep.  810;  Beecher  v.  Press  Pub.  Co.,  60  App.  Div. 
536,  69  N.  Y.  Supp.  895.  Here  the  language  is  not  ambiguous.  As 
already  indicated,  no  person  of  ordinary  intelligence,  after  reading  the 
articles,  could  even  infer  that  they  charged  the  plaintiff  with  poisoning 
his  wife,  or  with  any  charge  other  than  that  of  attempting  to  incar- 
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cerate  her  in  an  insane  asylum  without  any  reason  therefor.  The 
jury  should  have  been  so  insbucted,  and  in  instructing^  otherwise  the 
court  erred. 

The  issue  presented  by  the  pleadings  was  whether  the  plaintiff  had, 
or  was  attempting  to,  put  his  wife  in  an  insane  asylum,  notwithstand- 
ing the  fact  that  she  was  sane.  The  plaintiff,  by  his  complaint,  based 
upon  the  articles,  sought  to  recover  damages  from  the  defendant  be- 
cause such  charge,  without  any  basis  therefor,  had  been  made.  The 
answer  admitted  the  publication  of  the  articles,  and  in  effect  alleged 
that  the  same  were  true,  and  this  was  the  issue,  and  the  only  issue, 
which  was  tried.  During  the  course  of  the  trial  it  appeared  that  the 
plaintiff's  wife,  prior  to  the  publication  of  the  articles,  visited  her 
brother,  who  lived  at  Neola,  Iowa,  and  that  upon  her  arrival  there 
the  brother  induced  her  to  accompany  him  to  Council  Bluffs,  Iowa, 
where  he  placed  her  in  an  insane  asylum.  After  he  had  done  this  he 
wrote  the  plaintiff  a  letter,  in  which  he  set  out  at  length  what  he  bad 
done,  and  the  reasons  therefor,  and  stated  facts  which  conclusively 
established,  it  is  fair  to  infer,  to  his  satisfaction  at  least,  the  insanity 
of  the  plaintiff's  wife.  This  letter  the  plaintiff  was  permitted  to  intro- 
duce in  evidence,  against  defendant's  objection,  and  it  does  not  re- 
quire argument  to  demonstrate  that  it  was  very  material  as  bearing 
upon  the  issue  being  tried.  The  plaintiff  claimed  that  he  was  justi- 
fied in  doing  what  he  did,  because  his  wife  was  insane.  The  articles 
charged,  and  defendant's  answer  asserted,  that  there  was  no  justifica- 
tion for  his  act,  inasmuch  as  the  wife  was  sane.  That  his  wife  was 
placed  in  an  insane  asylum  by.her  own  brother  was  just  the  kind  of 
evidence  calculated  to,  and  which  unquestionably  did,  influence  the 
jury  in  reaching  their  verdict.  The  admission  of  the  letter  in  evi- 
dence is  sought  to  be  sustained  upon  the  ground  that  the  cross-ex- 
amination of  the  plaintiff  justified  it;  but  a  consideration  of  the  rec- 
ord shows  there  is  no  basis  for  the  claim.  Not  a  single  question  was 
put  by  defendant's  counsel  as  to  the  contents  of  the  letter,  and  any 
testimony  given  bearing  upon  that  subject  was  a  voluntary  statement 
made  by  the  plaintiff.  Defendant  was  not  present  when  the  letter 
was  written,  had  no  knowledge  of  its  contents,  and,  of  course,  was  not 
bound  by  any  of  the  statements  contained  in  it.  It  was  not  compe- 
tent evidence  bearing  upon  the  issue,  and  should  have  been  excluded. 

Other  errors  are  alleged,  but  we  deem  it  unnecessary  to  consider 
them  here. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 


VAN  BRUNT,  P.  J.,  and  INGRAHAM,  J.,  concur.   HATCH.  T., 


concurs  on  the  last  ground  stated 
dissents. 
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ALLEN  T.  LESTEB  et  oL 

(Supreme  Goort  Appellate  DItUod,  Eymrtb  Department  Uaidi  10,  1908.) 

1.  Deeds— I*RiTATi£  Wat — R as ekva tion— Construct [On. 

Where  a  deed  of  a  portion  of  lands  belonging  to  the  grantor  provides 
that  the  grantees  shall  dedicate  a  strip  of  the  land  between  a  street  and 
remaining  land  of  the  grantor,  "for  the  purposes  and  use  of  a  public 
highway  and  street,"  no  Intention  to  create  a  private  way  appurtenant 
to  the  grantor's  premises  Is  shown. 

S.  Sahb— Dedication  of  Wat—Refosal. 

Whwe  a  deed  of  a  ptortion  ot  the  premises  of  tbe  grantor  provided 
tbat  the  grantees  should  dedicate  a  strip  20  feet  In  width,  "for  the  pur- 
poses and  use  of  a  public  highway,"  which  strip  would  reach  from  the 
highway  to  the  remaining  lands  of  the  grantor,  and  the  grantees  made 
an  ofTer  of  dedication,  which  was  not  accepted,  the  grantor  bad  a  right. 
In  common  with  the  public,  to  use  the  atrip  as  a  U^way  as  a  means 
of  access  and  egress. 

8L  Sajib— Ai-furtbkant  IDabeuent. 

The  right  became,  in  effect,  appurtenant  to  the  remaining  premises, 
and  passed  to  a  subsequent  grantee,  therettf. 

Appeal  from  Equity  Term,  Erie  County. 

Suit  by  Daniel  W.  Allen  against  Garra  K.  Lester  and  another. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  WILUAMS. 
HISCOCK.  and  NASH,  JJ. 

Levant  D.  Lester,  for  appellants. 
H.  B.  Butterfield,  for  respondent. 

ADAMS,  P.  J.  Prior  to  June  24,  1901,  the  plaintiff,  Allen,  was 
the  equitable  owner,  under  a  contract  of  purchase  from  one  Maurice 
H.  Osborne,-  of  a  parcel  of  land  consisting  of  15  acres,  situate  in  the 
town  of  Hamburg,  in  the  county  of  Erie.  This  land  was  bounded 
on  the  north  by  the  center  of  Maple  avenue,  otherwise  known  as 
"Old  Mile  Strip";  on  the  east  by  lands  of  the  Hamburg  Electric 
Railroad  Company ;  on  the  south  by  lands  of  Adelaide  Bristol ;  and 
on  the  west  by  the  easterly  line  of  the  right  of  way  of  the  Buffalo  & 
Southwestern,  or  Erie,  Railway  Company.  On  the  day  first  above 
mentioned  the  plaintiff  entered  into  a  written  contract  of  sale  with 
the  defendant  Lester,  for  a  portion  of  such  lands,  which,  in  the  de- 
scription thereof,  was  said  to  contain  "two  and  one-half  acres  of  land, 
exclusive  of  that  portion  of  the  above  tract  lying  inside  the  bounds 
of  Maple  avenue  and  a  twenty-foot  strip  off  the  easterly  side  of  the 
above  tract,"  and  subsequently  Lester  assigned  an  interest  in  this 
contract  to  his  codefendant,  Danser.  On  the  ist  day  of  July  follow- 
ing, Osborne,  at  the  request  of  the  plaintiff,  who  had  not  yet  obtained 
title  to  any  portion  of  the  premises  under  his  contract,  conveyed  the 
acres  to  the  defendants,  and  the  deed  thereof  contained  the  fol- 
lowing provision,  viz. : 

"The  parties  of  the  second  part  as  part  consideration  of  the  above  con- 
veyance to  than,  hereby  grant  and  dedicate  the  said  strip  of  land  twenty 
(20)  feet  in  width  off  the  easterly  side  of  the  above  tract  for  the  purposes 
and  use  of  a  public  higbway  and  street" 
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Subsequently,  and  on  the  24th  day  of  September,  1901,  in  partial 
fulfillment  of  his  contract  with  the  plaintiff,  and  at  the  latter's  request, 
Osborne  conveyed  to  the  Hamburg  Railway  Company  another  por- 
tion of  the  premises  mentioned  in  the  contract,  lying  south  of  and 
contiguous  to  the  parcel  conveyed  to  the  defendants,  and  containing 
about  five  acres  of  land.  This  conveyance  was  subject  to  the  follow- 
ing reservation,  as  therein  expressed,  viz. : 

"Excepting  and  reservlns  there&om  a  r^ht  of  way  twenty  feet  In  width 
next  adjacent  to  the  right  of  way  of  the  Hamburg  Railway  CompaDy. 
which  right  of  way  la  to  be  appurtenant  to  the  lands  of  the  flrst  party  not 
hereby  conveyed  and  Is  subject  to  be  crossed  by  sacb  tracks  Hie  Ham- 
burg Railway  Company  as  shall  be  by  it  deemed  needful  for  acceea  to  its 
remaining  premlaes." 

Thereafter,  and  on  the  14th  day  of  June,  1902,  in  complete  fulfill- 
ment of  his  contract  with  the  plaintiff,  Osborne  conveyed  to  the  latter 
the  remaining  portion  of  the  15  acres,  the  deed  thereof  containing 
the  usual  clause  as  to  appurtenances,  but  no  specific  reference  to  the 
"twenty-foot  strip."  Upon  receiving  their  deed  the  defendants  en- 
tered into  possession  of  the  premises  therein  described,  and  in  ful- 
fillment of  their  covenant  made  a  formal  offer  in  writing  to  the  village 
of  Blasdell,  as  well  as  to  the  town  of  Hamburg,  in  which  village  and 
town  the  "twenty-foot  strip"  was  situated,  to  dedicate  the  same  for 
the  purposes  of  a  street  or  highway,  which  offer  was  duly  decline<-. 
for  the  reason  that  the  strip  was  too  narrow  for  highway  purposes; 
whereupon  the  defendants  erected  a  fence  across  either  end  of  the 
strip,  in  consequence  of  which  the  plaintiff,  whose  land  lies  south  of 
the  parcel  conveyed  by  Osborne  to  the  Hamburg  Railway  Company, 
while  he  has  a  right  of  way  20  feet  in  width  along  the  easterly  portion 
of  that  parcel,  is  prevented  from  using  the  continuation  of  such  strip 
extending  to  Maple  avenue  over  the  defendants'  premises;  and  this 
action  is  brought  to  restrain  the  defendants  from  maintaining  the 
fences  so  erected  by  them,  and  to  have  the  strip  of  land  in  ques- 
tion established  as  a  right  of  way  or  public  highway. 

The  learned  trial  court  found  as  one  of  the  facts  of  the  case : 

"That  at  the  time  of  the  execution  and  delivery  of  the  contract  of  pur- 
chase and  Bale  between  this  plaintiff  and  the  defendant  Lest^.  and  of  the 
execution,  delivery,  and  acceptance  of  the  deed  of  conveyance  of  the  said 
premises,  pursuant  to  said  contract,  It  was  the  Intention  of  the  parties  to 
said  respective  Instruments  to  create  a  right  of  way  upon  and  over  the 
said  twenty-foot  strip  of  land,  appurt^iant  to  the  remainder  of  the  said 
premises,  purchased  by  tbe  said  plaintiff  of  the  said  Hanrice  R.  Osborne, 
BB  hereinbefore  stated." 

If,  as  seems  to  be  the  contention  of  the  plaintiff's  counsel,  tUs 
finding  is  to  the  effect  that  it  was  the  intention  of  the  parties  to  create 
and  establish  a  private  right  of  way  fgr  the  benefit  of  and  appurten- 
ant to  the  plaintiff's  premises,  we  are  at  a  loss  to  see  where  it  finds 
sufficient  support  in  the  evidence.  In  the  deed  to  the  Hamburg  Rail- 
way Company,  which  was  executed  at  the  request  of  the  plaintiff, 
care  was  taken  to  reserve  a  strip  off  the  eastern  boundary  of  the 
premises  conveyed,  20  feet  in  width,  for  a  right  of  way,  which  right 
was  expressly  declared  to  be  appurtenant  to  other  lands  of  the  gran- 
tor. This  certainly  was  a  clear  and  explicit  declaration  of  the  inten- 
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tion  of  the  parties  to  establish  a  right  of  way  over  this  particular 
parcel  of  land,  and  as  the  remaining  premises  were  subsequently 
conveyed  to  the  plaintiff,  together  with  all  the  appurtenances  there- 
unto belonging,  he  undoubtedly  obtained  the  right  to  an  easement 
over  the  land  belonging  to  the  railway  company;  but  there  was  no 
such  reservation  in  the  defendants'  deed,  nor  did  it  contain  any  lan- 
guage, so  far  as  we  can  discover,  to  indicate  that  a  private  right  of 
way  was  within  the  contemplation  of  the  parties.  It  simply  provided 
that  the  grantees  named  therein  should  dedicate  a  strip  of  land  20 
feet  in  width  "for  the  purposes  and  use  of  a  public  highway  and 
street."  It  is  true  that  the  plaintiff,  on  his  cross-examination,  testified 
that  he  told  the  defendant  Lester  in  substance,  either  ^t  or  prior  to 
the  time  of  the  execution  of  the  contract  with  him,  that  he  owned 
the  entire  strip,  and  would  require  a  way  out ;  but  this  is  denied  by 
Lester,  who  says  that  when  he  signed  the  contract  he  did  not  know 
that  the  plaintiff  owned  or  had  any  interest  in  the  lands  in  question 
other  than  the  2j4-acre  parcel  purchased  by  him  (Lester) ;  but,  how- 
ever that  may  be,  the  fact  remains  that  no  such  reservation  was 
made>  and  that  Maple  avenue  is  inaccessible  to  the  plaintiff  under 
existing  conditions,  unless  he  can  force  the  defendants  to  keep  the 
strip  open  and  unobstructed  as  and  for  a  public  highway,  notwith- 
standing the  same  has  been  refused  by  the  village  and  town,  to  one 
or  both  of  which  the  same  was,  and  must  necessarily  have  been,  dedi- 
cated. 

We  proceed,  therefore,  to  a  brief  consideration  of  what  we  deem 
the  vital  question  in  the  case.  The  language  of  the  defendants'  deed 
to  which  attention  has  been  directed  was  not  a  mere  condition.  It 
was  something  more  than  that.  It  was  in  the  nature  of  an  express 
covenant  to  dedicate  for  public  highway  purposes  a  portion  of  the 
premises  embraced  in  the  deed,  and  such  covenant  was  made  and 
accepted  as  a  part  of  the  consideration  for  the  conveyance;  so  that, 
so  far  as  Osborne,  the  grantor,  is  concerned,  it  may  be  said  that  he 
parted  with  his  land  upon  the  faith  and  understanding  that  his 
grantees  would  open  up  this  strip  of  land  to  the  public,  and  thereby 
furnish  him  a  means  of  access  to  Maple  avenue  from  his  remaining 
lands.  In  other  words,  he  acquired  a  right,  in  common  with  the 
general  public,  to  use  this  strip  forever  as  a  public  highway,  and  to 
insist  that  it  be  kept  open  and  unobstructed  at  all  times  for  the 
benefit  of  his  premises,  and  as  a  means  of  access  to  and  egress  from 
the  same,  even  though  the  dedication  thereof  might  not  be  accepted 
by  the  proper  local  authorities ;  and,  if  this  be  so,  then  it  woiild  seem 
to  follow  that  such  a  right  became  in  effect  appurtenant  to  his  remain- 
ing premises,  and  as  such  passed  to  the  plaintiff  as  his  grantee. 
Haight  v.  Littlefield,  147  N.  Y.  338,  41  N.  E.  696.  The  facts  of  this 
case  are  somewhat  different  from  those  of  the  one  cited,  but  we  do 
not  see  why  they  are  not  analogous  in  principle,  or  why  the  same 
rule  should  not  obtain  in  a  case  where  a  grantee,  as  part  consideration 
of  the  grant,  expressly  agrees  to  open  and  maintain  a  public  high- 
way, as  in  one  where  the  grantor  describes  the  lands  conveyed  as 
bounded  upon  a  strip  of  land  designated  in  the  deed  as,  but  which 
in  fact  was  not,  a  pubUc  highway.    In  either  case  an  easement  or 
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public  right  of  way  was  attached  as  an  appurtenance  to  the  land  con- 
veyed, and  in  both  cases  such  easement  constituted  a  property  right, 
for  the  invasion  of  which  a  court  of  equity  is  able  to  furnish  relief. 
Haight  V.  Littlefield,  supra. 

VVe  have  examined  the  exceptions  taken  during  the  progress  of 
the  trial,  and  as  they  do  not,  in  our  opinion,  present  prejudicial 
error,  we  conclude  that  the  judgment  appealed  from  should  be  af- 
firmed. 

Judgment  affirmed,  with  costs.  All  concur. 


POTTER  ▼.  HODOMAN  et  mL 
(Supreme  Ck>urt,  Appellate  Division,  Third  Department  March  11,  1903.) 

1.  TrUBTB— CbkATION— WlI,I.B— CONBTBUCTIOH. 

Where  a  will  declared  that  executors  gbould  use  the  real  property 
'previously  bequeathed  to  them  in  trust  to  the  support  of  testator's  sou 
during  his  natural  life,  and  declared  that  the  trustees  were  empowered 
to  sell  such  real  estate,  or  any  part  thereof,  to  carry  out  the  provisions 
of  the  trust,  the  will  created  a  valid  trust  for  the  support  of  the  son*  and 
vested  the  title  to  the  real  estate  in  the  executors. 

S.  SaMR— POWBK  TO  MORTOAOX. 

Where  a  wUl  devised  real  estate  to  a  trustee  to  apply  the  rents  and 

profits  to  the  support  of  testator's  son,  and  authorized  the  trustee  to  sell 
the  real  estate,  or  any  part  thereof,  to  carry  out  the  provisions  of  the 
trust,  the  trustee  was  not  thereby  empowered  to  mortgage  any  part  of 
the  tend  so  devised. 

1  Same— MoKTOAOE  by  Trustebb— Approval  bv  Court. 

Where,  In  an  action  to  foreclose  a  mortgage,  by  a  trustee,  which  the 
instrument  creating  the  trust  did  not  empower  him  to  give,  there  was 
no  evidence  of  necessity  for  the  mortgage,  or  showing  that  the  funds 
received  were  applied  to  the  benefit  of  the  cestui  qui  trust,  a  contention 
that  the  court,  In  granting  foreclosure  of  the  mortgage,  must  be  deemed 
to  have  approved  and  ordered  tiie  same,  could  not  be  sustained. 

Appeal  from  Special  Term. 

Action  by  Ada  J.  Potter  against  Alfred  C  Hodgman,  as  admin- 
istrator and  trustee  with  the  will  annexed  of  Mary  Eldridge,  de- 
ceased, and  others,  for  the  foreclosure  of  a  mortgage  given  by  one 
Armstrong  as  trustee  under  the  will  of  said  decedent.  Defense  was 
that  under  the  trust  the  trustee  had  no  autliority  to  mortgage  the 
property  in  question.  From  a  judgment  in  favor  of  plaintiff  de- 
creeing foreclosure,  defendants  appeal.  Reversed. 

Argued  before  PARKER,  P.  J.,  and  CHASE,  CHESTER,  and 
LYON,  JJ. 

Edgar  Hull  (C.  H.  Sturges,  of  counsel),  for  appellants. 

R.  O.  Bascom  (Edgar  T.  Brackett,  of  counsel),  for  respondent. 

PARKER,  P.  J.  Upon  the  argument  of  this  appeal  both  parties 
seem  to  agree  that  the  executors  named  in  the  will  in  questi<Mi  took 
the  real  estate  in  trust  to  receive  the  rents  and  profits  thereof,  and 
to  apply  the  same  to  the  support  and  maintenance  of  the  testatrix's 
son,  William  H.  Eldridge,  during  his  life ;  and  they  seem  further  to 
agree  that  such  trust  was  also  broad  enough  to  allow  the  trustee  to 
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apply  the  real  estate  itself  to  such  supiKtrt  and  maintenance  if  the 
income  therefnxn  should  prove  insufficient  And  the  respondent, 
basing  his  argument  upon  such  a  situation,  claims  that  the  tnistee, 
under  such  a  trusty  took  the  legal  title,  and  thai,  as  one  of  the  methods 
of  "applying"  such  real  estate  to  the  support  of  the  son,  he  was  au- 
thorized to  mortgage  it  to  secure  money  borrowed  for  that  purpose. 
He  claims,  therefore,  that  the  mortgage  in  question,  being  given  by 
one  who  had  succeeded  to  the  full  powers  of  those  named  in  the  will, 
was  permitted  by  the  provisions  of  this  trust,  and  that  this  plaintiff 
was  protected  in  receiving  it  as  a  security  for  the  money  she  loaned 
him. 

Unless  by  the  phrase,  "use  and  apply  the  real  property  hereinbe- 
fore bequeathed  to  them  in  trust  to  the  support  and  maintenance  of 
my  said  son,  William  H.  Eldridge,  for  and  during  the  period  of  his 
natural  life,"  we  are  to  assume  that  the  right  "to  receive  the  rents 
and  profits"  of  such  real  estate  and  "apply  them"  to  the  use  of  said 
Eldridge  was  given,  no  valid  trust  was  created.  Real  Property  Law, 
§  76  (Laws  c.  547).  If  the  words  "use  and  apply"  mean  merely 
to  sell  the  property,  and  use  the  money  received  therefrom  to  support 
the  son,  then  no  title  vested  in  the  trustee.  It  was  a  mere  naked 
power,  under  section  77,  and  clearly  no  right  to  mortgage  was  g^ven. 
So,  if  by  that  phrase  it  was  intended  that  the  trustee  should  receive 
the  rents  and  profits  and  apply  them,  only,  to  the  son's  support  for 
life,  then  a  right  to  mortgage  the  real  estate  would  clearly  not  be 
included  within  the  provisions  of  the  trust.  It  is  not  at  all  clear 
which  scheme  was  intended  by  the  testatrix,  but,  in  view  of  the  pro- 
visions in  the  fourth  clause  of  the  will,  empowering  the  trustee  "to 
sell  and  convey  said  real  property,  or  any  part  thereof,  for  the  ef- 
fectual carrying  out  of  the  provisions  of  the  trust,"  it  would  seem 
that  she  understood  that  a  trust  was  created,  and  anticipated  that 
at  some  time  the  real  estate  itself  would  be  needed  to  effectually 
carry  out  its  provisions;  and  therefore  I  am  inclined  to  adopt  that 
construction  upon  wluch  the  parties  hereto  seem  to  be  agreed.  But  I 
would  not  reach  that  conclusion  were  it  not  for  the  provisions  of  the 
fourth  clause,  last  above  cited,  and  hence  I  cannot  ignore  the  full 
meaning  and  effect  of  such  clause  in  determining  what  are  the  powers 
devolved  upon  the  trustee  by  the  provisions  of  this  trust.  Under 
this  construction  he  is  directed  to  receive  the  rents,  etc.,  and  apply 
them  to  the  support  of  the  son.  If,  however,  they  prove  insuffi- 
cient, and  it  becomes  necessary  to  "apply"  the  real  estate  itself  to 
that  purpose,  there  is  a  specific  direction  in  the  will  as  to  how  he 
shall  make  that  application.  He  shall  sell  and  convey  it.  Cearly, 
he  is  not,  by  that  direction,  authorized  to  mortgage.  Am.  &  Eng. 
Ency.  of  Law,  vol.  27,  page  225 ;  Coutant  v.  Servoss.  3  Barb.  128, 
140,  141 ;  Shaw  v.  Saranac  Horse  Nail  Co.,  144  N.  Y.  220,  224,  39 
N.  E.  73.  And  so  the  specific  duty  which  the  trust  imposes  upon  him 
is  to  sell  the  real  estate  whenever  it  becomes  necessary  to  apply  it 
to  the  son's  support.  In  the  face  of  this  direction  and  power,  was 
it  necessary  for  him  to  mortgage  in  order  to  "apply"  the  real  estate 
to  the  purposes  of  the  trust?  Was  it  proper  for  lum  to  do  so?  It 
80N.T.S.— 67 
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may  have  been  a  better  method,  but  was  it  the  one  m-ovided  for  by 
the  provisions  of  the  trust?  Cl«irly,  it  was  not.  Had  there  not 
been  any  provision  for  a  sale,  then,  possibly,  the  court  miffht  have 
ordered  a  mortgage,  as  was  done  in  Rogers  v.  Rogers,  iii  N.  Y.  228, 
18  N.  E.  636;  but  in  the  face  of  such  a  power  of  sale  a  mortgage 
seems  to  be  utterly  unnecessary,  and  substantially  in  contravention 
of  the  terms  of  the  trust. 

It  is  suggested  that,  had  the  trustee  applied  to  the  court  for  leave 
to  make  application  of  the  real  estate  to  the  son's  support  by  means 
of  a  mortgage  thereon,  the  court  would  have  authorized  one  to  be 
given,  and  that  what  the  court  would  have  then  ordered  the  court 
may  be  deemed  to  have  approved  and  ordered  in  granting  the  judg- 
ment of  foreclosure  and  sale  in  this  action,  and  2  Perry  on  Trusts 
(4th  Ed.)  §  476,  is  cited  as  authority  for  the  latter  proposition.  But, 
in  the  first  place,  it  is  begging  the  question  to  assume  that  the  court 
would  have  made  such  an  order.  Inasmuch  as  the  terms  of  the  trust 
provided  a  method  of  so  applying  the  real  estate,  the  court  would 
doubtless  have  left  the  trustee  to  follow  the  instructions  therein  con- 
tained. O'Connor  v.  Waldo,  83  Hun,  489,  491,  31  N.  Y.  Supp.  1105. 
But,  if  the  court  would  have  at  all  interfered  with  its  provisions  in 
that  respect,  it  would  have  done  so  only  on  clear  proof  made  that 
proper  reasons  existed  for  the  same.  No  proof  whatever  tq)on  Uiose 
questions  appears  to  have  been  made  to  the  court  that  is  supposed 
to  have  now  approved  and  made  such  an  order.  Upon  the  trial 
of  this  action  it  is  not  made  to  appear  that  the  income  was  not 
enough  to  support  the  son.  It  is  not  made  to  appear  that  the  prop- 
erty needed  any  repairs,  nor  that  any  reason  existed  why  a  mort- 
gage should  have  been  given  at  the  time  the  one  being  foreclosed  was 
taken.  And  it  is  quite  doubtful,  from  the  evidence,  that  any  consid- 
erable portion  of  the  $1,300  advanced  to  the  trustee  was  actually 
applied  to  the  support  of  the  son,  or  even  to  the  benefit  of  the  trust 
property  itself.  No  facts  were  established  on  the  trial  in  the  court 
below  that  can  be  considered  in  any  way  to  have  enlarged  the  au- 
thority of  the  trustee  to  execute  a  mortgage  upon  the  trust  prop- 
erty beyond  what  appears  from  the  terms  of  the  will  itself.  That  will 
must  be  supposed  to  have  been  before  the  plaintiff  when  she  made 
the  loan  and  took  this  mortgage ;  and  from  its  terms  she  was,  in  my 
opinion,  bound  to  take  notice  that  it  gave  no  authority  to  the  trustee 
to  execute  the  mortgage  in  question.  The  mortgage  was,  therefore, 
V(Md  (Bloomer  v.  Waldron,  3  Hill,  361,  371),  and,  she  having  notice 
that  the  trustee  was  acting  beyond  the  scope  of  his  authority  in  exe- 
cuting it,  is  not  protected  by  any  principle  of  equity  to  wmch  I  am 
referred.  A  judgment  directing  a  foreclosure  and  sale  under  such 
mortgage  was  unwarranted,  and  must,  therefore,  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costa  to  appellant  to  abide 
«vent  An  eoncor. 
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UADI90K  ▼.  BBOWBB. 
(Sapreme  Court.  Appellate  DlTlsion,  Bint  Deimrtment  ManA  20,  1008.) 

1.  Textosabt  Iitjdhcth>h  —  DiBMisSAit  or  AcTiov  —  DsrBNDAnT'B  Cosm  — 

Recotert. 

In  an  action  for  the  recovery  of  certain  bonds,  a  temporary  injunction 
was  granted,  to  be  continued  on  condition  plalntiCC  paid  ova  a  certain 
sum  to  defendant  within  a  spedfled  time.  Plaintiff  did  not  make  the 
payment  wltbln  tbe  time,  but  did  w  subsequently,  and  the  bonds  were 
turned  over  to  him.  Plaintiff  moved  to  diacontinue,  but  failed  to  pay 
the  taxable  costs  as  ordered.  The  case  was  then  discontinued,  on  de- 
fendant's motion,  for  lack  of  prosecution.  Beld,  that  defendant  was 
entitled  to  recover  expenses  incurred  In  gettlDg  rid  of  the  Injunction, 
as  the  Judgment  of  dlsmlsBal  was  a  final  determination  that  plaintiff 
was  not  entitled  thereto. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Winfield  S.  Madison  against  Charles  De  Hart  Brewer. 
From  an  order  den3ring  a  motion  for  an  assessment  of  damages  sus- 
tained by  reason  of  th^  granting  of  a  temporary  injunction,  defendant 
appeals.  Reversed. 

See  76  N.  Y.  Supp.  1019. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHLIN.  JJ. 

Charles  De  Hart  Browcr,  for  appellant. 
Henry  B.  Twombly,  for  respondent. 

McLaughlin,  T.  As  collateral  security  for  the  payment  of  a 
loan,  the  plaintiff  delivered  to  the  defendant  certain  bontk,  which  he 
refused  to  return  after  the  amoimt  of  the  loan  and  interest  thereon 
had  been  offered  to  him.  Thereupon  the  plaintiff  brought  this  action 
to  obtain  possession  of  the  bonds,  and  procured  a  temporary  in- 
junction pending  the  return  of  an  order  to  show  cause  why  the  same 
should  not  be  continued  during  the  pendency  of  the  action.  Upon 
the  return  of  the  cffder  to  show  cause,  the  injunction  was  continued 
on  condition  that  within  five  .days  the  plaintiff  pay  to  the  defendant 
$500,  with  interest,  and  that,  if  he  failed  to  make  such  payment  within 
that  time,  then  the  motion  should  be  denied  and  the  injunction  va- 
cated. Such  payment  was  not  made  within  the  time  provided,  but, 
instead,  the  plaintiff  appealed  from  the  order,  and  the  same  was  af- 
firmed. Thereafter  the  plaintiff  paid  to  the  defendant  a  specified 
sum,  and  received  the  bonds  in  question.  Subsequent  to  the  plaintiff's 
receiving  the  bonds,  the  case  appeared  upon  the  calendar  for  trial, 
when  a  motion  was  made  by  the  plaintiff  to  discontinue  the  same, 
which  was  granted  upon  the  payment  of  the  taxable  costs,  which 
the  plaintiff  neglected  and  refused  to  pay,  and  thereafter  defendant 
moved  to  discontinue  the  action  for  lack  of  prosecution.  The  mo- 
tion was  granted,  and  then  defendant  moved  for  an  order  to  ascer- 
tain the  damages  sustained  by  reason  of  the  granting  of  the  injunc- 
tion. The  motion  was  denied,  and  it  is  from  this  order  that  the 
present  appeal  is  taken. 
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The  judement  dismissing  the  complaint  was  a  final  determinatioa 
that  the  plaintiff  was  not  entitled  to  the  injunction.  De  Berard  v. 
Prial,  34  App.  Div.  502,  54  N.  Y.  Supp.  5^.  And  therefore  the  de- 
fendant is  entitled  to  recover  whatever  disbursements  were  reason- 
ably made  by  him  in  getting  rid  of  it.  Hovey  v.  Rubber  Tip  Pencil 
Co.,  so  N.  Y.  335;  Rose  v.  Post,  56  N.  Y.  603.  This  would  in- 
clude even  the  expense  of  a  trial,  if  that  were  necessary.  Tyng  v. 
American  Surety  Co.,  69  App.  Div.  137,  74  N.  Y.  Supp.  502.  Here  a 
trial  does  not  seem  to  have  been  necessary,  inasmuch  as  the  efforts 
of  the  defendant  in  opposing  the  motion  to  continue  the  injunction 
during  the  pendency  of  the  action  were  made  successful  by  the  plain- 
tiff's failure  to  make  the  payment  provided  in  that  order.  The  mo- 
tion was  for  an  order  directing  a  reference  to  ascertain  what  the  ex- 
penses were.  The  undertaking  given  provided  that  the  expenses 
might  be  determined  in  this  way,  and  we  think  a  reference  was  there- 
fore proper  for  that  purpose. 

It  is  sought  to  sustain  the  order  upon  the  ground  that  the  defend- 
ant did  not  incur  any  damage  in  getting  rid  of  the  injunction. 
Whether  this  be  so,  or  not,  can  only  be  determined  upon  an  investi- 
gation; but  whatever  expenses,  if  any,  were  reasonably  incurred  by 
Him,  either  in  opposing  the  continuance  of  the  injunction,  or  in  sus- 
taining the  order  then  made,  from  which  an  appeal  was  taken,  he  is 
entitled  to  recover. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs. 
All  concur. 


FLOWER  CSTT  PLANT  POOD  OO.  BOBERTB. 

^nprisme  Court  Appelate  Dlvlaion,  TbixA  D^tartment  Uareh  11,  1903.) 

1.  Bales- Writtbx  Oohtbacf— OoEarauui'ios— AuxHORmr  of  Agent. 

Wben  defendant  Blgned  a  written  contract  tcx  the  purchase  of  goods 
plainly  reciting,  "Positively  no  ffoods  on  consignment,"  and  that  the 
terms  were  "120  days,  less  5  per  cent,  off  cash  10  days,"  and  that  the 
sellers*  agent  was  not  allowed  to  vary  from  the  printed  terms  of  the 
contract,  he  wbh  not  entitled  to  plead,  as  a  defense  to  an  action  for 
the  price,  an  agreement  written  by  the  agent  on  the  back  of  the  copy 
of  the  order  given  to  defendant,  that  If  at  the  expiration  of  fonr  moutiis 
defendant  bad  not  disposed  of  the  gooda,  plaintiff  agreed  to  take  back  or 
sell  the  same. 

%,  BaUR— KBTBItflAL. 

Where.  In  an  action  for  the  price  of  goods  sold,  defendant  pleaded 
that  the  goods  were  sold  on  consignment,  and  that  he  had  sold  gooda 
ander  the  consignment  to  the  value  of  il.4B,  bat  made  no  tender  of 
lodgment  for  that  amoont  a  Judgment  In  Cavor  of  defendant  was  erro- 
neous. 

Appeal  from  Warren  County  Court. 

Action  by  the  Flower  City  Plant  Food  Company  against  George 
Roberts.  From  a  justice's  judgment  in  favor  of  defendant,  affirmed 
by  the  county  court,  plaintiff  appeals.  Reversed. 

The  plaintiff  Is  a  domestic  corporation,  doing  business  In  Rochester,  N.  T. 
The  defendant  is  in  the  business  of  buying  and  sellli^  hay,  straw,  flour,  feed, 
and  grain.  In  Qlena  Falls,  N.  Y.  On  or  about  Kovembtt  12,  1901,  at  tbe  so- 
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licltatlon  of  the  plaintiff's  agent  Baker,  the  defendant  Blgned  ai^  ddHvered 
a  written  order  for  certain  merchandise,  of  which  the  following  la  a  eoigr; 

"PoflltlTely  no  Ooods  on  Oonslgnment 

"Flower  OltT  Plant  Food  Co., 

'*Itoch«rter.  N.  T.  U.  B.  A. 

**SolA  to  George  Boberts. 
"Town  or  P.  O.   Glens  Palls. 
"Railroad  Station:   **  " 
"County  of  Warren. 
"State:   N.  T. 

"Terms:  120  days,  leas  6  per  cent.  oflF  cash  10  days. 
"I  agree  that  this  order  shall  not  be  subject  to  coantermand. 

D.  Excelsior  Stock  Food. 

8  2  lb.  package  per  doz   92  SO  9  7  GO 

2   4  lb.  pck   4  00  8  00 

1  7  lb.  Bags   d  00  «  00 

EGO — O.  Poultry  Tonic  ft  Egg  Prodacer. 

2  28  OS.  Trial  package  per  doi   2  00  4  00 

2  O.  K.  Pa.  Anti-Loose   2  00  4  00 


fSO  10 

"Our  agents  are  not  allowed  to  vary  from  printed  terms  ot  tills  contract 

"Purchaser:      George  Roberta. 
"I  guarantee  tills  order  to  be  sold  acerading  to  contract. 

"S.  R.  Baker.  Agent 
"Flower  aty  Plant  Food  Oo." 

At  the  time  be  signed  such  paper  the  agrait  made  a  copy  of  it  except  that 
he  did  not  sign  tiie  defendant's  name  oniosite  the  wad  "Purchaser.'*  On  the 
back  of  each  was  Indorsed  as  follows: 

"Free  with  This  Ordet, 
"0  2  lb.  packages  Excelsior  Food. 

"2  7"  bags 

"6   28  oz.  pck.  Egg-0. 
"6  1  lb.    "  Anti-Louse. 
"1  doB.  8  OS.     I*lant  Food. 

"With  the  usual  printed  mattw  and  freii^t  to  Olens  Falls.** 

On  the  back  at  the  c<vy  w  made  by  the  agent  was  then  indorsed  1^  Um 
the  further  stetement  Tls.: 

'Turther,  that  at  the  expiration  of  4  montiu,  if  Hr.  Boborts  has  not  disposed 
of  the  bill,  we  will  take  ba^  or  s^  the  same,  so  that  he  has  no  risk  or  cost 

"Flower  City  Plant  Food  Co., 

"B.  R  Baker." 

The  order  signed  by  the  defendant  was  thereupon  dellTored  by  blm  to  the 
agent  Baker,  who  snhsequently  sent  It  to  the  plaintiff,  and  the  copy  so  made 
by  Baker  was  left  with  the  defotdant  The  ^Intlff  promptly  shipped  to  the 
defendant  the  merchandise  so  ordered  by  him,  and  specified  therein.  The 
defendant  received  the  same,  and  subsequently  sold  $1.49  wwth  thereof.  At 
the  expiration  of  the  120  days  payment  for  the  bill  was  d«nanded  by  plaintiff, 
and  refused  by  defendant  on  the  ground  that  It  was  not  yet  due.  The  plain- 
tiff did  not  know  that  the  Indorsement  last  above  stated  was  npon  the  copy 
left  with  defendant,  until  It  learned  the  same  from  defendant  after  the  de- 
mand for  payment  bad  been  made.  This  action  was  brought  in  a  Justice's 
court  for  the  purchase  price  of  the  goods  so  ordered  and  deUvered.  That 
court  rendered  a  Judgment  for  the  defendant  On  appeal  by  plaintiff  to  the 
county  court  such  Judgmoit  was  affirmed,  and  from  such  Judgment  of  affirm- 
ance this  appeal  Is  taken. 
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Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  LYON,  JJ. 

Daniel  J.  Finn,  for  appellant. 

T.  W.  McArthur,  for  respondent.  - 

PARKER,  P.  J.  The  defendant  declines  to  pay  for  these  goods 
on  the  ground  that  they  were  not  delivered  and  received  under  a 
contract  of  purchase  and  sale,  but  under  what  his  counsel,  in  his 
points  upon  this  appeal,  terms  a  "conditional  sale,  or,  rather,  a  con- 
signment"; and  to  sustain  that  theory  he  insists  that  the  statement 
indorsed  on  the  back  of  the  copy  left  with  him  by  the  agent  was  a 
part  of  the  contract  which  he  made  with  the  plaintiff.  The  paper 
which  he  signed  begins  with  the  following  statement:  "Positively 
no  goods  on  consignment.*'  A  short  distance  below  are  printed  the 
terms  of  payment  and  the  agreement  that  this  order  shall  not  be 
subject  to  countermand.  Immediately  over  the  place  where  he  was 
required  to  sign,  and  so  that  it  was  in  plain  view,  and  necessarily 
became  a  part  of  the  contract,  was  printed  this  statement:  "Our 
agents  are  not  allowed  to  vary  from  printed  terms  of  this  contract.'* 
Immediately  under  the  defendant's  signature  was  a  printed  state- 
ment for  the  agent  to  sign,  and  which  he  did  sign  in  this  case,  viz.: 
"I  guarantee  tnis  order  to  be  sold  according  to  contract."  There 
was,  therefore,  over  the  signature  of  the  defendant,  a  complete  con- 
tract that,  if  the  plaintiff  would  send  him  the  goods  therein  named, 
he  would  pay  the  prices  therein  stated  at  the  expiration  of  ixj  days, 
less  5  per  cent,  if  paid  in  lo  days.  There  was  also  his  further  aeree- 
ment  that  he  should  not  be  at  liberty  to  countermand  the  order 
when  once  delivered  to  the  agent,  and  also,  in  substance,  that  the 
agent  had  no  authority  to  make  any  other  or  different  terms,  and 
particularly  he  had  none  to  let  him  have  any  goods  on  consigtiment. 
Such  was  the  contract  signed  by  the  defendant,  and  such  was  the 
only  one  which  he  delivered  to  the  agent,  and  under  which  the  plain- 
tiff acted  when  it  shipped  the  goods.  The  indorsement  on  the  copy 
left  with  the  defendant,  if  operative,  is  a  clear  nullification  of  the 
contract  so  signed.  Instead  of  being  a  purchase  and  sale  upon  the 
terms  therein  specified,  it  is  a  mere  consignment  of  the  goods  to  the 
defendant,  to  be  sold  for  the  plaintiff.  At  least,  such  is  the  clear  ef- 
fect of  it;  and  I  am  at  a  loss  to  understand  upon  what  theory  it 
can  be  claimed  to  be  a  part  of  the  contract  with  the  plaintiff.  Cer- 
tainly, in  the  face  of  the  provisions  in  the  contract  which  the  de- 
fendant signed,  he  had  no  right  to  assume  that  Baker  acted  for  the 
plaintiff  in  thus  varying  the  terms  of  such  contract.  He  had  direct 
notice  that  Baker's  authority  to  act  for  the  plaintiff  was  limited  to 
the  terras  printed  in  the  order  which  he  was  asked  to  sign.  If  he 
was  not  willing  to  contract  with  the  plaintiff  upon  those  terms,  he 
could  not  contract  with  it  at  all  through  Baker ;  and  when  he  signed, 
and  permitted  Baker  to  send  to  the  plaintiff,  that  printed  order,  he 
must  be  deemed  to  have  contracted  with  the  plaintiff  to  that  extent, 
and  no  more.  Whatever  was  his  purpose  in  signing  such  a  contract 
with  the  plaintiff,  and  then  receiving  from  Baker  an  entirely  different 
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one,  it  is  not  important  to  determine.  But  it  is  clear  that  he  had 
no  right  to  consider  the  paper  that  he  received  from  Baker  as  binding 
upon  the  plaintiff,  or  as  being  any  part  of  the  contract  he  had  made 
with  it ;  and,  in  my  opinion,  as  matter  of  law,  he  cannot  be  allowed  to 
plead  that  paper  as  a  defense  to  the  contract  which  he  in  fact  did 
make.  He  was  not  deceived  by  the  agent.  There  is  no  proof  that 
any  representation  whatever  was  made  to  him,  and,  indeed,  in  the 
£ace  of  the  writing  he  signed,  no  representation  whatever  cot^d  have 
deceived  him.  The  paper  which  he  did  sign  was  not  accompanied 
by  any  such  modifying  agreement,  and  by  it  the  plaintiff  evidently 
was  the  party  deceived.  The  defendant  does  not  even  claim  that  he 
supposed  the  modifying  contract  was  indorsed  on  the  one  he  signed. 
He  seems  to  have  made  a  dear  contract  with  the  plaintiff  to  purchase 
the  goods  in  question  at  the  prices  and  upon  the  terms  therein  stated ; 
and  the  collateral  agreement  made  with  Baker,  but  not  with  the 
plaintiff,  is  insufficient  to  change  it.  The  plaintiff  should  have  re- 
covered upon  that  contract,  and  therefore  the  judgment  for  the  de- 
fendant should  be  reversed. 

Moreover,  concede  that  the  indorsement  made  by  Baker  was  bind- 
ing upon  the -plaintiff,  on  the  defendant's  own  claim  he  was  liable 
to  the  plaintiff  for  the  sum  of  $1.49,  being  the  value  of  such  of  the 
goods  received  as  he  had  sold  within  the  four  months.  That  amount, 
under  the  terms  of  the  contract,  as  he  claims  it  to  have  been,  was 
due  and  owing  to  plaintiff.  This  judgment  is  a  bar  to  its  ever  re- 
covering that  amount.  Evidently  it  is  erroneous  in  that  respect,  and 
for  that  further  reason  it  must  be  reversed.  It  is  said  that  defendant 
has  always  been  ready  to  pav  that  amount.  If  so,  he  should  have 
offered  upon  the  trial  that  judgment  go  against  him  for  that  amount. 
We  cannot  sustain  a  judginent  against  plaintiff  that  clearly  should 
have  been  in  its  favor. 

The  judgment  of  the  justice  and  of  the  county  court  must  be  re- 
versed, with  costs  in  both  courts  and  of  this  ^peaL 

All  concur. 


GERSTNER      NBW  YORK  CENT,  ft  H.  E.  R.  CO. 
(Snprerae  Court,  Ajtpellate  Dlvltion,  Fourth  Department.  March  10.  1908.) 

1  Sbrtast— Injubt— AssoifFnoK  or  Risk. 

Plaintiff  was  a  yard  brakeman,  and  part  of  his  duty  was  to  tXMrd 
defective  cars  as  they  were  sent  from  the  malD  traek  onto  the  repair 
track,  and  brlns  them  to  a  stop.  Tbeae  defective  cars  were  taken  out 
of  the  train  by  the  InBpectora,  who  examined  the  trains  as  they  came 
into  the  yards,  and  marked  the  defective  cars  with  signs  to  Indicate  the 
defect  In  attempting  to  board  one  of  these  cars  marked  to  have 
defectlTe  bumper  bolts,  plaintiff  was  injured  by  stepping  on  a  defective 
brake  beam.  Beld,  that  plaintiff  had  awamed  the  rUk  of  Injury  from 
defects  in  the  cars,  and  had  no  tight  to  rely  on  the  marking  to  Indi- 
cate the  nature  of  the  defect. 

a  Bakb— Ihsfbotiok— Habtbr'r  Dctt. 

The  master  owed  no  dvty  to  his  servants  as  to  the  manner  In  whieh 
this  inspection  sbonld  be  made. 

T  2.  See  Master  and  Servant,  vol.  34,  Oent  Dig.  1  23S. 
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Appeal  from  Trial  Term,  Niagara  County. 

Action  by  Frank  X.  Gerstner  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Argued  before  ADAMS,  P.  ].,  and  McLENNAN.  SPRING,  WIL- 
LIAMS, and  NASH,  JJ. 

Charles  A.  Pooley,  for  appellant, 
S.  £.  Filkins,  for  respondent. 

NASH,  J.  The  plaintiff  was  in  the  employ  of  the  defendant  as 
yard  brakeman  in  the  Suspension  Bridge  yard,  and  was  injured  in 
attempting  to  mount  a  crippled  flat  car  while  in  motion,  going  at  the 
rate  of  six  or  eight  miles  an  hour,  for  the  purpose  of  stopping  the 
car  at  the  proper  place  on  what  is  known  as  tiie  "cripple  track."  The 
accident  occurred  in  the  daytime.  The  plaintiff  had  been  working  for 
the  defendant  20  years.  There  is  in  the  yard  a  large  numb«"  of 
tracks — 47  in  all — 2  of  which  are  cripple  tracks  upon  which  cars  re- 
quiring repairs  are  placed.  When  trains  come  into  the  yard,  inspect- 
ors, one  at  each  side,  mark  the  defects  they  discover,  and  take  the 
number  and  defects,  and  cars  so  marked  are  taken  out  of  the  train, 
and  sent  to  the  cripple  tracks.  The  manner  of  placing  the  cars  on 
the  cripple  tracks  is  described  by  the  plaintiff  in  his  testimony.  When 
the  cars  come  into  the  yard  two  men  come  out  and  inspect  them,  and 
mark  the  defects  on  the  cars  as  they  go  along,  on  the  body  of  the 
car.  *'If  there  is  any  bad  roof,  or  very  bad  brake,  it  is  marked  off 
with  a  circle,  condemned  for  bad  brake,  with  a  circle."  "During  these 
years  that  1  worked  for  the  road,  I  was  yard  brakeman.  I  used  to 
catch  these  cars  as  they  were  cut  from  t^ie  train,  and  mount  them, 
and  stop  them  in  their  place.  We  would  go  down  with  the  engine, 
and  pull  up  a  string  of  cars,  30  or  40  or  50  or  60  cars,  according 
to  the  weight  of  them,  if  they  could  handle  them.  The  engineer 
would  pull  away  up  on  the  main  track,  and  the  conductor  would  be 
there,  and  give  signals  to  the  switch  tenders  what  track  be  would 
want  the  car  to  go  on.  The  switch  tenders  were  on  the  grouhd. 
Stood  there  to  tmow  the  switch — any  switch  there  was  to  be  seen. 
They  were  at  the  head  of  these  several  tracks  at  the  point  where 
this  long  track  was,  where  the  train  would  connect  with  these  several 
tracks  I  have  mentioned.  One  man  there,  and  one  down  below  the 
other  switches.  There  was  one  man  stationed  at  the  main  switch 
— lead  switch — and  there  was  one  man  throws  the  other  switches, 
where  they  branched  off  these  several  tracks.  When  a  car  was 
sent  down,  the  switchman  could  see  it,  and  send  it  off  onto  one  of 
those  tracks.  When  it  got  there,  and  got  on  the  track,  and  was 
going  along,  we  got  up  at  the  brake  to  stop  it,  and  let  it  go  in  only 
so  far — two  of  us,  two  men.  In  order  to  get  onto  these  cars  we 
had  to  run.  They  were  out  away  loose  from  the  train  while  we  are 
down  in  the  yard.  We  had  to  run  up  to  meet  them.  They  were 
coming  towards  us  going  west,  and  we  had  to  come  up  and  meet 
them.  "On  July  28,  1899,  I  took  a  car  down  on  the  main  track, 
and  my  partner  with  me  took  two  more  cars  down,  I  think  it  was  <hi 
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the  water  track,  or  loading  track;  and  the  next  car  that  came 
down  was  a  flat  car.  I  had  to  run  to  meet  that  as  they  came  down 
from  this  main  track.  I  ran  to  meet  this  car ;  came  running  ahead  of . 
it ;  crossed  over  ahead  of  it.  It  was  coming  a  pretty  good  gait,  and 
1  had  to  run  along  side  of  it.  I  see  it  marked  bumper  bolts.  I 
jumped  on  the  car  with  my  left  hand  in  the  stake  hold  and  my  left 
foot  on  the  brakebeam  and  my  right  hand  on  the  body  of  the  car, 
and  swung  up  like  that  (indicating^).  You  could  see  it  was  broke.  It 
was  an  old,  dark  splinter.  I  fell  back,  went  down  across  the  rails, 
and  my  foot  catched  in  the  split  switch,  and  struck  my  back  right 
across  the  rail.  This  end  of  the  platform,  just  as  I  had  my  hand  in 
there,  I  saw  it  bend  down  and  splintered,  and  in  a  second  I  was 
throwed  back  and  fell  to  the  ground." 

It  appears  from  the  description  of  the  method  of  operation  by 
which  cars  were  sent  to  the  cripple  tracks  that  the  mark  of  the  in- 
spector was  not  to  inform  the  plaintiff  as  to  how  he  was  to  perform 
his  duty.  Primarily,  the  inspector's  mark  informed  the  conductor 
that  the  car  was  to  be  taken  out  of  his  train,  and  sent  to  the  cripple 
track.  The  conductor  gave  the  signal  to  the  man  stationed  at  the 
main  or  ''lead  switch,"  and  also  to  the  switch  tenders  of  the  other 
tracks,  "what  track  [cripple  track]  he  wanted  the  car  to  go  on." 
The  switchman  would  see  it,  and  send  it  off  onto  one  of  the  cripple 
tracks,  and  as  the  car  was  moving  on  the  cripple  track  it  was  the 
duty  of  the  plaintiff  and  his  assistant  to  meet  it,  get  "up  at  the  brake 
to  stop  it,  and  let  it  go  only  so  far."  It  was  not  necessary  that  the 
plaintiff,  for  the  performance  of  his  duty,  should  observe  the  mark 
of  the  inspector  upon  the  car.  It  was  his  duty,  when  he  saw  the 
car  coming  on  one  of  the  two  cripple  tracks,  to  run  and  meet  it, 
and  stop  it  at  the  proper  place  on  the  track.  The  cars  were  marked 
on  either  side — the  side  where  the  defect  was  found.  He  may  or  may 
not  see  the  mark.  Practically,  he  could  see  the  mark  only  on  the 
side  of  the  car  he  was  on.  He  was  engaged  in  handling  the  cripple 
cars.  The  mark  of  the  inspector,  aside  from  indicating  where  the 
car  was  to  go,  was  to  inform  the  car  repairer  of  the  nature  and  ex- 
tent of  the  defect.  From  the  nature  of  the  duties  of  the  plaintiff  and 
the  manner  of  performance,  the  accident  to  the  plaintiff  was  one 
which  pertained  to  the  risk  of  his  employment. 

The  case  of  Arnold  v.  D.  &  H.  C.  Co.,  125  N.  Y.  15,  25  N.  E. 
1064,  is  directly  in  point,  and  the  distinction  between  the  case  here 
and  one  where  the  master  is  liable  because  he  has  failed  in  his  duty 
of  inspection  is  clearly  stated  in  the  opinion.  There  the  plaintiflf 
Dvas  a  brakeman  employed  in  defendant's  yard.  There  were  inspect- 
ors, whose  duty  it  was  on  the  arrival  of  every  train  in  the  yard 
to  examine  each  car,  and,  if  the  injury  or  defect  was  discovered,  to 
remove  the  car  from  the  train,  and  place  it  upon  a  track  known  as 
the  "cripple  track"  for  repairs,  and  in  this  work  the  plaintiff  was  em- 
ployed. In  attempting  to  couple  two  cars,  one  of  which  had  a 
broken  drawhead,  in  order  that  the  latter  might  be  placed  on  the 
cripple  track,  plaintiff  was  injured.  Held,  that  the  plamtiff  took  the 
necessary  risk  of  the  employment,  one  of  the  purposes  of  which  was 
to  handle  and  remove  disabled  cars.   Judge  Finch,  in  the  opinion. 
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said  there  was  no  evidence  that  the  defendant  company  failed  in  tlie 

performance  of  any  duty  which  it  owed  the  plaintiff.  He  was  injured 
in  attempting  to  couple  two  cars,  one  of  which  had  a  broken  draw- 
head,  and  the  negligence  averred  is  the  presence  of  that  defect.  But 
it  is  no  ground  of  liability  of  the  company  that  the  drawhead  was 
broken  and  the  cars  could  not  be  coupled  in  the  ordinary  way,  for 
the  duty  of  the  plaintiff  was  to  handle  defective  as  well  as  uninjured 
cars,  and  aid  in  taking  the  former  out  of  the  trains  and  placing  them 
upon  the  tracks  where  they  could  be  repaired.  He  took  the  necessary 
risk  of  his  employment  One  of  the  purposes  of  his  employment 
was  to  handle  and  remove  cars  which  were  disabled,  and,  if  he  did 
not  know  the  condition  of  the  one  in  question,  he  was  bound  to  as- 
sume that  it  might  be  disabled,  and  govern  his  action  accordingly. 
"It  is  in  that  respect  that  this  case  differs  essentially  from  G<rad- 
rich  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  ii6  N.  Y.  398,  33  N.  E.  397.  5 
L.  R.  A.  750,  15  Am.  St.  Rep.  410..  In  that  case  the  cars  were  bai^ 
coupled  for  the  purpose  of  proceeding  on  their  journey.  The  plaintiff 
was  required  in  the  nighttime,  and  with  the  aid  of  a  lantern,  to  make 
the  coupling,  and  found  a  broken  drawhead,  in  seeking  to  use  which 
his  arm  was  crushed  between  the  deadwoods.  The  case  was  so  close 
upon  its  facts  that  the  reversal  was  by  a  bare  majority  of  the  court; 
but  it  stands  upon  the  distinct  ground,  not  at  all  applicable  to  the 
present  case,  that  the  master  had  failed  in  his  duty  of  inspection  and 
repair,  and  the  servant  had  a  right  to  assume  that  the  car  was  perfect, 
and  act  on  that  assumption.  Precisely  the  contrary  is  the  fact  here. 
Tliere  had  been  an  inspection,  the  coupling  was  for  the  purpose  of 
repairs,  and  the  servant  had  no  right  to  assume  tliat  the  cars  were 
perfect,  and  act  on  that  assumption.  The  rule  and  custom  of  the 
business  in  the  yard  was  to  chain  up  or  prop  up  a  defective  draw- 
head  which  had  fallen  below  its  proper  level,  in  order  to  make  the 
couplings  meet.  That  was  a  detail  of  the  servant's  work  in  the  yard, 
and  not  the  master's  duty  to  the  servants."  The  language  of  the 
court  there,  with  proper  change  of  phraseology,  might  be  employed 
here.  The  mark  of  the  inspector  here  was  a  mere  detail  of  the 
work  of  sending  the  car  to  the  cripple  track,  and  as  to  that  the  in- 
spectors and  the  servants  engaged  in  moving  the  cars  were  co-em- 
ployes. The  inspection  was  solely  for  the  purpose  of  taking  the  de- 
fective cars  out  of  the  trains,  not  for  their  use  by  the  employes  of 
the  defendant.  As  to  the  manner  in  which  the  inspection  should  be 
made,  the  defendant  owed  no  duty  whatever  to  its  servants  engaged 
in  the  work.  The  judgment  should-be  reversed. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 


Mclennan  and  WILLIAMS,  JJ.,  concur.  ADAMS.  P.  J.,  and 
SPRING,  J.,  dissent. 
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In  re  SKINNER. 

(8ni»«me  Conrt  Appellate  Division,  Fourth  Department  llarcb  10.  1908.) 

1.  Wills— Construction— Estate  Dbtibe]>~-Extent. 

When  teatator  bequeathed  to  hla  wife  the  nee  of  the  retldne  of  bis 
mortgages,  bonds,  notes,  etc.,  the  debts  thereby  rei«eeented,  and  the 
moneys  due  thcreou,  dnrlng  her  life,  and  on  her  decease  beqaeathed 
to  his  children  "all  the  rest  and  residue  thereof  then  remaining,"  share 
and  share  alike,  the  subsequent  phrase,  "all  the  rest  and  residue  thereof 
then  remaining,"  did  not  show  an  Intention  to  -vest  In  the  widow  an 
absolute  right  to  convert  the  property  referred  to,  and  enlarge  the  scope 
of  the  bequest  from  a  life  use  of  the  [O'operty  to  absolute  ownership. 

S.  Saicb— Life  Estates— Intestmknt  of  Conrus— Riabts  of  Rbuaindbricah. 

Where  a  will  devised  property  to  testator's  widow  for  her  use  for 
life,  with  power  of  disposition,  remainder  to  testator's  children,  the  ad- 
ministratrix of  one  of  such  remaindermen  had  sufficient  contingent  In- 
terest In  the  xnoperty  devised  to  mtltle  her  to  maintain  a  petition  for 
an  acoonntlng,  to  ascertain  whether  the  property  waa  aafdy  Invested. 

Adams,  P.  J.,  and  McLennan,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Oswego  County. 

Petition  by  Cora  Skinner,  as  administratrix,  etc.,  to  compel  an  ac- 
counting by  Sarah  Parker,  as  executrix  of  the  estate  of  George  O. 
Parker,  deceased.  From  a  decree  dismissing  the  petition,  petitioner 
appeals.  Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McI^ENNAN,  SPRING,  WIL- 
LIAMS, and  NASH,  JJ. 

E.  J.  Mizen,  for  appellant. 

J.  D.  McCaffery,  for  respondent. 

SPRING,  J.  This  appeal  from  the  decree  of  the  Surrogate's  Court 
involves  the  construction  of  the  will  of  George  O.  Parker,  deceased, 
and  particularly  of  the  fourteenth  subdivision  thereof,  wWch,  so  far 
as  pertinent  to  the  pending  controversy,  reads  as  follows : 

"After  the  payment  of  all  my  debts  and  funeral  expenses  as  above  pro- 
vided, I  give  and  bequeath  to  my  said  wife,  Sarah  Parker,  the  use  of  all 
the  rest  and  residue  of  my  mortgages,  bonds,  notes,  accounts,  etc.,  the  debts 
thereby  r^resented  and  tlie  moneys  due  thereon  •  *  *  during  her  nat- 
ural life,  and  on  her  decease  X  give  and  bequ«ith  to  my  said  children 
•  *  *  all  the  rest  and  residue  thereof  then  remaining  share  and  ahare 
alike." 

The  respondent  claims  that  the  life  use  of  the  property  given  to 
her  by  the  first  part  of  the  clause  quoted  is  enlarged  by  the  subse- 
quent phrase  "all  the  rest  and  residue  thereof  then  remaining,'*  there- 
by conferring  upon  her  the  absolute  right  to  convert  and  dispose  of 
the  property  referred  to,  and  the  learned  surrogate  has  so  interpreted 
the  will.  In  this,  we  think,  he  is  in  error.  The  rule  underlying  his 
decision  that  import  must  be  assi^pied  to  every  clause  in  the  will, 
if  possible  to  do  so,  rather  than  reject  any  clause  as  surplusage,  is  a 
familiar  one,  and  we  apprehend  it  is  unnecessary  to  trench  upon  it 
in  the  construction  of  this  will.  The  language  which  gives  "the  use" 
to  the  widow  "during  her  natural  life"  is  clear  and  explicit.  There  is 
no  express  authority  in  the  will  bestowing  upon  her  the  right  of  dis- 
position, and  this  declared  purpose  of  the  testator  to  give  the  use  of 
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his  property  to  his  widow  should  not  be  extended,  unless  the  inten- 
tion so  to  do  is  obvious  from  the  context  of  the  will  itself.  It  is 
plausibly  urged  tliat  the  miscellaneous  nature  of  the  property  be- 
queathed  indicates  that  there  would  naturally  be  a  diminution  from 
its  face  value.  Notes,  accounts,  and  debts  aggregating  many  thou- 
sand dollars  would  inevitably  shrink  appreciably  from  their  nominal 
estimate  when  converted  into  cash,  and  the  testator  desired  it  thor- 
oughly understood-  that  his  widow  was  not  the  guarantor  of  this 
property  at  its  par  value,  but  was  only  responsible  for  what  she 
succeeded  in  collecting.  This  in  and  of  itself  affords  a  sufficient  ex- 
planation for  the  insertion  of  the  clause  quoted. 

Beyond  this,  we  believe  the  general  scheme  of  the  will  explains 
somewhat  the  significance  of  the  clause  in  question.  The  third 
paragraph  contains  the  only  devise  in  fee  to  the  widow,  and  upon 
that  was  an  incumbrance  of  $2,700.  He  directed  that  this  lien  be 
paid  out  of  his  personal  estate,  in  order  that  his  wife's  holding  of 
the  devised  estate  might  be  free  from  incumbrance.  In  the  eleventh 
subdivisran  he  directed  the  payment  of  his  debts  and  funeral  ex- 
penses  out  of  the  particular  personal  property  "mortgages,  bonds, 
notes,  accounts,  etc.,"  enumerated  specifically  as  passing  to  the  widow 
for  life  in  the  fourteenth  paragraph.  The  testator  also  devoted  the 
income  of  the  two  mortgages  against  his  brother  John  to  the  sup- 
port of  his  mother  while  she  lived,  and  then  charged  the  support  of 
the  sister  of  his  wife  upon  these  two  mortgages  to  the  extent  of 
using  the  principal  thereof  for  that  purpose,  if  necessary.  This  charge 
might  be  of  long  continuance,  and  years  might  elapse  before 
proceeds  to  be  distributed  among  his  children  were  ascertainable. 
These  complications  may  have  been  of  potential  importance  when 
the  testator  had  in  mind  the  restriction  of  the  property  passing  to  his 
children  to  what  remained  when  his  widow  died.  He  did  not  vrish 
her  estate  trammeled  or  herself  hampered  because  his  personal  estate 
was  to  be  substantially  reduced  for  these  various  purposes. 

It  is  also  to  be  observed  that  the  right  or  interest  of  the  wife  is 
"after  the  payment  of  all  my  debts  and  funeral  expenses,"  which,  as 
has  been  suggested,  are  particularly  provided  for  in  the  eleventh 
paragraph.  The  bequest  is  not  made  categorically  after  the  payment 
of  the  lien  on  the  house  and  lot  devised  to  her.  As  a  question  of 
construction,  this,  of  course,  would  follow ;  but  it  justifies  the  sug- 
gestion that  the  testator  may  have  had  in  mind  the  lessening  of 
the  fund  by  the  payment  of  this  mortgage.  We  are  not  construing 
the  fourteenth  paragraph  for  the  purpose  of  ascertaining  whether  the 
fund  which  passes  to  the  widow  is  before  or  after  the  payment  of 
the  debts  and  mortgage  Hens  mentioned.  The  vnW  determines  that 
question  clearly.  We  are  simply  alluding  to  these  several  provisions 
of  the  will  for  the  purpose  of  indicating  that  the  clause  which  it  is 
urged  extends  the  life  use  of  this  property  is  susceptible  of  a  reason- 
able construction  without  enlarging  the  scope  of  the  bequest. 

The  other  portions  of  the  will  show  that  the  testator  had  a  definite 
conception  of  the  words  "the  use  of,"  "for  her  natural  life,"  as  well 
as  "in  fee."  Again,  it  is  to  be  understood  that  the  household  furni- 
ture, carriage,  etc.,  are  given  to  the  wife  to  use  during  her  natuial 
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life;  that  is,  the  more  common  personal  property  about  the  house, 
and  which,  by  ordinary  use,  would  be  in  part  consumed,  is  only  given 
to  the  widow  for  life.  Two  purposes  seem  to  have  influenced  the 
testator  to  make  the  disposition  of  the  personal  property  in  a  sep- 
arate paragraph  instead  of  embodying  it  in  the  item  in  which  the 
household  furniture  is  contained:  First,  in  order  that  it  might  ap- 
pear without  confusion  that  the  debts,  etc.,  were  to  come  from  this 
property;  and,  second,  to  keep  separate  and  distinct  the  miscellane- 
ous property  from  that  embarked  in  the  oil  business,  and  which  latter 
is  specifically  taken  care  of  in  the  will.  Full  significance  may,  there- 
fore, be  given  to  the  words  "all  the  rest  and  residue  thereof  then 
remaining"  without  amplifying  the  use  for  life  so  definitely  ex- 
pressed in  this  fourteenth  paragraph. 

Many  authorities  are  cited  by  the  counsel  for  the  respondent  to 
uphold  the  conclusion  reached  by  the  surrogate,  but  they  are  not. 
applicable.  These  cases  may  be  divided  into  two  classes:  First. 
Those  in  which  an  estate  in  iee  is  devised,  and  which  is  sought  to 
be  pared  down  by  a  subsequent  clause.  The  courts  adhere  quite 
rigidly  to  the  rule  not  to  defeat  the  primary  purpose  unless  the  intent 
of  the  testator  so  to  do  is  manifest.  This  series  of  cases  rest  upon 
a  rule  of  construction  peculiar  to  itself.  The  reasoning  upon  which 
it  is  based,  carried  to  its  full  extent,  supports  the  principle  by  analogy 
for  which  we  are  contending;  that  is,  where  the  will  in  unambiguous 
language  gives  a  specific  estate,  it  will  not  be  amplified  or  lessened 
by  subsequent  provisions,  unless  it  is  apparent  it  was  the  intention 
of  the  testator  so  to  enlarge  or  lessen  it.  Second.  That  class  of 
cases  where  the  interjected  clause,  kindred  in  expression,  we  concede 
to  the  one  in  the  will  under  discussion,  limits  the  ultimate  taking  to 
what  may  be  left  after  the  widow  has  used  whatever  she  needs.  In 
each  of  those  cases  there  was  a  bald  naked  clause  unexplained  by 
any  other  part  of  the  will,  and  this  clause  had  to  be  interpreted  liter- 
ally or  rejected  wholly.  These  are  both  technical  canons  of  con- 
struction, and,  after  all,  each  will  depends  upon  its  own  language  for 
its  interpretation,  the  overruling  principle  being  that  the  intent  of  the 
testator  as  gathered  from  the  language  used  must  dominate.  Owens 
V.  Owens,  04  App.  Div.  212,  71  N.  Y.  Supp.  II08,  and  Matter  of 
Runcie's  Estate,  36  Misc.  Rep.  607,  73  N.  Y.  Supp.  1120,  are  in  line 
with  our  position. 

In  any  event,  the  petitjon  should  not  have  been  dismissed.  The 
right  of  the  widow  in  the  property,  in  its  aspect  most  favorable  to 
her,  was  not  an  absolute  one,  but  a  right  of  disposition  during  her 
life.  The  petitioner,  therefore,  had  sufficient  contingent  interest  to 
justify  her  in  endeavoring  to  ascertain  whether  the  property  was 
safely  invested  or  otherwise.  Code  Civ.  Proc.  §  2514,  subd.  11 ;  Don- 
Ion  V.  Kimball,  61  App.  Div.  31,  70  N.  Y.  Supp.  252.  The  decree  of 
the  surrogate  should  be  reversed,  with  the  costs  and  disbursements 
of  this  appeal. 

Decree  of  the  surrogate  reversed,  with  the  costs  and  disburse- 
ments of  this  appeal. 

WILLIAMS  and  NASH,  JJ.,  concur. 
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ADAMS,  P.  J.  (dissenting).  I  find  myself  unable  to  concur  in 
the  opinion  of  Mr.  Justice  SPRING  in  this  case.  It  is  a  familiar 
rule,  and  one  applicable  to  this,  as  well  as  to  all  similar,  cases,  that 
construction  should  be  given  to  a  will,  or  any  portion  thereof,  with 
regard  to  the  intent  of  the  testator,  when  such  intent  can  be  ascer- 
tained from  the  language  of  the  instrument  itself;  and  with  this 
rule  in  mind  I  find  no  difficulty  in  giving  to  the  fourteenth  clause  of 
the  will  in  question  the  same  interpretation  as  that  adopted  by  the 
court  below.  By  this  clause  the  testator  gave  to  his  wife  the  use  of 
all  the  rest  and  residue  of  my  mortgages,  bonds,  notes,  accounts,  etc, 
and  the  debts  thereby  represented,  and  the  moneys  due  thereon, 
with  certain  exceptions,  which  it  is  unnecessary  to  specify,  during 
her  natural  life,  and  at  her  decease  he  gave  and  bequeath&l  to  his 
children  "all  the  rest  and  residue  thereof  then  remaining,  share  and 
share  alike."  Giving  to  the  words  of  this  clause  their  natural  mean- 
ing, it  seems  to  me  quite  plain  that  the  testator  intended  that  his 
wife  should  have  not  only  the  income  arising  from  the  property  men- 
tioned, but  the  right  to  use  that  property  for  her  individual  benefit 
during  her  lifetime,  and  hence  to  dispose  of  the  same,  or  any  por- 
tion thereof,  as  she  might  deem  proper;  otherwise  it  may  be  asked 
why  the  testator  expressly  provided  for  the  disposition  of  all  tht 
rest  and  residue  remaining  of  the  property  specifically  referred  to 
in  this  clause  at  the  death  of  his  wife.  The  words  "then  remaining" 
certainly  should  be  given  some  meaning,  if  possible ;  and  I  can  con- 
ceive of  no  reasonable  construction  to  be  placed  upon  them,  in  view 
of  their  context,  other  than  the  expression  of  an  intention  upon 
the  part  of  the  testator  to  permit  his  wife  to  so  use  and  dispose  of 
the  corpus  of  the  property  bequeathed  to  her  in  the  fourteenth  clause 
of  his  will  as  that  but  a  portion  thereof,  if  any,  would  be  left  at  the 
time  of  her  death. 

The  views  to  which  I  have  here  given  expression  arc  not  only 
in  accord  with  what  I  believe  to  be  a  reasonable  rule  of  construction, 
but  they  are  apparently  supported  by  authority.  Flanagan  v.  Flana- 
gan, 8  Abb.  N.  C.  413;  Thomas  v.  Wolford,  49  Hun,  145,  i  N.  Y. 
Supp.  610;  Kendall  v.  Case,  84  Hun,  124,  32  N.  Y.  Supp.  553; 
Smith  V.  Van  Ostrand,  64  N.  Y.  278 ;  Campbell  v.  Beaumont,  91  N. 
Y.  464 ;  Leggett  v.  Firth,  132  N.  Y.  7,  29  N.  E.  950. 

McLENNAN,  J.,  concurs. 


PEOPLE  T.  MILLKE. 

(Supreme  Court,  Appellate  Division,  Third  Department   March  11,  190S.) 

L  Jdbt— Competency  of  Juror— Actual  Bias— Opiniow  Forukdw 

A  Juror  who  has,  from  reading  city  newspapers  and  from  hearing 
discussions  of  the  case,  formed  an  opinion  as  to  the  guilt  of  the  accused, 
which  it  would  take  strong  evidence  to  remove,  la  prima  facie  disquali- 
fied, and  should  be  excluded,  unless  be  is  able,  under  the  provisions 

T 1.  See  Jury,  vol  SI.  Cent  Dig.  H  475,  477,  478. 
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Of  Code  Cr.  Proc.  9  376,  to  state  under  oath  Us  b^ef  that  sucb  opinion 
or  ImpresBlon  would  not  Inflnence  Ma  Todlct,  and  the  court  Is  satis- 
fled  of  that  fact 

a.  Same— Actual  Bias— Qualification. 

A  juror  stated  that  he  thought  be  coald  render  an  Impartial  verdict 
on  the  evidence,  notwithstanding  his  previoiuly  formed  opinion,  bnt  no 
Inquiry  was  made  and  he  said  nothing  as  to  whether  he  believed  such 
opinion  would  influence  his  verdict.  Beld,  that  his  disqualification  was 
not  removed  under  the  proTlsions  at  CoAe  Cr.  Proc.  |  376.  providing  that 
such  a  Juror  shall  be  dlsquallfled  unless  he  declare  on  oath  that  such 
opinion  would  not  Influence  bis  verdict. 

&  Same— Disqualification  of  Juror— Kbversible  Brror. 

The  failure  to  set  aside  a  Juror  whose  disqualification  on  account  of 
a  previously  formed  opinion  was  not  removed  under  Code  Cr.  Proc. 
i  376,  providing  that  he  must  state  under  oath  his  belief  that  such 
opinion  would  not  Influence  his  verdict,  Is  reversible  error. 

4  House  op  Phostitution— Information — Sufficibnct— Statement  of  Facts. 
An  Information  charging  defendant  with  violation  of  Pen.  Code,  S 
822,  In  that  she  did  nnlawtnlly  keep  a  disorderly  house,  stated  as  the 
grounds  of  deponent's  knowledge  "of  the  said  violation"  that  he  and 
another  entered  "the  place"  of  said  defendant;  that  the  door  was  opened 
by  the  proprietor  herself;  that  two  girls  came  to  the  room  where  de- 
ponent and  his  companion  sat,  and  asked  them  to  go  upstalra  with  them 
to  their  rooms  for  the  purpose  of  unlawful  sexual  intercourse;  but  did 
not  state  that  defendant  had  any  control  of  said  rooms,  or  that  defend- 
ant knew  of  their  conduct  Held,  the  information  was  not  sufficient 
under  Code  Cr.  Proc.  U  148,  149,  providing  that  when  an  Information 
la  laid  before  a  magistrate  be  must  take  the  depositions  of  the  wltneesea, 
which  must  set  forth  the  facts  stated  by  Ibe  prosecutor  and  his  wit- 
nesses tending  to  establish  the  commission  of  the  olme  and  %bB  guilt 
of  tiie  defendant 

Bl  Reversal  of  Conviction — Jurisdiction  of  Hagistratk — Dischabob  of 
Defendant. 

Although  at  the  time  defendant  was  arraigned  a  specific  objection 
was  made  to  a  defective  information,  under  which  the  magistrate  ac- 
quired no  Jurisdiction  to  try  her,  defendant  was  pot  on  trial  and  con- 
victed. Held,  that  not  only  must  the  conviction  be  reversed,  but  the 
defendant  must  be  dlscha^ed. 

Appeal  from  Chemung  County  Court. 

Mate  Miller  was  convicted  of  crime,  and  appeals  from  an  order 
affirming  the  judgment  of  conviction.  Reversed,  and  defendant  dis- 
charged. 

Argued  before  PARKER,  P.  J.,  and  SMITH.  CHASE.  CHES- 
TER, and  LYON,  JJ. 

H.  D.  Wilcox,  for  appellant. 

Franklin  F.  Aldridge,  Dist.  Atty.,  for  the  People. 

PARKER,  P.  J.  It  is  impossible  to  read  the  record  in  this  case 
and  not  reach  the  conclusion  that  the  defendant  has  been  convicted 
by  a  jury  that  was  not  selected  in  accordance  with  the  rules  of  law.  ' 

Mr.  Crowell,  who  sat  as  a  juror,  had,  from  reading  the  city  news- 
papers and  from  discus^ons  which  he  had  heard,  formed  an  opinion 
concerning  the  guilt  or  innocence  of  the  prisoner,  which  it  would 
take  strong  evidence  to  remove.  This  fact  prima  facie  disqualified 
him  from  sitting  as  a  juror,  and  he  should  have  been  excluded  under 
the  defendant's  challenge  for  bias,  unless  he  was  able,  under  the  pro- 
visions of  section  376  of  the  Code  of  Criminal  Procedure,  to  state 
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under  oath  that  he  believed  that  such  opinion  or  impression  would 
not  influence  his  verdict,  and  that  he  could  render  an  impartial  ver- 
dict according  to  the  evidence.  If  he  should  so  testify,  and  the  trial 
court  should  be  satisfied  from  such  testimony  that  he  did  not  enter- 
tain such  a  present  opinion  as  would  influence  his  verdict,  then  the 
existence  of  his  opinion  so  formed  would  not  be  sufficient  to  dis- 
qualify him.  See  McQuade  Case,  no  N.  Y.  300,  18  N.  E.  156,  i 
L.  R.  A.  273. 

The  trial  court  inquired  of  Crowell  as  to  whether  he  believed  that 
he  could,  notwithstanding  his  opinion,  render  an  impartial  verdict  on 
the  evidence,  and  he  answered  that  he  thought  he  could ;  but  no 
inquiry  was  made,  and  be  said  nothing,  as  to  whether  he  believed  such 
opinion  would  influence  his  verdict.  In  People  v.  Wilmarth,  156  N. 
Y.  566,  569,  51  N.  E.  277,  it  was  expressly  held  that,  although  the 
juror  makes  the  statement  which  Crowell  made  as  above  stated, 
yet,  if  he  neglects  to  state  his  belief  as  to  whether  his  verdict  would 
be  influenced  by  his  opinion,  his  disqualification  as  a  juror  is  not 
removed,  and  that  it  is  error  to  allow  him  to  sit;  and  in  that  case 
the  fact  that  such  a  disqualifled  juror  sat  was  held  sufficient  ground 
for  the  reversal  of  a  judgment  of  conviction.  The  same  thing  is  again 
held  in  People  v.  Flaherty,  162  N.  Y.  532,  535,  57  N.  E.  73- 

In  addition  to  the  above,  Doxey,  Keefe,  and  Allington  were  sum- 
moned as  jurors,  and  upon  being  examined  as  to  their  qualifications 
it  appeared  that  each  had  formed  an  c^inion  that  it  would  take  evi- 
dence to  remove.  The  same  attempt  was  made  to  remove  their 
prima  facie  disqualification  as  was  made  in  the  case  of  Crowell,  and 
the  same  omission  to  inquire  as  to  his  belief  whether  such  opnion 
would  or  would  not  influence  his  verdict  occurs.  Each  of  these 
jurors  were  thereupon  challenged  by  the  defendant  for  bias,  and  the 
challenge  was  overruled.  The  defendant  thereupon  challenged  each 
of  them  peremptorily.  Most  of  the  jurors  who  sat  in  the  case  were 
chosen  after  the  defendant's  peremptory  challenges  had  been  thus 
exhausted,  and  hence  the  overruling  of  such  challenges  was  also  error. 
Within  the  authorities  above  cited,  the  foregoing  errors  are  suffi- 
cient to  require  a  reversal  of  this  judgment. 

There  is  another  error  claimed  by  the  defendant,  which  is  more 
serious  in  its  results.  Upon  being  arraigned  for  trial  the  defendant 
moved  to  be  discharged  on  the  ground  that  the  information  was  not 
sufiicient,  within  the  provisions  of  sections  148  and  149  ol  the  Code 
of  Criminal  Procedure.  The  information  is  sworn  to- by  one  Chipp, 
and  charges,  in  general  phrase,  that  the  defendant,  in  the  dty  of  EI- 
mira,  has  violated  section  322  of  the  Penal  Code,  itl  that  slie  did 
unlawfully  keep  and  maintain  a  disorderly  and  common  bawdy  house 
and  house  of  prostitution.  So  far  the  information  designates  the 
crime  complained  of,  but  it  does  not  state  any  facts  tending  to  estab- 
lish the  commission  of  that  crime.  It  then  proceeds  to  state  the 
grounds  of  deponent's  knowledge  "of  the  said  violation"  as  follows: 
That  he,  in  company  with  another,  on  May  27,  190I1  about  10145, 
whether  day  or  night  does  not  appear,  entered  "the  place"  (rf  said 
defendant.  What  kind  of  a  "place"  it  was  is  not  stated.  Whether 
it  was  a  beer  saloon  or  a  gi  ocery  st<»e  or  a  hotel  does  not  appear. 
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He  then  proceeds  to  state  that  the  door  was  opened  by  the  proprie- 
tor herself,  and  it  would  seem  that  they  entered  the  "place."  and 
were  seated  in  some  room  thereof.  It  is  then  further  stated  that 
**two  girls  came  to  the  room  where  we  sat,  and  asked  us  to  go  up- 
stairs with  them  to  their  ro(Mns  for  the  purpose  of  unlawful  sexual 
intercourse.  The  girls  acted  in  a  lewd  manner."  And  this  ends  the 
statement  of  facts  contained  in  that  information.  Do  such  facts 
tend  to  establish  the  commission  of  the  crime  above  charged  against 
the  defendant.  If  they  were  connected  with  another  fact,  viz.,  that 
the  defendant  knew  the  girls  were  present  in  the  room,  acting  and 
making  the  request  above  stated,  and  made  no  objection  thereto,  I 
would  be  inclined  to  hofd  that  the  information  was  sufficient.  But 
in  the  absence  of  any  charge  or  suggestion  that  the  defendant  knew 
anything  about  their  conduct,  or  was  in  any  way  responsible  for  it, 
there  was  no  fact  apparent  indicating  that  the  "place"  which  the  de- 
fendant was  then  keeping  was  in  any  manner  in  violation  of  section 
322  of  the  Penal  Code. 

It  must  be  noticed  that  there  is  no  charge  that  the  girls  in  fact 
had  any  rooms  upstairs,  or  that  they  were  members  of  her  family  or 
inmates  of  her  house.  .  At  most,  they  claimed  to  have  rooms  up- 
stairs. Nor  is  it  stated  that  the  defendant  had  any  occupancy  or  con- 
trol of  the  seccMid  story  of  that  "place,"  or  that  the  girls  came  in  from 
any  other  part  of  her  house,  or  that  she  (defendant)  was  in  the  room 
while  they  were  there,  or  whether  it  was  minutes  or  hours  before 
they  came  in.  Thus,  there  is  nothing  to  connect  the  girls  with  the 
defendant  or  the  defendant's  place.  To  illustrate,  suppose  the  place 
had  been  a  restaurant  or  saloon  on  the  ground  floor,  rented  and  occu- 
pied by  the  defendant  for  that  purpose ;  suppose  the  complainant  had 
been  ushered  in  by  the  defendant,  had  ordered  some  refreshments, 
and  sat  down  at  a  table,  and  the  defendant  had  gone  out  to  prepare 
them;  that  the  two  girls  had  come  in  from  the  street,  and  sat  down 
by  complainant  and  made  the  proposition  sworn  to  by  him ;  suppose 
they  had  no  rooms  upstairs,  or  suppose  they  had  rooms  there,  rented 
from  another  party,  and  over  which  the  defendant  had  no  control. 
From  such  facts  no  suspicion  would  arise  that  the  defendant  was  keep- 
ing her  "place"  in  violation  of  section  322,  and  yet  every  such  fact 
would  be  in  entire  harmony  with  those  stated  in  the  information. 

It  seems  clear  that,  conceding  every  fact  stated  in  the  informa- 
ti(Mi  to  be  true,  yet  alone  by  themselves  they  do  not  tend  to  estab- 
lish that  any  crime  had  been  committed  by  the  defendant.  Every 
fact  therein  stated  is  consistent  with  her  entire  innocence  of  the 
cJiarge,  and  therefore  the  magistrate  was  without  authority  to  cause 
her  arrest. 

It  is  to  be  regretted  that  this  conclusion  must  be  reached,  for  it 
results  in  the  defendant's  discharge.  The  specific  objection  was 
taken  when  the  defendant  was  arraigned,  and  instead  of  being  then 
put  upon  trial  she  should  then  have  been  discharged.  The  magis- 
trate had  not  then  acquired  any  jurisdiction  to  try  her,  and  he  never 
can  acquire  it  upon  such  an  information.  Hence  not  only  must 
the  conviction  be  reversed^  but  the  defendant  must  be  discharged. 
80N.Y.Bw— 68 
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The  conviction  and  order  of  the  County  Court  nnfst  be  reversed, 
and  the  defendant  discharged. 

Judgment  of  conviction  of  Recorder's  Court,  ind  older  of  County  Court 
confirmlns  same,  reversed,  and  the  appellant  discharged.  Ail  concur,  except 
SMITH,  J.,  who  votes  for  reversal  and  a  new  trial. 


MEimUENKBN  T.  NEW  TOBK  CaSNT.  A  B.  B.  B.  Oa 

(Supreme  Court,  Appellate  Division,  First  Department  March  20,  1003.) 

1.  Railroads— RiOHT  or  Wat— Irjubum  to  PsD^araiAXS- LiOBHSBn. 

Wb^  there  was  a  paved  public  way  running  north  from  a  railroad 
jprade  crossing,  between  the  railroad  tracks  and  a  river,  located  entlreir 
on  tbe  railroad's  right  of  way,  a  person  killed  by  a  train  whUe  on 
snch  way  Is  a  licensee  on^,  and  is  not  entltlsd  to  tlM  degree  oC  care 
required  as  to  persons  Injured  at  a  pnbUc  ctonlng. 

8.  BAHE— CONTBrBDTORT  NEOLIOBNCX— FlKDINOB. 

Where  a  pedestrian  came  to  a  railroad  croasing,  whldi  was  blodted 
by  a  passing  freight  train,  which  emitted  smoke  that  enveloped  the 
crossing,  and  knew  that  a  passenger  train  was  due  on  the  track  nearest 
blm  at  tbe  seme  time,  and  that  the  noise  of  tbe  freight  train  would, 
tend  to  prevent  his  bearing  tbe  approach  of  the  passenger  train,  aod 
obscure  his  sight  thereof,  a  flndlng  that  be  was  not  guilty  of  contribu- 
tory negligence  in  standing  on  the  track  on  which  such  passoiger  tralo 
approached  was  contrary  to  the  evidence. 

8.  Same— Bdbubk  of  Pboop. 

In  an  action  for  the  kllUng  of  plalntUFa  Intestate  at  a  ralbnad  gnds 
crossing,  tbe  burden  was  on  the  plalatMf  to  show  that  decadent  was 

free  from  contributory  negligence. 

4.  Same- Vbkdiot— Weioht  or  Evidbkgb. 

In  an  action  for  tbe  killing  of  a  pedestrian  at  a  railroad  grade  ooss- 
ing,  or  on  a  public  way  near  tbe  same,  a  verdict  In  favor  of  plaintiff 
held  contrary  to  the  weight  ct  evldenca. 
Hatch,  J.,  dlQsentlnc 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Amelia  S.  Meinrenken,  as  administratrix  of  the  estate  of 
Gustave  D.  Meinrenken,  deceased,  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McIAUGH- 
LIN,  INGRAHAM,  and  LAUGIiLIN,  JJ. 

Robert  A.  Kutschbeck,  for  appellant. 
James  P.  Neimann,  for  respondent. 

LAUGHLIN,  J.  This  is  a  statutory  action  to  recover  for  the 
death  of  plaintiff's  intestate,  which  it  is  alleged  was  caused  by  the 
defendant's  negligence.  The  defendant  owns  and  operates  a  railroad 
along  the  easterly  shore  of  the  Hudson  river  from  West  30th  street 
to  5pu}1:en  Duyvil,  consisting  of  two  main  tracks,  with  a  siding  upon 
either  side,  crossing  Z34th  street.  There  are  public  highway  cross- 
ings at  grade  at  134th  and  138th  streets.  Between  these  points 
there  is  no  intersecting  street  crossing,  and  the  tracks  run  norUi  and 
south  in  nearly  a  straight  line  close  to  the  river,  with  an  elevation 
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to  the  east.  The  decedent  was  a  member  of  the  Lampe  Fishing 
Club,  which  had  its  headquarters  in  a  little  boathouse  about  200  feet 

south  of  138th  street,  the  westerly  end  of  which  rested  on  piles  driven 
into  the  river  bottom,  and  the  easterly  end  was  supported  by  a  re- 
taining wall  extending  partially  along  the  water's  edge.  The  mem- 
bers reached  the  clubhouse  both  from  Z34th  and  138th  streets.  The 
width  of  134th  street  is  60  feet,  and  the  pavement  over  the  crossing 
is  40  feet  wide.  Between  the  tracks  and  the  river  from  134th  street 
north  to  about  the  line  of  135th  street,  continued,  there  was  a  paved 
way,  used  by  the  public  to  walk  and  drive  over,  but  this  seems  to 
have  been  on  the  defendant's  right  of  way.  North  of  this  there  was 
a  bulkhead,  and  a  narrow  space  or  path  west  of  defendant's  tracks 
to  the  boathouse.  The  club  was  composed  principally  of  laboring 
men,  who  went  there  to  fish  in  the  evening. 

The  decedent  had  been  a  member  for  several  years,  and  attended 
there  frequently  in  the  evening  during  this  period.  He  was  there  on 
the  evening  of  the  20th  day  of  July,  1901 ;  and  two  or  three  minuteSi 
before  9  o  clock,  in  company  with  another  member,  he  started  south 
from  the  club  to  go  to  his  home,  on  Manhattan  street.  There  was 
a  regular  south-bound  passenger  train  which  crossed  234th  street  at 
about  one  minute  after  9  in  the  evening,  which  seems  to  have  become 
well  known  to  the  club  members,  and  is  spoken  of  as  the  "Dollv 
Varden."  The  theory  of  the  plaintiff  is  that  the  decedent  was  struck 
by  this  train.  Although  there  is  evidence  indicating  that  the  train  was 
going  faster  than  usual,  the  undisputed  evidence  shows  that  it  arrived 
at  the  station  below  on  time  that  night.  The  evidence  shows  that 
the  decedent's  body  was  found  between  the  rails  of  the  south-bound 
track,  from  5  or  10  feet  to  half  a  car -length  north  of  the  paved  portion 
of  134th  street,  which,  assuming  that  the  pavement  is  in  the  middle 
of  the  street,  extends  to  within  about  10  feet  of  the  north  line  of 
the  street ;  and  part  of  the  body  of  his  companion  was  found  about 
J  00  feet  south  of  the  crossing,  and  the  other  part  about  the  middle 
of  the  crossing.  The  main  tracks  were  used  for  both  passenger  and 
freight  trains. 

The  only  person  who  testifies  that  he  saw  these  men  after  they 
left  the  clubhouse  is  one  Smith,  who  was  called  as  a  witness  for  the 
plaintiff.  He  says  that  he  was  fishing  from  the  dock  at  138th  street 
from  6  o'clock  in  the  evening  until  about  8,  when  he  went  down  to 
129th  street  to  meet  "a  couple  of  fellows,"  but,  not  meeting  them, 
he  started  back,  walking  on  the  railroad  between  the  main  tracks 
until  he  reached  134th  street,  where  he  waited  simply  to  watch  a 
freight  train  of  about  60  cars  pass  north  on  the  north-bound  track, 
and  not  with  any  desire  to  cross  to  the  east;  that,  while  standing 
between  the  main  tracks  on  the  south  side  of  the  crossing  at  134th 
street,  he'  saw  two  men  10  or  15  feet  north  of  him,  coming  down  the 

Saved  way,  which  is  parallel  to,  and  west  of,  the  tracks;  that  the 
'eight  train  was  going  about  15  miles  an  hour,  and  "she  was  puffing 
pretty  heavy,  and  the  rattle  of  the  bumpers  and  the  chains— you 
couldn't  hear  nothing  come" ;  that  when  he  next  saw  these  men 
they  were  standing  side  by  side  between  the  south-bound  track  and 
the  westerly  siding,  5  or  6  feet  behind  and  about  the  same  distance 
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to  the  south  of  him,  and  he  saw  them  look  north  alonp;  the  track; 
that  he  looked  up  the  track,  and  saw  the  passenger  train  approach- 
ing; and  then,  contradicting  himself,  he  states  that  he  was  not  able 
to  see  either  the  train  or  headlight  or  hear  any  bdl  or  whistle,  al- 
though his  sight  and  hearing  were  both  good;  that  the  night  was 
very  dark,  and  the  smoke  froni  the  freight  engplne  settled  down  on 
the  crossing,  and  made  it  so  much  darker  that  he  could  not  see  any- 
thing, but  that  the  smoke  "was  not  exactly  so  thick"  that  he  could 
not  see  a  good  headlight;  that  this  smoky  condition  lasted  until 
half  the  freight  train  had  passed  over  the  crossing,  which  was  about 
the  time  the  passenger  train  came ;  that  after  he  looked  around  and 
saw  the  men,  and  before  he  had  time  to  look  north  again,  the  pas- 
senger train  went  by  "like  a  streak  of  lightning,"  and  the  suction  of 
the  wind  threw  him  over  against  the  freight  train,  and  '*by  luck" 
he  caught  a  bar  or  handle  at  the  end  of  one  of  the  cars  and  drew 
himself  up  on  a  step  until  the  passenger  train  passed,  when  he  says 
he  dropped  off  before  reaching  a  point  opposite  135th  street,  and 
went  back  and  found  the  bodies  of  the  two  men. 

The  complaint  seems  to  have  been,  framed  upon  the  theory  that 
this  paved  way  running  north  from  134th  street  between  the  tracks 
and  the  river  was  a  ptd}lic  way,  and  that  the  decedent  was  struck 
bv  the  train  while  on  it  "at  or  near"  the  crossing  of  134th  street. 
It  the  decedent  was  not  on  the  crossing  of  134th  street,  but  was 
walking  down  or  alongside  the  tracks  from  the  clubhouse,  he  was  a 
mere  licensee,  at  most,  and  the  liability  of  the  defendant  would  have 
to  be  determined  upon  principles  and  evidence  entirely  diflferent 
from  those  in  the  case  of  an  injury  at  a  public  crossing.  The  de- 
fendant objected  to  any  evidence  tending  to  show  that  the  accident 
occurred  on  the  public  crossing,  and  excepted  to  the  charge  of  the 
court  by  which  the  case  was  submitted  to  the  jury  solely  upon  the 
theory  tliat  the  decedent  was  struck  upon  the  crossing  of  134th  street. 
No  motion  was  made  to  amend  the  complaint  to  conform  to  the 
proof.  This  would  seem  to  be  error,  as  it  is  very  doubtful  whether, 
under  the  complaint,  the  verdict  could  be  sustained  on  the  theory  on 
which  the  case  was  thus  submitted  to  the  jury. 

We  are,  however,  of  opinion  that  the  verdict  is  against  the  weight 
of  the  evidence  and  contrary  to  the  probabilities  of  the  case.  There 
were  frei^^ht  cars  standing  on  each  siding,  both  north  and  south  of 
the  crossing.  If,  as  claimed  by  the  only  ^ewitness,  the  decedent 
came  down  the  paved  way  to  the  west  of  the  tracks,  and  passed  around 
the  cars  on  this  siding  onto  the  paved  crossing,  it  is  inconcdvable 
that  his  body  should  be  found  5  or  10  feet,  or  a  greater  distance, 
north  of  the  paved  part  of  the  crossing.  Assuming  that  he  was 
struck  by  the  south-bound  train,  Smith  at  no  time  located  the  de- 
cedent anywhere  near  as  far  north  as  the  body  was  found,  and  cer- 
tainly the  probabilities  are  that  his  body  would  not  be  moved  north 
by  being  struck  by  the  locomotive  of  a  train  moving  south.  We  are 
of  opinion  that  the  physical  facts  indicate  quite  clearly  that  the  de- 
cedent was  struck,  not  upon,  but  north  of,  the  crossing  of  134th  street, 
and  therefore  the  verdict  should  not  be  permitted  to  stand. 

Furthermore,  if  the  decedent  was  struck  within  the  lines  of  134th 
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Street,  the  finding,  which  is  implied  in  the  verdict,  that  he  was  free 
from  contributory '  negligence,  is,  we  thinks  against  the  weight  of 
evidence.  Presumably,  the  decedent  was  aware  that  the  passenger 
train  was  about  due^  and  that,  while  a  Hagman  was  stationed  at  this 
crossing  during  the  daytime,  none  was  there  in  the  evening,  and 
that  there  were  no  gates  or  mechanical  devices  for  warning  people 
of  the  approach  of  trains.  The  evidence  on  the  part  of  the  plaintiff 
tends  to  show  that  no  bell  was  rung  or  whistle  blown  on  the  passen- 
ger locomotive,  but  this  was  controverted.  A  witness  who  was 
standing  on  the  stoop  of  the  clubhouse  testified  that  the  headlight  of 
the  Jocomotive  was  smoky  and  only  threw  its  rays  about  5  feet,  but 
he  admits  that  he  saw  the  headlight  at  i^h  street,  which  he  thought 
was  about  250  feet  distant ;  but  a  dvil  engineer  gave  the  distance  at 
360  feet.  The  evidence  on  the  part  of  the  defendant  is  to  the  effect 
that  this  was  an  ordinary  headlight,  not  dimmed  or  obscured;  that 
the  illumination  caused  by  it  was  increased  by  the  light  in  the  com- 
binaticoi  car  and  a  regular  passenger  coach  attached  to  the  locomo- 
tive; that  the  speed  of  the  train  was  15  miles  an  hour.  Witnesses 
upon  both  sides  give  the  startling  information  that  the  rays  of  light 
from  an  ordinary  passenger  locomotive  headlight  on  a  dark  night 
are  not  observable  on  the  track  more  than  20  feet  ahead.  The  dis- 
tance between  the  south-bound  track  and  the  westerly  siding  is  7 
feet  3^  inches. 

Assunung  that  the  decedent  came  down  the  paved  way  west  of  the 
tracks  and  was  south  of  the  middle  of  the  paved  crossing  of  134th 
street,  where  Smith  places  him,  he  must  have  known  that  he  could 
not  pass  over  the  crossing  until  after  the  freight  train  passed;  and, 
if  the  freight  train  was  emitting  smoke  that  enveloped  the  crossing, 
it  was  not  an  act  of  prudence  or  the  exercise  of  ordmary  care  on  the 
part  of  the  decedent  to  step  and  stand  upon  the  main  south-bound 
track,  or  sufficiently  near  it  to  be  struck  by  a  passing  train,  when 
he  knew  that  the  passenger  train  was  about  due,  that  the  noise  of 
the  freight  train  would  tend  to  and  might  prevent  his  hearing  any 
signal  of  the  approach  of  the  passenger  train,  and  that  the  smoke 
would  obscure,  and  might  prevent  his  seeing,  the  headlight.  Heaney 
v.  Long  Island  R.  Co.,  112  N.  Y.  122,  19  N.  E-  422;  Whalen  v.  N. 
Y.  Central  &  H.  R.  R.  Co.  (SupO  15  N.  Y.  Supp.  941;  Koehler 
V.  Rochester  &  Lake  Ontario  Ry.  Co.,  66  Hun,  566,  21  N.  Y.  Supp. 
B44;  Vahue  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  18  App.  Div.  452,  46  N. 
Y.  Supp.  359;  Piper  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  156  N.  Y.  234,  5a 
N.  E.  851,  41  L.  R.  A.  724,  66  Am.  St  Rep.  560. 

While  the  extraordinary  feat  claimed  to  have  been  performed  by 
Smith,  in  being  able  to  seize  hold  and  climb  upon  the  freight  train, 
which  was  passing  at  the  rate  of  15  miles  an  hour,  after  being  forced 
against  it  by  pressure  of  air  caused  by  the  passenger  train,  was  not 
impossible,  we  think  it  extremely  doubtful  whether  he  would  then 
risk  dropping  off  the  side  of  the  freight  train,  going  at  this  high 
rate  of  speed,  in  the  dark,  and  accomplish  all  this  before  riding  a 
block  on  the  freight  train.  This  witness  testifies  that  the  body  of  the 
decedent  was  found  from  $  to  10  feet  north  of  the  paved  crossing, 
and  this  and  the  other  evidence  on  that  point  is  not  reconcilable 
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with  lus  testimony  as  to  where  he  saw  the  two  men  just  before  the 
accident.  The  burden  was  upon  the  plaintiff  to^show  that  the  de- 
cedent was  free  from  negligence  contributing  to  his  death  (Wiwirow- 
ski  V.  L.  S.  &  M.  S.  R.  Co.,  124  N.  Y.  420,  26  N.  E.  1023);  and 
while  it  may  be  that  the  evidence  was  sufficient  to  require  the  sub- 
mission  of  that  question  to  the  jury,  which  is  doubtful,  we  are  of 
the  opinion  that  the  verdict  is  clearly  against  the  weigfht  of  evidence, 
and  that  justice  requires  a  new  triaL 

It  fbllowt  that  the  judgement  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

VAN  BRUNT,  P.  J.,  and  INGRAHAM  and  McLAUGHUN, 
/J.,  concur.   HATCH,  J.,  dissents. 


BHITH  T.  BCHILB  et  aL 
(Siq^erae  Court;  Appeltate  Dlrtabm,  Flnt  Departmrat  Kardi  IS,  1008.) 

1.  Hbchaxjcs'  Libns— Absiokusrt  or  Costract — Liabilitt  of  Absigkbb. 

Wbere  plaintiff,  who  was  on  the  bond  of  a  building  contractor,  agreed 
with  the  latter  tad  the  owner  to  complete  the  work  and  to  recelTo  the 
computaatloB,  thereto  twlng  rdeased  from  liability  for  ttie  contractor's 
delay,  he  became  the  assignee  of  the  original  contractor,  and  his  right 
to  the  amount  due  on  the  completion  of  the  work  was  subject  to  Uena 
ttOLt  had  been  pwfected  against  the  original  contractor. 

Van  Bnm^  P.  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  George  Moore  Smith  against  Henry  J.  Schile  and  others 
to  foreclose  a  mechanic's  lien.  From  a  judgment  granting  insuffi- 
cient relief,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  INGRAHAM, 

McLaughlin,  and  laughlin,  jj. 

Chauncey  S.  Truax,  for  appellant. 
Joseph  A.  Farley,  for  respondents. 

INGRAHAM,  J.  This  action  was  to  foreclose  a  mechanic's  Hen. 
Other  materialmen,  who  had  filed  liens  upon  the  property,  were  made 
defendants,  and  interposed  answers  claiming,  as  against  the  plaintiff, 
that  their  liens  were  entitled  to  a  preference.  The  referee  found 
that  there  was  due  and  owing  from  the  defendant  Schile,  the  owner 
of  the  building,  the  sum  of  $4,446.40,  with  interest;  that  the  defend- 
ants Hough,  Pfotenhauer,  and  Dyer  had  filed  Hens  affecting  the 
premises ;  that  these  defendants  were  entitled  to  be  paid  the  amount 
due  upon  their  respective  liens  out  of  the  amount  due  from  Schile ; 
and  that  the  plaintiff  was  entitled  to  the  balance  of  the  amount 
due  upon  the  contract.  From  the  judgment  awardmg  this  priority 
the  plaintiff  appeals.  No  question  is  made  as  to  the  v^idity  of  these 
several  liens,  and  the  owner  of  the  premises  does  not  appeal. 

It  appears  that  in  August,  1898,  Henry  J.  Schile,  the  owner  of  the 

T 1.  Bee  Mechanics'  Liens,  vol.  S4,  Cent  Dig.  |  14Sl 
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propertpr,  entered  into  a  contract  with  one  Webster  White  to  erect 
a  building'  upon  the  premises  in  question,  by  which  contract  White 
agreed  to  complete  the  work  covered  by  the  contract  on  or  before 
November  15, 1898,  and  agreed  to  pay  a  certain  poialty,  for  each  and 
every  day  after  that  day  until  the  whole  of  the  work  was  fully  com- 
pleted, as  liquidated  damages,  payments  to  be  made  in  six  install- 
ments as  the  work  progressed,  and  the  total  amount  to  be  paid  un- 
der the  contract  aggregating  $7,173.  The  contract  further  provided 
that  if  at  any  time  there  should  be  any  liens  or  claims  for  which,  if 
established,  the  owner  of  the  premises  might  become  liable,  and 
which  are  chargeable  to  the  contractor-^ 

"The  ownw  Bbsll  hare  tlie  right  to  letaln  ont  of  sneb  money  theo  due  or 
thereafter  to  become  due  an  amount  sufficient  to  oomidetely  indemolCy  him 
against  such  Uen  or  claim.  Should  there  prove  to  be  any  such  claim  after  alt 
paymeuts  are  made,  the  coutractor  shall  refand  to  tlie  owner  all  money  that 
the  latter  may  be  compelled  to  pay  In  dlscharglDg  any  Uen  oa  said  prenOses 
made  oMlgatwy  Id  consequenee  of  the  oontraetoz's  defantt" 

To  secure  the  performance  of  that  contract.  White  (the  contractor) 
and  the  plaintiff  executed  a  bond  in  the  penalty  of  $10,000,  condi- 
tioned upon  White's  performance  of  all  the  conditions  and  covenants 
on  his  part  to  be  kept  and  performed  in  said  contract,  and  upon 
the  obligors  indemnifying  and  holding  harmless  the  owner  from  all 
damages,  costs,  and  expenses  which  might  accrue  or  be  caused  by 
any  delay,  default,  or  neglect  on  the  part  of  White  in  the  performance 
of  the  said  covenants  and  agreements  to  be  kept  and  performed. 
White  went  on  with  the  performance  of  this  contract  until  the  18th 
or  19th  of  November,  1898.  The  19th  of  November  was  on  Saturday, 
and  on  that  day  White  was  unable  to  pay  his  laborers  for  the  preced- 
ing week,  and  he  then  seems  to  have  come  to  the  conclusion  that  he 
would  be  unable  to  complete  the  contract.  On  the  morning  of  No- 
vember 2 1  St,  the  plaintiff  was  informed  that  White  was  unable  to 
complete  the  contract,  and  was  requested  to  attend  a  meeting  on  that 
morning  in  125th  street.  At  that  meeting  White  was  present,  with 
some  of  the  other  defendants.  White  there  told  the  plaintiff  he 
had  given  up  the  work,  that  he  could  not  proceed  with  it,  that  he 
had  ceased  work  on  the  preceding  Friday  night,  and  could  not  pay 
his  men.  After  some  discussion  this  meeting  was  adjourned  to  the 
office  of  the  plaintiff's  attorney,  where  the  parties  again  met  in  the 
afternoon  of  that  day,  when  the  proposition  was  made  that  the  plain- 
tiff should  complete  the  buildings  under  the  White  contract.  'There 
was  a  discussion  then  as  to  the  amount  that  would  be  due  to  White 
upon  the  completion  of  the  building,  and  it  was  stated  that  White 
had  received  two  payments,  aggregating  $2,500,  less  an  amount  that 
had  been  retained  by  the  owner  to  pay  for  some  vault  privileges,  and 
it  was  understood  that  there  was  then  between  $5,000  and  $5,700 
to  be  paid  by  the  owner  upon  the  completion  of  the  contract.  After 
this  discussion  the  plaintiff  agreed  to  complete  the  buildings  for  the 
money  that  would  become  due  to  White  upon  their  completion,  and 
that  a  contract  should  be  prepared  which  should  express  this  agree- 
ment. Subsequently  a  contract  was  prepared,  which  was  submitted 
to  the  owner  for  his  approval,  and  which,  after  some  modification, 
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seems  to  have  been  executed.  That  agreement  was  dated  November 
23,  1898,  Webster  White,  was  party  oT  the  first  part,  David  M.  Wil- 
liams and  Sylvanus  WilUams,  parties  of  the  second  part,  Henry  J. 
Schile,  the  owner  of  the  premises,  party  of  the  third  part,  and  the 
plaintiff,  party  of  the  fourth  part.  After  reciting  the  execution  of  the 
contract  between  the  owner  and  White  for  the  erection  of  these  build- 
ings, and  the  execution  by  the  contractor  and  the  plaintiff  of  a 
bond  conditioned  for  the  faithful  performance  by  the  contractor  of 
the  contract,  tlmt  a  portion  of  the  buildings  had  been  completed  as 
specified  in  said  contract,  and  that  the  contractor  wished  to  transfer 
his  contract  with  the  said  owner  to  the  party  of  the  fourth  part 
(plaintiff),  with  the  consent  of  the  tmants  and  the  owner,  the  first 
clause  of  the  contract  provided  that : 

"Said  contractor  hereby  aaslgna,  transfers,  and  seta  over  onto  tbe  party  of 
the  fourth  part  all  bis  right,  title,  and  Interest  In  and  to  the  said  agreement 
between  tbe  said  contractor  uid  tbe  said  owner,  mad'^  August  16,  18BS,  and 
to  an  sums  of  money  dne  and  to  grow  due  thereunder,  and  consents  that  the 
said  owner  may  discbarge  and  release  the  said  party  of  the  fourth  part  from 
each  and  every  obligation  on  the  part  of  the  party  of  the  fourth  part  Incnired 
by  reason  of  the  execution  by  tbe  said  party  of  tbe  fourth  part  of  tbe  said 
bond  to  BBid  owner." 

The  second  clause  released  the  plaintiff  from  each  and  every  ob- 
ligation incurred  by  him  to  the  owner  by  reason  of  the  execution 

and  delivery  of  the  said  bond;  and  the  fourth  clause  provided  that: 

"The  party  of  the  fourth  part  hereby  accepts  the  said  assignment  of  said 
contract  of  August  IS,  1898,  between  tbe  said  contractor  and  the  said  owner, 
and  agrees  to  and  wltb  the  said  owner  to  complete  tbe  building  therein  pro- 
vided for  according  to  tlie  terms  and  conditions  thereof  at  tbe  earliest  pos- 
rtble  momoit  and  with  due  diligence.  •  •  *  That  tbe  completion  of  said 
buildings  shall  not  cost  the  owner  any  greater  sum  than  that  provided  for  In 
said  contract  as  the  price  for  such  work.  That  nothing  hffl^ln  contained  shall 
subject  the  party  of  tbe  fourth  part  to  any  liability  for  the  failure  to  complete 
said  building  or  portions  thereof  on  the  dates  as  agreed  In  said  contract  of 
August  16,  1808,  between  said  contractor  and  said  owner,  nor  shall  said  ownv 
make  any  deduction  from  any  installment  or  payment  under  said  contract 
hereafter  reached  by  said  Smitli,  the  party  of  the  fourth  part,  by  reason  of 
any  claim  against  said  contractor  arising  from  any  failure  on  bis  part  to 
complete  said  building  or  any  portion  thereof  at  the  time  flxed  In  said  con- 
tract" 

After  the  execution  of  this  contract  the  plaintiff  went  on  with  the 
work,  taking  it  up  at  the  point  at  which  White  had  left  it,  and 
completed  the  building  as  provided  for  in  the  contract,  whereupon 
there  became  due  to  him  under  the  contract  the  sum  for  which  he 
filed  his  Hen  which  was  sought  to  be  foreclosed  in  this  action.  Be- 
fore the  plaintiff  had  filed  his  lien,  the  defendants  before  named,  who 
had  furnished  materials  or  labor  to  White  under  his  contract  prior 
to  its  assignment  to  the  plaintiff,  filed  liens  for  a  certain  amount 
due  to  them  from  White  which  they  had  supplied  or  furnished  for 
the  building.  There  was  no  dispute  but  that  the  labor  and  materials 
specified  in  these  liens  had  been  duly  supplied  by  the  lienors  to 
White  prior  to  the  time  of  the  transfer  of  the  White  contract  to  the 

}>laintiff,  and  that  the  liens  were  regularly  filed  within  the  time  al- 
owed  by  the  lien  law  and  complied  with  its  provisions.  Nor  is  it 
disputed  that  these  Hens  would  be  valid  as  against  White  and  any 
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amoant  that  was  due  to  White  under  this  contract;  the  plaintiff's 
claim  being  that  he  was  an  independent  contractor,  who  was  entitled 
to  receive  from  the  owner  the  amount  provided  to  be  paid  in  the  con- 
tract of  November  23,  1898,  and  that  as  there  was  nothing  due  to 
White  under  the  contract,  he  having  abandoned  it  prior  to  the  making 
of  the  contract  of  November  23d,  these  lienors  were  not  entitled  to 
be  paid  out  of  the  amount  earned  by  the  plaintiff  under  this  con- 
tract. The  determination  of  this  question  must  depend  entirely  upon 
the  terms  of  the  agreement  under  which  the  plaintiff  undertook  to 
complete  White's  contract. 

When  this  agreement  was  made,  White  had  partially  performed  his 
contract  with  the  owner,  and  had  received  all  that  was  due  to  him 
at  that  time  according  to  its  terms.  He  was,  however,  under  obliga- 
tion to  complete  the  building,  and  the  plaintiff  was  responsible  to  the 
owner  for  a  completion  of  the  building  according  to  the  terms  of 
the  contract.  It  may  be  conceded  that,  had  this  contract  been  an- 
nulled or  abandoned  and  the  plaintiff  had  proceeded  to  make  a  new 
contract  with  Smith  for  the  completion  of  the  building.  Smith  would 
have  been  entitled  to  receive  from  the  owner  the  amount  proWded 
for  in  that  new  contract,  and  these  lienors  would  have  been  entitled, 
as  against  Smith,  to  no  portion  of  the  amount  that  the  owner  had 
agreed  to  pay  to  Smith  for  the  work  that  he  did  in  the  completion  of 
the  building.  As  between  White,  his  creditors,  and  the  owner.  White 
or  his  creditors  would  then  have  been  entitled  only  to  the  balance 
of  the  amount  that  White  would  have  earned,  had  he  completed  his 
contract  after  all  payments  that  had  been  made  to  Smith  for  the 
work  that  he  had  done  in  its  completion.  That,  however,  was  not  the 
situation.  What  the  plaintiff  did-  was  to  accept  an  assignment  of 
White's  contract,  and  agree  to  perform  that  contract  for  the  amount 
that  would  have  been  due  to  White  had  he  completed  the  contract. 
Smith,  as  White's  surety,  would  be  liable  for  any  damage  that  the 
owner  of  the  property  sustained  in  consequence  of  White's  failure  to 
complete  his  contract,  and  by  accepting  an  assigfnment  of  the  contract 
and  agreeing  to  perform  its  covenants  and  conditions  he  thereby 
stepped  into  White's  shoes  as  the  contractor,  and  performed,  not  a 
contract  with  the  owner,  irrespective  of  White,  but  White's  obliga- 
tions, and  agreed  to  perform  them  for  the  amount  that  would  have 
been  due  to  White,  had  he  completed  his  contract.  The  plaintiff  by 
this  agreement  became  the  assignee  of  White's,  and  as  such,  not 
independent  of  White,  he  agreed  to  complete  what  White  had  left 
uncompleted  for  the  consideration  that  was  coming  to  White  uoon 
the  completion  of  the  contract.  He  therefore  accepted  the  position 
of  carrying  out  White's  contract  with  the  owner  for  the  consideration 
that  White  would  have  received,  had  he  completed  it,  and  for  this 
undertaking  on  his  part  the  plaintiff  received  a  substantial  advantage. 
He  was  released  from  his  obligation  to  pay  the  damage  that  would 
be  sustained  in  consequence  of  White's  delay  in  completing  the  build- 
in|f  on  November  15,  1898,  a  period  that  had  expired  at  the  time 
this  transfer  of  the  contract  to  the  plaintiff  actually  occurred,  and 
the  evidence  is  that  the  building  was  not  completed  for  several  months 
thereafter;  so  that,  if  this  clause  of  the  White  contract  had  been 
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enforced,  the  plaintiff  would  have  been  subjed  to  a  considerable 
liability.  The  plaintiff,  as  the  assignee  of  White,  having  done  this 
work,  and  being  entitled  to  be  paid  the  amount  due  to  White,  that 
amount  became  subject  to  the  lien  of  those  who  had  furnished  White 
material  and  labor  used  upon  the  building.  The  money  coming  to 
the  plaintiff  was  money  due  under  White's  contract  between  himself 
and  the  owner,  and  one  taking  the  contract  took  it  subject  to  the 
liens  for  work  done  under  l4ie  contract  prior  to  its  assignment.  The 
difficulty  in  the  plaintiff's  position  is  that  his  right  to  this  money  arises 
by  virtue  of  the .  assignment  to  him  of  the  White  contract,  and  he 
takes  it,  therefore,  as  White's  assignee,  not  by  virtue  of  any  in- 
dependent contract  with  the  owner  to  do  the  work ;  and  thus,  having 
acquired  White's  right  to  complete  the  work  and  to  receive  the  com- 
pensation to  be  paid  therefor,  that  right  is  subject  to  any  Uen  upon 
the  money  due  to  White  which  had  been  acquired  by  those  who  had 
furnished  White  with  labor  or  materials  in  the  prosecution  of  his  con- 
tract. 

No  case  is  cited  by  any  of  the  counsel  that  presents  this  exact 
question.  In  Stevens  v.  Ogden,  130  N.  Y.  182,  29  N,  E-  229,  it  was 
held  that  under  the  lien  law  the  filing  of  the  notice  originates  the 
lien;  that  anterior  to  this  act  the  l^orer  or  materialman  has  no 
preferential  right  to  be  paid  for  his  labor  or  material  out  of  the  sum 
which  is  due  n-om  the  owner  of  the  building  to  the  contractor,  but 
stands  in  the  same  position  as  other  creditors ;  "that  he  may  subject 
the  debt  to  a  lien  m  his  favor  on  filing  the  notice  and  taking  the 
proceeding  prescribed  by  the  act,  but  if,  before  this  has  been  done, 
other  creditors,  pursuing  the  usual  remedies  for  the  collection  of 
debts,  have  acquired  a  legal  or  equitable  right  to  have  the  debt  ap- 
plied in  satisfaction  of  their  claim,  the  right  is  not  overreached  by 
liens  subsequently  filed  under  the  act,  unless  priority  is  given  by  the 
provisions  of  the  act  itself;"  and  that  an  assignee  of  a  claim  of  a 
contractor  against  the  defendant,  by  a  title  which  antedates  the  filing 
of  the  notices  of  lien,  acquires  a  title  to  the  demand  of  the  creditx>r 
subject  to  the  Uen.  In  this  decision  the  court  followed  McCorkle  v. 
Herrman,  117  N.  Y.  297,  22  N.  E.  948.  In  this  case,  two  of  the  three 
liens  were  filed  before  the  plaintiff  acquired  an  assignment  of  the 
contract,  and  the  other  lien  was  filed  a  few  days  after;  but  here 
there  is  no  assignment  of  an  existinjE^  claim  by  White  against  the 
owner,  but  the  plaintiff  took  an  assignment  of  White's  executor>- 
contract,  and  agreed  to  perform  that  contract  for  the  money  that  was 
to  be  paid  to  White  upon  its  performance.  He  simply  became 
White's  representative  in  the  completion  of  the  contract,  and  the 
amount  that  he  was  to  receive  upon  the  completion  of  that  contract 
was  the  amount  that  was  to  be  paid  for  the  work  White  had  already 
done,  as  well  as  for  the  work  that  the  plaintiff  was  to.  do  in  the 
future;  and  when  that  amount  was  received  it  was  subject  to  liens 
that  had  been  perfected  as  against  White,  whose  interests  and  rights 
had  been  acquired  by  the  plaintiff. 

It  follows  that  the  judgment  appealed  from  must-be  affirmed,  with 
one  bill  of  costs  against  the  appellant.  All  concur,  except  VAN 
BRUNT,  P.  J.,  who  dissents. 
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(Supreme  Conrt  Appellate  DItIsIoo,  Flnt  D^artment  March  ao^  IWKt.) 

1.  8aLB8— PaTKHT— AtSTeNMSKT — CONTBiLOT— IXFUED  AOBEXUXITT  TO  ExECUTS 

AsBioiniKirr. 

Where  a  contract  for  tbe  sale  of  an  Interest  In  a  patent  contains  no 
express  proTlsion  for  a  formal  ass^nment  In  writing,  tbe  law  will  Imply 
an  agreement  to  make  It^  If  sncb  an  assignment  be  essential  to  pass 
title. 

a.  Same— EzEcuTORT  ConTRAcr— Tunc  of  Patksnt. 

A  written  agreement  prorlded  for  tbe  sale  by  plaintiff  of  his  Interest 
In  a  patent  to  defendants  tat  92fi00,  «976  to  be  paid  In  cash  ivon 
the  signing  of  tiie  agreement,  or.  In  lien  theraof,  certatn  lodms  to  be 
manufactured  under  die  patent;  the  balance  to  be  payable  on  tbe  same 
terms  when  tbe  looms  were  put  on  tbe  market  ready  for  sale.  Defend- 
ants decided  to  deliver  tbe  looms  in  lieu  of  the  first  cash  payment, 
but  refused  to  pay  tbe  balance,  or  deliver  any  more  looms,  until  plain- 
tiff executed  to  them  a  formal  assignment  of  his  Interest  hi  Uie  patent. 
Held,  that  defendants  were  not  entitled  to  sacfa  assignment  notU  they 
made  tbe  last  payment  of  tbe  price,  either  In  cash  or  by  tender  of  de- 
livery of  tbe  looms. 

Af^l  from  Trial  Term,  New  York  County. 

Action  by  Alphonse  Thourot  against  Louis  Holub  and  another. 
From  a  jndgment  for  defendants,  and  from  an  order  denying  plain- 
tiff's moticHi  for  a  new  trial,  he  appeals.  Reversed,  and  new  trial 
ordered. 

Tbe  i^aintiff  was  the  owner  tjt  a  one-tblrd  Interest  In  letters  patent  ot 
the  United  States  No.  669.753,  Issued  on  the  8tb  day  of  January,  1901,  for 
an  attachment  for  sUk  looms,  known  as  tbe  "Jacquand  Machines,"  and  on 
the  17th  day  of  July,  1901,  he  and  tbe  defendants  entered  Into  an  agree- 
ment In  writing  nnder  tbtir  hands  and  seals,  by  which  the  plaintiff  agreed 
to  sell  to  the  defendanta,  and  they  agreed  to  bny.  his  said  Interest  "tor  the 
snm  of  two  thousand  dollars  in  manner  following;  nine  hundred  and  sev- 
enty-five dollars  to  be  paid  upon  the  signing  of  these  articles  of  agreement, 
and  In  lieu  of  casb  said  Alpbonse  Thourot  agrees  to  take  2S  silk  looms  at 
tbe  rate  at  $39  each,  altogether  1975,  the  balance  of  one  thousand  and 
twenty-five  dollars  to  be  paid  by  said  Louis  Holub  and  Paul  Dosha  and 
accepted  by  said  Alphonse  Thourot  when  said  Jacquand  machine  Is  put  on 
the  market  ready  for  sale,  on  the  same  conditions,  to  wit,  in  lieu  of  casb, 
saM  Alphonse  Thourot  agrees  to  take  machinery  sUk  looms  or  Jacquand 
machines,"  Tbe  defendants  elected  to  manufacture  and  deliver  to  the  plain- 
tiff tbe  26  silk  looms  Instead  of  the  cash  payment  of  $975.  Tbe  patttfne 
for  tbe  manufacture  of  these  looms  were  delivered  to  tbe  defendants,  who 
manufactured  tbe  looms  pursuant  thereto.  After  the  looms  bad  been  man- 
ufactured, tbe  plaintiff,  at  tbe  factory  of  tbe  defendants,  demanded  delivery 
thereof  to  him,  which  tbe  defendants  refused  unless  the  plaintiff  would  first 
execute  and  dellw  to  them  a  formal  assignment  of  bis  said  Interest  in  tbe 
patmt  sufficient  to  pass  title  thereto  under  the  statute  ot  the  United  States. 
The  plaintiff  declined  to  deliver  such  assignment  until  he  was  fully  paid 
the  $2,000.  or  the  equivalent  therefor,  provided  in  the  contract  The  plain- 
tiff testified  that  at  the  time  of  the  execution  of  the  agreement  be  nhiblted 
an  assignment  of  fals  Intorest  in  the  patent  to  the  defendants,  duly  executed 
mnder  his  hand  and  seal  and  wltneraed,  and  Informed  them,  In  substance, 
that  It  would  be  delivered  to  them  when  he  was  fully  paid.  This  the  de- 
fendants deny.  They  had  an  assignment,  somewhat  different  in  form,  but 
in  effect  substantially  the  same,  prepared  by  theU-  attorneys,  which  they 
presented  to  him  for  execution  at  the  time  he  demanded  the  first  25  looms. 
This  he  refused  to  execute  until  the  purchase  price  was  fully  paid.  Both 
parties  irere  permitted  without  objection  ot  exception  to  testify  as  to  what 
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was  said  at  the  time  of  the  execution  ot  the  agreement  coDccrnlug  the 
delivery  of  an  aBsignmCTt,  the  plaiutiir  clalmlDg  that  the  understanding  was 
that  the  assignment  was  not  to  be  delivered  until  be  was  fnllr  paid,  and 
the  defendants  claiming.  In  effect,  that  they  were  to  receive  tbe  ass^ment 
at  the  time  of  making  the  first  payment  No  motion  for  a  nonsuit  was 
made,  and  neither  party  requested  the  direction  of  a  verdict  Counsel 
did  not  sum  up,  and  the  court  snbmitted  the  question  to  the  Jnry  as  to 
whether  the  plaintiff  had  fully  performed  the  contract  on  his  part  and  said 
to  the  jury,  In  substance,  that  the  contention  on  the  part  of  the  plaintiff 
was  that  he  tendered  the  assignment,  and  on  the  part  of  the  defendants 
that  he  did  not,  but  left  it  to  the  Jury  to  act  upon  their  own  recollection 
of  evidence.  No  exception  was  taken  to  the  charge,  or  to  any  refusal  to 
further  instruct  the  Jury.  The  verdict  was  for  the  defendants,  and  the  plain- 
tiff move;^  for  a  new  trial  on  the  ground  that  It  was  against  the  evidence 
and  the  weight  of  the  evidence,  and  contrary  to  law. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN, 
O'BRIEN.  INGRAHAM,  and  LAUGHUN,  JJ. 

John  B.  Quintin,  for  appellant 
Paul  Jones,  for  respondents. 

LAUGHLIN,  J.  There  is  no  theory  upon  which  this  verdict  can 
be  permitted  to  stand.  The  contract  contains  no  express  provision 
for  a  formal  assignment  in  writing  of  the  plaintiff's  interest  in  the 
latent,  but.  such  an  assignment  bemg  essential  to  pass  title,  the  law 
will  imply  an  agreement  to  make  it.  The  plaintiff,  however,  'was 
under  no  obligation  to  part  with  his  title  until  the  defendants  fully 
paid  the  purchase  price  of  his  interest  in  the  patent.  Undoubtedly, 
under  section  4898  of  the  Revised  Statutes  of  the  United  States  [U. 
S.  Comp.  St.  1901,  p.  3387],  if  the  plaintiff  should  assign  his  interest 
in  the  patent  to  an  innocent  purchaser  for  a  valuable  consideration, 
good  title  would  pass  as  against  the  defendants.  There  is,  however, 
nothing  to  indicate  that  the  plaintiff  intends  to  perpetrate  a  fraud 
on  the  defendants  by  thus  parting  with  the  legal  title  to  a  third  party. 
If  there  were,  that  might  be  ground  for  injunctive  relief,  but  it  has  no 
bearing  on  the  issues  presented  here.  If  the  defendants  apprehended 
any  such  action  on  the  part  of  the  plaintiff,  they  should  have  pro- 
tected themselves  on  or  before  executing  the  agreement.  They  need 
not  have  executed  the  agreement  if  they  could  not  have  been  pro- 
tected otherwise,  unless  the  plaintiff  consented  to  transfer  title  at 
once.  This,  however,  is  not  the  fair  construction  of  the  agreement 
as  made.  If,  as  contended  by  the  defendants,  a  formal  assignment 
was  to  be  delivered  on  their  making  the  first  payment,  which,  at  their 
election,  might  have  been  in  cash,  there  would  have  been  no  neces- 
sity of  incorporating  the  election  clause  with  reference  to  the  first  pay- 
ment ;  for,  if  they  were  to  pay  cash,  the  only  agreement  necessary 
was  an  agreement  on  their  part  to  pay  the  balance,  and  such  agree- 
ment with  reference  to  security  therefor  as  the  parties  saw  fit  to  make; 
and,  if  it  was  then  understood  that  they  were  not  to  pay  cash,  the 
first  provision  with  reference  to  a  cash  payment  would  have  been 
omitted,  and  it  would  have  been  provided  that  upon  the  delivery  of  the 
first  25  looms  the  plaintiff  was  to  deliver  a  formal  assignment  We 
think  the  agreement  is  not  ambiguous,  and  that  it  was  not  subject  to 
explanation  by  parol  evidence.   At  the  time  of  making  the  last  pay- 
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mcnt  of  the  purchase  price  by  the  defendants,  either  in  cash  or  by 
the  tender  of  the  delivery  of  the  looms,  they  will  be  entitled  to  the 
delivery  of  a  formal  assigfnnient  in  writing  of  the  plaintiff's  interest 
in  the  patent ;  but  not  until  then. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.   All  concur. 


NE8BIT  T.  JENGKS. 
(Supreme  Court,  Appellate  Dtvialon.  First  Department  Haicb  20,  1903.) 

1.  PiiEADiNo— Naw  Matter  in  Answer— TRATRRaE—RBPLT. 

Under  Code  Glv.  Proc.  i  622,  proTldlng  that  eacb  material  all^tion 
of  new  matter  In  an  answer  where  no  replr  Is  required  Is  to  be  deemed 
controverted  by  the  adverse  party  by  traverse  or  avoidance  as  the  case 
req  aires,  an  allegation  in  an  answer  in  an  action  for  breacb  of  a  contract 
to  pay  for  certain  floor  arches  alleging  a  written  agreement  by  whldi 
defendant  guarantied  payment  only  of  a  certain  portion  of  tbe  price 
at  setting  up  sach  arches,  etc.,  was  deemed  to  be  traversed  without 
a  reply,  and  hence  plaintiff  was  entitled  to  provie  fraud  In  avoidance  of 
sncb  agreement 

2,  QuAitANTv— Consideration— Failure— IssTROCTiDKS. 

Plalntifl  sold  to  A.  &  Co.  certain  fireproof  floor  arches  to  be  placed 
In  a  building  on  which  defendant  held  a  mortgage.  Defendant  filed 
a  Dotlce  of  pendency  of  an  action  to  foreclose,  whereupon  plaintiff  re- 
fused  to  deliver  the  arches,  and  claimed  that  defendant  agreed,  In  con- 
sideration of  their  delivery,  to  pay  therefor.  Defendant  denied  such 
agreement  and  alleged  the  execution  of  a  written  contract  by  which 
he  agreed  to  guaranty  payment  of  fl,200  by  tbe  purchaser  of  the  flre- 
proofiiig,  if  plaintiff  would  furnish  and  set  the  fireprooflng  In  the  build- 
ing. There  was  evidence  that,  prior  to  the  contract  alleged  by  either 
party,  all  or  a  targe  part  of  the  arches  had  been  delivered  to  the  pur- 
chaser. Held,  that  it  was  error  for  the  court  to  fail  to  Instruct  that 
If  the  arches  bad  been  delivered,  there  was  no  consideration  for  the 
contracts,  and  plaintiff  was  therefore  not  entitled  to  recover. 
8.  Co.ntract—Pkaud. 

Evidence  that  In  executing  a  contract  plaintiff  read  tbe  same,  and 
that  nothing  contained  therein  was  concealed  from  him,  but  that  be 
was  misled  as  to  Its  meaning,  was  insuffldent  to  Justify  a  flndli^  that 
be  bad  been  Induced  by  fraud  to  ececute  It 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  A.  Nesbit  against  Francis  M.  Jencks.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial  on  the  minutes,  defendant  appeals.  Reversed. 

The  complaint  alleges  that  the  plaintiff,  on  or  about  Beptembn  19,  1900, 
agreed  to  s^l  to  the  firm  of  O.  A.  Adamo  ft  Co.  certain  flr^root  floor  arches 
to  be  used  In  the  construction  of  the  building  then  In  course  of  erection 
on  the  south  side  of  Nlnety'^ventb  street  100  feet  west  of  West  End  ave- 
nue; Out  the  price  agreed  upon  was  $2,068;  that  thereafter,  and  prior  to 
tbe  delivery  of  the  arches,  the  defendant  filed  a  notice  of  pendency  In  an 
action  to  foreclose  a  mortgage  on  tbe  premises;  that  plaintiff  then  refused 
to  deliver  tbe  arches,  whereupon  defendant  requested  plaintiff  to  deliver 
tbe  same,  and  agreed  to  pay  for  them  tbe  said  purchase  price;  that  plain- 
tiff thereupon  delivered  the  arches,  completing  the  same  about  October  20. 
1900,  on  the  strength  of  said  agreement;  and  that  the  arches  were  used  in 
tbe  construction  of  tbe  building,  to  the  benefit  and  advantage  of  the  defend- 
ant but  that  no  part  of  the  purchase  price  has  been  paid. 
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The  answer  pats  In  Isme  the  material  allegatlona  of  the  complaint;  seti 
up  for  a  "separate  defense"  a  written  agreement  betweeft  plaintiff  and  de- 
fendant, dated  October  12,  1900,  wherein  the  plaintiff  agreed,  in  considera- 
tion of  defendants  gnaranty  of  payment  of  $1,200,  "to  fsmlah  and  aetf*  dM 
flreproofing  in  aald  bnlldings,  and  the  defendant,  tn  coneldmtlon  **of  the 
famishing  of  the  material  a^d  performance  of  the  work"  by  plaintiff,  guar- 
antied the  payment  of  $1,200,  hi  certain  installments,  as  the  work  pro- 
gressed; and  alleged  that  defendant  has  paid  plaintiff  for  all  the  work  done 
under  said  contract.  No  reply  .to  the  separate  defense  was  serred  or  re- 
quired by  order  of  the  court. 

On  the  trial,  the  plalntlflC  and  his  son  gave  testimony  tending  to  snstaia 
the  allegations  of  the  complaint  They  teatifled.  among  other  things,  that 
at  the  time  of  the  agreement  m  the  part  of  the  defendant  to  pay  tar  tbe 
arches,  the  defendant  was  Informed  that  ttae  manufacturers  of  tlie  fire- 
proof arches  had  requested  that  they  be  sent  back,  and  that  tbe  same 
were  still  on  the  barge  at  the  foot  of  Seventy-Ninth  street  and  North 
River;  and  that  after  this  conversation  the  arches  were  unloaded  and  de- 
livered, and  used  in  tbe  constmctlon  of  tbe  buildings.  This  conversatloa 
was  claimed  to  have  been  had  on  October  10.  1900,  the  day  after  the 
filing  of  the  Us  pendens.  On'  cross-examination,  however,  the  contract  al- 
leged In  ^e  answer  was  proved,  and  it  was  admitted  that  some  ot  the 
arches  bad  been  d^vered  prior  to  tbe  18th,  and  that  on  that  day  Uie  de- 
fendant paid  tbe  plalntlflr  $225,  the  amount  of  tbe  Installments  payable 
when  one  floor  In  one  of  the  houses  was  completed.  Bat  It  was  in^sted 
by  plaintiff  that  said  contract  was  intended  to  cover  "sand,  cement  and 
labor"  in  setting  the  arches;  that  It  had  nothing  to  do  with  fttmiahlng  the 
arches.  It  appeared  that  be  received  further  payments  on  October  20  and 
20.  and  November  2  and  10,  1900,  amounting,  with  tbe  prior  payment  ta 
$900,  and  that  tbe  rest  of  the  setting  was  done  under  an  arrangement 
with  plaintiff  by  one  Axelrod.  Plaintiff  also  testified  that  the  contract  set 
up  in  the  answer  was  drawn  In  dtfendant's  office  by  Mr.  SImonson.  one  of 
the  defendant's  assistants;  that  Ik  called  attention  to  the  provisloiu  about 
fumtsUng  the  flreprooflng  befbre  signing  the  contract,  and  SImonson  said. 
"Scratch  It  ont^;  that  he  "asked  to  have  tt  struck  out  at  tbe  time,  but  Uc 
Simonson  said  It  did  not  amount  to  anytiilng";  that  he  also  called,  Simon- 
son's  attention  to  part  calling  for  completion  In  16  days,  and  that  be  cor- 
rected It  by  writing  In  an  exception  as  to  "bail  landings,"  etc. 

Defendant  called  as  a  witness  a  photographer,  who  produced  a  photograph 
of  tbe  buildings,  showing  some  flreproofing  piled  up  In  front  of  them,  and 
testified  that  the  photograph  was  taken  October  15,  1900.  Defendant  alsa 
called  Hugh  Lamb,  who  testified,  among  other  things,  that  he  was  the  so- 
pervlaing  architect  of  the  bulldlnga;  that  he  was  employed  by  defendant 
and  represented  him,  because  be  was  advancing  money  on  a  "building  loan" 
as  tbe  work  progressed;  "I  was  there  for  that  purpose,  watching  the  inters 
ests  of  Mr.  Jencks.  and  no  other.  I  was  not  In  the  interest  of  Mr.  Adamo"; 
that  be  was  at  the  buildings,  and  knew  the  flreproofing  was  all  delivered 
(except  200  feet  to  complete  the  work,  delivered  a  month  or  six  weeks  latei^ 
before  the  16th  of  October;  that  some  of  It  was  set  most  of  it  was  plied 
in  the  building,  and  some  was  outside;  and  that  there  were  between  17,00« 
and  18,000  feet  used  on  tbe  job.  He  also  testified,  in  answer  to  [dalntiffs 
counsel,  that  tbe  "fair  Tahie  was  from  $3,600  to  $4,999,  If  pn^ierly  dme";  and 
that  he  estimated  the  "value  of  tbe  flreiurw^  arches  that  wwe  put  in  Hmub 
buildings  by  Mr.  Nesbit  at  about  $3,500." 

The  defendant  testified  In  his  own  behalf,  among  other  things,  that  be  was 
a  lawyer,  president  of  a  safe  deposit  company  and  of  an  tnTestment  company; 
that  lie  had  been  in  the  habit  of  making  "building  loans,"  and  taking  a 
mortgage  for  the  amount  to  be  advanced  as  the  work  progressed;  that  be 
sold  the  land  in  question  to  Tessle  Adamo  for  $84,000,  and  took  a  mortgage 
for  that  amount;  that  he  also  took  another  mortgage  for  the  building  loan  ts 
be  advanced  for  a  little  over  $100,000;  that  Tessle  Adamo  was  tbe  daughter 
of  Mr.  Adamo.  who  held  a  power  of  attorney  from  her,  and  alao  acted  as  her 
agent  in  erecting  the  buildings.  Defendant  doiled  flatly  tbe  teatimtHiy  «C 
plaintiff  and  bia  son  aa  to  the  alleged  convmatlon  with  talm;  and  teatUM 
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tbat  iSi.  Slmonaon  was  hie  mannger.  and  drew  tbe  contract  between  him  and 
plalDtUF.  In  answer  to  a  juror,  defendant  testified:  "I  understood  that  these 
arches  had  been  delivered  to  Mr.  Adamo  at  that  time  In  the  buildings,  and 
that  Mr.  Nesblt  wonted  a  guarantee  of  11,200  of  me  to  go  on,  and  said  tbat, 
and  I  agreed  to  give  it  to  him,  and  it  was  reduced  to  writing."  He  also  re- 
iterated that  he  understood  that  the  arches  were  In  the  buildings  and  were 
Adamo's  {Voperty,  and  that  he  was  only  asked  to  guaranty  the  sum  of  $1,200 
on  account  of  Adamo  aa  an  Inducement  for  plalntUC  to  com(dete  the  contract 

Egbert  0.  Slmonson,  defendant's  manager,  testified  that  there  were  some 
things  about  the  contract  which  made  him  think  that  It  was  not  drawn  In 
defendant's  office,  but  would  not  say  positirely  that  It  was  not.  He  denied 
absolutely  plalntifTs  testimony  that  his  attentloa  was  called  to  the  fact  tbat 
plaintiff  was  not  to  furnish  tbe  arches  under  the  contract,  and  that  any  ob- 
jection was  made  to  tbe  terms  of  the  instrument  in  that  regard,  and  that  he 
riald  it  did  not  make  any  difference.  He  tratlfled  that  he  heard  no  courersa- 
tion  on  the  16th  of  October  between  plalotlCT  and  defendant  respecting  a  new 
agreement;  that  he  was  thev^  and  wonld  hare  beard  It  U  It  had  occurred. 
In  response  to  a  >uror  he  testlfted  that  he  imderstood  that  the  arches  had 
been  delivered,  and  that  plaintiff  was  fearful  of  not  getting  his  money  If  he 
went  on  and  completed  bis  coutract  with  Adamo  to  set  them,  and  asked  tor 
a  guaranty  to  the  amount  of  $1,200;  and  that  he  regarded  It  as  a  safe  thing 
for  defendant  to  do. 

In  rebuttal,  the  plaintiff  testified  tbat  Slmonson  dictated  the  contract  to  a 
"typewriter"  In  defendant's  office,  and  after  It  was  drawn  presented  it  to  him. 
He  also  testified  that  there  were  between  10,000  and  11,000  feet  of  fireproofing 
delivered  after  October  15th.  Tbls  Is  the  substance  of  tbe  evidence  so  far 
as  matralal  to  the  decision  of  tiie  appeal. 

The  court,  in  charging  the  Jury,  said  to  thMn  tbat  the  guaranty  agreement 
was  binding  upon  tbe  plaintiff  in  the  absence  of  fraud  or  mutual  mistake  and, 
If  binding,  It  obligated  blm  to  furnish  these  arches,  and  there  would  be  no 
consideration  for  the  alleged  agreement  of  October  16th  on  the  part  of  the 
defendant  to  pay  th»efor;  and  further  Instructed  the  jury  that  tiie  plaintiff 
could  not  recover  unless  he  established  by  a  preponderance  of  evidence  (1) 
that  the  alleged  agreement  of  October  16tb  was  made,  and  (2)  that  he  was 
Induced  to  sign  the  guaranty  contract  of  October  12th  by  fraud.  Counsel  for 
both  parties  evidently  understood  the  court  to  instruct  the  Jury  that  the 
plaintiff  could  not  recom  unless  his  signature  to  flie  guaranty  contract  vras 
obtained  by  fnnd  or  mutual  mistake,  for  each  took  an  exertion  to  that 
effect,  and  no  further  explanation  on  the  question  was  made  by  tbe  court 
upon  such  exceptions  being  taken.  Before  the  delivery  of  the  charge,  counsel 
for  tbe  defendant  presented  to  the  court  certain  requests  In  writing  to  charge, 
and,  among  other  things,  that,  If  tbe  tile  arches  or  a  substantial  portion 
thereof  were  furnished  and  delivered  before  the  alleged  agreement  of  October 
16th,  the  plaintiff  could  not  recover.  The  court  gave  no  instruction  to  the 
Jury  on  this  subject,  and  at  the  close  of  the  charge  counsel  for  the  defendant 
excepted  to  tbe  refusal  of  the  court  "to  cha^  each  of  the  requests  which  I 
have  made,  separately."  The  Jury  rendered  a  verdict  In  favor  of  tbe  plaintiff 
for  the  full  amount  of  his  claim,  with  Interest. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, INGRAHAM,  and  LAUGHLIN.  JJ. 

James  L.  Bishop,  for  appellant. 
Max  AJtmayer,  for  respondent, 

UVUGHLIN,  J.  The  judgment  must  stand  or  fall  upon  the 
theory  on  which  the  issues  were  tried  and  submitted  to  the  jury. 
Although  no  reply  was  served,  the  allegations  of  the  answer  are 
deemed  traversed  or  avoided,  and  the  plaintiff  was  entitled  to  prove 
fraud  in  avoidance  of  the  guaranty  agreement.  Code  Civ.  Proc.  § 
522;  Jackson  v.  Brown,  76  Hun,  41,  27  N.  Y.  Supp.  583;  Sullivan 
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V.  Traders'  Ins.  Co.,  169  N.  Y.  213,  62  N.  E.  146;  Bennett  v.  Ed. 
Elec.  Co.,  26  App.  Div.  363,  49  N.  Y.  Supp.  833;  Id.,  164  N.  Y. 
J 3 1.  58  N.  E.  7.  Whether  the  agreement  Of  October  i6th  was  made, 
depended  upon  conflicting:  evidence  which  presented  a  fair  question 
for  the  consideration  of  the  jury.  But,  assuming  that  it  was  made, 
dearlv  there  was  no  consid^tion  if  the  tile  arches  had  been  pre- 
viously delivered  on  the  premises ;  and,  as  there  was  substantial  evi- 
dence to  the  effect  that  au  except  about  200  feet  had  been  previously 
delivered,  the  jury  should  have  been  instructed  as  to  the  effect  of 
this  evidence.  In  the  absence  of  such  instructions,  it  is  not  at  all 
clear  that  the  evidence  has  been  properly  considered ;  and,  for  aught 
that  appears,  the  jury  may  have  supposed  that  the  plaintiff  was  en- 
titled to  recover  if  the  guaranty  agreement  was  binding  and  the  agree- 
ment of  October  x6th  was  made,  even  though  the  arches  had  then 
been  delivered.  Technically,  perhaps,  the  defendant's  exception  was 
not  well  taken,  for  the  request  presented  required  an  instruction  that, 
if  the  whole  or  a  substantial  part  of  the  arches  had  been  delivered 
prior  to  the  agreement  of  October  i6th,  the  defendant  was.  entitled 
to  a  verdict.  This,  of  course,  would  not  follow.  The  plaintiff,  as- 
suming that  the  guaranty  agreement  was  valid,  and  that  on  October 
16th  the  defendant  agreed  to  pay  for  the  atches,  would  still  be  en- 
titled to  recover  for  such  of  the  arches  as  were  delivered  on  the  faith 
of  that  agreement.  Moreover,  failure  to  instruct  the  jury  on  this 
point  was  doubtless  owing  to  an  inadvertence  on  the  part  of  the 
court,  and  the  exception  to  the  refusal  to  charge  the  several  requests 
presented  was  quite  general,  and,  perhaps,  did  not  fairly  draw  the 
attention  of  the  court  to  the  omission.  Benedict  v.  Deshel,  77  App. 
Div.  276,  79  N.  Y.  Supp.  205 ;  Connor  v.  Metropolitan  St.  Ry.  Co., 
77  App.  Div.  384,  79  N.  Y.  Supp.  294.  Assuming,  however,  that  the 
jury  understood  that  the  court  intended  to  instruct  them  that  they 
could  not  relieve  the  plaintiff  from  the  guaranty  contract  on  the 
ground  that  it  was  executed  by  mutual  mistake,  and  that  for  the  pur- 
pose of  this  action  it  was  valid  unless  his  signature  was  obtained  by 
fraud,  yet  we  think  the  evidence  is  wholly  insufficient  to  sustain  the 
verdict  on  the  ground  of  fraud  in  inducing  the  execution  of  the 
guaranty  agreement  by  the  plaintiff.  He  appears  to  have  been  an 
experienced,  intelligent  business  man,  fairly  familiar  with  the  Eng- 
lish language,  and  with  the  meaning  of  particular  words.  He  saw  at 
once,  on  the  guaranty  agreement  being  presented  to  him  for  sigfna- 
ture,  that  it  appeared  to  embrace  these  tile  arches,  and  he  does  not 
say  that  he  understood  the  clause  was  stricken  out  before  he  signed, 
but  apparently,  according  to  his  testimony,  he  signed  relying  on  the 
representation  of  Simonson  that  it  was  not  intended  to  include  them. 
This  is  not  sufficient  evidence  of  fraud  to  vitiate  the  contract.  He 
was  aware  of  the  contents. of  the  contract,  and  nothing  therein  con- 
tained was  concealed  from  him.  He  merely  claims  to  have  been  mis- 
led as  to  its  meaning,  and  against  his  own  judgment  as  to  its  proper 
interpretation.  At  most,  that  was  a  mere  representation  as  to  its 
legal  effect,  and  may  have  been  honestly  made.  Simonson,  as  ap- 
pears in  the  statement  of  facts,  denied  that  there  was  any  conversa- 
tion on  this  point  after  the  preparation  of  the  contract.    In  such 
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case,  the  contract,  which  was  executed  by  the  plaintiff  with  full 
knowledge  of  its  contents,  should  itself  be  deemed  an  important 
witness,  and  should  not  be  lightly  overcome  by  testimony  of  this 
character. 

It  follows;  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.  All  concur. 


(Supreme  Conrt,  Appellate  DWlaton,  Third  Department  March  11.  1903.) 

1.  Cohtraots— E1.KCT10N. 

Where,  after  Judgment  for  a  partition  sale,  one  of  the  two  Joint  ten- 
ants agreed  with  judgment  creditors  having  a  lien  on  the  Interest  of 
the  other  tenant  that  he  would  purchase  the  property  and  hold  as  trus- 
tee for  them,  and  that  if,  at  the  end  of  a  year.  It  had  not  been  sold,  they 
might  elect  to  take  the  entire  property  on  paying  him  $4,000,  or  that 
he  might  pay  them  that  sum  and  retain  the  entire  property,  If  the 
creditors  desired  to  secure  the  property,  it  was  their  duty  to  elect  to 
do  so  at  the  expiration  of  the  year,  or  within  a  reasonable  time. 

3.  Sahe—Evioicnce— Election. 

Where  one  of  the  Judgment  creditors  after  the  expiration  of  the  year 
received  the  amount  of  his  Judgment  from  the  purchaser,  there  waa  a 
ratification  by  blm  of  the  retention  of  the  property  by  the  purchaser. 

8.  Same— EviDENCK— RATiricATioN. 

It  appearing  that  one  of  the  creditors,  knowing  that  another  had  been 
paid  the  amount  of  his  Judgment  by  the  purchaser,  allowed  ber  bus- 
band  to  have  possession  of  the  tax  certificate  on  which  her  Judgment 
was  based,  and  that  she  knew  tbat  he  was  negotiating  with  the  pur- 
cbaser  for  a  settlement,  a  ratification  by  ber  of  retention  of  the  land 
by  the  purchaser  was  shown. 

4.  Same— Election. 

Gredltoni  harlng  acquiesced  In  the  porchaser's  retaining  the  property 
for  15  months  after  the  expiration  of  the  year,  no  steps  on  their  part 
could  amount  to  an  election  to  take  the  property,  binding  on  the  pur- 
chaser. 

Appeal  from  Trial  Term,  St.  Lawrence  County. 

Action  by  Charles  H.  Turner  against  H.  K.  Baldwin  and  others, 
and  an  action  by  Jessie  C.  Moore  against  Charles  H.  Turner  and 
others.  From  a  judgment  in  the  first  action  in  favor  of  plaintiff,  and 
from  an  order  allowing  costs  to  plaintiff  and  granting  plaintiff  an 
extra  allowance  of  costs,  defendants  appeal,  and  from  a  judgment 
in  favor  of  defendants  Charles  H.  Turner  and  The  People's  Bank  of 
Potsdam  in  the  second  action,  and  from,  an  order  directing  costs  to 
be  taxed  to  each  defendant,  plaintiff  appeals.  Judgments  and  orders 
affirmed. 

In  1897  Charles  H.  Turner  and  Frank  W.  Moore  were  the  owners,  as  ten- 
ants In  common,  of  about  3,642  acres  of  land  In  township  9,  KUdare,  St.  Law- 
rence county,  N.  T.  Said  lands,  or  some  part  tiiereof,  bad  been  sold  by  the 
Oomptroller  of  the  state  of  New  Tork  In  December.  188B,  for  taxes,  and  the 
certificates  of  said  tax  sale  had  been  assigned  to  said  Charles  H.  Turner  and 
Jessie  C.  Moore,  the  wife  of  said  Frank  W.  Moore.  In  February.  1897,  four 
Judgments  were  obtained  and  docketed  ■  against  said  Frank  W.  Moore,  and 
80  N.y.S^-«0 
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became  Uens  on  his  Interest  !□  said  real  property.  Said  Jodgments,  In  tbe 
order  of  their  priority,  were  as  follows:  One  In  favor  of  Henry  K.  Baldwin 
and  Constance  Baldwin  for  ?417.08;  one  In  favor  of  Daniel  B.  Bamet  anil 
Patrick  J.  Bamet  for  $527.84;  one  In  favor  of  Daniel  B.  Bamet  for  $3,303.42. 
and  one  In  favor  of  said  Jessie  O.  Moore  tor  $1,179.33.  Tbe  Jndgment  In  favor 
of  said  Daniel  B.  Barnet  was,  wltbin  a  few  days  after  Its  recovery,  assigned 
to  ncleu  L.  Barnet.  In  April,  1807,  Cbarles  H.  Turner  commenced  an  action 
for  the  partition  of  said  real  property.  In  wblcfa  action  tbe  Judgment  creditors 
were  parties  defendant  Judgment  for  the  sale  of  said  real  property  was 
oiitniiied,  and  the  sale  was  advertised  to  take  place  on  tbe  2l8t  day  of  Sep- 
trinher,  1807.  Tbe  Judgment  of  sale  provided  for  the  payment  of  the  costs 
of  the  action,  and  also  that  from  the  part  of  the  proceeds  of  sale  belonging 
to  said  Frank  W.  Moore  the  inchoate  right  of  dower  of  said  Jessie  C.  Moore 
should  be  ascertained  and  paid,  and  that  the  balance  thereof  should  be  paid 
on  said  Judgments,  according  to  their  priority,  so  far  as  the  money  applicable 
thereto  would  pay  tbe  same.  The  said  decree  also  provided  that  all  personB 
having  any  papers  or  writings  In  any  manner  affecting  or  pertaining  to  tbe 
title  of  said  property  should  deliver  the  same,  on  demand,  to  tbe  purchasers 
of  the  property  at  said  partition  sale.  On  said  2lBt  day  of  September,  laXT. 
an  agreement  was  entered  into  by  and  between  said  Charles  H.  Turner  and 
said  Judgment  credltprs,  by  which  agreement,  after  Tarlona  recltala,  It  was 
provided: 

"Now,  therefore,  for  a  valuable  consideration  and  for  the  mutual  protection 
and  benefit  of  all  tbe  parties  Interested,  It  Is  agreed  by  and  between  the  parties 
hereto  that  the  said  Charles  H.  Turner  shall,  for  and  In  the  Interest  of  all  the 
above-mentioned  parties,  bid  upon  said  premises,  and  shall  purchase  the  same, 
provided  that  the  bids  upon  said  property  shall  not  exceed  the  sum  of  eight 
thousand  ($8,000)  dollars.  In  case  the  said  Cliarles  H.  Turner  choose  to  bid 
beyond  said  sum,  then,  and  in  that  event  tbe  said  Turner  shall  not  bid  for 
and  under  this  agreement,  but  shall  be  deemed  to  purchase  it  for  himself,  and 
to  be  purchased  outside  of  this  agreement  In  case  tbe  said  premises  are 
struck  off  to  said  Turner  for  a  sum  less  than  the  above-mentioned  eight 
thousand  ($8,000)  dollaiB.  then,  and  In  that  event,  the  said  Turner  shall  take 
title  to  said  property  as  follows:  For  and  to  an  undivided  one-half  Interest 
In  said  property  for  and  on  account  of  the  Interest  which  he  holds,  and  he 
shall  provide  for  the  payment  of  the  said  two  thousand  ($2,000)  dollars  mort- 
gage. As  to  tb6  other  undivided  one-half  Interest  he  shall  be  deemed  to  take 
and  bold  It  in  trust  for  the  benefit  of  the  parties  of  the  second  part  with  full 
power  to  bargain,  sell,  and  convey  the  same,  and  the  whole  thereof,  at  any 
time,  agreeing,  however,  that  he  shall  not  convey  the  said  premises  for  less 
than  tbe  said  sum  of  eight  thousand  ($8,000)  doUars  without  the  written 
consent  of  the  parties  to  this  agreement  In  that  event  that  the  said  Tomer 
shall  sell  said  property  pursuant  to  this  agreement  then  and  in  that  event 
the  one  undivided  one-half  Interest  of  the  proceeds  of  such  sale  shall  be  and 
belong  to  him,  and  the  other  undivided  one-half  interest  <Jf  the  proceeds  of 
such  sale,  less  one-half  the  amount  of  the  costs  and  expenses  of  said  partition 
action  and  the  expense  of  such  sale  and  taxes,  he  shall  hold  In  trust  and  pay 
to  the  said  Judgment  creditors  according  to  the  priority  of  their  liens.  And 
it  Is  further  agreed  that  tbe  said  Turner  sliaU  not  In  any  event  be  required 
to  pay  the  purchase  price  which  be  may  bid  on  such  sale,  but  the  same  shall 
be  paid  by  satisfaction  of  the  said  Judgments  or  receipts  from  the  parties  of 
tbe  second  part.  It  Is  further  agreed  that.  In  the  event  that  the  said  Charles 
H.  Turner  shall  t»\\  to  sell  said  property  within  tbe  period  of  one  year,  then, 
and  in  that  event,  at  tbe  expiration  of  one  year  he  agrees  to  take  tbe  sum 
of  four  thousand  ($4,000)  dollars,  together  with  any  sum  which  he  has  ad- 
vanced for  the  interest  of  the  parties  of  the  second  part,  for  bis  undivided 
one-half  interest  In  said  premises,  or  to  give  to  the  parttes  of  tbe  second  part, 
according  to  their  respective  interests,  the  sum  of  four  thousand  ($4,000) 
dollars,  less  any  sum  which  he  may  have  advanced  for  ttaeir  ben^t,  for  their 
interest  in  said  pn^wrty,  at  the  election  of  the  parties  of  the  second  part.** 

The  sale  occurred  on  said  2l8t  day  of  September,  and  Cbarles  H.  Turner 
became  the  purchaser  of  tbe  property  at  Ht'iBO,  and  a  deed  In  the  ordinary 
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form  of  a  deed  In  partition  was  executed  by  the  referee  to  him.  Turner  did 
not  sell  said  pn^rty  within  one  year  after  bU  purchase  of  the  same  at  the 
partition  sale. 

Argued  before  PARKER,  P.  T.,  and  SMITH,  CHASE,  CHES- 
TER, and  LYON,  JJ. 

C.  A.  Kellogg,  for  appellant. 
Theodore  H.  Swift,  for  respondents. 

CHASE,  J.  At  the  partition  sale  Turner  could  have  purchased 
the  property  at  $8,000,  and,  as  between  the  parties  to  the  action,  it 
was  only  necessary  for  him,  in  settlement  01  his  bid,  to  pay  to  the 
parties  of  the  second  part  in  the  agreement  according  to  the  priori- 
ties of  their  claims  one-half  of  such  bid.  At  any  time  during  the 
year  Turner  could  have  sold  the  property  to  any  person  for  $8,000 
and  applied  one-half  of  the  proceeds  thereof  in  payment  of  the  claims 
of  the  parties  of  the  second  part  in  the  agreement  according  to  their 
priority.  The  only  limitation  on  Turner's  "power  to  bargain,  sell, 
and  convey  the  same,  and  the  whole  thereof,  at  any  time,"  was  at 
the  expiration  of  the  year,  when,  according  to  the  agreement,  the 
parties  of  the  second  part  thereto  had  the  right  to  elect  between 
paying  Turner  $4,000  and  accepting  a  deed  from  him  of  the  entire 
property,  or  of  compelling  him  to  pay  them  $4,000  and  have  him 
retain  the  title  to  the  entire  property.  It  was  the  duty  of  the  parties 
of  the  second  part  to  said  agreement  to  exercise  such  election  im- 
mediately, or  at  least  within  a  reasonable  time  after  the  expiration 
of  said  year.  It  is  conceded  that  they  did  not,  at  the  ex{»ration  of 
the  year,  exercise  such  election  in  favor  of  taking  the  property,  and 
there  is  no  evidence  of  any  desire  so  to  do  for  about  15  months 
thereafter.  The  record  clearly  shows  that  Turner  understood  that 
the  parties  of  the  second  part  to  the  agreement,  and  each  of  them, 
had  exercised  their  election  in  favor  of  his  having  the  property.  He, 
with  full  power  to  sell  said  property  at  $8,000,  elected,  so  far  as  it 
was  possible  for  him  so  to  do,  to  retain  the  property  for  himself 
at  that  price. 

The  trial  court  has  found  that,  at  or  about  the  expiration  of  the 
year  mentioned  in  said  agreement,  the  parties  of  the  second  part 
thffreto  elected  that  the  said  Turner  should  take  the  half  interest  of 
said  Moore  in  said  property  and  pay  therefor  the  sum  of  $4,000,  as 
provided  in  said  agreement,  and  that  said  Turner  was  at  that  time, 
and  ever  since  has  been,  ready  and  willing  to  carry  out  said  agree- 
ment on  his  part,  and  has  tendered  performance  on  his  part  thereof. 
If  such  finding  of  the  trial  court  is  sustained  by  the  evidence,  there 
can  be  no  question  about  the  correctness  of  the  conclusions  drawn 
therefrom. 

The  election  of  H.  K.  Baldwin  &  Co.  was  ratified  and  confirmed 
by  their  receiving  from  Turner  the  amount  of  their  judgment  and 
satisfying  the  same.  The  evidence  to  sustain  the  finding  that  Bamet 
Bros,  and  Helen  L.  Bamet  elected  to  take  their  money  and  let  Turner 
have  the  property  under  the  agreement  is  overwhelming.  Frank  W, 
Moore,  assuming  to  act  for  Jessie  C.  Moore,  his  wife,  elected  to 
Iiave  Turner  take  the  property.  Jessie  C.  Moore  not  only  did  not  do 
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anything  toward  purchasing  Turner's  interest  in  the  property,  but 
she  knew  that  Turner  paid  li.  K.  Baldwin  &  Co.  their  judgment  un- 
der the  agreement  at  the  time  when  it  was  paid,  and  she  allowed 
her  husband  to  have  possession  of  the  tax  certificates  owned  by  her 
with  Turner,  and  never  protested  in  any  way  against  the  course  that 
was  being  pursued  by  Turner  until  15  months  after  the  time  men- 
tioned for  the  judgment  creditors  to  exercise  their  election.  The 
delay  by  Turner  in  carrying  out  the  agreement  on  his  part  seems 
to  have  been  occasioned  by  his  inability  to  obtain  the  tax  certificates 
of  1895,  and  their  transfer  to  him,  as  provided  by  the  decree  in  par- 
tition. These  certificates  were  owned  by  Turner  and  Jessie  C.  Moor- 
but  Turner  did  not  have  possession  of  them.  Frank  W.  Moore 
claimed  that  they  had  been  lost,  but  subsequently  they  were  found, 
and  a  meeting  was  arranged  between  Turner  and  said  Frank  W. 
Moore  for  the  avowed  purpose  of  closing  up  the  land  transaction. 
Frank  W.  Moore  appeared,  pursuant  to  the  arrangement,  and  had 
possession  of  said  tax  certificates  so  owned  by  his  wife  and  Turner, 
and  assumed  to  act  for  Jessie  C.  Moore  in  connection  therewith. 
Turner  had  a  tax  search  from  the  Comptroller's  office,  and  a  com- 
putation was  made  of  the  amount  due  for  taxes,  and  also  the  amount 
to  be  paid  to  each  person  pursuant  to  the  agreement.  Turner  was 
prepared  and  ready  to  pay  $4,000,  as  provided  by  the  agreement. 
Moore  then  claimed  that  the  Barnet  judgments  were  too  large,  and 
asked  that  the  checks  for  the  several  amounts  under  the  agreement 
should  be  made  payable  to  him  personally,  and  stated  that  he  would 
go  around  and  settle  with  the  others,  and  in  that  way  get  some- 
thing out  of  it  for  bimself.  Jessie  C.  Moore  would  not  realize  any- 
thing on  her  judgments  if  the  prior  judgments  and  claims  were  paid 
in  full.  Turner  refused  to  make  the  checks  payable  to  Frank  W. 
Moore  individually,  but  offered  to  give  him  checks  payable  to  the 
several  parties  to  the  agreement.  Moore  left  without  taking  the 
checks.  After  the  statements  made  by  the  several  parties  to  the 
effect  that  Turner  should  have  the  property  under  the  agreement,  a 
mortgage  was  given  on  the  property  by  Turner  to  the  People's  Rank 
of  Potsdam,  and  an  agreement  was  made  by  Turner  to  sell  the  ^./op- 
erty.  During  the  delay,  in  closing  the  transaction,  the  property  in- 
creased in  value,  and  Jessie  C.  Moore,  in  December,  1899,  purchased 
the  Barnet  judgments,  and  entered  into  some  kind  of  an  agreement 
to  sell  the  property  to  a  third  person.  Thereafter  she  obtained  the 
signatures  in  her  behalf  of  all  the  parties  of  the  second  part  in  the 
agreement,  electing  to  purchase  the  property  of  Turner,  and  tendered 
to  him  $4,000,  and  demanded  a  deed  of  the  property,  which  he  refused 
to  give.  The  trial  court  has  found  that  this  was  not  an  election  un- 
der the  agreement,  and  that  the  parties  to  such  election  had  no  power 
at  that  time  to  bind  Turner  under  the  agreement,  for  the  reason  that 
their  time  so  to  do  had  already  expired. 

The  tax  certificates  remained  outstanding  in  the  name  of  Jessie  C. 
Moore  and  said  Turner.  Demands  were  made  each  upon  the  other, 
and  these  actions  were  brought,  each  to  require  the  other  to  perform 
his  part  of  said  agreement,  and  by  stipulation  they  were  tried  as  one 
action. 
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The  judgments  are  sustained  by  the  facts  as  found  by  the  trial 
court.  The  entire  controversy  is  mainly  one  of  fact,  and  the  judg- 
ments depend  upon  the  correctness  of  the  findings  of  fact.  We  are 
of  the  opinion  that  the  findings  are  not  against  the  weight  of  evi- 
dence, and  that  the  judgments  should  be  sustained. 

The  judgments  and  orders  should  be  affirmed,  with  one  bill  of 
costs  in  favor  of  the  respondents  against  the  appellant. 


OITT  OF  BUFFALO  T.  BUFFALO  GAB  CO. 

(Sapreme  Court.  Appellate  Division,  Fomth  Department.   March  10,  190B.) 

1   Qas  Companies — Metkr  Rents — Evidehcb— Bdfficienct. 

Evidence  showing  that  a  gas  company  had  established  and  enforced 
a  service  charge  against  consumers,  based  on  the  capad^  of  metera, 
the  cost  <rf  which  varied  In  like  inoportlon.  Is  sufficient  to  snataln  a 
finding  by  the  trial  court  that  such  charge  was  for  meter  rentals,  and 
thwefore  a  violation  of  section  69  of  the  transportation  corporations 
law  (Laws  1880,  c.  666),  which  prorldes  that  "no  gas  light  corporation 
shall  charge  or  collect  rent  on  its  gas  meters  either  In  a  direct  or  Indi- 
rect manner." 

4.  Same — Regulation  Fokbiddino  Chabge — Vamdity. 

The  transportation  corporations  law  (Laws  1890,  c.  566),  providing 
that  a  coDsnmer  shall  be  provided  with  a  gas  meter  supplied  by  the 
gas  company  without  charge,  and  which  shall  t)e  Inspected  by  officfals 
designated  for  that  purpose,  is  a  valid  police  regulation. 

ft  Saue—Duk  Process  op  Law. 

The  transportation  corporations  act  (Laws  1890.  c.  C»60),  providing 
that  a  gas  company  shall  not  charge,  either  dhreetly  m  Indirect:^,  any 
rental  for  its  meters.  Is  not  unconstitutional,  on  the  ground  that  it  con- 
fiscates property  without  due  process  of  law. 
Nash  and  McLennan,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  dty  of  Buflfalo  against  the  Buffalo  Gas  Company. 
From  an  order  of  the  Supreme  Court,  affirmit^  a  judgment  of  the 
Municipal  Court  of  the  City  of  Buffalo,  in  favor  of  the  plaintiff,  de- 
fendant appeals.  Affirmed. 

Argued  before  McLENNAN,  SPRING,  WILLIAMS,  HISCOCK, 
and  NASH,  JJ. 

John  G.  Milburn,  for  appellant. 

Charles  L.  Feldman  and  Percy  S.  I^nsdowne,  for  respondent. 

HISCOCK,  J.  The  defendant,  as  its  name  implies,  is  a  corpora- 
tion in  the  city  of  Buffalo -engaged  in  manufacturing  and  supplying 
gas.  This  action  was  brought  against  it  to  recover  a  penalty  for  its 
alleged  violation  of  section  69  of  the  transportation  corporations  law 
(I^ws  1890,  c.  566),  which  provides  that  "no  gas  light  corporation  in 
this  state,  shall  charge  or  collect  rent  on  its  gas  meters,  either  in  a 
direct  or  indirect  manner."  The  trial  court  found  that  it  had  vio- 
lated such  law,  and  hence  the  judgment  against  it. 

The  questions  presented  here  for  our  consideration  upon  this  ap- 
peal are  whether,  first,  the  evidence  fairly  warranted  the  trial  court 
in  finding  as  it  did;  and,  second,  whether  if  it  did  so  warrant  it,  the 
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law  providing  the  penalty  for  such  act  is  constitutional.  Our  conclu- 
sions lead  us  to  an  aiiinnative  answer  to  each  question. 

The  defendant  was  created  through  the  merger  of  three  gas  com- 
panies  formerly  existing  in  Buffala   These  former  companies  had 

bound  themselves  by  contract  with  the  municipality  to  supply  gas  to 
individual  consumers  at  a  fixed  rate.  The  defendant,  during  the 
years  of  its  existence  before  this  action  was  brought,  observed  these 
same  rates.  It  was  engaged  in  supplying  gas  generally  throughout 
the  city  of  Buffalo,  and  within  the  limitations  fixed  by  law  was  bound 
to  accommodate  any  person  who  desired  it.  It  is  urged  that  many 
persons  took  gas  in  such  small  quantities  as  to  make  their  patronage 
unprofitable.  About  July  i,  1901,  the  defendant  adopted  a  rule  whi^ 
was  made  public  through  publication  in  the  newspapers  and  through 
service  of  copies  upon  customers,  which,  in  substance,  provided  that 
thereafter,  to  cover  cases  of  the  character  abpve  indicated,  it  would 
render  a  "minimum  gas  or  service  bill"  for  each  meter  on  its  books 
that  showed  no  consumption  during  the  month  or  consumption  less 
than  a  specified  amount.  As  indicated  by  the  evidence,  this  meant 
that,  in  case  of  consumers  who  did  not  use  up  to  a  certain  limit  of 
gas  per  month,  a  charge  would  be  made  outside  of  that  fixed  for 
the  gas  itself.  Thereafter,  and  during  the  month  of  September, 
the  defendant  committed  the  acts  which  are  especially  made  the  basis 
of  this  action.  It  presented  and  collected  of  one  Smith  a  bill  of  50 
cents,  of  which  only  24  cents  was  for  gas,  and  this  extra  charge  the 
trial  court  finds  constituted  a  violation  such  as  is  alleged  in  the  com- 
plaint. 

The  distinct,  specific  issue  decisive  of  the  general  question  upon 
this  branch  of  the  case  is  whether  such  extra  charge  was  directly  or 
indirectly  for  rental  of  the  meter,  or  whether,  as  claimed  by  the 
learned  counsel  for  the  appellant,  it  was  a  charge  absolutely  inde- 
pendent of  meter  rental,  and  designed  to  cover  the  general  expense 
of  the  company  in  carrying  the  customer  on  its  books,  collecting  bills, 
reading  his  meter,  etc. 

Assuming,  simply  for  the  sake  of  the  argument,  but  not  deciding, 
that  the  appellant  might  make  such  a  charge  for  general  cost  of  con- 
ducting business  with  a  customer  who  did  not  take  sufficient  gas  to 
pay  his  share  of  such  expense,  we  think,  as  indicated,  that  the  evi- 
dence authorized  the  court  to  find  against  this  theory  and  in  favor 
of  the  one  advanced  by  the  plaintiff.  The  cliarge  in  question  having 
been  collected  after  and  in  accordance  with  the  rule  adopted  by  ap- 
pellant abov^  referred  to,  the  form  and  wording  of  the  latter  is  very 
material  upon  this  question.  Commencing  with  the  statement  thac 
it  will  render  a  service  bill  for  certain  meters,  it  then  sets  forth  a 
schedule  of  the  charges  to  be  made,  and  which  shows  that  said 
charges  vary  in  proportion  to  the  size  of  the  meter.  For  a  three, 
five,  or  ten  light  meter  the  charge  was  to  be  60  cents  gross,  and  this 
sum  increased  with  the  size  of  the  meter  until,  in  the  case  of  one  for 
300  lights,  it  reached  the  price  of  $7.20  gross.  The  services  included 
in  the  cost  of  conducting  business,  and  for  which  it  is  insisted  this 
charge  might  be  properly  made,  would  be  the  same  for  a  small  meter 
as  for  a  large  one.   It  would  cost  no  more  to  carry  a  customer  upon 
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the  books  or  read  his  gas  consumption  or  present  his  bill  in  the  case 
of  a  large  meter  than  in  the  case  of  a  small  one,  and  we  can  see  no 
reason  why,  upon  that  basis,  the  variation  in  question  should  occur. 
It  appears,  however,  from  the  evidence  of  one  of  defendant's  offi- 
cials, that  while  one  of  the  smallest  meters  would  cost  about  $5.25, 
the  cost  for  larger  oats  would  run  "up  into  the  thousands,"  and  this 
at  once  suggests  a  reason  why,  in  the  absence  of  some  law  to  the 
contrary,  the  defendant  should  charge  a  larger  price  for  a  large  meter 
than  for  a  small  one.  The  usual  rule  is  that  the  rent  of  anything  shall 
be  somewhat  in  proportion  to  its  cost  or  value,  and  we  think  that 
the  trial  court,  invested  with  the  jurisdiction  to  draw  inferences  from 
the  facts,  had  the  right  to  find  that  this  schedule  of  charges  fixed 
by  defendant  proportioned  to  the  size  of  meters  had  relation  to  their 
value  and  cost,  and  was  intended  to  cover  the  use  thereof.  If  this 
were  so,  there  was  established  a  violation  of  the  act  in  question. 

Passing  to  the  second  question,  it  is  too  well  established  to  require 
a  citation  of  authorities  that  the  court  should  not  lightly  and  without 
plain  reason  therefor  hold  an  act  of,  the  Legislature  unconstitutional. 
An  examination  of  not  only  the  section  of  the  statute  immediately  in- 
volved, but  of  others  to  be  read  in  connection  therewith,  discloses 
a  well-defined  theory  and  purpose  upon  the  part  of  the  Legislature  in 
their  enactments.  A  company  engaged  in  manufacturing  and  sup- 
plying gas  is  engaged  in  a  business  of  public  interest.  Its  customers 
are  the  people  at  large,  and  in  return  for  the  privileges  which  are 
graAted  to  the  corporation  the  former  are  entitled,  within  reasonable 
and  proper  limits,  to  protection  and  safeguards.  No  method  has  been 
devised  of  measuring  the  quantity  of  gas  used  by  a  consumer  so  effi- 
cient as  the  meter.  Not  only  is  the  consumer  entitled  to  be  protected 
against  imposition  by  some  safe  method  of  measuring  the  quantity 
which  he  uses,  but  it  is  essential  and  necessary  for  the  gas  company 
itself  that  such  measurement  and  test  should  be  accurate.  Having 
in  mind  these  facts,  the  law  in  question  in  effect  provides  that  the 
consumer  shall  be  supplied  with  a  meter,  and  that  the  same  shall  not 
only  be  furnished  by  the  company  without  charge,  but  that  it  shall 
be  inspected  by  officials  designated  for  that  purpose.  The  object  of 
these  provisions  is  very  plain.  They  contemplate  that  the  gas  com- 
pany desiring  to  engage  in  such  business  shall  not  take  advantage 
of  its  customers,  either  by  supplying  an  untrue  meter  or  by  making 
them  pay  for  the  ordinary  method  of  determining  what  has  been 
consumed.  We  think  such  provisions  are  clearly  within  the  power 
conferred  upon  the  Legislature  to  enact  those  laws  for  the  public 
and  general  welfare  which  are  ordinarily  known  as  police  regula- 
tions. People  V.  Budd,  117  N.  Y.  i,  22  N.  E.  670,  682,  5  L.  R.  A. 
559,  15  Am.  St.  Rep.  460;  Spring  Waterworks  Co.  v.  Schottler,  110 
U.  S.  353,  4  Sup.  Ct.  48,  28  L.  Ed.  173;  Cotting  v.  Kansas  City  S. 
Y.  Co.,  183  U.  S.  85,  22  Sup.  Ct.  30,  46  L.  Ed.  92 ;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  Ed.  77.  In  other  states  the  right  of  the  Legis- 
lature to  legislate  upon  the  precise  lines  involved  here  has  been  sus- 
tained. Louisville  Gas  Co.  v.  Dulaney,  100  Ky.  405,  38  S.  W.  703, 
36  L.  R.  A.  125;  State  ex  rel.  v.  The  Columbus  Gas,  etc.,  Co.,  34 
Ohio  St.  579,  32  Am.  Rep.  390.    It  may  be  conceded,  as  argued 
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by  the  learned  counsel  for  the  appellant,  that  where  the  Legislature, 
under  the  improper  exercise  of  the  powers  in  question,  passes  laws 
which  amount  to  a  confiscation  of  property,  the  courts  will  enjoin 
the  penalties  provided.  We  do  not,  however,  think  that  the  facts 
presented  to  us  in  this  case  at  all  warrant  the  view  that  it  comes  within 
the  principle  thus  invoked. 

While  the  law  within  certain,  limits  compels  the  defendant  to  fur- 
nish gas  to  a  would-be  customer,  it  is  not  urged  here  that  the  Legis- 
lature has  fixed  the  price  at  which  defendant  must  furnish  such  gas. 
l^e  compensation  which  defendant  received  for  furnishing  this  com- 
modity to  the  public  vtzs  voluntarily  fixed  by  agreement  with  the 
common  council  by  defendant  or  its  predecessors.  A  uniform  rate 
was  adopted.  It  could  not  have  been  forgotten  when  this  was  done 
that,  as  now  claimed,  some  people  would  take  so  small  a  quantity  of 
gas  as  to  make  their  business,  standing  by  itself,  undesirable  and  un- 
profitable.  Presumably,  as  a  condition  of  securing  from  the  mu- 
nicipality certain  rights  and  privileges,  a  schedule  of  rates  was  adopted 
which,  taking  into  account  the  entire  business,  would  yield  adequate 
returns  in  the  way  of  profits.  The  business  of  defendant  in  the  re- 
spect under  consideration  is  not  materially  different  from  any  other 
large  one.  There  is  probably  no  large  manufacturing  or  mercantile 
institution  which  does  not  transact  items  of  business  so  small  in 
amount  as  to  aflford  profits  insufficient  to  meet  the  general  expenses 
properly  chargeable  thereto.  A  merchant  who  sells  an  article  of 
trivial  value,  delivers  it,  charges  it  upon  his  books,  and  collects 'the 
bill,  has  the  same  experience  which  is  complained  of  by  defendant. 
His  profits,  if  at  all,  come  through  the  entire  volume  of  business, 
charged  with  the  entire  cost  of  conducting  it.  The  rules  founded 
upon  such  common  experience  fortify  our  judgment  and  opinion  that 
the  record  in  this  case  does  not  disclose  any  such  injustice  or  inva- 
sion of  the  rights  of  property  as  to  warrant  us  in  holding  that  the 
law  which  stands  over  this  action  is  unconstitutional  and  void.  The 
judgment  appealed  from  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

SPRING  and  WILLIAMS,  JJ.,  concur, 

NASH,  J.  (dissenting).  The  plaintiff  recovered  judgment  against 
the  defendant  in  the  Municipal  Court  of  Buffalo  for  $50,  being  the 
amount  of  a  penalty  for  an  alleged  violation  of  section  69  of  chapter 
566  of  the  Laws  of  1890,  which  provides  that  if  any  gaslight  corpo- 
ration in  this  state  shall  charge  or  collect  rent  on  its  gas  meters, 
either  in  a  direct  or  indirect  manner,  it  shall  be  liable  to  a  penalty  of 
$50  for  each  offense. 

The  complaint  alleged  that  the  uniform  price  for  which  the  de- 
fendant had  furnished  gas  to  consumers  prior  to  190X  was  12  cents 
per  100  cubic  feet  of  gas  consumed,  less  2  cents  per  100  cubic  feet 
discount  if  paid  before  the  loth  of  the  succeeding  month.  That  one 
Junius  S.  Smith  had  for  a  long  time  prior  to  July  29,  1901,  taken 
"as  from  the  defendant  and  paid  the  uniform  price  therefor  at  the 
>te  above  stated,  furnished  to  him  at  his  place  of  business,  No.  27 
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Main  street  in  the  city  of  Buffalo.  That  after  July  29,  1901,  and  up 
to  August  29,  1901,  the  defendant  continued  to  supply  gas  to  said 
Smith,  and  during  said  period  he  consumed  200  feet  of  gas,  for  which, 
at  the  price  which  had  been  before  uniformly  charged  to  him,  he 
became  liable  to  pay  the  defendant  24  cents,  or,  less  the  discount,  20 
cents.  That  thereafter,  and  on  September  i,  1901,  the  defendant  ren- 
dered to  said  Smith  a  bill  for  the  gas  consumed  as  aforesaid,  as  fol- 
lows: "Consumption  200  cubic  feet  gas  at  12c.  per  100  and  service 
6oc.  Discount  2  cents  per  hundred  loc.  Net  if  paid  on  or  before 
September  10,  50c."  That  thereafter,  and  on  or  about  September 
26,  1901,  said  Smith  tendered  the  defendant  20  cents  in  payment  of 
said  bill,  which  was  refused,  and  said  Smith  thereupon,  under  pro- 
test, paid  to  the  defendant  50  cents  in  settlement  of  said  bill. 

It  appears  that  the  defendant  gave  notice  to  its  customers  that 
on  and  after  August  i,  1901,  it  would  render  a  minimum'  gas  bill  or 
service  bill  to  consumers  for  the  size  of  meter  used  by  said  Smith, 
which  service  charge  would  be  the  same  as  for  500  feet  of  gas — 60 
cents  gross,  or  50  cents  net  if  paid  on  or  before  the  tenth  of  the  fol- 
lowing month,  or  a  fixed  minimum  charge  of  50  cents  a  month  for 
gas  and  service,  which,  when  the  gas  consumed  exceeded  500  feet 
during  the  month,  would  be  absorbed  in  the  price  of  the  gas.  It  was 
shown  on  behalf  of  the  defendant  that  it  cost  to  keep  a  customer's 
name  on  the  books  of  the  company  from  $3.50  to  $4  a  year,  which 
covers  the  expense  of  inspecting  meters  and  keeping  them  in  order, 
making  entries  in  its  books,  making  out  and  rendering  and  collecting 
bills. 

It  is  urged  on  behalf  of  the  appellant  that  the  company's  charge 
was  not  directly  or  indirectly  a  meter  rental;  that,  when  the  com- 
pany is  required  to  install  its  meter  and  furnish  gas  to  a  customer, 
certain  services  are  required  in  addition  to  supplying  the  consumer 
with  gas.  "It  has  to  enter  the  customer  on  its  books  as  a  patron ; 
to  send  a  man  to  inspect  the  meter  monthly;  to  enter  the  record 
of  consumption;  to  make  out  and  render  his  monthly  bill;  to  col- 
lect it;  to  make  entries  in  its  books  of  the  amount  due  and  paid; 
and  to  keep  the  meter  in  proper  order."  That  a  diarge  for  these 
services,  which  are  rendered  necessary  and  ^frow  out  of  the  relation 
between  the  parties,  is  something  quite  distmct  from  rent.  I  agree 
with  the  appellant  in  this  contention. 

In  the  notice  to  customers  stating  that  a  minimum  gas  or  service 
bill  would  be  charged,  a  rate  was  fixed  var^ng  in  amount  with  the 
size  of  the  meter,  and  it  is  suggested  that  it  costs  no  more  to  read 
a  meter,  make  out  a  bill,  and  make  a  monthly  inspection  of  a  300- 
light  meter  than  for  a  lo-light  meter.  We  are  dealing  here  only  with 
tlK  offense  proved  for  which  the  penalty  was  imposed,  and  as  to  that 
wie  agree  with  the  appellant's  contention  that  it  cannot  be  said  that 
rent  of  the  meter  formed  any  part  of  the  gas  and  service  bill  collected 
by  the  defendant. 

If,  however,  some  part  of  the  minimum  sum  fixed  for  gas  and  serv- 
ice includes  a  charge  for  rent  of  the  gas  meter,  so  that  it  may  be 
regarded  as  a  violation  of  the  statute,  then  we  come  to  the  question 
of  pow«r  in  the  Legislature  to  impose  the  penalty  for  such  violation, 
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i.  e.,  to  compel  a  gas  company  to  furnish  gas  to  a  patron  at  less  than 
half  the  cost  of  tiie  service  to  the  company.  The  20  cents  for  the 
actually  consumed  was  little  more  than  half  the  cost  of  furnish- 
mg  it.  This  patron's  lull  for  February  was  lo  cents,  for  Mardi 
nothing,  and  for  April  lo  cents.  If  this  can  be  required  by  one,  it 
can  be  by  hundreds  of  patrons,  to  the  serious  loss  of  the  company. 
The  service  rendered  to  a  patron  is,  of  course,  property.  And  if,  in 
a  given  instance,  the  company  is  required  to  furnish  it  at  half  its  cost, 
and  even  without  any  compensation  whatever,  it  would  be  violative 
of  the  provision  of  the  constitution  which  says  that  no  person  shall 
be  deprived  of  his  property  without  due  process  of  law,  nor  his  prop- 
erty taken  for  public  use  without  just  compensation. 

It  is  not  intended  by  the  opinion  here  expressed  to  deny  the  power 
of  the  LeETislature  to  regulate  charges  for  gas  furnished  and  services 
rendered  by  gas  companies  to  consumers,  but,  as  said  by  Chief  Jus- 
tice Waite  in  the  case  of  Stone  v.  Farmers'  Loan  &  Trust  Co.,  Ii6 
U.  S.  307,  6  Sup.  Ct  334,  388,  1191,  29  L.  Ed.  636,  it  is  not  to  be 
inferred  that  the  power  of  limitation  or  regulation  is  itself  without 
limit,  and,  as  pertinent  to  the  case  then  before  the  court : 

"Thla  power  to  regulate  la  not  a  power  to  destroy,  and  llmitatloii  ia  not  the 
equivalent  of  conSBcatlon.  Under  pretense  of  regulating  fares  and  freights 
the  state  cannot  require  a  railroad  corporation  to  carry  persons  or  property 
without  reward.  Neither  can  It  do  that  which  amounts  In  law  to  a  taUng 
tt  property  for  public  use  without  Just  compensation,  or  wlthoat  dm  process 
of  taw." 

The  judgments  of  the  courts  below  should  be  reversed. 
McLENNAN,  J.,  concurs. 


BOBINSON  et  al.  t.  ADAMS  «t  aL 
(Supreme  Conr^  Appeltate  DlTlBlon,  First  Department.  BCarch  IS.  1903.) 

t.  WlLM— EXFRUB  TrDBT— PnWRR  IH  ThUST. 

statute  of  Uses  and  Trusts  (1  Rev.  St.  [Edmond'a  Ed.]  pt  2,  c,  1. 
tit.  2)  S  55,  subd.  3,  proTldea  for  the  creation  of  an  express  trust  "to 
recdre  the  rents,  and  profits  of  lands  and'  apply  them  to  the  use  of  any 

person,"  etc.  Section  60  provides  that  every  express  trust  shall  vert 
the  whole  estate  In  the  trustee.  Section  68  providea  that,  where  an 
express  trust  shall  be  created  for  any  purpose  not  enumerated,  no  estate 
shall  vest  In  the  trustee,  and  that  the  trust  may  be  valid  as  a  power 
In  tnist.  S'pctlon  59  provides  that,  where  a  trust  shall  be  valid  as  a 
power,  the  lands  shall  remain  or  descend  to  the  persons  otherwise  enti- 
tled, subject  to  the  execution  of  tlie  trust  as  a  power.  The  rule  as  to 
'porsounl  property  Is,  by  Personal  Property  Law  (Laws  1897,  c.  417) 
I  2.  the  same  as  to  real  property.  A  will  giving  to  the  executors  tea- 
tutor's  property  directed  that,  in  case  any  of  the  children  should  at  the 
time  of  testator's  death  be  minors,  the  executors  were  authorized  "to 
hold  and  Invest  the  share  of  each  of  such  minor  or  minors  and  to  re- 
ceive and  collect  the  Interest  and  Income  arising  therefrom  and  to 
apply  the  same."  etc.  Held,  that  an  express  trust,  and  not  a  power  In 
trust,  only,  was  created, 
S.  Same— TinNSFKK  of  Trdst  Property— Notice  of  Tbcst  Chakacter. 

Where  brokers  took  stock  held  under  an  express  trust  with  notice  of 
the  source  from  whence  It  came,  tbey  were  chargeable  wltli  notice  of 
the  trust,  and  bound  by  Its  terms. 
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9.  Sake— Rbcovkrt— AcrroN  bt  Bbnepictaiiibs. 

The  mere  fact  that  an  executrix  wrongfully  allowed  itock  held  under 
an  express  trust  to  be  transferred  to  brokers  who  bad  notice  oC  Its  trust 
character  did  not  slve  the  beneflciarleB  the  right  to  maintain  an  action 
for  Its  value,  no  request  having  been  made  on  the  remaining  executors 
to  bring  an  action  for  Its  recovery. 

'4.  Bake— Dish  IBS  AL  on  Mrrits. 

In  an  action  by  beneilciaries  under  a  will  to  recover  the  value  of  tnut 
property  wrongfully  allowed  to  be  tranaterred  by  the  executrix,  In 
awarding  judgment  to  defendants  because-  sncb  ben^clarles  had  no 
right  to  iHTlng  the  action,  it  was  error  to  dismiss  the  OHnplalnt  "opon 
the  merits." 

Appeal  from  Special  Terih,  New  York  County. 

Action  by  Carrie  A.  Robinson  and  others  against  Charles  Adams 
and  others.  From  a  judgment  dismissing  the  complaint  (63  N.  Y. 
Supp.  816),  plaintiffs  appeal.    Modified  and  affirmed. 

This  Is  an  action  in  equity  brought  to  recover  the  value  of  two  certtflcates, 
one  for  100  and  the  other  for  84  shares  of  the  capital  stock  of  the  Chicago 
A  Northwestern  Railway  Company,  the  property  of  and  fcnnnerly  standing 
In  the  name  of  the  estate  of  WUlUtm  Robinson,  delivered  to  the  defendants 
by  authority  of  the  executrix  of  said  estate.  At  the  time  of  bringing  the  suit, 
three  of  the  plaintiffs  were  minors,  appearing  by  their  guai*dlan  ad  litem; 
the  fourth  having  become  of  age  In  May,  1898.  The  four  plalntlfTs  are  chil- 
dren of  William  Robinson,  who  died  testate  January  15,  1892,  and  hie  will 
was  duly  admitted  to  probate  by  the  Surrogate's  Court  ot  Kings  county.  In 
ttie  state  of  New  York.  Seven  children  survived  him — the  four  plaintiffs  and 
fhelr  three  older  sisters.  Jane  L.  Robinson.  Ida  Ella  Robinson,  and  Mary 
Robinson  Eodgskln. 

That  part  of  the  will  which  Is  controlling  ttf  this  action  Is  found  In  the 
residuary  danse,  and  Is  u  follows: 

"I  give,  devise  and  bequeath  to  my  wife  Maria  Robinson  and  to  my  children 
whether  now  in  being  or  hereafter  bom,  to  be  divided  among  such  of  my 
said  devisees  and  legatees  as  shall  survive  me,  equally  share  and  share  alike, 
provided  however,  that  the  Issue  of  any  child  or  children  then  deceased  shall 
take  the  share  his  or  their  respective  parent  would  have  taken  In  case  such 
parent  had  survived  me. 

"In  case  any  of  my  said  children  or  the  Issue  of  any  deceased  child  shall 
at  the  time  of  my  decease  be  minors  under  the  age  of  twenty-one  years,  then 
I  authorize  and  direct  my  executors  hereinafter  named,  and  the  survivor  of 
^xemr  and  their  and  her  succeasors  to  hold  and  invest  the  share  of  each  such 
minor  or  mlnon,  and  to  receive  and  collect  the  Interest  and  Income  arising 
therefrom  and  to  apply  the  same  toward  his,  her  or  their  education  and  sup- 
port until  each  respectively  shall  reach  the  age  of  twenty-one  years.'* 

Then  follows  the  clause  In  which  he  appoints  his  wife  and  bis  stepmother. 
Jane  Robinson,  executors,  and  further  saying:  "I  authorize  and  empower 
my  executors  and  the  survivors  of  them  or  snch  one  of  them  as  shall  qualify 
and  act  to  sell,  mortgage  ot  lease  any  or  all  real  estate  ot  whlCh  I  may  die 

seizi.-d." 

.  The  wife  of  the  testator  predeceased  him,  and  thereafter  he  duly  made  a 
codicil  to  the  said  will,  for  the  purpose  of  naming  new  executors,  which,  so 
far  as  material  to  this  action,  is  as  follows:  "I  do  make,  constitute  and  ap- 
point such  two  of  my  children  as  6ball  first  arrive  at  lawful  age  to  be  the 
ncecutors  of  my  said  last  will  and  testament  jointly  with  my  said  stepmother 
Jane  Bobinson,  •  *  •  each  of  said  children  to  qualify  and. act  as  soon 
as  she  or  he  shall  arrive  at  lawful  age,  and  with  like  powers  and  authority 
as  If  originally  appointed  In  my  said  will." 

Letters  testamentary  were  issued  February  6,  1892,  to  Jane  Robinson,  the 
testator's  stepmother,  and  to  his  two  eldest  daughters,  Jane  L.  Robinson  and 
Ida  Ella  Robinson.  On  the  same  day  letters  of  guardianship  for  the  four 
plalntUfs  and  their  sister,  Mary  Robinson,  were  Issued  to  Jane  L.  Robinson. 
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Jane  Robinson  died  prior  to  the  comroencement  of  this  action.  Mary  came 
of  age  in  1898,  and  In  1886  married  Adolf  H,  Hodgskin.  Tbe  seven  children 
of  testator  were  tbe  sole  beneficiaries  nnder  tlie  residuary  clanse  of  Us  will. 

Among  other  items  In  the  residuary  estate  were  323  shares  of  the  preferred 
stock  of  the  Chicago  &  Northwestern  Railway  Company.  On  October  6,  1896, 
184  shares  of  this  stock  were  transferred  on  tbe  books  of  tbe  corporation  from 
Jane  Robinson.  Jane  Ia  Robinson,  and  Ida  KUa  Robinson,  ereeutrlces  of  the 
estate  of  WlUlam  Robinson,  deceased,  to  estate  of  William  Robinson;  new 
certificates  being  liwued  therefor  to  "estate  of  William  Robinson"— one  for  100 
and  one  for  84  stiares.  This  transfer  was  made  for  the  purpose  of  holding 
these  184  shares  of  stock  In  the  name  of  the  estate  for  the  benefit  of  the  four 
minor  children. 

The  three  daughters  who  were  of  full  age  had  separate  accounts  with  the 
defendants,  who  comprised  tbe  brokerage  firm  of  Adams  HcNell  &  Brlgham; 
and  Adolf  Hodgskin,  tbe  husband  of  Mary  Robinson,  bad  practical  control  of 
these  accounts.  Finally  they  were  dosed,  and  tbe  balance  taxned  or&  to  the 
account  of  Hodgskin. 

In  July,  1887,  Jane  L.  Robinson  indorsed  these  184  shares  In  blank,  as 
executrix,  and  dellTered  them  to  Mr.  Hodgskin,  with  directions  for  taint  to  use 
them  as  tae  saw  fit.  Late  In  August  of  that  year  tbe  defendant  firm  notified 
Hodgskin  to  Increase  his  margins.  Mrs.  Hodgskin  saw  Jane  L.  Robinson,  and 
told  her  that  her  husband  needed  more  margins,  and  Jane  consented  that  be 
use  the  184  shares  of  stock  for  that  purpose.  Mrs.  Hodgskin  Informed  her 
husband  that  he  could  use  tbe  stock  for  that  purpose,  and  he  did.  Tbe  stock 
80  deposited  with  the  defendants  was  sold  by  them,  and  the  proceeds  applied 
to  HodgsklD's  account  This  action  la  brought  to  recover  of  the  defendant 
the  value  of  those  184  shares  of  stock.  No  demand  was  ever  made  upon  the 
executrix,  Jane  L.  Robinson,  to  make  good  the  loss,  nor  has  She  ever  rendered 
an  account.  She  was  allowed  to  resign  without  rendering  her  account,  and 
the  executors  of  tbe  estate  of  William  Roblnsoq  Have  never  been  requested 
to  bring  this  action,  nor  are  tbey  made  parties  defendant  herein. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  INGRAHAM,  and  LAUGHUN,  JJ. 

Edward  Bruce  Hill,  for  appellants. 
Selden  Bacon,  for  respondents. 

HATCH,  J.  The  question  presented  by  this  appeal  is  solved  by  a 
determination  as  to  whether  a  trust  is  created  of  the  property  de- 
vised and  bequeathed  by  the  testator,  in  which  event  title  to  sikH 
property  became  vested  in  the  trustees,  or  whether  a  power  in  trust 
is  alone  created. 

The  learned  court  at  Special  Term  reached  the  conclusion  that 
the  will  created  a  trust  estate,  and  vested  title  in  the  property  sought 
to  be  recovered  in  the  trustees,  and  that  the  plaintiffs  were  there- 
fore without  standing  to  maintain  this  action.  The  appellants  earnest- 
ly insist  that  this  conclusion  is  wrong;  that  by  the  terms  of  the 
will  a  power  in  trust,  only,  was  g^ven ;  and  that  the  title  to  the  prop- 
erty became  immediately  vested  in  the  legatees  under  the  will  upon 
the  death  of  the  testator.  Section  55  of  the  statute  of  uses  and  trusts 
provides  for  the  creation  of  express  trusts,  subdivision  3  of  which  is 
as  follows : 

"To  receive  tbe  rents  and  profits  of  lands,  and  apply  them  to  tbe  use  of 
any  person,  during  tbe  life  of  such  person,  or  for  ai^  sborter  term,  subject 
to  tbe  rules  prescribed  In  the  first  article  of  this  title." 

And  by  section  60  it  is  provided : 

"Every  express  trust,  valid,  as  such.  In  Its  creation,  except  as  herein  others 
wise  provided,  shall  vest  the  whole  estate  In  the  trostees.  In  lav  and  In  CQOlty. 
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subject  only  to  the  execatlon  of  the  trust  The  persons  for  whose  beneflt  the 
trnst  Is  created,  shal)  take  no  estate  or  Interest  In  the  lands,  but  may  enforce 
the  performance  of  the  trust  In  equity." 

Section  58  provides: 

"Where  an  express  trust  shall  be  created,  for  any  purpose  not  enumerated 
Id  the  preceding  sections,  no  estate  shall  vest  In  the  trustees;  but  the  trust. 
If  directing  or  authorizing  the  performance  of  any  act  which  may  be  lawfully 
performed  ander  a  power,  shall  be  valid  as  a  powcv  In  trust." 

Section  59  provides: 

"In  every  case  where  the  trust  shall  be  valid  as  a  power,  the  lands  to  which 
tlie  trnst  relates,  shall  remain,  or  descend  to  the  persons  otherwise  entitled, 
subject  to  the  execution  of  the  trust  as  a  power." 

I  Rev.  St.  (Edmond's  Ed.)  pt.  2,  c.  l,  tit.  2,  pp.  678,  679. 

These  provisions  oi  the  Revised  Statutes  were  carried  into  the  real 
property  law  without  change.  Vol.  2,  Banks  &  Bros.'  Rev.  St.  pp. 
1797,  1798. 

The  language  of  the  will  gives  to  the  executors  of  the  testator, 
or  survivor  of  them,  and  their  successors,  the  property  of  the  testa- 
tor, and  directs  that  in  case  any  of  the  children,  or  the  issue  of  a  de- 
ceased child,  shall  at  the  time  of  the  testator's  death  he  minors 
under  the  age  of  21  years,  the  executors  shall  "hold  and  invest  the 
share  of  each  of  such  minor  or  minors,  and  to  receive  and  collect 
the  interest  and  income  arising  therefrom  and  to  apply  the  same 
toward  his,  her  or  their  education  and  support  until  each  respectively 
shall  reach  the  age  of  twenty-one  years. "  This  language  is  clear, 
unequivocal,  unambiguous ;  and,  in  terms,  it  creates  an  express  trust 
to  receive  rents,  issues,  and  profits  of  the  property  devised,  and  apply 
the  same  to  the  use  of  the  minor.  This  brings  it  within  the  terms 
of  the  statute,  and  thereby  an  express  trust  is  created.  The  rule  as 
to  personal  property  is  the  same  as  to  real  property.  Section  2; 
Personal  Property  Law  (Laws  1897,  c!  417). 

It  has  been  held  in  numerous  authorities  that,  as  the  title  to  the 
prc^erty  bequeathed  was  in  the  trustees,  they  alone  have  power  to 
maintain  an  action  to  protect  and  defend  the  same.  The  only  issue 
in  such  case  is  the  one  which  arises  between  the  trustee  and  the 
party  who  has  impaired  the  fund,  or  converted  the  trust  property,  or 
has  wrongfully  procured  the  same.  Under  such  circumstances,  the 
beneficiaries  of  the  trust  estate  are  not  necessary  or  proper  parties. 
Matter  of  Straut,  126  N.  Y.  201,  27  N.  E.  259;  Wetmore  v.  Porter, 
92  N.  Y.  76.  The  defendants,  when  they  received  the  shares  of  stock, 
were  not  purchasers  for  value  of  the  same,  and  did  not  become  bona 
fide  holders  thereof.  They  had  notice  of  the  source  from  whence  it 
came,  and  were  therefore  chargeable  with  notice  of  the  trust,  and 
the  power  of  the  trustees  to  deal  with  the  trust  property,  and  in  legal 
effect  they  became  bound  by  the  terms  of  the  trust.  Wetmore  v. 
Porter,  supra.  This  fact,  however,  did  not  raise  a  cause  of  action 
in  favor  of  these  plaintiffs  against  the  defendants.  If  simply  showed 
an  existing  condition  upon  which  might  be  based  a  cause  of  action 
in  favor  of  the  person  who  held  title  to  the  trust  property.  In  such 
case,  if  the  trustees  do  not  bring  action,  it  is  incumbent  that  a  de- 
mand be  made  upon  them  so  to  do ;  and,  if  the  trustees  refuse  to  en- 
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force  the  right  of  action,  the  cestuis  que  trustent,  by  proper  aver- 
ments, may  maintain  an  action  to  enforce  their  rights  under  the  trust, 
making  the  trustees  party  defendants  in  such  action.  Western  R. 
Co.  V.  Nolan,  48  N.  Y.  513.  Upon  a  proper  application,  doubtless, 
the  court  would  have  the  power  to  appwint  a  trustee,  when  neces- 
sary, to  bring  an  action  to  protect  or  recover  the  trust  property,  or 
its  value,  when  it  has  been  wrongfully  misappropriated.  The  facts 
of  the  present  case  are  without  dispute.  As  the  will  itself  created  a 
trust  estate,  the  title  to  the  property  bequeathed  thereunder  became 
-vested  in  the  trustees,  and  they  transferred  title  to  the  same  during 
the  existence  of  the  trust,  in  consequence  of  which  the  plaintiffs  have 
no  standing  to  maintain  this  action.  The  right  to  maintain  it  rests 
solely  upon  the  wrong  done  to  the  estate,  and  tiiis  must  be  enforced 
in  some  one  of  the  methods  already  panted  out. 

The  cases  relied  upon  by  the  appellant  in  support  of  his  contention 
are  all  without  application.  Therein  the  questions  arose  upon  a 
construction  of  the  instruments,  with  the  result  that  they  were  held 
not  to  create  a  trust,  but  only  a  power.  It  was  recognized  in  Onon- 
daga Trust  &  Deposit  Co.  v.  Price,  87  N.  Y.  542,  that  a  power  might 
be  given  to  executors  to  collect  and  pay  over  dividends  upon  stock 
without  vesting  in  them  title  thereto,  and  that  there  was  no  incon- 
sistency between  the  creation  of  such  a  power  in  the  executors  and 
the  vesting  of  title  in  the  beneficiaries ;  but  no  case  of  which  we  are 
aware  has  gone  so  far  as  to  hold  that  where  the  devise  is  to  the 
executors  or  trustees,  with  directions  to  hold  the  property,  receive  and 
collect  moneys,  and  invest  the  same  for  the  benefit  of  a  life,  or  for  a 
shorter  time,  it  is  anything  else  than  the  creation  of  a  trust.  That 
is  this  case. 

It  follows,  therefore,  that  the  court  below  made  a  correct  dispoa- 
fion  of  the  main  question.  Jn  awarding  judgment,  however,  the 
complaint  has  been  dismissed  upon  the  merits.  This  was  improper, 
and  the  judgement  appealed  from  should  therefore  be  modified  by 
striking  out  the  words  "upon  the  merits,"  and,  as  so  modified,  the 
judgment  should  be  affirmed,  vrithout  costs  to  either  party  in  this 
court.   All  concur. 


(Soj^wme  Court,  An)ellate  Dlrlaloii,  First  Department  MarCh  18.  1908.) 

1.  Accord  and  Satisfaction. 

In  an  action  for  the  balance  of  acconnt  alleged  to  be  owing  on  the  inir- 
ohase  price  of  blocks  of  marble,  defendant  Introduced  evidence  that  cer- 
tain blocks  formerly  received  from  plaintiff  were  of  aach  Inferior  grade 
as  to  be  worthless;  that  he  had  refused  to  accept  the  same  or  pay  for 
them;  that  he  did  finally  pay  for  them  under  assnrance  by  plaintiff  tbat 
he  wonid  get  Jastice;  tbat  plaintiff  took  no  steps  to  adjust  the  difflcolty; 
that,  on  winding  up  his  bualness,  defendant  sent  plaintiff  a  check  in  set- 
tlement In  full  of  all  claims,  dednctlng  the  amount  he  claimed  as  rebate 
on  some  of  the  Inferior  marble,  and  canceling  his  eialm  for  other  dednc- 
tloDS,  with  instznctions  to  return  the  check  unless  be  accepted  It  on  tboee 


fl.  See  AecoFd  and  Satisfaction,  toL  1,  Gent  Dig.  |  76. 
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condltlone;  that  plaintiff  caslied  the  clieck  wltiiont  further  communlca- 
tlon  of  any  kind  until  tbe  Inetltntion  of  this  salt.  Held,  that  eticb  facts 
estabUshed,  i^ma  facie,  an  accord  and  satisfaction. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Carl  D.  Jackson,  doing  business  under  the  firm  name  and . 
style  of  C.  D.  Jackson  &  Co.,  against  Otto  Volkening,  doing  business 
under  the  firm  name  and  style  of  Volkening  &  Co.    From  a  judgT 
ment  for  plaintiff,  defendant  appeals.  Reversed. 

The  act. on  was  for  $076.69,  a  balance  of  account  and  interest  thereon,  al- 
lied to  be  owkig  hj  the  defendant  on  the  purchase  price  of  certain  marble, 
bought  b7  two  separate  contracts  in  writing,  dated  the  30tfa  day  of  April 
and  the  29th  day  of  June,  1901,  respective,  and  on  the  purchase  price  of  a 
"Ko  can  of  patent  universal  marble  cement,"  and  for  lighterage  on  certain 
other  marble.  The  ameuded  answer  confesses,  and  attempts  to  avoid,  the 
plaintiff's  claim  by  alleging  an  accord  and  satisfaction.  The  defendant  as- 
sumed the  affirmative,  and  at  the  cloae  of  this  evidence  tbe  court,  on  plaintiff's 
motion,  directed  a  verdict  for  tl^e  amount  claimed  Is  the  complaint,  and  the 
defendant  excepted. 

Tbe  evidence  adduced  by  defendant  shows  tfaat  prior  to  the  transactions 
mentioned  In  the  complaint  he  had  purchased  of  plaintiff,  among  other  things, 
three  certain  blocks  of  marble,  described  as  "Blanc  P.  11442"  and  "Blanc  P. 

Block  and         '   cut  In  two  pieces  and  numbered  as  Indicated.  The 

first  of  these  blocks  was  purchased  May  24,  1900,  by  an  order  In  writing  from 
defendant  to  plaintiff  which  contained  the  following:  "We  herewith  purchase 
from  you  the  following  six  blocks  of  Blanc  P.  marble  ex  S.  B.  Tartar  Prince. 
*  *  *  Tbe  price  as  agreed,  for  blocks  containing  less  than  twenty-dve  (25) 
cubic  feet,  $4.76  per  cubic  foot  ex  steamer.  For  blocks  containing  twenty-flvc 
(25)  cubic  feet  or  more,  $6.50  per  cubic  foot  ex  steamer.  Lighterage  and 
transportation  from  steamer  to  our  ^rd  to  be  arranged  for  and  paid  by  us. 
Blocks  are  to  be  Invoiced  according  to  Morton's  measurements,  which  shall 
be  final.  We  furthw  agree  to  pay  to  you  the  foil  amount  of  your  invoice  in 
cash,  inside  thirty  (30)  days.  less  8%  discount  Ko  claims  In  regard  to  meas- 
urements, quality,  defects,  loss  or  damage  In  tranaportatlon,  etc..  will  be 
raised  by  us."  The  other  two  blocks  were  purchased  to  be  delivered  on  ar- 
rival of  the  steamship  Spartan  Prince  by  similar  contract  dated  January  17, 
1901.  Negotiations  for  the  first  order  were  conducted  by  defendant's  father. 
The  written  order,  filled  out  for  signature,  was  sent  by  plaintiff  to  defendant 
by  mall,  to  be  signed  and  returned.  The  letter  returning  it  contained  the  fol- 
lowing: "In  regard  to  the  Blanc  P.,  we  wilt  rely  on  Mr.  Jackson's  assertion 
that  this  is  of  the  best  quality  and  hope  It  will  tarn  out  to  our  satisfaction." 

On  arrival  of  the  marble  sold  by  the  first  contract  or  order,  it  was  measured 
by  Morton,  designated  In  the  contract  for  that  purpose,  and  an  Invoice  ren- 
cfered  under  date  of  May  30,  1900.  The  amount  of  the  Invoice  was  paid  July 
0.  1000.  The  defendant's  father  testified  that  he  first  saw  this  block  some 
time  in  June,  and  found  that  It  was  not  "Blanc  P." — 1.  e.,  not  white  marbie — 
but  was  blue;  tliat  he  had  told  plaintiff,  before  the  marble  was  ordered,  that 
defendant  could  not  use  the  marble  unless  It  was  of  flr^t  quality,  and.  after 
the  marble  was  In  the  yard,  that  he  repeatedly  told  plaintiff  that  defendant 
could  not  use  the  marble;  and  that  plaintiff  promised  to  "try  to  sell  it 
somebody  else";  that  plaintiff  suggested  that  the  block  be  sawed,  so  that  it 
could  be  determined  Just  what  quality  it  was.  and  that  defendant  did  saw  It. 
after  It  had  been  In  tlie  yard  about  ten  months;  and  that  It  then  appeared 
that  It  was  not  even  useful  for  common  Italian  marble.  On  cross-examination 
he  testified  that  It  was  discovered,  before  the  marble  was  paid  for.  that  It 
was  not  good  marble,  and  that  he  told  plaintiff  that  the  defendant  refused  to' 
pay  for  it,  but  that  plaintiff  said  that  he  would  have  to  pay  for  It  or  he  could 
not  have  any  more;  that  plaintiff  had  no  yards,  and  the  marble  could  not  fie 
taken  back  to  Ma  office,  but  that  plaintiff  Vsald  be  would  take  back  the 
blocX" 
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Under  date  of  May  22.  1901,  defendaot,  after  sawing  said  block  of  marble, 
■wrote  plaintiff  as  follows:  "We  are  sorry  to  be  again  obliged  to  complain 
about  another  Blanc  P.  block  A.  M.  F.  11442,  whldi  w«  have  jost  sawn,  and 
wlilch  Is  without  question  the  vilest  thing  we  have  ever  seen  lu  Blanc  P.  It 
is,  without  exaggerating,  no  better  than  an  F.  M.  or  C.  U.  B.  block,  which 
you  will  agree  to  when  you  see  it.  Please  call  here  yourself  about  it,  as  we 
are  badly  disappointed  and  sorry  to  have  to  complain.  There  must  be  some 
liberal  concession  made  on  this.  Such  stuff  no  one  can  be  expected  to  take 
for  Blanc  P.  We  have  also  not  heard  from  you  yet  In  reference  to  the  otber 
two  blocks  of  Blanc  P..  and  the  block  of  C.  F.,  on  which  you  have  a  rebate 
under  consideration."  Plaintiff  replied  thereto,  under  date  of  May  24,  1001. 
as  foUovre:  "We  •  •  •  beg  to  advise  yon  tliat  We  forwarded  your  letter 
in  original  to  our  friends  abroad,  and  shall  not  fail  to  advise  you  as  soon 
as  we  receive  their  reply.  You  may  depend  upon  us  doing  everything  in  onr 
power  to  further  your  Interests."  Defendant  testified  that  after  these  letters 
plaintiff  promised  over  the  telephone  to  call  and  look  at  the  block,  "and  then 
he  would  be  able  to  make  an  adjustment  of  it  when  he  got  to  Europe":  that 
Mr.  Thlel,  one  of  plaintiff's  employes,  came  and  looked  at  the  block,  and  took 
away  samples,  and  said  "that  he  had  never  seen  any  Blanc  P.  like  that  be- 
fore"; that  there  was  a  general  blue  cast  in  .the  whole  marble;  that  Blanc 
P.  should  have  "almost  a  white  cast,  or  just  a  tinge  of  bine  In  the  white, 
almost  white";  and  that  he  did  not  consider  It  Blanc  P.  Of  any  grade,  and 
that  Its  defects  were  apparent  before  It  was  sawed.  The  marble  of  this  block 
la  still  on  hand  In  the  yard  of  defendant's  successor. 

On  March  1,  1901,  the  defendant  wrote  to  the  plaintiff  conconlng  tlie  other 


has  turned  out  very  poor.  We  are  about  to  send  you  a  check  In  settlement 
of  your  Mil  of  Jan.  ^h,  but  would  like  to  bear  from  yon  first  If  yoa  will 
not  make  some  allowance  on  this  block.  It  Is  sawed,  and  yon  can  see  It  at 
any  moment,  and  judge  for  yourself.  It  Is  no  bettor  then  Italian  marble. 
We  wish  you  could  call  here  tomorrow  to  get  tbls  matter  adjusted,  and  we 

could  give  you  a  check  in  settlement.   •    •   •   We  presume  ^~   is  about 

the  same  color,  but  have  not  sawed  it  yet."  The  plaintiff  replied:  «•  •  • 
We  beg  to  advise  you  that  it  is  beyond  our  power  to  make  any  allowance  on 
Blanc  P.  marble.  We  can  only  sell  what  we  get,  and  we  never  aell  this  grade 
of  marble  guarantying  the  quality.  It  is  absolutely  impossible  for  the  quarry 
owners  and  shippers  to  grade  the  quality  before  the  stock  Is  sawed.  There- 
fore the  prices  are  placed  so  low  to  average  the  quality.  Anyhow,  to  please 
you,  we  hare  sent  our  Mr.  Thiel  to  your  factory  to  inspect  this  sawed  block, 
and  we  shall  report  this  matter  truthfully  to  our  shipper.  If  he  Is  willing 
to  make  any  allowance,  then  you  are  perfectly  welcome  to  It." 

On  March  5,  1901,  defendant  sent  plaintiff  a  check  for  the  amount  of  two 
Bepnrate  bills,  including  the  block  12215,  parts  1  and  2,  less  $6G0,  the  price 
of  that  block,  and  requested  a  separate  bill  therefor,  the  same  to  be  settled 
later.  Plaintiff  refused  to  accept  It  and  returned  the  check.  Defendant  tes- 
tified tbat  be  then  bad  a  cmiversatlon  with  the  plaintiff  over  the  telephone,  and 
that  he  must  communicate  with  his  people  In  Italy,  but  that  defendant  should 
feel  easy  and  pay  for  the  blocks,  and  would  get  Justice  the  same  as  if  be 
had  not  paid  for  them;  that  he  believed  plalntltf,  and  relied  on  his  assurance; 
that  plaintiff  had  allowed  rebates  before  under  similar  contracts;  that  de- 
fendant had  to  have  the  material  that  plaintiff  Imported,  and  so  one  else  im- 
ported It;  that  he  had  to  sign  the  form  of  order  in  question  in  order  to  do 
business  with  the  plaintiff,  but  plaintiff  represented  "that,  in  spite  of  signing 
those  orders,  if  there  was  anything  serious  the  matter  with  the  marble,  we 
would  get  fah*  play  on  it."  Defendant's  father  testified  that  when  block  No. 
12213,  parts  1  and  2,  were  sawed,  It  was  found  that  2^  per  cent,  was  wasted 
Id  cutting  out  the  colored  portions. 

On  March  7,  1901.  defendant  again  sent  the  check  to  the  plaintiff,  with 
another  one  for  the  $660,  and  the  bills  as  rendered,  and  requested  that  the  bills 
be  i*eceipted  and  returned.  The  bills  were  receipted  and  returned  the  follow- 
ing day.  Defendant  wrote  plaintiff,  again  reminding  blm  of  the  promised 


two  blocks  as  follows:   "We  have  Just  sawed  your  Blanc  P.  block 
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rebate,  on  Ain-U  6,  and  again  on  May  6,  1901,  but  continued  to  deal  with  him, 
and  purchased,  among  other  things,  the  material  described  In  the  complaint. 
Payment  of  later  bills  was  demanded  by  plaintiff,  and  defendant  demanded 
an  adjustment  of  the  former  matters.  Plaintiff  threatened  suit.  Defendant 
then  sent  plaintiff  tbe  following  letter,  with  check  Indosed: 

"August  17,  '01. 

"Messrs.  C.  D.  Jackson  &  Co.,  1  Madison  Avenue — Gentlemen:  Euclosed 
we  hand  you  check  for  $2,763.85  In  full  settlement  of  our  account  with  you 

to  date.  We  have  deducted  25%  of  the  Tolne  of  Blanc  P.  blocks   ^  and 

on  account  of  their  poor  quality,  and  have  deducted  the  entire  charge 

as  billed  to  us  by  you  of  Blanc  P.  Bl.  11442,  together  with  the  cost  of  sawing. 
The  latter  block,  sawed  64'  4",  Is  therefore  here  stored  for  your  expense  and 
risk  and  on  your  account,  with  the  new  comiiany,  Rochert  H.  Held  &  Co.. 
which  baa  taken  orer  onr  mill.  Tbls  block  ia  so  poor  that  In  spite  of  our 
best  endeavors  we  conld  not  get  them  to  accept  It  In  the  tranitfer,  even  at. 
tbe  price  of  ordinary  Italian  marble.  Had  they  been  willing  to  take  It  that 
way,  we  would  hare  asked  your  approvftl.  as  we  bave  considered  this  block 
at  your  disposal  ever  since  It  was  sawed,  and  your  Mr.  Thlel  saw  and  in* 
Bpected  It  at  that  time,  and  was  asked  to  dispose  ol  it.  Ue  acknowledged  to 
tbe  writer  then  that  It  was  the  poorest  marble  he  ever  saw.  Below  we  glxe 
you  memorandum  of  how  we  arrived  at  amount  of  our  check.  We  have  no 
other  means  of  arriving  at  a  settlement  with  you,  as  you  have  given  us  no 
satlsfactiou  on  these  matters  lot  months  past.  Our  mill  having  gone  Into 
other  bands,  it  Is  Imperative  for  us  to  get  onr  acconnta  adjusted  as  quickly 
as  pcffisible.  In  reference  to  the  above  claims,  we  have  many  times  communi- 
cated with  you  over  tbe  phone  with  Mr.  Jackson,  and  also  with  Mr.  Thlel; 
also  here  verbally  with  Mr.  Thlel.  At  all  times  we  were  given  assurances 
that  these  claims  would  be  adjusted,  but  nothing  has  come  of  It.  We  also 
wrote  you  many  times  about  it  as  follows  (among  other  letters):  March  1, 
1901,  we  wrote  you  complaining  of  the  poor  quality  and  color  of  Blanc  P. 

blocks  and  Ikfarcb  6  we  sent  yon  check  deducting  these  two 

blocks,  but  you  returned  same  wltb  tbe  promise  that  although  they  were 
paid  by  UB,  ottr  claim  would  be  satisfactorily  adjusted  later.  We  then  paid 
for  them.  Not  hearing  any  more  from  you,  we  wrote  you  again  on  April  6 
about  these  two  blocks.  Meantime  having  frequently  made  verbal  requests 
for  adjustment  of  Mr.  Thlel  and  Mr.  Jackson,  we  were  always  assured  the 
matter  would  be  satisfactorily  adjusted  as  soon  as  they  heard  from  Italy. 
Another  month  elapsed,  and  we  wrote  you  on  May  6  for  adjustment  on  tbe 
two  blocks,  and  also  on  a  C.  F.  63492  that  had  meantime  turned  out  inferior. 
Again  we  received  more  assurances  of  early  adjustment,  and  excuses  that 
word  had  not  yet  come  from  Italy.  Between  April  6  and  May  6  we  con- 
tinually made  verbal  requests  at  every  opportunity  for  an  adjustment  The 
claim  we  made  on  the  C.  F.  block  we  are  now  going  to  release.  In  order  to 
simplify  the  settlement,  although  entitled  to  a  rebate  on  the  same.  It  is  not 
so  serious  a  matter  as  tbe  Blanc  P.  On  May  22,  1001,  we  wrote  you  about 
the  very  poor  quality  of  Blanc  P.  block  11442,  which  we  had  bought  from  you 
'  and  Just  sawn.  We  also  requested  Mr.  Jackson  to  call  and  look  at  it.  before 
leavii^  for  Europe,  which  he  promised  the  writer  over  tbe  'phone.  In 
that  be  might  adjust  this  matter  on  tbe  other  side  with  his  people,  he  said. 
He  did  not  call  here,  however,  but  sent  Mr.  Thlel,  who  acknowledged  the 
rank  quality  of  tbla  block.  Three  months,  nearly,  have  elapsed  now,  with  no 
satisfaction  for  us  on  this  block,  although  we  were  told  the  matter  would  be 
pnt  before  tbe  shippers  or  firm  in  Italy  and  adjusted  with  us  soon  as  reply 
came.  Mr.  Thlel  took  away  samples  oC  the  best  part  of  all  of  these  blocks. 
The  rankest  of  all  Is  tbe  last-mentioned  block,  and  you  and  particularly  your 
shippers  know  that  they  should  not  have  been  sold  as  Blanc  P.,  and  particu- 
larly not  for  good  quality.  If  our  settlement  is  not  satisfactory  In  full  pay- 
ment as  marked  on  face  of  check,  then  please  return  same.  Tbe  check  Is  sent 
tn  full  settlement  of  all  claims  against  us  to  date,  and  to  be  used  by  you 
only  under  those  conditions.  Yon  billed  tbe  Italian  blocks  July  12tb,  but  we 
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received  same  only  on  July  16  or  17.  We  have  at  tlmea  heretofore  paid  yon 
in  adrance  of  80  days,  and  would  li8Te  done  tbls  time,  but  for  the  upset  we 
bave  been  the  last  two  or  three  we^s  turning  over  this  plant  to  the  new 
company. 


The  check  was  Indorsed  and  used  by  plaintiff  without  protest  or  communi- 
cation of  any  kind,  and  paid  In  due  course  of  busluMS. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Carlisle  Norwood,  for  appellant. 
Frederick  Hulse,  for  respondent. 

LAUGHLIN,  J.  We  think  the  defendant  made  out  a  prima  fade 
case  of  accord  and  satisfaction,  and,  upon  the  undisputed  facts  in  the 
record,  in  the  absence  of  evidence  that  his  claim  to  a  rebate  was  made 
in  bad  faith,  a  verdict  should  have  been  directed  for  him,  instead  of  for 
the  plaintiff.  The  rule  of  law  is  well  established,  undoubtedly,  that, 
where  a  liquidated  sum  is  due,  the  payment  of  part  only,  although  ac- 
cepted in  satisfaction,  is  not,  for  want  of  consideration,  a  discharge 
of  the  entire  indebtedness ;  but  this  rule  is  not  looked  upon  with  favor, 
and  is  confined  strictly  to  cases  falling  within  it.  Ryan  v.  Ward.  4S 
N.  Y.  204-208, 8  Am.  Rep.  539;  Jaffray  et  al.  v,  Davis  et  al.,  124  ^^.  Y. 
164,  26  N.  E.  351,  II  L.  R.  A.  710;  Kellogg  v.  Richards,  14  Wend. 
116;  Chicago,  Milwaukee,  etc,  Ry.  Co.  v.  Clark,  178  U.  S.  333,  20 
Sup.  Ct.  924,  44  L.  Ed.  1099. 

In  Kellogg  V.  Richards,  supra,  where  the  acceptance  of  a  promissory 
note  <rf  a  third  party  in  payment  of  a  larger  liquidated  claim  was  held 
to  be  a  complete  discharge.  Nelson,  J.,  said: 

"It  is  true  there  does  not  seem  to  be  much.  If  any,  ground  tat  dlstlncdon 
between  such  a  case  and  one  where  a  less  sum  of  money  la  paid  and  agreed 
to  be  accepted  In  full,  which  would  not  be  a  good  plea.  •  •  •  The  rale 
that  the  payment  of  a  less  sum  of  money,  although  agreed  by  the  plain- 
tiff to  be  received  In  full  satisfaction  of  a  debt  exceeding  that  amount,  shall 
not  be  so  considered  In  contemplation  of  law,  la  technical,  and  not  very 
well  supported  by  reason.  Courts,  therefore,  have  departed  from  it  upon 
slight  distinctions." 

The  compromise  of  a  doubtful  claim,  however,  is  a  good  considera- 
tion for  the  payment  of  money,  and,  in  the  absence  of  fraud  or  mistake, 
the  settlement  cannot  be  subsequently  questioned  on  the  ground  that 
the  claim  could  not  have  been  enforced.  Stewart  v.  Ahrenfeldt,  4 
Denio,  189;  Andrews  t.  Brewster  et  al.,  124  N.  Y.  433, 439, 26  N.  E. 
1024. 

In  the  Jaffray  Case,  supra,  the  rule  was  stated  and  approved  that : 

"If  there  be  any  benefit,  or  even  any  legal  possibility  of  benefit,  to  the 
creditor  thrown  In,  that  additional  weight  will  turn  the  scale,  and  render 
the  consideration  sufBclent  to  support  the  agreement.  *  *  *  All  that  is 
necessary  to  produce  satisfaction  of  the  former  agreement  Is  a  BnfQdent 
consideration  to  support  the  substituted  agreement.  The  doctrine  la  fully 
sustained  In  the  opinion  of  Judge  Andrews  In  Allison  v.  Abenroth,  lOB  X. 
y.  470  [16  N.  E.  606],  from  which  I  quote:  'But  It  Is  held  that  where 
there  ia  an  Independent  consideration,  or  the  creditor  recdvea  ai^  benefit 
or  is  put  In  a  better  position,  or  one  from  which  tbere  may  be  1^1  poasi- 
bUIty  of  benefit  to  which  he  was  not  entitled,  except  for  the  ^reement, 
then  the  agreement  Is  not  nudum  pactum,  and  the  doctrine  of  the  commoa 
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law  to  which  we  have  adverted  has  no  application.*  Upon  this  distinction 
the  cases  rest  which  hold  that  the  acceptance  by  the  creditor  In  disc  barge 
of  the  debt  of  a  different  tiling  from  that  contracted  to  be  paid,  although 
of  mnch  less  pecnnlary  raloe  or  amount,  is  a  good  satisfaction,  as,  tar  ex,- 
ample,  a  negotiable  instrument  binding  the  debtor  and  a  third  person  for 
a  smaller  amount" 

In  the  case  at  bar  it  is  unnecessary  to  determine  whether  the  de- 
fendant's claim  for  a  rebate  was  valid  and  enforceable.  The  court  will 
not  inquire  into  the  merits.  It  is  sufficient  if  there  was  any  plausible 
ground  for  a  bona  fide  claim,  and  it  was  made  in  good  faith ;  and  it  is 
immaterial  whether  the  dispute  arose  over  a  question  of  fact  or  of  law. 
General  Electric  Co.  v.  Nassau  Electric  Co.,  36  App.  Div.  510,  55 
N.  Y.  Supp.  858.  affirmed  161  N.  Y.  656,  57  N.  E.  11 10;  Hills  v. 
S<Mnmer,  53  Hun,  392,  6  N.  Y.  Supp.  469 ;  Kine  v.  Farrell,  71  App. 
Div.  219,  75  N.  Y.  Supp.  542;  Andrews  v.  Brewster,  supra;  Goodrich 
V.  Sanderson,  35  App.  Div.  546,  551,  55  N.  Y.  Supp.  881 ;  Vorhis  v. 
Elias,  54  App.  Div.  412,  56  N.  Y.  Supp.  134,  67  N.  Y.  Supp.  1149; 
Whitaker  v.  Eilenberg,  70  App.  Div.  489,  75  N.  Y.  Supp.  106;  Zoe- 
bisch  V.  Von  Minden  et  al.,  120  N.  Y.  406,  24  N.  E.  795 ;  Fire  Ins. 
Assn.  V.  Wickham,  141  U.  S.  564,  12  Sup.  Ct.  84,  35  L.  Ed.  860.  The 
defendant  clearly  released  his  claim  to  the  rebate,  and  canceled  others 
for  which  he  made  no  deduction.  The  settlement  thereof  would  be 
binding  upon  him  as  well  as  upon  the  plaintiff ;  and  the  law  will  pre- 
sume a  benefit  to  the  plaintifif  and  a  loss  to  the  defendant  by  the  release 
of  these  claims.  Andrews  v.  Brewster,  124  N.  Y.  439,  26  N.  E.  1024. 

One  block  of  marble  did  not  answer  the  requirements  of  the  con- 
tract  at  all,  and  might  have  been  rejected.  The  weaknesp  of  defend- 
ant's claim  lay  in  the  fact  that,  with  some  knowledge  of  the  quality 
of  the  marble,  he  paid  for  it ;  but  the  circumstances  under  which  pay- 
ment was  made,  it  is  contended,  debarred  the  plaintiff  from  claiming 
an  acceptance,  or  that  the  payment  was  voluntary.  If  the  claim  was 
asserted  in  good  faith,  as  the  evidence  shows,  even  though  it  was  in- 
valid on  account  of  a  misunderstanding  of  the  facts  or  of  the  law,  it 
affords  a  sufficient  consideration  for  the  new  agreement  evidenced  by 
the  accord  and  satisfaction.  Hills  v.  Sommer,  supra.  It  was  not  de- 
nied that  the  defendant  had  not  paid  the  balance  of  the  account  on 
which  the  claim  is  based;  but  he  claimed  an  offset  on  account  of  re- 
bates concerning  other  marble,  for  which  the  accounts  between  the 
parties  showed  that  he  had  paid,  and  thus  the  balance  of  the  account  or 
the  extent  of  the  defendant's  liability  was  disputed. 

In  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am. 
St.  Rep.  695,  the  plaintiff  claimed  a  commission  of  5  per  cent,  for  sell- 
ing the  defendant's  farm.  The  defendant  did  not  dispute  the  employ- 
ment or  the  rendition  of  the  services,  but  controverted  the  rate  of  com- 
missions ;  he  conceding  his  liability  for  i  per  cent.  The  defendant  in- 
closed a  check  for  $300  to  the  plaintiff,  that  being  the  amount  of  the 
commissions  figured  at  the  rate  of  i  per  cent.,  with  a  blank  receipt 
reciting  that  it  was  in  full,  which  he  requested  the  plaintiff  to  sign  and 
return.  The  plaintiff  used  the  check  and  did  not  sign  or  return  the 
receipt.  The  court  held  that  this  was  an  unliquidated  demand  within 
the  nile,  and  that  it  did  not  become  a  liquidated  demand,  even  as  to 
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the  amount  for  which  the  defendant  conceded  his  liability;  and,  al- 
though the  defendant  received  no  benefit,  having  paid  only  the  amount 
which  he  did  not  dispute,  yet  it  was  held  that  this  constituted  an  accord 
and  satisfaction.  I  see  no  difference  in  j)rinciple  between  that  case  and 
this;  and  that  there  is  no  difference,  in  the  application  of  this  rule 
concerning  an  accord  and  satisfaction,  between  a  dispute  directly  in- 
volving the  claim  upon  which  an  action  is  founded  and  an  offset 
claimed  against  the  same,  is  established  by  high  authority.  Ostrander 
V.  Scott,  i6i  111.  339,  43  N.  E.  1089;  Tanner  v.  Merrill,  108  Mich. 
58,  65  N.  W.  664,  31  L.  R.  A.  171,  62  Am.  St.  Rep.  687;  Chicago. 
Milwaukee,  etc.,  Ry.  Co.  v.  Clark,  supra. 

The  case  is  this:  The  plaintiff  had  a  claim  against  the  defendant 
for  a  balance  of  account.  The  defendant  in  good  faith  asserted  some- 
thing more  than  a  colorable  claim  as  an  offset  thereto.  Thus  the  de- 
fendant's liability  became  unliquidated,  and.  he  tendered  the  plaintiff 
a  check  in  full  settlement,  and  imposed  as  a  condition  that  its  accept- 
ance and  use  should  constitute  full  satisfaction  of  the  plaintiff's  de- 
mand against  him.  This  I  think  constitutes  an  accord  and  satisfaction 
within  all  the  authorities.  Moreover,  it  is  by  no  means  clear  that  the 
plaintiff's  claim,-  standing  alone,  was  liquidated.  The  contract  fur- 
nished the  basis  of  liability ;  but  the  amount  depended  upon  the  meas- 
urement of  the  marble  and  the  lighterage  to  be  agreed  upcxi. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All  con- 
cur. 


PEOPLB  ex  rel.  LXEBEBMANN  v.  VAN  DB  04RR,  Warden. 

(Supreme  Court.  Appellate  Division,  First  Department  March  20,  190i.} 

1.  Mdnicipal  Corporation— Valtditt  of  Ordiraucb. 

New  York  Ctty  aanltary  Code,  fi  60,  prohlbltiiig  the  sale  of  milk  Id  the 
dty  without  a  permit  trom  the  board  of  health,  was  adopted  by  the  board 
Feb.  16.  1888,  but  had  previously  existed  as  section  221  of  the  Sanitary 
Code,  adopted  January  21. 1886.  Greater  New  Tork  Charter,  1 1172  (Lam 
1897.  p.  418.  c.  378).  expressly  ratified  and  continued  in  force  section  221. 
and  sections  1168  and  1172  (pages  416,  4tSi  of  the  charter  eminwered  the 
board  of  health  to  add  to,  change,  or  annul  the  sanitary  code,  and  Laws 
leoi,  p.  498,  c.  466,  $  1172,  declared  that  the  Code  In  force  in  the  city  of 
New  York  on  Janoary  1,  1902,  should  be  binding  and  In  force  In  the  city 
of  New  York.  Held  that,  having  been  adopted  prior  to  the  enactment  of 
Laws  1901,  p.  499,  c.  466,  |  1172,  and  having  remained  unaltered  on  Janu* 
ary  1.  1902,  Sanitary  Code,  {  66,  was  ratified  by  the  Legislature,  and  be- 
came a  valid  ordinance,  even  though  Its  validity  was  open  to  question 
before, 

&  Sahk— AnnLTBRATED  MtLK— Valtditt  ov  Ordikakcb. 

The  Legislature  acted  within  Its  power  In  authorizing  the  enactment 
by  the  board  of  health  of  New  Tork  City  of  Sanitary  Code,  |  66,  prOTldlng 
that  no  milk  shall  be  received,  held,  kept,  or  offered  for  aate  in  the  city 
wl&out  a  written  permit  from  the  board. 

Same— Oruikakcr  to  Ltcesbb  Milk  Dealbrs— Power  or  Boabd  or  Health 
The  ordinance  does  not  vest  the  board  of  health  with  arbitrary  au- 
thority to  license  one  dealer  and  refuse  Ucenw  to  anothn  BlnillariT 
situated. 
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Appeal  from  Special  Term,  New  York  County. 

Habeas  corpus  by  the  people  of  the  state  of  New  York,  on  the  re- 
lation of  Simon  Ljebermann,  to  John  E.  Van  De  Carr,  warden  of  the 
city  prison.  From  an  order  dismissing  the  writ,  relator  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM.  and  I*AUGHLIN,  JJ. 

Frank  Moss,  for  appellant 
Frederick  W.  Stelle,  for  respondent 

LAUGHLIN,  J.  The  relator  was  arrested  on  a  warrant  issued  by 
a  magistrate  charging  him  with  a  violation  of  section  66  of  the  Sani- 
tary Code.  On  being  arraigned,  he  pleaded  not  guilty;  and  on  the 
preliminary  hearing  before  the  magistrate  he  was  held  to  answer 
for  the  crime,  and  a  commitment  was  issued  committing  him  to  the 
custody  of  the  warden  and  keeper  of  the  city  prison  in  default  of 
bail,  which  had  been  fixed  at  $ioo.  After  giving  bail,  he  was  sur- 
rendered by  the  sureties,  whereupon  he  sued  out  the  writ  of  habeas 
corpus. 

The  relator  was  a  milk  dealer,  and  prior  to  the  9th  day  of  July, 
1902,  he  held  two  permits — ^presumably  for  two  wagons,  but  the  fact 
does  not  appear — ^from  the  board  of  health  under  section  66  of  the 
Sanitary  Code,  which  provides  as  follows : 

"9ec.  66.  No  milk  sball  be  received,  bdd.  kept,  offered  for  sale  or  delivery 
In  the  city  of  New  York  without  a  permit  In  writing  from  tlie  board  of  health 

and  subject  to  tbe  condltfons  thereoC." 

These  permits  were  revoked  on  that  day  by  resolution  of  the  board. 
The  relator  again  applied  for  permits  tmder  that  section,  but  his  ap- 
plication was  denied.  Neither  the  grounds  of  revocation  nor  of  the 
detiial  of  the  second  application  were  shown. 

In  the  absence  of  evidence  to  the  contrary,  it  will  be  presimied 
that  the  facts  warranted  the  action  of  the  board  in  revoking  the  per- 
mits and  in  declining  to  issue  new  permits  (People  ex  rel.  Nechamcus 
v.  Warden,  etc.,  144  N.  Y.  529,  39  N.  E.  686,  27  L.  R.  A.  718) ;  and 
this  is  not  seriously  questioned  by  the  relator,  his  contention  being 
that  said  section  66  of  the  Sanitary  Code  is  unconstitutional  and  void. 
This  section  of  the  Sanitary  Code  was  adopted  by  the  board  of  health 
on  the  i6th  day  of  February,  1898,  but  prior  to  that  time  it  had  ex- 
isted as  section  221  of  the  Sanitary  Code  adopted  on  the  21st  day 
of  January,  1896.  The  adoption  of  said  section  221  of  the  Sanitary 
Code  was  expressly  ratified  and  continued  in  force,  except  as  the 
same  might  be  revised,  altered,  amended,  or  annulled  by  the  board, 
by  section  1x72  of  the  Greater  New  York  charter  (page  418,  c.  378, 
Laws  1897).  By  said  section  1172  and  section  1168  of  the  Greater 
New  York  Charter,  the  board  of  health  was  authorized  and  em- 
powered to  ^d  to  or  alter,  amend,  or  annul  any  part  of  the  Sani- 
tary Code.  The  board  of  health  merely  re-enacted  this  section  as 
it  formerly  existed,  giving  it  a  different  number;  and  after  that  the 
Legislature,  by  section  1x72,  p.  499,  c.  466  of  the  Laws  of  190X, 
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declared  that  the  Sanitary  Code  "which  shall  be  in  force  in  the  city 
of  New  York  the  first  day  of  January,  1902,  and  all  existing  provi- 
sions of  law  for  fixing  penalties  for  violations  of  said  Code  are 
hereby  declared  to  be  binding  and  in  force  in  the  dty  of  New  York, 
and  shall  continue  to  be  so  binding  and  in  force,  except  as  the  same 
may  be  from  time  to  time  revised,  altered,  amended  or  annulled  as 
herein  provided.  *  *  *  Xhe  board  of  health  may  embrace  in  said 
Sanitary  Code  all  matters  and  subjects  to  which  and  so  far  as  the 
power  and  authority  of  said  department  of  health  extends,  not  lim- 
iting their  application  to  the  subject  of  health  only.  Any  violation 
of  said  Sanitary  Code  shall  be  treated  and  punished  as  a  misde- 
meanor." Section  66  of  the  Sanitary  Code,  having  been  enacted 
prior  to  the  adoption  of  this  provision  of  law  by  the  Legislature, 
and  having  remained  unaltered  on  the  xst  day  of  January,  1902,  was 
thereby  ratified  by  the  Legislature,  and  became  a  valid  ordinance, 
even  though  its  validity  on  account  of  any  irregularity  in  or  want  of 
authority  tor  its  enactment  was  open  to  question  before.  People  v. 
Davis  (Sup.)  79  N.  Y.  Supp.  747. 

The  relator's  point,  therefore,  resolves  itself  into  the  question  as 
to  whether  it  was  competent  for  the  Legislature  to  expressly  au- 
thorize the  enactment  of  this  ordinance.  His  counsel  contends  that 
it  is  apparent  on  the  face  of  the  ordinance  that  it  is  unreasonable 
and  void,  in  that  it  makes  it  unlawful  for  hotels,  or  even  private  con- 
sumers, to  have  milk  in  their  possession  in  this  dty  without  a  per- 
mit from  the  board  of  health.  It  may  be  observed — although  the 
question  is  not  presented  for  judicial  determination — that  the  ordi- 
nance appears  to  have  been  designed  to  require  only  those  dealing  in 
milk  to  obtain  such  a  permit  (People  v.  Timmerman,  79  App.  Div. 
— 80  N.  Y.  Supp.  285),  and  it  would  seem  to  be  susceptible  of  the 
construction  that  it  is  intended  as  a  regulation  of  those  offering  milk 
for  sale,  rather  than  of  consumers.  Nevertheless,  the  relator  was  a 
dealer  in  milk,  and  it  appears  that  he  offered  milk  for  sale  after  his 
permits  were  revoked.  If  the  Legislature  can  require  those  dealing 
in  milk  to  obtain  a  permit,  but  the  act  would  be  unconstitutional  u 
extended  to  consumers,  the  ordinance  should  be  construed  as  applica- 
ble to  the  former  only,  in  order  to  sustain  its  validity.  People  ex 
rel.  Nechamcus  v.  Warden,  etc.,  supra.  The  authority  of  the  Legis- 
lature to  require  those  dealing  in  milk  and  other  food  products  that 
are  liable  to  become  deleterious  to  health  to  obtain  licenses  under 
reasonable  regulations  designed  to  secure  the  health  of  the  community 
is  amply  sustained  by  the  decisions,  and  it  will  be  presumed  that  the 
facts  warranted  such  legislation.  People  ex  rel.  Larrabee  v.  Mulhol- 
land,  82  N.  Y.  324,  37  Am.  Rep.  508;  Ci^  of  Chicago  v.  Bartec, 
100  111.  57;  Mayor,  etc.,  v.  D.  D.  E.  B.  &  B.  R.  R.  Co.,  133  N.  Y. 
104,  30  N.  E.  563,  28  Am.  St.  Rep.  609;  People  v.  West,  106  N.  Y. 
293,  12  N.  E.  610,  60  Am.  Rep.  452. 

This  ordinance  was  enacted  under  the  police  power  of  the  state, 
and  the  test  of  the  validity  of  statutes  and  ordinances  thus  enacted 
is  whether  they  are  reasonable.  City  of  Brooklyn  v.  Nassau  El.  R. 
R.  Co.,  38  App.  Div.  365,  56  N.  Y.  Supp.  609;  Barry  v.  Village  of 
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Port  Jervis,  64  App.  Div.  268,  72  N.  Y.  Supp.  104.  The  validity  of 
a  law  or  ordinance,  however,  does  not  depend  upon  what  has  been 
done  or  may  be  done  by  officials  acting  thereunder  arbitrarily  or  in 
disregard  of  their  duty,  but  upon  what  may  be  done  lawfully  there- 
under. People  ex  rel.  Nechamcus  v.  Warden,  etc.,  supra;  City  of 
Rochester  v.  West,  164  N.  Y.  510,  58  N.  E.  673,  53  L-  R.  A.  548, 
79  Am.  St.  Rep.  659;  Cunning  System  v.  City  of  Buffalo,  75  App. 
Div.  31,  77  N.  Y.  Supp.  987;  Barry  v.  Village  of  Port  Jervis,  supra; 
Gundling  v.  Chicago,  177  U.  S.  183,  20  Sup.  Ct.  633,  44  L.  Ed.  725. 
It  is  manifest  that  dealing  in  milk  cannot  be  too  carefully  regulated 
in  a  great  city,  and  it  was  clearly  lawful  for  the  Legislature  itself 
to  prohibit,  or  vest  the  board  of  health  with  authority  to  enact  an  or- 
dinance prohibiting,  any  person  from  dealing  in  milk  without  first 
obtaining  a  license  under  reasonable  conditions  and  restrictions  with, 
reference  to  the  source  of  supply,  the  manner  of  transporting  and 
keeping  the  milk,  and  such  supervision  of  the  same  as  may  tend  to 
insure  the  delivery  of  wholesome  milk  to  constmiers,  who  are  help- 
less to  protect  themselves  in  this  regard.  Such  regfulations,  how- 
ever, should  be  uniform,  and  the  board  should  not  act  arbitrarily; 
and,  if  this  section  of  the  Sanitary  Code  vested  in  them  arbitrary 
power  to  license  one  dealer  in  a  lawful  commodity  and  refuse  a  li- 
cense to  another  similarly  situated,  undoubtedly  it  would  be  invalid 
(Yik  Wo  V.  Hopkins,  18  U.  S.  356,  6  Sup.  Ct.  1064,  30  L.  Ed.  220; 
Gundling  v.  Chicago,  177  U.  S.  183,  20  Sup.  Ct.  633,  44  L.  Ed.  725; 
Noel  v.  People,  187  111.  5^,  58  N.  E.  616.  $2  h.  R.  A.  287,  79  Am. 
St.  Rep.  238 ;  Dunham  v.  Trustees  of  Rochester,  5  Cow.  462 ;  Brook- 
lyn V.  BresUn,  57  N.  Y.  551);  but  such  was  not  its  purpose,  nor  is 
that  its  fair  construction. 

It  is  unnecessary  now  to  determine  whether  the  action  of  the  board 
in  refusing  or  revoking  such  a  permit  would  be  judicial,  and  thus 
reviewable  by  mandamus  or  certiorari,  or  whether,  if  the  authority 
should  be  arbitrarily  or  improperly  exercised,  the  only  remedy  would 
be  an  application  for  the  removal  of  the  officers ;  for  those  are  ques- 
tions that  may  arise  in  the  administration  of  the  law,  but  do  not 
go  to  its  validity.  The  section,  properly  construed,  does  not  permit 
unjust  discrimination,  and  therefore  it  is  valid. 

It  follows,  therefore,  that  the  order  should  be  affirmed.  All  con- 
cur. 
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1.  Plbadiro—Ambkdiikni^Lsatb— Motion— ArpiDATiT  or  Amaasmt. 

On  an  appUcatlon  for  leare  to  amend  an  answer  on  the  ground  that 
when  It  was  filed  certain  matters  of  defense  were  unknown  to  defendant, 
ttae  affidavit  of  the  attorney  eannot  be  accepted  In  Uen  of  the  affidavit  ct 
the  client  until  ttae  necessity  of  making  the  motion  btfore  the  affidavit 
of  the  client  can  be  procured  is  ^taown. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  the  Mutual  Loan  Association  against  Joseph  S.  Lesser 
and  another.  From  an  order  allowing  defendant  Joseph  S.  Lesser 
to  file  an  amended  answer,  plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
O'BRIEN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Franklin  Pierce,  for  appellant. 
Herbert  R.  Limburger,  for  respondent. 

LAUGHLIN,  J.  The  action  is  to  recover  on  a  promissory  note 
for  the  payment  of  $2,000,  made  by  the  defendants  in  their  firm  name 
as  copartners  on  the  23d  day  of  April,  1901,  payable  in  three  months, 

to  the  order  of  B.  Hirsh,  which,  it  is  Sieged  in  the  complaint,  was 
indorsed  by  the  payee,  and  sold  and  delivered  to  the  plaintiff  for 
value.  The  complaint  sets  forth  the  note  in  haec  verba,  containing  the 
words  "with  interest."  The  defendants  answered  separately  on  the 
6th  day  of  January,  1902,  admitting  the  execution.  Joseph  Lesser 
in  his  answer  denied  the  allegations  of  the  paragraph  of  the  com- 
plaint with  reference  to  the  execution  and  delivery  of  the  note  to 
Hirsh,  "except  that  said  note  of  $2,000  is  unpaid,"  and  alleged  as  a 
separate  defense  that  the  note  was  delivered  to  Hirsh  conditionally, 
without  consideration,  and  was  diverted,  and  that  these  facts  were 
known  to  the  plaintiff.  The  issues  were  tried  on  the  24th  day  of 
March,  1902,  and,  it  appearing  that  the  note  was  altered,  after  being 
made  and  delivered,  by  adding  the  words  "with  interest,"  the  plain- 
tiff was  nonsuited.  Upon  appeal,  the  judgment  was  reversed  by  this 
court  (Mutual  Loan  Ass'n  v.  Lesser  [Sup.]  78  N.  Y.  Supp.  629), 
upon  the  ground  that,  under  section  205  of  the  negotiable  instru- 
ments law  (Laws  1S97,  c.  612),  if  the  plaintiff  was  "a  holder  in  due 
course,  not  a  party  to  the  alteration,"  he  could  enforce  pajTnent  ac- 
cording to  the  terms  of  the  note  as  originally  made.  It  appears  from 
the  affidavit  of  the  attorney  for  Joseph  S.  Lesser  that  on  the  eve  of 
the  first  trial  it  was  discovered  that  the  note  had  been  altered  by 
the  addition  of  the  words  "with  interest."  At  the  time  of  the  re- 
versal of  the  judgment  by  this  court,  it  appears  by  the  affidavit  of 
Joseph  S.  Lesser  that  he  was  in  Europe,  and  did  not  return  until  the 
16th  of  January,  1903;  but  he  fails  to  state  when  he  discovered  that 
the  note  was  altered,  or  that  he  was  not  aware  of  that  fact  at  die 
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time  of  serving  his  original  answer.  By  the  amended  answer  which 
he  has  been  permitted  to  interpose,  he  sets, up  the  alteration  of  the 
note  without  the  authority  of  the  defendajits,  and  alleges  that  the 
plaintiff  was  a  party  thereto;  and,  further,  that  the  note  had  its  in- 
ception on  its  delivery  to  the  plaintiff,  who  discounted  it  at  a  usurious 
rate.  There  is  nothmg  in  the  moving  papers  to  show  that  the  re- 
spondent was  ignorant  of  the  alleged  defense  of  usury  at  the  time  of 
interposing  the  original  answer,  or  when  he  discovered  it. 

When  the  time  for  a  party  to  amend  a  pleading  as  of  course  ex- 
pires, and  an  application  to  the  court  is  necessary,  the  moving  party 
must  show  some  good  and  sufhcient  ground  for  the  exercise  of  the 
discretion  of  the  court  in  his  favor,  and,  ordinarily,  he  will  not  be 
permitted  to  set  up  matters  of  which  he  had  full  knowledge  at  the 
time  of  interposing  the  original  pleading.  Cocks  v.  Radford,  13  Abb. 
Prac.  ao^;  Harrington  v.  Slade,  22  Barb.  161 ;  Stedeker  v.  Bernard, 
10  Daly,  466.  The  material  facts  excusing  the  failure,  or  negligence 
necessitating  the  amendment,  so  far  as  they  are  within  the  knowledge 
of  the  client,  must  be  shown  by  his  affidavit,  and  the  affidavit  of  the 
attorney,  which  is  all  we  have  here,  cannot  be  accepted  on  such  ap- 
plications in  lieu  of  the  affidavit  of  the  client,  at  least  until  the  neces- 
sity of  making  the  motion  before  the  affidavit  of  the  client  can  be  pro- 
cured is  shown.  I^an  v.  Duffy,  54  App.  Div.  199,  66  N.  Y.  Supp. 
649;  Tompkins  v.  Continental  National  Bank,  71  App.  Div.  330,  75 
N.  Y.  Supp.  1099.  Tested  by  these  rules,  the  moving  papers  were 
utterly  insufficient,  and  the  motion  should  have  been  denied. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs,  but  with 
leave  to  renew.  All  concur. 
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It  appears  that  Mr.  Bright  was  in  the  employ  of  the  company  at 
the  time  of  the  testator's  death,  and  that  he  had  been  so  employed  con- 
tinuously for  one  year,  four  months,  and  five  days ;  that  he  had  been 
in  such  employ  at  three  separate  periods,  the  aggregate  of  the  time 
of  which  exceeded  two  years,  being  four  years  and  a  fraction  thereoL 
The  executors  therefore  contend  that  Mr.  Bright  should  come  within 
the  third  class  of  employes,  and  receive  the  sum  of  $ioo,  on  the 
ground  that  his  employment  should  have  been  continuous;  while,  on 
the  other  hand,  Mr.  Bright  contends  that  he  comes  within  the  secoi^ 
class,  and  is,  therefore,  entitled  to  the  payment  of  $500. 

There  is  no  authority  which  I  can  find  directly  applicable  to  the 
circumstances  of  the  present  case.  The  general  definition  of  the 
word  "period,"  in  reference  to  time,  is  to  refer  to  a  continuous  period, 
and  the  question  is,  therefore,  whether  the  testator,  in  using  the 
expression  "period,"  intended  to  give  it  any  such  definition,  or  wheth- 
er he  simply  meant  to  refer  to  term  of  employment.  While  there  is 
little  from  which  the  intent  of  the  testator  can  be  drawn  upon  this  1 
subject,  yet  it  is  evident  that  the  desire  of  the  testator  was  to  recog- 
nize the  persons  who  were  in  his  employ  at  the  time  of  his  death,  and  ^ 
to  make  the  recognition  depend  upon  the  length  of  their  services.  1 
That  being  the  case,  it  seems  to  me  that  it  is  immaterial  whether  it 
was  continuous  or  not,  as,  if  tht  testator  had  had  in  mind  an  intention 
to  i^strict  its  provisions  to  persons  who  had  been  in  his  employ  con- 
tinuously, no  doubt  he  would  have  indicated  it  by  the  use  of  the  word 
"continuous."  The  executors  refer  to  a  later  paragraph  in  the  will, 
in  which  he  provides  that  service  in  either  of  the  two  companies  shall 
be  deemed  a  continuous  service,  as  an  evidence  of  the  intention  that 
in  referring  to  the  period  of  service  he  meant  that  it  should  be  a 
continuous  service.  I  cannot  accept  this  suggestion;  on  the  con- 
trary, it  seems  to  me  to  indicate  a  very  broad  intention  on  the  part  of 
the  testator  to  permit  employes  to  share  in  his  estate,  and,  his  having 
used  the  word  "continuous"  in  connection  with  this  peculiar  drcum- 
stance  makes  it  very  significant  that  he  did  not  use  it  in  reference  to 
the  period  in  which  they  should  be  in  his  employ  to  entitle  them  to 
the  legacy.  The  legatee  Bright  is  therefore  entitled  to  the  sum  of 
$500,  and  his  objections  to  the  account  awarding  him  a  less  sum  are 
sustained. 

The  legatee  Moeller  also  objects  to  the  account  on  the  following 
grounds :  It  appears  that  the  legatee  Moeller,  at  the  time  of  tes- 
tator's death,  had  been  in  the  employ  of  said  firm  for  a  period  long 
exceeding  five  ^ears,  and  would,  therefore,  be  one  of  the  persons 
entitled  to  receive  a  $1,000  legacy.  In  another  section  of  uie  will, 
however,  the  testator  provided  expressly  as  follows:  "I  give  and 
bequeath  to  Henry  Moeller,  who  is  in  my  employ  as  porter  in  my 
store,  the  sum  of  three  thousand  dollars,  in  case  he  should  survive 
me."  The  said  Moeller  therefore  contends  that  he  is  entitled  to  the 
specific  legacy,  and  that  he  is  also  entitled  to  the  legacy  given  to  the 
class  of  which  he  is  one.  The  executors,  on  the  other  hand,  contend  1 
that  these  provisions  are  not  cumulative,  but  are  substitutional,  and 
that  he  is  not  entitled  to  both  legacies,  but  only  to  the  specific  legacy. 
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The  principal  and  earliest  case  upon  this  subject  is  that  of  Dewitt 
V.  Yates,  lo  Johns.  158,  6  Am.  Dec.  326.  That  case  held  that,  where 
a  specific  legacy  of  the  same  amount  is  r^>eated  in  the  will,  the  leg- 
atee can  only  take  one  of  the  sums  bequeathed,  and  that  they  cannot 
be  regarded  as  cumulative,  unless  there  is  some  evident  intention  that 
they  should  be  so  considered.  This  case  does  not  seem  to  me  to 
be  applicable  to  the  case  under  consideration.  The  facts  there  show 
that  the  will  in  question  contained  two  specific  bequests  for  the  same 
sum  to  the  same  legatee,  and  under  such  circumstances  it  was  held 
to  be  obviously  a  substitutional  provision,  and  not  intended  that  the 
legatee  should  take  the  total  of  the  two  sums. 

This  proposition  was  also  very  carefully  considered  in  Southgate 
V.  Continental  Trust  Company,  74  App.  Div.  i^o,  73  N.  Y.  Supp.  718, 
77  N.  Y.  Supp.  687,  which  adopted  the  opinion  of  Justice  Scott  at 
Special  Term.  In  discussing  the  law  upon  this  subject  he  states  as 
follows :  "It  has  been  deemed  to  be  a  circumstance  favoring  the  im- 
plication of  intended  accumulation  that  the  legacies  differ  in  amount." 
Accordingly,  it  was  held  in  that  case,  under  the  various  circumstan- 
ces surrounding  the  will,  that  the  legacies  were  cumulative.  Where 
a  person  is  mentioned  in  a  will  in  one  instance  as  the  recipient  of  a 
specific  sum,  and  in  another  instance  named  as  one  of  a  class,  the 
theory  upon  which  it  has  been  held  that  legacies  are  substitutional 
does  not  apply,  and  it  is  the  presumption  that  the  legatee  is  entitled 
to  take  both.  A  large  number  of  wills  contain  provisions  of  this  char- 
acter, making  certain  specific  provisions,  and  then  making  devises  or 
bequests  to  certain  classes  of  persons,  and  many  times  the  specific 
legatee  is  also  one  of  a  class  so  named.  These  legatees  are  generally 
next  of  kin  or  relatives  and  have  always,  so  far  as  I  can  find  by  any 
adjudication,  received  their  bequests  without  question,  and  I  see  no 
reason  why  any  different  rule  should  apply  to  strangers  or  employis^ 
as  in  the  case  in  question.  The  contestant  Moeller  is,  therefore,  not 
only  entitled  to  his  specific  legacy,  but  also  to  the  legacy  to  which  he 
is  entitled  as  one  of  the  employes  of  the  firm  who  has  served  a  period 
exceeding  five  years.  The  objections  of  the  contestant  Moeller  are^ 
therefore,  sustained. 

Decreed  accordingly. 


(89  Htec.  Bep.  760.) 

In  re  ABBOT  et  al. 
(Snrrogate's  Court,  Kings  County.  February,  1903.) 

1.  TBBTAlfBNTART  GUABDTAm— RBSienATIOlT. 

Testamentary  guardians,  who  are  also  testamentary  troBteea  of  an  In- 
fant, will  not  be  allowed  to  resign  as  trustees  and  continue  as  guardians. 

2.  Trustkeh— Rebionation. 

Where  trustees  resign  of  their  own  motion,  they  must  bear  the  expenses 
of  the  application. 

In  the  matter  of  the  application  of  Edgar  W.  Abbot  and  another,, 
trustees  of  Eliot  McCormick,  deceased,  for  leave  to  resign  and  have 
an  accounting.   Decree  allowmg  application  entered. 
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George  G.  Dutcher,  for  trustees  Edgar  W.  Abbot  and  Charles  W. 
Cummings. 

Wi[der  &  Anderson,  for  Laura  Brenton  MacDonald  (formerly 
Laura  Brenton  McCormick),  individually  and  as  testamentary  g^uard- 
ian  of  Theodore  Brenton  Eliot  McCormick,  an  infant. 

William  K.  Buckley,  special  guardian. 

CHURCH,  S.  This  is  an  application  by  two  testamentary  trustees 
who  seek  to  resign.  It  appears  that  these  trustees,  together  with 
one  Laura  Brenton  MacDonald,  are  testamentary  guardians  of  an  in- 
fant, who  is  also  the  cestui  que  trust  of  the  trust  from  which  they  seek 
to  resign.  These  testamentary  trustees  do  not  seek  to  resign  as  testa- 
mentary  guardians.  If  they  are  incapable  of  attending  to  their  duties 
as  testamentary  trustees,  then  they  certainly  are  incapable  of  attend- 
ing to  their  duties  as  testamentary  guardians,  and  no  decree  win  be 
made  by  me  herein  accepting  their  accounts  and  discharging  them  as 
testamentary  trustees  unless  they  also  resign  as  testamentary  guard- 
ians. Assuming  that  they  will  present  such  applicatlcxi  for  resigna- 
tion as  testamentary  guardians,  I  will  pass  upon  their  present  account 
as  testamentary  trustees. 

It  appears  that  the  trustees  have,  on  the  eve  of  this  accounting, 
turned  over  to  themselves  as  testamentary  guardians  of  the  infant  in 
question  the  sum  of  $500,  and  objection  is  made  to  that  paymoit.  The 
reason  of  making  this  payment  is  not  explained,  and  although  counsel 
for  the  trustees  was  requested  upon  the  argument  to  give  some  reason 
why  this  should  be  done  he  failed  to  do  so.  A  payment  made  under 
these  peculiar  circumstances,  when  the  party  making  the  same  is  un- 
able to  show  any  reason  therefor,  is  manifestly  made  for  some  ulterior 
purpose,  whether  it  be  good  or  bad  it  is  impossible  to  say.  Although 
an  improper  act,  as  it  is  deposited,  however,  by  the  guardians  for 
benefit  of  the  infant,  no  actual  mon^  loss  will  be  occasioned  thereby, 
and  therefore  there  is  no  necessity  for  surcharging  them  with  this 
amount. 

The  second  objection  is  to  the  payment  of  $500  by  the  trustees  to 
their  counsel  for  the  legal  services  on  this  application.  As  this  appli- 
cation was  not  required  in  the  ordinary  administration  of  the  estate, 
and  not  for  the  benefit  of  the  estate  or  the  cestui  que  trust,  but  solely 
for  the  benefit  of  the  trustees,  the  trustees  liave  exceeded  their  duty  in 
paying  their  counsel  for  such  application  from  the  funds  of  the  estate. 
If  trustees  desire  to  resign  they  themselves  should  bear  the  expendi- 
tures occasioned  by  the  matter,  and  not  force  the  state  to  pay  for  their 
convenience.  This  it«n,  therefore,  is  disallowed,  and  tn^  are  sur- 
charged with  this  amount. 

The  trustees  under  the  will,  as  interpreted  by  the  decisions  of  the 
Appellate  Division,  should  not  tiu"n  over  to  the  guardians  of  the  infant 
the  surplus  income  in  their  hands.  On  the  contrary,  the  surplus  in- 
come should  be  applied  to  the  use  of  such  infant,  as  may  be  directed  by 
the  surrogate.  The  trustees  will  not  be  allowed  their  commissions 
on  the  amount  which  they  received  from  themselves  on  the  previous 
accounting,  but  commissions  will  be  allowed  simply  on  the  additional 
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income  actually  received.  Where  trustees  seek  to  resign  their  trusts, 
it  is  manifest  that  the  estate  should  sustain  as  little  loss  thereby  as 
possible ;  and,  where  it  is  apparent  that  the  new  trustees  will  be  entitled 
to  full  commissions  on  the  amount  ttimed  over  to  them,  then  the  least 
that  can  be  expected  of  the  retiring  trustees  is  that  they  shall  not  ex- 
pect the  estate  to  pay  these  commissions  twice.  Upon  it  appearing 
that  the  testamentary  trustees  have  also  resigned  as  testamentary 
guardians,  a  decree  will  be  entered  settling  their  accounts,  as  above 
indicated,  and  discharging  them  as  such  testamentary  trustees. 
Decreed  accordingly. 


(39  MLac.  Rep.  753.) 

lo  re  COLLINS  et  iL 
(Snrrogate'B  Oonrt,  Kings  Oonnty.  FsbnuEy,  1908.) 

I.  ADMntUTRATOR— COITTEHPT— RbLKABB  FROM  ImPRISOKUBFT. 

Where  an  administrator  has  been  Imprisoned  for  cItII  contempt  on 
faUure  to  pay  a  sum  of  money  representing  his  deTeetavit  of  an  estate 
In  accordance  with  the  decree  ot  a  sarrogate,  he  will  not  be  discharged 
nnder  Code  Civ.  Proc.  |  2288,  providing  for  such  discharge,  on  evidence 
that  the  prlsona  has  no  money,  and  Is  miable  to  pay  the  debt  In  qnestlon, 
where  his  statement  to  that  effect  Is  uncorroborated,  and  It  Is  also  shown 
that  be  was  gnllty  of  frand  and  perjury,  and  fled  from  the  Jurisdiction 
on  the  day  before  the  decree  was  uttered  upon  the  dectokm  at  the  snr- 
logate  to  that  effect 

1L  Sank— DiBCHAROB  in  Bankruptov. 

That  an  administrator  Imprisoned  for  contempt  in  falling  to  make  good 
Aerestftvlt  has  been  adjudicated  a  bankrupt,  Is  no  reason  why  be  should 
be  discharged  from  Imprisonment 

In  the  matter  of  the  settlement  of  the  account  of  John  H.  Collins 
and  Sadie  H.  Feierabend,  administrators  of  Daniel  M.  Collins,  de- 
ceased. Application  of  Collins  to  be  released  from  imprisonment. 
Denied. 

See  77  N.  Y.  Supp.  iio6. 

Hamilton  &  Beckett,  for  administratrix  Sadi^  £.  Feierabend. 
James  W.  Ridgway,  for  John  H.  Collins. 

CHURCH,  S.  This  is  an  application  by  John  H.  Collins,  one  of 
the  administrators  of  the  decedent's  estate,  to  be  released  from  im- 
prisonment under  an  order  and  warrant  of  this  court  on  October 
23,  1902,  by  which  he  was  adjudged  guilty  of  a  contempt,  on  the 
ground  that  he  is  unable  to  pay  the  fine  imposed.  This  is  the  sole 
ground  alleged  in  the  motion  papers,  and  upon  the  argument  of  the 
motion  the  counsel  for  the  prisoner  claimed  that  it  was  solely  on  ac- 
count of  his  inability  to  pay  the  fine  that  the  motion  was  made.  The 
answering  affidavit  filed  by  the  prisoner,  however,  contains  some  al- 
legations with  reference  to  his  Ul  health.  As  this  stands  absolutely 
uncorroborated,  and  is  contrary  to  the  express  avowal  of  his  coun- 
sel, it  will  be  presumed  that  it  is  not  urged  as  a  ground  for  the  grant- 
ing of  this  motion. 

T  Z  See  Contempt,  voL  10,  Cent  Dig.  |  282. 
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The  statement  of  the  prisoner  that  he  is  unable  to  pay  any  money 
is  uncorroborated,  and  consists  solely  in  the  allegation  that  on  Sep- 
tember 3d  he  received  $5,000  from  the  sale  of  certain  property;  that 
he  lost  this  sum  of  money  on  the  race  tracks;  and  that  at  the  time 
that  he  was  imprisoned  he  had  but  $200,  which  sum  he  has  since  ex- 
pended. The  circumstances  which  led  up  to  the  decree  directing  Col- 
lins to  pay  this  money  are  fully  reported  in  the  Matter  of  Feierabend. 
38  Misc.  Rep.  524,  77  N.  Y.  Supp.  I106.  The  prisoner's  explanation, 
as  above  given,  is  uningenuous,  the  real  facts  being  that  the  prisoner, 
after  the  above  decision,  continued  the  business  until  the  day  before 
he  knew  the  decree  was  likely  to  be  entered,  when  he  sold  out  this  en- 
tire property,  and  fled  from  the  jurisdiction  of  the  court  until  a  few 
days  before  the  contempt  papers  were  issued  herein.  The  provisions 
of  the  section  of  the  Code  in  question  (2286)  seem  to  me  to  be  in- 
tended to  apply  to  a  person  who  has  been  directed  to  pay  a  sum  of 
money,  and  who  is  unable  to  do  so  by  reason  of  business  misfortunes, 
or  some  other  proper  reason;  and  it  does  not  seem  to  me  that  it 
was  intended  that  the  discretion  and  clemency  of  the  court  was  in- 
tended to  be  extended  to  a  person  who,  in  anticipation  of  a  judg- 
ment of  the  court,  deliberately  flees  from  the  jurisdiction  of  the  court, 
after  conducting  a  fraudulent  sale,  the  obvious  intention  of  which  was 
to  nullify  the  effect  of  any  decree  which  the  court  might  make.  The 
prisoner,  therefore,  does  not  stand  in  any  position  to  claim  sympathy 
from  the  court,  and  the  motion  might  well  be  denied  on  this  ground 
alone. 

But  the  papers  in  the  case  do  not  satisfy  me  that  the  prisoner  has 
no  money,  and  is  unable  to  pay  the  dd>t  in  question,  which  is,  by  this 
section  of  the  Code,  a  prerequisite  to  the  granting  of  the  motion.  By 
the  decision  in  this  case  it  was  found  that  Collins  was  guilty,  not  alone 
of  misconduct  as  an  administrator,  but  of  actual  fraud  and  perjury, 
and  his  conduct  in  fleeing  from  the  jurisdiction  of  the  court  was  a 
tacit  admission  that  these  findings  were  correct.  With  this  reputa- 
tion for  truth  and  veracity,  therefore,  there  should  be  something  else 
submitted  to  the  court  beyond  his  unsupported  word  to  Justify  its 
receiving  any  credence.  In  opposition  it  appears  by  the  affidavte 
of  Detective  Sergeant  Stephen  A.  Donlon,  and  also  by  the  affidavit 
of  one  J.  Edward  Orr,a  private  detective,  that  at  the  time  that  Collins 
was  arrested  he  stated  that  he  had  "$10,000  put  away,"  and  that 
"these  people,"  evidently  referring  to  his  creditors,  "could  go  dig  for 
it."  He  alsq  stated  that,  instead  of  losing  money  on  the  race  track, 
that  he  had  actually  made  some.  Counsel  for  the  prisoner  tries  to 
explain  away  this  evidence  by  the  contention  that  the  evidence  of  a 
detective  is  worth  nothing.  It  is  true  that  under  certain  circumstances 
the  evidence  of  a  detective  should  be  carefully  scrutinized,  but  there 
is  no  principle  of  law  or  justice  which  permits  a  court,  or  anybody 
else,  to  disregard  statements  of  a  detective.  The  detectives  in  ques- 
tion are  reputable  persons,  conducting  not  only  a  legitimate,  but  a 
very  proper  and  necessary,  business  for  the  protection  of  the  com- 
munity ;  and  neither  their  evidence  nor  their  conduct  has  at  any  time 
been  the  subject  of  adverse  criticism.  The  particular  statements  in 
question  did  not  go  to  the  merits  of  the  matter  which  they  had  un- 


Digiitzed  by 


Google 


Snr.  Ct.) 


IK  RK  DZXFEKTHALXB's  WILL. 


1121 


der  advisement,  and  I  believe  their  statements  that  Mr.  Collins  made 
these  remarks.  I  can  readily  understand  that  a  man  who  is  a  fugitive 
from  justice,  and  occupies  the  position  which  this  man  Collins  did, 
would  be  perfectly  willing  to  submit  to  a  short  term  of  imprisonment, 
if  he  might,  by  so  doing,  retain  his  ill-gotten  trains. 

He  pleads  that  he  has  been  adjudged  a  bankrupt.  This  is  no  rea- 
son why  this  motion  should  be  granted ;  on  the  contrary,  it  seems  to 
me  that  it  rather  tends  to  corroborate  the  theory  that,  being  ad- 
judged a  bankrupt,  he  would  be  free  from  the  payment  of  any  of  his 
old  debts,  and,  if  he  could  serve  a  short  term  of  imprisonment,  and 
get  released  under  a  motion  of  this  kind,  that  then  he  would  be  en- 
titled to  hold  this  money  absolutely  beyond  the  reach  of  any  one. 

The  circumstances  in  this  case  are  not  nearly  as  favorable  for  the 
prisoner  as  those  in  the  Matter  of  Steinert,  29  Hun,  301,  and  in  that 
case  it  was  held  that  the  prisoner  should  not  be  discharged.  It  there- 
fore seems  to  me  that  to  discharge  this  man  would  be  unwarranted. 

Motion  denied. 


(39  Hi«c.  Bep.  765.) 

In  re  DIEFENTHALEB'S  WILL. 
(Sum^te's  Court,  New  York  Oovnty.   Febniary,  190B.) 

1,  WlIiLS— JEXBCDTION. 

2  Bev.  St.  (Ist  Ed.)  pt.  2,  c.  6,  tit.  1,  p.  63.  S  40,  relating  to  the  execution 
vt  wlIlB.  does  not  require  that  the  acknowledgment  of  the  testator  or  his 
declaration  shall  be  made  to  both  witnesses  at  the  same  time,  or  tbat 
they  should  sign  In  the  presence  ot  each  other. 

In  the  matter  of  the  probate  of  the  will  of  Henry  Diefenthaler. 
Probate  decreed. 

Edward  F.  Hassey,  for  proponent. 

Denis  Quinn,  special  guardian,  for  respondent. 

THOMAS,  S.  The  paper  propounded  for  probate  bears  the  signa- 
tures of  the  decedent  and  two  subscribing  witnesses.  One  witness 
testifies  that  he  drafted  the  instrument  in  accordance  with  instructions 
of  the  decedent,  who  subscribed  it  in  his  presence,  and  declared  it  to 
be  his  will,  and  requested  him  to  sign  as  a  witness,  which  he  thereupon 
did.  No  other  person  was  present  at  that  time.  The  other  witness 
testifies  that  a  few  days  after  the  paper  had  been  signed  by  the  decedent 
he  met  the  decedent  in  the  place  of  business  of  the  first  witness.  The 
paper  was  then  taken  from  a  safe,  bearing  the  two  signatures  of  the 
decedent  and  the  first  witness.  The  decedent  then  acknowledged 
his  signature,  and  declared  the  paper  to  be  his  will,  and  requested  the 
second  witness  to  sign,  which  he  did.  As  to  these  facts  there  is  abso- 
lutely no  omtradiction,  and,  assuming  them  to  be  true,  the  will  was 
sufficiently  executed,  under  the  requirements  of  our  statute.  It  was 
subscribed  by  the  testator  at  its  end,  and  such  subscription  was  "ac- 
knowledged by  him  to  have  been  so  made  to  each  of  the  attesting  wit- 
nesses." The  testator,  at  the  time  of  aclinowledging  the  same,  de- 
clared the  instrument  so  subscribed  to  be  his  last  will  and  testament, 
80  N.T.S.— 71 


Digiitzed  by 


Google 


1123  80  NEW  YORK  SCrPPLBHENT  (SoT.  Ct 

mod  114  New  York  State  Reporter 

and  there  were  at  least  two  attesting  witnesses,  each  of  whom  signed 
his  name  as  a  witness  at  the  end  of  the  will,  at  the  request  of  the  testa- 
tor. 2  Rev.  St.  (ist  Ed.)  pt.  2,  c  6,  tit.  I,  p.  63,  §  4a  Our  statute 
does  not  require  that  the  acknowledgment  of  the  testator  or  his  dec- 
laration shall  be  made  to  both  witnesses  at  the  same  time,  or  that  they 
shall  sign  in  the  presence  of  each  other.  Hoysradt  v.  Kingman,  22 
N.  Y.  372;  Willis  V.  Mott,  36  N.  Y.  486;  Matter  of  Carey's  Will,  14 
Misc.  Rep.  486,  490,  36  N.  Y.  Supp.  817;  Barry  v.  Brown,  2  Dem. 
Sur.  300;  Lvman  v.  Phillips,  3  Dem.  Sur.  459,  affirmed  sub  nom. 
Phillips'^Wiirv.  Phelps,  34  Hun,  627,  affirmed  in  Re  Phillips,  98  N.  Y. 
267.  The  second  witness  testifies  that  the  first  witness  was  present 
when  the  paper  was  shown  to  him  and  when  he  signed ;  that  he  took 
it  from  the  safe»  and  returned  it  to  the  safe.  The  first  witness  does 
not  remember  this,  .but  refuses  to  say  that  it  may  not  be  true.  He 
does  remember  that  he  knew  the  seo>nd  witness  had  signed,  and  that 
he  found  his  signature  on  the  instrument  when  he  took  it  from  his 
safe  after  the  death  of  the  decedent ;  but  it  is  his  recollection  that  he 
was  told  of  such  signing,  and  was  not  present  when  it  was  done.  I 
think  it  probable  that  the  second  witness  remembers  the  facts  with 
accuracy,  and  will  so  find ;  but  it  is  entirely  immaterial  as  to  whether 
the  one  version  or  the  other  is  the  correct  one. 

It  is  not  questioned  that  the  decedent  was  of  sound  mind,  and  free 
from  restraint.  The  propounded  paper  declares  his  wishes,  it  vas  duly 
attested,  and  must  be  admitted  to  probate. 

Probate  decreed. 


(80  MiBC  Rep.  762.) 

In  re  OILMAN'S  E8TATB. 
(Snrrogate's  Gonrt,  New  Twk  Gountr.  February,  1903.) 

L  BORROSATB— JUltlSDICTION— CiOHPROHISB  OP  CLAIH. 

Code  Olv.  Proc.  I  2719,  proTlding  that  a  surrogate  may  autborlse  an 
executor  or  administrator  to  compromise  a  claim,  does  not  give  tbe  sur- 
rogate Jurisdiction  to  approve  a  contract  between  administrators  and 
an  alleged  partner  of  tbe  Intestate,  under  which  the  admtnlstratuv  are 
to  assign  ali  the  Interest  of  tbe  decedent  In  tbe  business  to  a  forelgD 
cori>oratlon,  accepting  In  payment  a  part  of  the  stock  thereof. 

9.  Adminihtratob— Sale  op  Assets. 

Where  administrators  sell  the  assets  of  the  decedent  for  anything  ex- 
cept cash,  they  take  the  risks  ctf  tbe  sal& 

In  the  matter  of  the  estate  of  George  F.  Gilman,  deceased.  Ap- 
plication to  compromise  a  claim  against  the  estate  denied. 

Ormiston  &  McCormick,  for  petitioner  Gilman. 

Brush  &  Crawford,  for  Edward  J.  Norton,  administrator. 

Hyde,  Leonard  &  Lewis,  for  Geo.  W.  Smith,  creditor. 

THOMAS,  S.  Counsel  for  the  petitioners  are  correct  in  their 
contention  that  is  is  not  material  for  the  purposes  of  the  present 

T  2.  Bee  Executors  and  Admlnlatratora,  toI  22,  Cent  Dig.  H  638,  141W. 
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application  whether  the  decedent  was  domiciled  in  this  state  or  in  the 
state  oi  Connecticut.  The  administrators  appointed  here  have  the 
same  powers  and  duties  as  to  the  assets  in  this  state,  and  they  are 
equally  subject  to  the  jurisdiction  of  this  court,  out  of  which  their 
letters  issued,  if  they  are  domiciliary  administrators,  or  if  their  ad- 
ministration is,  for  some  purposes,  ancillary  to  that  being  had  in 
another  state.  Smith  v.  Second  Nat.  Bank,  169  N.  Y.  467,  62  N.  E. 
577;  Matter  of  Hughes,  95  N.  Y.  55;  Despard  v.  Churchill,  S3  N.  Y. 
193;  Parsons  v.  Lyman,  20  N.  Y.  103. 

The  decedent  had  in  his  lifetime  been  engaged  in  business  as  a  re- 
tail dealer  in  tea  and  other  merchandise  under  the  names  of  "The 
Great  Atlantic  and  Pacific  Tea  Company"  and  "The  Great  Ameri- ' 
can  Tea  Company."  This  business  was  so  extensive  that  it  was  car- 
ried on  in  198  separate  stores  in  different  parts  of  the  United  States, 
and  employed  upwards  of  1,800  persons.  Though  all  leases  were 
taken  in  the  name  of  the  decedent,  and  contracts  were  made  on  the 
credit  of  his  name,  it  is  alleged  by  Mr.  George  H.  Hartford,  who  was  ' 
the  manager  of  the  business,  that  he  was  interested  as  a  partner*  in 
the  assets  and  property  to  the  extent  of  one-half,  and  a  suit  is  now 
pending  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  upon  the  complaint  of  Mr.  Hartford  and  against ' 
the  administrators,  to  enforce  his  claim.  The  knowledge  of  Mr. 
Hartford  of  the  affairs  of  this  great  business  is  a  valuable  asset,  and, 
induced  by  this  and  other  considerations,  the  administrators  have  en- 
tered into  a  contract  with  him,  which  contract  I  am  now  asked  to 
permit  and  approve. 

All  of  the  parties  interested  as  next  of  kin  of  the  decedent  consent 
to  the  making  of  the  contract.  The  only  objection  to  it  comes  from 
certain  persons  holding  claims  against  the  estate  of  the  decedent, 
which  claims  are  disputed  by  the  administrators.  Though  notice  of 
this  application  has  been  given  to  these  creditors,  no  Code  provision 
permits  a  proceeding  against  them  for  the  purposes  of  the  relief 
sought,  and  the  order,  if  made,  would  have  no  greater  force  against 
them  than  if  made  ex  parte.  The  first  question  to  be  construed  is  as 
to  whether  I  have  any  jurisdiction  to  make  the  order  applied  for. 

The  contract  requires  the  administrators  to  assign  and  transfer 
all  of  the  interests  of  the  decedent  in  the  assets  and  property  of  said 
business  to  a  corporation  to  be  created  under  the  laws  of  the  state  of 
New  Jersey;  to  accept  in  payment  a  portion  of  the  stock  of  that  cor- 
poration, and  to  permit  Mr.  Hartford  to  take  the  balance  of  that 
stock.  The  details  of  the  proposed  arrangement  are  not  material 
for  our  present  purposes. 

The  provision  of  law  under  which  I  am  urged  to  act  is  contained  in 
section  2719  of  the  Code  of  Civil  Procedure,  as  follows : 

"The  surrogate  may  authorize  the  executor  or  administrator  to  compromise 
or  componnd  a  debt  or  claim,  on  application,  and  for  good  and  aafflclent  cause 
■howD,  and  to  sell  at  pnbUc  auction  on  such  notice  as  the  surrogate  prescribes, 
any  uncollectible,  stale  or  doubtful  debt  or  claim  belonging  to  tbe  estate;  but 
any  party  Intoested  In  tbe  final  settlement  of  the  estate  may  show  on  such 
wttlement  that  sucb  debt  or  claim  was  fraudtdently  or  negligently  compro* 
mised  or  compounded." 
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I  agree  that  this  permits  the  surrogate  to  authorize  the  compro- 
mise of  a  claim  made  against  the  estate  as  well  as  one  made  in  its 
favor.  The  decisions  to  the  contrary  were  under  an  earlier  statute. 
Estate  of  Farley,  15  N.  Y.  St.  Rep.  727;  Laws  1847,  p.  88,  c.  80, 
amended  by  Laws  1888,  p.  928,  c  571,  and  Laws  1893,  cc.  100,  686.  I 
might,  therefore,  possibly  approve  a  transfer  of  part  of  the  estate  to 
a  stranger  in  satisfaction  of  his  claim  and  call  it  a  compromise.  I 
might,  on  the  same  ground,  ratify  a  contract  admitting  the  claim 
made  by  Mr.  Hartford  as  a  surviving  partner.  But  I  cannot  ste 
clearly  how  the  approval  of  a  transfer  of  all  of  the  assets  of  the 
estate  to  a  New  Jersey  corporation,  in  consideration  of  stock  of  that 
corporation,  can  be  justified  by  any  such  reasoning. 

Sales  of  the  property  of  the  estate  of  a  decedent  must  be  made 
by  the  personal  representatives,  on  their  own  responsibility.  The 
only  statute  known  to  me  which  permits  the  surrogate  to  determine 
the  propriety  of  such  sales  in  advance  of  an  accounting  is  the  one 
already  set  forth,  and  that  is  confined  to  the  sale  of  uncollectible  debts 
by.  auction  and  for  cash.  If  an  administrator  sells  for  an)rthing  but 
cash,  except  in  rare  and  exceptional  cases,  he  becomes  the  guarantor 
of  the  results  of  the  transaction,  and  if  it  proves  unfortunate  he  may 
be  charged  as  for  a  devastavit.  In  the  county  of  New  York  he  may 
not  even  sell  upon  credit  with  approved  secturity.  Code  Civ.  Proc 
§  2717.  His  investments  must  also  be  made  upon  his  own  judgment 
and  at  his  own  hazard,  and  purchases  of  the  stock  of  a  corporation, 
either  foreign  or  domestic,  are  not  favorably  regarded.  King  v.  Tal- 
bot, 40  N.  Y.  76. 

Under  the  peculiar  circumstances  of  this  case,  it  may  well  be  that 
the  proposed  arrangement  is  a  good  one.  It  has  received  the  ap- 
proval of  numerous  interested  persons,  acting  under  the  advice  of 
counsel  apparently  well  informed.  -  I  place  m^  refusal  to  grant  the 
order  solely  upon  the  ground  of  want  of  jurbdiction. 

Application  denied. 


(89  MiBC.  Rep.  771.) 

In  re  CONKIvIN'S  ESTATB. 

(Surrogate's  Court,  Suffolk  County.  Febmarr,  1903.) 

1.  Tbanbfer  Tax— Property  Subject. 

Under  Laws  1896,  c.  908,  S?  220,  221,  242,  providing  that  a  tax  should 
be  Imposed  when  the  transfer  la  of  the  value  of  $000  or  ot&c,  and  that  a 
transfer  to  a  slsto  Is  entlrelr  exempt  when  it  Is  of  property  valued  at 
less  than  910,000,  where  the  estate  Is  less  than  In  value,  of  which 

all  but  $260  passes  to  sisters  of  tbe  decedent  none  of  the  property  is 
taxable; 

In  the  matter  of  the  appraisal  of  the  estate  of  Qarissa  Conklin. 
From  the  decree  exempting  estate  from  transfer  tax,  comptroller  ap- 
peals. Dismissed. 

Nathan  L.  Miller,  State  Comptroller,  in  pro.  per.,  appellant. 
William  B.  Codling,  for  respondent  executor. 
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PETTY,  S.  It  is  conceded  on  this  appeal  that  the  amount  of  the 
estate  is  $21026.64,  of  which  $1,776.64  passes  to  sisters,  and  $250  to  a 
grandniece,  a  cousin,  and  a  third  legatee  unrelated.  Tliat  the  last- 
mentioned  sum -is  taxable  at  5  per  cent,  is  the  claim  of  the  state  on  the 

f round  that  its  taxability  is  controlled  by  the  fact  that  the  estate  is  over 
500  in  value. 

It  is  true  that  the  amount  of  the  estate  must  be  first  determined,  for, 
if  less  than  $500,  no  tax  attaches,  no  matter  to  whom  it  is  given.  The 
statute  in  force  at  the  death  of  the  testatrix  (Laws  1896,  c.  908)  pro- 
vides that  a  tax  shall  be  imposed  when  the  transfer  is  of  property  of 
the  value  of  $500  or  over.  Section  220.  It  is  further'  provided  that  a 
transfer  to  a  sister  is  entirely  exempt  when  it  is  of  property  valued  at 
less  than  $10,000.  Section  221.  And,  finally,  it  is  provided  that  the 
word  "property"  shall  mean  the  property  of  the  decedent  "transferred 
to  those  not  herein  specifically  exempted  from  the  provisions  of  this 
article."  Section  242.  The  sum  of  this  law  is,  therefore,  that,  given 
an  estate  of  less  than  $10,000  value,  it  is  taxable  only  when  that  part 
of  it  passing  to  persons  not  specifically  exempted  equals  or  exceeds 
$500  in  value.  In  the  case  at  issue  the  amount  passing  to  the  sisters 
is  specifically  exempted,  the  estate  being  less  than  $10,000,  and  the 
amount  passing  to  those  not  specifically  exempted  is  less  than  $500, 
and  likewise  not  taxable.  Matter  of  Bliss'  Estate,  6  App.  Div.  192,  39 
N.  Y.  Supp.  875 ;  Estate  of  Taylor,  6  Misc.  Rep.  277,  27  N.  Y.  Supp. 
232 ;  Matter  of  Flynn's  Estate  (Sur.)  30  N.  Y.  Supp.  388. 

It  is  urged  that  the  Bliss  Case,  supra,  is  reversed  by  Matter  of 
Corbett's  Estate,  171  N.  Y.  516,  64  N.  E.  209,  but  I  do  not  so  read  it. 
The  facts  in  the  Corbett  Case  are  entirely  different,  the  estate  being 
over  $10,000,  and  no  one  being  specifically  exempted.  By  no  possible 
construction  can  that  case  be  made  to  hold  that  bishops  and  reli^ous 
corporations  are  the  only  specific  exemptions  in  the  act  The  sec- 
tion of  the  act  exempting  them,  and,  in  certain  cases,  sisters,  is  entitled 
"Exceptions  and  Limitations,"  and  the  conclusion  reached  in  both  the 
Bliss  and  the  Corbett  Cases  is  but  a  strict  following  of  the  statute  itsdf. 

Af^eal  dismissed,  vrithout  costs. 


QUi  Misc.  Bep.  767.) 

In  re  HITCHINS. 
(Smrogate^B  Court,  Rensselaer  County.   February,  1003.) 

1.  BZBCUTOKS— COHMIMIONS  AB  TRnfiTBBS. 

Where  testator  gave  his  wife  the  Income  from  his  estate  until  she 
married  or  died,  and  the  rlsrht  to  nse  the  principal,  If  necessary,  and  de- 
clared that  she  was  to  hold  the  prepay  In  tnut,  her  executors  are  not, 
after  she  has  received  fall  commlsslona  on  the  estate  as  sole  executrix 
upon  an  Intermediate  accounting,  entitled  to  claim  in  her  right  commia- 
slona  on  the  estate  In  trust. 

M,  I'RDRTKBB— QuALiriCATtONB. 

Sole  beneficiary  under  will  cannot  act  as  tmstee. 

In  the  matter  of  the  judicial  settlement  of  the  estate  of  Olive  Hitch- 
ins,  deceased,  trustee  under  the  last  will  of  John  Hitchins,  deceased. 
Decree  rendered. 
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Calvin  S.  McChesney,  for  petitioners. 

M.  A.  Tierney  (William  J.  Roche,  of  counsel),  for  administrator 
with  will  annexed  of  John  S.  Hitchins,  deceased. 
E.  W.  Douglas,  for  Francis  A,  Douglas  and  Mary  A.  McKee. 
J,  W.  &  J.  V.  Coffee,  for  George  M.  Hitchins. 
Hayner  &  Ward,  for  John  Hitchins  Gardner. 
James  Farrell,  special  guardian,  for  Irene  Hitchins. 
A.  C.  Comstock,  special  guardian,  for  Alonzo  G.  Hitchins  and  Sadie 
>  A.  Hitchins;  also  for  Olive  Hitchins. 

HEATON,  This  is  an  accounting  by  the  executors  of  the  will 
of  Olive  Hitchins,  deceased,  purporting  to  cover  her  acts  as  trustee 
under  the  will  of  John  Hitchins,  deceased.  The  accounting  parties 
ask  an  allowance  to  them  of  commissions  upon  the  amount  of  the 
corpus  of  the  so-called  trust  estate  received  by  Mrs.  Hitchins  from 
herself  as  the  sole  executrix  of  the  will  of  John  Hitchins. 

The  will  of  John  Hitchins  was  probated  in  this  court  December  24, 
1884,  and,  so  ta.r  as  it  affects  this  decision,  reads  as  follows : 

-TlTBt.  I  John  Hitchins  above  named  do  hereby  nomloate  constltnte  and 
appoint  my  beloved  wife  Olive  Hitchins  my  executrix  of  this  my  last  will  and 

testament. 

"Second.  I  give,  devlRe  and  bequeath  to  my  said  executrix  all  the  property 
which  I  shall  own  or  be  Interested  In  at  the  time  of  my  death  whether  the 
same  be  real  or  personal  wherever  the  same  may  be  situated  upon  the  trusts 
and  subject  to  the  conditions  hereinafter  mentioned,  except  that  I  give  to  my 
raid  wife  Olive  absolutely  as  her  own  property  and  not  tn  trust  all  my  boose- 
bold  furniture  pictures  books  sliver  plate,  and  horses  wagons  carriages  sleighs 
hamesBes  and  robes  used  for  pleasure  purposes. 

'Third.  The  property  hereby  devised  and  bequeathed  in  trust  is  so  devised 
and  bequeathed  In  trust  to  support  liberally  my  said  wife  OHve  during  her 
life  or  so  long  during  her  life  as  she- shall  remain  my  widow  and  unmarried, 
and  upon  her  death  or  remarriage  to  go  to  the  objects  of  my  bounty  bereln- 
aft^  named. 

"ITourth.  To  carry  out  the  objects  of  the  trust  hereby  created  the  said  OUve 
Is  authorized  to  sell  and  convey  all  or  kdj  portion  of  the  propotT  devised  and 
bequeathed  to  her  In  trust,  to  make  new  Investments  thereof  to  make  repairs 
and  Improvements  on  real  estate  and  do  all  acts  In  her  name  as  such  trustee 
and  executrix  as  she  may  deem  beneficial  to  my  estate,  and  while  she  so  re- 
mains my  widow  and  unmarried  all  the  income  of  my  estate  shall  belong  to 
her  and  she  shall  be  at  liberty  to  use  at  any  and  all  times  so  much  of  ttw 
principal  of  my  estate  for  her  support  as  she  shall  deem  necessary  to  her 
comfort  in  case  she  shall  find  the  Income  Inadequate. 

"Fifth.  The  above  mentioned  trust  is  subject  to  this  modification  and  addi- 
tional provision  my  said  wife  as  my  trustee  as  aforesaid  In  case  my  brother 
Stephen  sbaU  become  destitute  of  the  means  of  comfortable  support  shall  pay 
yearly  and  every  year  from  the  Income  of  my  said  estate  to  my  said  broth« 
Stephen  or  for  his  support  the  sum  of  two  hundred  dollars  so  long  as  his  life 
and  destitution  shall  continue  and  my  said  wife  Is  also  authorized  in  case  I 
shall  have  no  lot  in  the  Troy  Oakwood  Cemetery  or  no  suitable  monument 
therein  or  the  lot  shall  not  be  suitably  ornamented  to  expend  from  the  prin- 
cipal of  my  estate  such  sum  as  shall  be  necessary  to  purchase  a  suitable  lot 
erect  a  suitable  monument,  suitably  ornament  the  lot  and  Invest  not  exceed- 
ing five  hundred  dollars  for  the  purpose  of  keeping  the  same  in  repair  forever." 


The  sole  executrix  at  once  qualified,  and  entered  upon  the  dis- 
charge of  her  duties.    Qn  the  27th  day  of  December,  1886,  she  ap- 
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pHed  for  a  judicial  settlement  of  her  accounts  as  such  executrix, 
which  resulted  in  a  decree  entered  February  2i,  1887,  settling  such 
account,  and  allowing  her  full  commissions  as  executrix.  Such  de- 
cree does  not,  in  words,  purport  to  be  a  final  judicial  settlement,  nor 
to  discharge  such  executrix,  but  adjudges  and  decrees  that  the  said 
Olive  Hitchins  now  holds  in  her  hands,  as  trustee  for  the  benefit  of 
the  estate  of  the  said  John  Hitchins,  the  following  property.  Then 
follows  the  list  of  securities  for  receiving  which  the  accounting  parties 
ask  that  her  estate  be  now  allowed  commissions  upon  a  valuation  of 
upwards  of  $75,000. 

If  the  decree  of  1887  precludes  this  court  Irom  holding  that  Mrs. 
Hitchins  has  not  been  at  any  time  a  trustee,  as  distinguished  from  an 
executrix,  and  if  such  decree  made  her  a  trustee  after  her  duties  as 
executrix  were  terminated,  then  the  question  of  allowance  of  commis- 
sions is  not  an  open  one,  but  must  be  determined  in  favor  of  her  es- 
tate. The  decree  of  1887  does  not  purport  to  be  a  final  judicial  set- 
tlement. It  does  not  recite  that  the  executrix  has  accounted  for  all 
the  estate,  and  that  she  is  entitled  to  a  discharge  as  executrix,  but 
simply  settles  her  account,  allows  her  full  commissions,  and  adjudges 
that  said  Olive  Hitchins  then  holds  the  residue  of  the  estate  as  trustee. 
It  does  not  appear  from  the  records  of  this  court  that  as  trustee  she 
ever  executed  a  voucher  to  herself  as  executrix  in  compliance  with 
the  claimed  direction  of  the  decree,  but,  so  far  as  appears,  she  con- 
tinued to  hold  the  securities  as  executrix  at  the  time  of  her  death. 
The  decree  cannot  be  held  to  have  made  a  trust  if  there  was  none 
made  by  the  will,  nor  to  have  conferred  upon  the  executrix  any  new 
right  or  privilege.  It  is  not  an  adjudication  binding  this  court  in 
deciding  this  appHcation.  McKie  v.  Clark,  3  Dem.  Sur.  380;  Matter 
of  Union  Trust  Co.,  35  Misc.  Rep.  260,  71  N.  Y.  Supp.  844;  ClufI 
V.  Day,  124  N.  Y.  ijjS,  26  N.  E-  306;  Johnson  v.  Lawrence,  95  N.  Y. 
154-164.  The  provisions  of  the  will,  and  not  the  provisions  of  the 
prior  decree,  must  determine  the  question. 

The  rule  which  governs  in  determining  whether  double  commis- 
sions should  be  allowed  has  been  plainly  stated  several  times.  The 
cases  agree  that,  to  entitle  the  same  persons  to  commissions  as  ex- 
ecutors and  as  trustees,  the  will  must  provide  either  by  express  terms 
or  by  fair  intendment  for  the  separation  of  the  two  functions  and 
duties ;  one  duty  to  precede  the  other,  and  to  be  performed  before 
the  latter  is  begun ;  and  must  not  provide  for  the  coexistence  con- 
tinuously and  from  the  beginning  of  the  two  functions  and  duties. 
Johnson  v.  Lawrence,  95  N.  Y.  154.  What  does  this  will  provide? 
It  appoints  the  widow  executrix.  It  gives  such  executrix  all  his  es- 
tate, real  and  personal,  for  her  liberal  support  until  she  remarries  or 
dies,  and  from  and  after  either  event  a  division  of  the  same  is  directed 
among  the  objects  of  his  bounty.  The  widow  is  given  power  to  sell, 
make  new  investments,  and  to  repair  and  improve  real  estate,  and  if 
she  shall  deem  the  income  from  the  estate  insufiFicient  to  support  her 
in  comfort  she  may  use  the  principal.  She  is  charged  with  paying 
from  this  income  $200  a  year  for  the  support  of  a  brother  under  cer- 
tain conditions,  and  with  doing  some  work  at  the  cemetery,  to  be  paid 
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for  out  of  the  principal.  In  making  a  simple  provision  that  his  wife 
shall  have  the  income  from  all  his  estate  until  she  remarries  or  dies,  the 
testator  makes  use  of  the  words  "in  trust,"  "trust,"  "executrix,"  and 
"trustee,"  but  their  application  is  not  to  a  trust  estate  separate  and 
apart  from  her  estate  as  executrix.  No  duty  is  imposed  upon  her  as 
trustee  that  is  not  hers  as  executrix.  The  scheme  of  the  will  does 
not  contemplate  a  separation  of  the  duties  of  executrix  and  of  trus- 
.  tee  in  point  of  time  or  in  method  of  procedure.  Such  a  separation  is 
necessary  to  justify  the  allowance  of  double  commissions.  Johnson 
V.  Lawrence,  supra ;  McAlpine  v.  Potter,  126  N.  Y.  285,  27  N.  E.  475 ; 
Matter  of  Hood,  98  N.  Y.  363. 

There  is  still  another  reason  which  seems  to  be  fatal  to  the  con- 
tention of  the  executors.  If  the  widow  was  trustee  for  any  one,  it 
was  for  herself  alone,  at  least  until  her  remarriage,  which  did  not 
occur.  Up  to  the  time  of  her  remarriage  or  death  she  was  entitled 
to  the  whole  income.  It  is  well  settled  that  the  trustee  and  the  ben* 
eficiary  must  be  distinct  personalities,  or  otherwise  there  could  be 
no  trust,  and  the  merger  of  interests  in  the  same  person  would  affect 
a  legal  estate  in  him  of  the  same  duration  as  the  beneficial  interest 
designed.  That  the  legal  and  beneficial  estates  can  exist  and  be 
maintained  separately  in  the  same  person  is  an  inconceivable  prop- 
osition. Greene  v.  Greene,  125  N.  Y.  506-510,  26  N.  E.  739,  21  Am. 
St.  Rep.  743;  Bull  v.  Odell,  19  App.  Div.  605,  46  N.  Y.  Supp.  306; 
Matter  of  Griffin's  Will,  167  N.  Y.  78,  60  N.  E.  284.  Where  a  wiU 
makes  the  sole  beneficiary  sole  trustee,  he  cannot  act  as  trustee. 
Rogers  v.  Rogers,  11 1  N.  Y.  228-237, 18  N.  E.  636;  Irvmg  v.  Irving, 
21  Misc.  Rep.  743,  47  N.  Y.  Supp.  1052.  The  widow,  then,  was  not 
legally  trustee  of  the  income.  Neither  could  she  be  trustee  of  the 
corpus  for  the  legatees  who  were  to  take  the  property  after  her 
death,  for  such  trust,  if  any,  sprang  into  life  at  the  same  instant  with 
the  executorship  and  inextricably  blended  with  it.  It  necessarily  fol- 
lows commissions  cannot  again  be  allowed  upon  such  property  as  has 
once  paid  the  commissions. 
Decreed  accordingly. 
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MEMOHAHDIW  DECISIONS. 


ADAMS,  AppeUatit.  t.  OLBWS  et  mh.  Re- 

rndcnts.  (Bniveiiw  Oonrt.  AppeUate  Divi- 
1.  First  DeportmeDt  Febraarr  6,  1903.) 
Action  by  Nellie  C.  Adams  a^aiiist  Henr; 
Clews  and  others.  W.  J.  Woods,  for  appel- 
lant. F.  Bartlett,  for  respondents.  No  opin- 
ion. Ordsr  afflrmsd,  with  f  10  costs  and  ai»- 
barsementa. 

In  re  ADLBB  et  al.  (Snpreme  Oonrt,  Ap- 
pellate Division,  Fourth  Department  Jann- 
ary  13,  1903.)  In  the  matter  of  the  supple- 
mentary nrooeedlngs  for  the  collection  of  a  tax 
of  L.  Adler  Bros.  &  Company.  No  opinion. 
Motion  for  leave  to  go  to  Court  of  Appeals 
granted  QoeBtions  to  be  certified  to  be  set- 
tled before  Ifr.  Jtiatice  SPRING  ou  two  days' 
notice. 


In  re  ALBERT'S  ESTATE.  (Supreme 
Court,  Appellate  DlTisIon,  First  Department. 
February  6,  1903.1  In  the  matter  of  John  Al- 
bert, Jr.,  deceased.  C.  G.  Moritz.  for  appet- 
hint.  A.  E.  Pressfnger,  for  respondent.  No 
opinion.  Judgment  affirmed*  with  coats.  Se« 
76  M.  T.  Stipp.  96S. 

A  NDREWS,  Respondent,  v.  WESTERN 
NEW  YORK  &  P.  RY.  CO.,  AppeJlant.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment January  27,  1003.)  Action  by  Jen- 
nie Andrews,  as  administratrix,  etc.,  against 
the  Western  New  York  &  Pennsylvania  Rall- 
vray  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

A  SPELL  T.  NANNY.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Jan- 
uary 9,  1003.)  In  the  matter  of  the  charges 
of  John  W.  Aspell  against  Harrison  W.  Nan- 
ny. No  opinion.  Reference  ordered,  under 
section  68  of  the  Code  of  Civil  Procedure,  to 
Hon.  John  J.  Seattle,  of  Warwidc,  Orange 
connty.  New  York. 

BALCH  BROS.  &  WEST  CO.,  Appellant 
T.  WELLS,  Respondent  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Jan- 
nary  20.  1903.)  Action  by  tbe  Balch  Bros.  & 
West  Company  against  Myrtilla  Wells. 

PKR  CURIAM.  Judgment  reversed  and 
new  trial  ordered,  with  coats  to  the  appellant 
to  abide  event,  upon  questiona  of  law  only, 
the  facts  having  been  examined  and  no  error 
fonnd  therein.  Held,  that  the  referee  erred  In 
teceiving  in  evidence  Exhibits  3,  4,  6,  and  6 
over  the  objections  of  tbe  plaintiff. 


A.  Barnom  and  others  against  Horace  M. 
HookN  and  Darid  J.  McGowan.  No  o^od. 
Motion  denied. 

BARR.  Respondent,  v.  KIRBY,  Appellant 
(Snpreme  Court  AppeUate  Division,  First  De- 
partment. February  C,  1903.)  Action  by  John 
C.  Barr  against  Janetta  R.  Kirby.  A.  O. 
Weil,  for  appellant.  A.  H.  Holbrook,  for  re- 
apondent.  Ho  opluton.  JadgnwDt  afflrmed, 
with  coBta. 

BARB  T.  KIRBY.  (8ni»reme  Court  Appel- 
late Division,  First  Department  February  6* 
1903.)  Action  by  John  C.  Barr  against  Jauet- 
ta  R.  Kirby.    No  opinion.    Motion  denied. 

BARRY,  Respondent,  T.  METROPOLITAN 
ST.  RY.  CO..  Aj)pellaot  (Supreme  Court,  Ap- 
pellate  Division,  First  Department.  Febru* 
ary  20.  1903.)  Action  by  Edward  P.  Barry 
against  the  Metropolitan  Street  Railway  Com- 

Sany.  B.  H.  Ames,  for  appellant.  O.  W. 
mith,  for  respondent.  No  opinion.  Upon  the 
plaintiff  stipulating  to  reduce  the  judgment  as 
entered  to  the  sum  of  S5,474.63,  Judgment,  as 
so  reduced,  and  the  order  denying  motion  for 
new  trial,  affirmed,  without  costs  to  oitt-T 
party;  If  such  stipulation  be  not  given,  judg- 
ment and  order  reversed,  and  new  trial  order* 
ed,  with  costs  to  appellant  to  abide  event 


BARNUM  et  al.  v.  HOOKER  et  al.  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment   January  28,  1903.).  Action  by  Ourtla 


BARSTOW.  Respondent,  t.  FARRELL,  Ap* 
pellant,  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  D^MUtment.  February  20,  1903.) 
Action  by  Rogers  L.  Barstow,  Jr.,  againat 
Frank  J.  Fsrrell  and  others.  M.  D.  Steuerer, 
for  appellant  H.  C.  Quinby,  for  respondent. 
No  opinion.  Order  afflrmed,  with  $10  costs 
and  msbursonents. 

BEARDS.  Respondent,  T.  SCHMITT,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department.  January  16,  190S.)  Ac- 
tion by  Edward  Beards  against  John  C. 
Schmltt.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  afllrmed  by  default,  with  costs. 

BECK  et  al.,  Respondents,  v.  KERB,  Appel- 
lant. (Supreme  Court  Appellate  Division, 
Third  Department  January  20,  1903.)  Ac- 
tion by  Henry  Beck,  Patrick  O'Reilly,  and 
Owen  Reilly,  as  trustees  of  School  District 
No.  3  of  the  city  of  Kingston,  N.  Y.,  against 
George  A.  Kerr.  Mo  iqi^ou.  Motion  denied, 
without  costs. 

BBCKHABf,  Respondent,  V.  HAGUE,  Ap- 
pellant. (Snpreme  Court,  Appellate  Division, 
First  Department.  February  6,  1903.)  Ac- 
tion by  R.  E.  Beckham,  as  receiver,  against 
James  D.  Hague.  3.  L.  Gadwalader,  for  ap- 
pdlant    O.  H.  Blair,  for  respondent  No 
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opinion.  Jndpnent  afltrmed,  with  costs,  on  tlie 
authority  of  Ittudebaker  t.  Perry,  184  IJ.  8. 
208.  Sa  Sap.  Gt  468,  46  L.  Bd.  62&  8e«  78 
N.  V.  Supp.  79. 

BELL  V.  CITY  OP  NEW  YORK.  (Sn- 
preme  Court,  Appellate  Divlsloii,  First  Depart- 
ment. January  28,  1903J  Action  by  Mary 
Bell  against  tha  city  of  New  York.  No  opin- 
ion.   Motion  to  confirm  report  granted. 


BENJAMIN  ft  al.  v.  AMERICAN  PIRE 
INS.  CO.  OP  PHILADELPHIA  et  al.  SAME 
V.  INSURANCE  CO.  OP  NORTH  AMERICA 
et  111.  SAME  T.  GREENWICH  INS.  CO.  OF 
CITY  OF  NEW  YORK  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
February  11,  1903.)  Actions  by  Hannah  P. 
Benjamin  and  Hannah  Amelia  Terry  against 
the  American  Fire  Insurance  Company  of  Phil- 
adelphia and  John  M.  Diven.  against  the  Insur* 
ance  Company  of  North  America  and  John  M. 
Diven,  and  against  the  Greenwich  Insurance 
Oompany  of  the  City  of  New  York  and  John 
M.  Diren.  No  opinion.  Jndgmenta  affirmed, 
with  coBta,  apon  the  opinion  in  Bmjamin  t. 
Palatine  Ina.  Co..  Umlted  (decided  herewith) 
80  N.  Y.  Supp.  256. 


BENNETT,  Respondent,  t.  RILEY,  Apj 
lant.  (Supreme  Gonrt,  Appellate  Diviaion,  e 
ond  Department.  Jannary  23,  1903.)  Action 
by  George  Bennett,  as  adminiatratOT,  etc., 
against  James  Biley.  No  opinion.  Motion 
granted. 


BENTA  T.  GRIDLEY  et  al.  (Supreme 
Court,  Appellate  DiTision,  Fourth  Department. 
January  20.  1903.)  Action  by  Frank  M.  Ben- 
te  against  Willis  T.  Gridley  and  another.  No 
opinion.  Motion  for  leave  to  appeal  to  the 
Conrt  of  Appeals  denied,  with  f  lO  costs. 

BBUNAU,  Respondent,  r.  CITY  OF  AL- 
BANY, Appellant.  (Supreme  Court,  Appellate 
DiriBion,  Third  Department.  January  20, 
1003.)  Action  by  George  Beunau  against  the 
ci^  of  Albany.  No  opinion.  Judgment  and 
orda  unanimously  affirmed,  with  costs. 

BINGHAM,  Plaintiff,  7.  BUFFALO  RY. 
CO.,  Defendant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  13, 
1003.)  Action  by  Charles  W.  Bingham,  ad- 
Diinlstrator,  against  the  Buffalo  Railway  Com- 
pany. No  opinion,  riaintiff's  exceptions  over* 
ruled.  Motion  for  new  trial  denied,  and  judg- 
ment ordered  for  defendants,  with  costs. 

BPBINO  and  HIBOOCK,  JJ.,  dissenting. 

BINGHAM,  Respondent,  v.  HENDRICKS 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Diviaion,  Fourth  Department.  January  13, 
1903.)  Action  by  George  E.  Blnj^am  against 
Albert  B.  Hendricks  and  others.  No  cviuioo* 
Judgment  affirmed,  with  costs. 


In  re  BOARD  OP  EDUCATION.  In  re 
PITT  ST.  (Supreme  Court.  Appellate  Divi- 
sion, First  Department.  February  13,  1903.) 
In  the  matter  of  Board  of  Education,  in  Be 
Fitt  Street.    No  opinion.    Motion  granted. 


BOARD  OF  BDTJOATION  OP  DI8T.  NO. 
t,  Keapoudent,  v.  BOARD  OF  EDUCATION 
OF  DIST.  NO.  7,  Araellant.  (Supreme  Conrt 
Appelate  Division,  Second  Department.  Jan- 
uary 23,  1903.)  Action  by  the  Board  of  Edu- 
cation, District  No.  6,  town  of  Cortlaadt,  coaa- 
ty  of  Westchester,  etc.,  against  the  Boitrd  et 
Education,  District  No.  7,  town  of  CortlaDdt. 
county  of  Westchester,  etc.  No  oidnluL  Mo- 
tion denied. 

BOEKER,  Respondent,  v.  FIGNBB  et  aL, 
Appellants.  (Supreme  Court,  Appelate  Divi- 
sion, Second  Department.  January  16,  1903.) 
Action  by  Herman  Boeker  against  William  C. 
Figner  and  Ahrend  Ablers,  Adolph  Bothen- 
berg,  defendants.  No  opinion.  Final  and  inter- 
locutory Judgments  nnanlmoturiy  ■fflrmed,  with 
costs. 

In  re  BOLLES.  (Supreme  Goort,  Appellate 
Division,  FirRt  Department.  Fefaroary  6^ 
1903.)  In  the  Matter  of  Eva  G.  BoUes.  No 
opinion.    Motion  denied,  with  $10  costs. 


BOPP  V.  NEW  YORK  ELECTRIC  VEHI- 
CT^E  CO.  (Supreme  Court,  Appellate  Division, 
First  Department  February  20.  1903.)  Ac- 
tion by  Ida  E.  Bopp  against  the  Npw  York 
Electric  Vehicle  Oompany.  No  (qdnlon.  Mo- 
tion denied. 

BOSSERT  V.  LAVELLE  et  al,  (Soprtme 
Conrt,  Appellate  Division.  First  Depaitment. 
January  16.  1903.)  Action  by  Lonis  Boasnt 
against  George  A.  LavoIIe  and  others.  No 
opinion.  Motion  granted,  so  far  as  to  dismtn 
appeal,  with  flO  costs. 

BOWNE  et  al.  v.  MANHATTAN  RY.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
wirtment.  February  ,13,  1903.)  Action  by 
Caroline  Bowne  and  others  against  the  Man- 
hattan Railway  Company.  No  opinion.  Mo- 
tion granted,  with  flu  coat*. 

BRASHER,  Respondent,  BROOKLYN 
HEIGHTS  B.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
January  16,  1903.)  Action  by  Katherme  M.  L. 
Brasher  agaiust  the  Brooklyn  Heights  Rail- 
road Company.  No  opinion.  Judgment  and 
order  reversed,  and  new  trial  granted,  costs  to 
abide  the  event,  unless  within  20  days  plaintiff 
stipulates  to  reduce  recovery  of  damages  to 
the  sum  of  ¥5,000  and  extra  allowance  pro- 
portionately, in  which  case  the  judgment  as 
modified  la  unanimoody  affirmed,  without  costi. 

In  re  BRATTN.  (Supreme  Conrt,  Appellite 
Division,  First  Department.  Februair  6. 1903.( 
In  the  matter  of  John  H.  Brann.  No  (Hpinioa. 
motion  denied. 

BBESKEY.  Respondent,  t.  PBODIB.  Ap- 
pellant. (Supreme  Court,  Appellate  DIvisioL 
Second  Department.  January  9,  1903.)  Ac- 
tion by  Morris  Breskey  against  William  Prodia 

PER  CDBIAM.  Judgment  of  the  Mania- 
pal  Court  affirmed,  with  costs. 
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GOODBICH.  P.  J.,  and  BABTLETT, 
UIRSCHBERG,  and  JENK8,  JJ..  concur. 
WOODWARD,  J.,  dissents. 

BRIEFER,  Bespondent,  t.  8T0LL  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  ti,  1903.) 
Action  by  Julius  Briefer  against  Joseph  A. 
StoU  and  another.  W.  B.  Brice,  for  appel- 
lants. J.  Rieger,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs. 

BRONNER,  Appellant,  t.  FULLER,  Re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  Janaary  20.  1003.) 
Auction  by  Emannel  Bronner  against  Bert  Ful- 
ler. No  opinion.  Jndgmeot  alUrmed,  with 
costs. 


BROOKER,  Appellant,  t.  IBWIN,  Respond- 
int.  (Supreme  Court,  Appellate  Division,  First 
Department.  February  tt,  1003.)  Action  by 
William  E.  Brooker  against  Anna  M.  Irwin. 

p.  Hallock,  for  appellant.  J.  M.  Downes, 
for  respondent.  No  oi^nlon.  Judgment  af- 
srmed,  with  costs. 

BROOKS  et  al.,  Appellanta,  v.  6LENS 
ET'ALLS  INS.  CO.,  Respondent.  (Sapreme 
Jourt,  Appellate  Division,  Fourth  Department. 
January  27,  1903.)  Action  hy  Warren  H. 
Brooks  and  another  against  the  Olena  Falls 
[Dsurance  Company. 

PER  CURIAM.  Judgment  affirmed,  with 

;ost8. 

ADAMS,  P.  J.,  not  voting. 

BROWN  et  al.,  Appellants,  v.  CITY  OF 
■iKW  YORK  et  al.,  Respondents.  (Supreme 
;^art.  Appellate  Division,  First  Department, 
fanuary  23,  1903.)  Action  by  Charles  A. 
3rawn  and  another  against  the  city  of  New 
iTork  and  another.  L,  L,  Kellogg,  for  appel- 
anta.  T.  Gonnoly,  for  respondents.  No  opin- 
on.  Appeal  dismissed,  with  flO  costs  and 
lisbursements.  Bee  76  M.  Y.  Snpp.  26;  79 
Y.  Supp.  948.   

BRYAN,  Respondent,  T.  MADDEN,  Ap- 
■ellant.  (Sapreme  Court,  Appellate  Division, 
(econd  Department  January  16,  1903.)  Ac- 
ion  by  Charles  A.  Bryan  against  Matilda  L. 
fadden  impleaded  with  another.  No  Ojdbtion. 
>rder  (78  N.  Y.  Supp.  220)  affirmed,  with  ¥10 
osta  and  disbursements. 

BUBHANS  &  BLACK  CO.,  Respondent,  v. 
;OHEN,  Appellant.  (Supreme  Court,  Appel- 
ite  Division,  Fourth  Departmait.  January  27, 
903.)  Action  by  the  Burhans  &  Blaclc  Com- 
any  against  Levi  Oohen.  No  opinion.  Judg* 
lent  affirmed,  with  costs. 

OAMA'  Appellant,  v.  SOCIETA  DI  MU- 
'UO  SOCC(>R80  REOGIO  VILLA,  Re- 
pondvit.  (Sapreme  Court,  Appellate  Division, 


Second  Department  FAraary  11,  1908.)  Ac- 
tion by  Cfuiseppe  Oama  against  Societa  IH 
Matuo  Soecorso  Reggio  Villa.  No  opinion. 
Judgment  of  tlie  Mnnlcipal  Conrt  afhrmed, 
with  costs. 

In  re  OANAL  PLACBL  (Supreme  Conrt, 
Appellate  Division,  First  Department  Feb- 
ruary 6,  1903.)  In  the  matter  of  Canal  Place. 
J.  A.  Dunn,  for  appellant  J.  P.  Dunn,  for 
respondent.  No  opinion.  Order  modified  by 
reducing  allowance  to  each  commissioner  t» 
91,000,  and  as  so  modified  affirmed,  without 
costs. 

In  re  CARRINGTON.  (Supreme  Court,^ 
Appellate  Division,  Second  Department.  Jan- 
uary 1^  1908.)  In  the  matter  of  the  applica- 
tion of  Charles  8.  Garrington  for  admission 
to  the  bar.  No  oidnlon.  Application  granted. 


CARROLL.  Respondent  v.  ST.  GA- 
BRIEL'S CATHOLIC  CHURCH  SOC.  OF 
HAMMONDSPORT,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Depfli-tment. 
January  27,  1908J  Action  by  Charles  E.  Car- 
roll against  the  St.  Gabriel's  Catholic  Church 
Socie^  of  Hammondsport,  New  York.  No- 
opinion.  Judgment  and  order  affirmed,  wltli 
costs. 


In  re  GASSIDY'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  23,  1903J  la  the  matter  of  Ann  Cas- 
Hidy,  deceased.  No  opinion.  Motion  granted 
on  payment  of  ¥20  costs. 


CASTAGNETTE,  Respondent  v.  NIC- 
CHIA,  Appellant  (Supreme  Court  Appellate 
Division.  Second  Department  Janaary  28, 
1903.)  Action  hy  Marie  Gastagnette  against 
Charles  Nicchia.  No  opinion.  Motion  denied. 


CITIZENS'  PERMANENT  SAVINGS  & 
LOAN  ASS'N,  Appellant,  T.  RAMPE,  Re- 
spondent. (Supreme  Court;  Appellate  Divi- 
sion, Fourth  Department.  January  6,  1903A 
Action  by  the  CitlKena*  Permanent  Savings  & 
I^an  Association  against  Charles  W.  Rampe. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS,  Jy  dissents.  SPRING,  J.,  not 
voting.    See  74  N.  T.  Supp.  102, 

CITY  OF  NEW  YORK,  Appellant,  v. 
DEAN  et  al..  Respondents.  (Supreme  Courts 
Appellate  Division,  First  Department.  Febru- 
ary 6,  1903.)  Action  by  the  city  of  New  York 
against  William  E.  Dean  and  others.  G.  Mol- 
len.  for  appellant  L.  L.  Kellogg,  for  respond- 
ents. No  opinion.  Judgment  affirmed,  with 
costs. 

In  re  CLARK.  (Supreme  Court,  Appellate 
Divirion,  Fourth  Department    January  27» 
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1903.)  In  the  matter  of  Bofene  F.  Clark,  an 
incompetent  person. 

PEK  CURIAM.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  and  to  have  questions 
certified  denied,  without  costs.  Held,  that 
sach  leave  is  imneceasary.  See  Code  Cir.  Proc 
II  ISO,  2m.   

CLARK,  Respondent,  t,  BROOKLYN 
HEIGHTS  R.  CO.,  Appellaat.  (Supreme 
Ooart,  Appellate  Division,  Second  E>«)artment. 
January  19(^.)  Action  hf  Patrick  Clark 
against  the  Brooklfn  Heights  Railroad  Com- 
pnuy.  No  opinion.  Motion  to  resettle  order 
denied. 

CLARK,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Dirisiou.  Second  Department. 
Tebruary  11,  1903.)  Action  by  Patrick  Clark 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. 

PER  CURIAM.  We  think  this  case  differs 
from  those  relied  upon  by  the  attorney  for  the 
plaintiff,  inasmuch  as  here  there  is  a  clear  dia- 
MOt  l>y  one  of  the  members  of  tlie  court  Mo- 
tion denied. 

CLEMENS,  Appellant,  t.  AHBBIOAN 
FIRE  INS.  00.  OF  PHILADELPHIA.  PA., 
Respondent.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  January  30,  1003.) 
Action  by  John  Clemens  against  the  American 
Fire  Insurance  Company  of  Philadelphia,  Pa. 
No  opinion.  Interlocutory  judgment  affirmed, 
with  costs,  on  opinion  of  Williams,  J.,  in  same 
f aee,  r«)orted  in  70  App.  Div.,  at  page  435,  75 
N.  Y.  Supp.  484.  with  leave  to  the  i^lntifl  to 
serve  an  amended  complaint  upon  payment  of 
the  costs  of  the  demurrer  and  of  Qum  appeal. 

CLIFFORD  V.  YORK  et  al.  (Supreme 
Court,  Appellate  Division.  First  Department. 
February  13,  1908.)  In  the  matter  of  Robert 
Clifford  against  Bernard  J.  York  and  otheni. 
No  opinion.   Motion  denied,  with  flO  costs. 

CLINTON  et  al.  v.  BOEOKEL,  City  Treas- 
urer. Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  20,  1903.)  In 
the  matter  of  the  application  of  Spencer  Clin- 
ton and  another,  as,  etc.,  against  Adam  Boeck- 
el.  treasurer  of  the  dty  of  Buffalo,  N.  Y. 

PER  CURIAM.  Order  afQrmed,  with  $10 
•costs  and  dist>ursements.  Held,  that  it  Is  not 
Intended  by  this  decision  to  pais  npon  the  qnes- 
tion  whether  the  payment  of  sevrai-ninthB  of 
the  total  tax  involved  operates  as  a  release  of 
any  portion  of  the  premises  assessed  from  the 
lien  of  the  unpaid  balance  of  the  tax. 

COAD  et  al.,  Appellants,  v.  STOKES,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  January  23,  190S.)  Ac- 
tion by  Charles  Coad  and  another,  Adminlstra- 
tora,  against  John  C.  Stokes,  impleaded,  etc. 
W.  H.  Knox,  for  appellants.  A.  C.  Cass,  for 
respondent.  No  opinion.  Order  afflnud,  with 
^10  costs  and  disbursements. 


COHEN  T.  NEW  YORK  BUSCTRIO  VB- 

HICI'E  CO.  (Supreme  Court,  Appellate  Divl- 
Blon.  First  Department.  February  20,  1903.) 
Action  by  Lewis  A.  Cohen  against  the  New 
York  Electric  Vehicle  Company.  No  opinion. 
Judgmmt  affirmed,  with  costs. 


COHEN,  Appellant,  v.  STEELE,  Resnond- 
eat.  (Supreme  Court,  Appellate  Division.  First 
Department.  February  20,  1903L)  Action  by 
Morris  Cohen  against  Sanford  EL  Steele,  as 
executor.  J.  N.  Miller,  for  appellant.  C.  U. 
Otis,  for  respondent.  No  opinion.  Jodgment 
aiflrmed,  with  costs. 

In  re  COLEMAN.  (Supreme  Court,  Appe- 
late Division,  Second  Department.  January  9, 
1903.)  In  the  matter  of  the  petition  of  Denia 
Coleman  for  leave  to  issue  execution  and  sell 
certain  real  property.  No  opinion.  Leave  to 
appeal  to  the  Court  of  Appeals  granted.  Quea- 
tions  to  be  certified  to  be  eettlM  on  notice  be- 
fore Ur.  Justice  WILLABD  BABTLETT. 

COLEMAN.  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Departmeut. 
January  23,  1903.)  Action  by  Harriet  Coleman 
against  the  Metropolitan  Street  Railway  Com- 
pany. No  opioion.  Order  afllrmedt  with  $10 
costs  and  disouraements. 

C0M8T00K,  Respondent,  v.  GOFF.  Appe- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Dmartment.  January  20,  1903.)  Ac- 
tion by  John  K.  Comstock  against  Henry  H. 
Ooft.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

CONGER,  Respondent,  v.  CONGER,  Appel- 
lant (Supreme  Court,  Anpellste  Division, 
First  Department  January  ^  1903.)  Action 
by  Clarence  R.  Conger,  as  trustee,  against 
Theodore  H.  Conger,  impleaded.  J.  B.  Bullen, 
for  appellant  A.  F.  Hayes,  for  respoDdeut. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 

GOON,  Appellant,  v.  LEFEYER,  Respond- 
ent (Supreme  Court,  Appellate  Division, 
Third  Department.  January  20,  1903.)  Ac- 
tion by  Casper  Coon  against  Newton  Lefever. 
No  opinion.  Jodgmait  nnanimoasly  affirmed, 
with  costs. 

COX.  Respondent,  v.  BOUVIER  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Il4r8t  Department.  February  m  1903;^  Ac- 
tion by  Charles  S.  Cox  against  Michel  C.  Bon- 
vier  and  another.  J.  V.  Bouvier,  Jr.,  for  appel- 
lants. O.  W.  Wendell,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

CRANDALL  9t  GODT^^BY  CO..  Respondent. 
V.  EDDY  CONFECTIONERY  CO.,  Appel- 
lant (Supreme  Court,  Appellate  Division. 
First  Department  January  1903.)  Action 
by  the  Crandall  &  Godley  Company  against 
the  Eddy  Confectionery  Company.  W.  Mc- 
Conlhe,  for  appellant.    H.  W.  Srke^  for  re- 
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ipondent  No  oidniiiD.  Order  affirmed,  with 
SIO  costs  and  disbnnenieiita.  See  76  H.  Y. 

Supp.  476. 

CHOKER,  Appellant,  t.  STURGIS,  Oom'r, 
Respondent.  (Supieme  Court,  Appellate  Divi- 
sion, First  Department.  Jaauat-r  16,  1003.> 
Matter  o£  Edward  F.  Croker  against  Thomas 
Sturgis,  commissioner.  J.  J.  Delany,  for  ap- 
pellaat.  T.  Connoly,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  |10  costs  and  dia- 
bnrsementa.   See  70  N.  Y.  Sapp.  040. 

D'AMATTO,  Appellant,  v.  URBAN,  Re- 
spondent. (Supreme  Court,  Appellate  Dlvlsiott, 
^ond  Department.  January  9,  1903.)  Ac- 
tion by  Joseph  D'Amatto  against  Wenzel  O. 
Urban.  No  pinion.  Order  affirmed  on  argu- 
ment, with  VlO  costs  and  disbursements. 

In  re  DAVENPORT.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Janu- 
ary 16,  1903.)  In  the  matter  of  the  settlement 
of  the  account  of  William  B.  Davenport,  as 
administrator  of  the  goods,  chattels,  and  cred- 
its which  were  of  Eliza  T.  White,  deceased. 

PER  CURIAM.  We  have  heretofore  con- 
sidered all  questions  presented  upon  this  mo- 
tion in  a  previous  decision  herein.  As  already 
pointed  out,  the  denial  of  this  motion  does  not 
preclude  appellant  from  raising  the  questions 
upon  appeal  from  the  final  order,  if  that  order 
be  adverse  to  him.  Were  this  not  so,  we  would 
now  be  inclined  to  afford  him  an  opportunity 
by  granting  this  motion.  Motion  denied,  with- 
out costs. 


DAVIDOW,  Respondent,  v.  DAVIDOW. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
Biou,  First  Department  February  6,  1903.) 
Action  by  Frances  Davidow  against  Edward 
B.  Davidow.  A.  Levy,  for  appellant  W-  J. 
Barr,  tor  respondent  No  opinion.  Order  af- 
&med»  with  $10  costa  and  dlsbnrsementB. 

DAVIDOW,  Respondent,  v.  DAVIDOW,  Ap- 
pellant (Supreme  Conrt  Appellate  Divisiou, 
First  D^artment.  February  6,  1903.)  Ac- 
tion by  Frances  Davidow  against  Edward  B. 
Davidow.  A.  I^vy.  for  appellant  W.  J.  Barr, 
for  reqtondent   No  opinion.  Motion  denied. 

DAVIES  et  a].,  Respondents,  v.  VAN 
DER  LAAN  et  al..  Appellants.  (Supreme 
Oonrt,  Appellate  Division,  First  Department 
January  9,  1903.)  Action  by  Davies,  Turner 
ft  Co.  against  Albert  Van  Der  Laan  and  an- 
other. W.  Phlippeau,  for  appellants.  G.  R 
Hargrave,  for  respondents.  No  opinion.  Or- 
der afftrmed,  with  $10  costs  and  disbnrse- 
menta. 

DBLANBY  et  al.,  Appellanta,  v.  GRAHAM 
et  al..  Respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department  January 
9,  19GS.)  Action  by  Thomas  M.  De  Laney 
and  others  against  Bphriam  P.  Graham  and 
another.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 


DEMPSEY  V.  GAZZAM.  (Supreme  Court 
Apiwllate  Diviaion,  First  Department  Jan- 
uary 23,  1903.)  Action  by  John  A.  Dempsey 
against  Joseph  M.  Gazzam.  No  opinion.  Mo- 
tion denied.  See  79  N.  Y.  Sapp.  880. 

DE  NOYELLES  et  al..  Respondents,  v. 
McCABE,  Appellant.  (Supreme  Court  Ap- 
pellate Diviaion,  Second  Department.  Janu- 
ary 2ct,  1903.J  Action  by  Daniel  De  Noyelles 
and  others  against  Felix  McCabe.  No  opinion. 
Motion  granted,  and  case  placed  at  the  foot 
of  the  January  calendar,  on  payment  of  flO 
costs  by  the  appellant  within  five  days. 

DEVBREAUX,  AppeUaot,  v.  WESTERN 
TRANSIT  CO.,  Respondent  (Supreme  Court, 
Appellate  Division.  Fourth  Department  Jan- 
uary 27,  1903.)  Action  by  Patrick  J.  Deve- 
reauT  against  the  Western  Transit  Company. 
No  opinion.  Judgment  affirmed,  with  costs. 

DITMAS,  Respondent  v.  McKANE  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  Jantiarv  0,  1903.) 
Action  by  Abigail  V.  Ditmas  individually  and 
as  sole  surviving  administratrix,  etc.,  against 
James  McKane  and  others.  No  opinion.  Mo- 
tion to  dismiss  appeal  denied. 

DOLFF.  Appellant,  v.  DHY  et  aL,  Re- 
spondents. (Supreme  .  Court  Appellate  Divi- 
sion. Fourth  Department  January  6,  1903.) 
Action  by  Myer  DoM  against  Robert  Dey  and 
others.  No  opinion.  Judgment  affirmed,  with 
costs. 


In  re  DUELL'S  ESTATE.  (Supreme  Court 
Appellate  Division,  Tliird  Department  Jan- 
uary 23,  1903.)  In  the  matter  of  the  estate 
of  Mary  J.  Duell,  deceased.  Nr  opinion.  Mo- 
tion denied. 

DUPIQNAC  V.  BERNSTROM.  (Supreme 
Court,  Appellate  Diviaion.  First  Department. 
January  9,  1903.)  Action  by  Frank  J.  Dupig- 
nac  against  John  Bemstrom  indlvidnally.  No 
opinion.  Motion  denied. 

In  re  EAST  ONE  HUNDRED  AND  SEV- 
ENTY-NINTH ST.  (Supreme  Court,  Appel- 
late Division,  First  Department.  February  13, 
1003.)  In  the  matter  of  East  One  Hundred 
and  Seventy-Ninth  street  No  opinion.  Mo- 
tion denied  on  payment  of  910  costs,  and  on 
payment  of  an  additional  flO  leave  given  to 
apply  to  the  court  below  to  open  default. 

In  re  EAST  ONE  HUNDRED  AND  SEV- 
ENTY-NINTH ST.  In  re  MOSES.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment February  13,  1003.)  In  the  matter 
of  East  One  Hundred  and  Seventy-Ninth  street, 
in  Re  Moses.  No  opinion.  Motion  denied 
on  payment  of  flO  costs,  and,  on  payment  of 
an  additional  ¥10',  leave  given  to  apply  to  Che 
court  below  to  open  default 

EBBERS,  Respondent,  v.  KETTELHODT. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  February  11,  1008.) 
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Action  br  John  L.  Ebben  against  Fred  T. 
Kettelhodt.    No   opinion.  Judgnient  of 
Munifipal  Court  affirmed,  with  costs. 

ECCARDT,  AppeUant,  t.  BISBNHAUBR, 
Bespondent.  (Supreme  Court.  Appellate  Dlvi- 
sfou.  Second  Department.  January  80,  1003.) 
Action  b7  Catharine  Bccardt  against  John 
Bleenhaaer.  No  <winiou.  Motion  to  resettle 
order  granted. 

BCKBL  et  al.,  Appellants,  t.  BBICHMANN 
et  b1..  Bespoudeots.  (Supreme  Court,  Appel- 
late DiTisioD,  First  Department.  January  8, 
1003.)  Action  by  Henry  Bekel  and  others 
against  Theodor  Reichmann  and  others.  J.  A. 
Douglas,  for  appellauts.  H.  Swain,  for  re- 
spondents. No  opinion.  Judgment  affirmed, 
with  costs.   

EDWARDS,  Appellant,  r.  F0KTT-8BC- 
OND  ST.  M.  A.  ST.  N.  AV.  RY.  CO.,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
^rst  Department.  February  d,  1003.)  Ac- 
tion by  William  H.  Edwards  against  the  Forty- 
Second  St.  M.  &  St.  N.  At.  Railway  Company. 
H.  Feltenstein,  for  appellant  J.  K.  O'Neill, 
(or  respondent  No  opinion.  Order  -affii-med, 
with  (10  costs  and  disbursements. 

EGAN,  Appellant,  t.  FITOH  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  DiTl- 
sion.  First  Department.  February  6,  1903.) 
Action  by  Julia  H.  Egan  against  Allen  Fitch 
and  others.  H.  W.  Leonard,  for  appellant. 
G.  J.  Sullivan,  for  respondents.  No  opinion. 
Judgment  affirmed,  with  costs. 

BLI^RIDGE,  Respondent,  t.  OORNINO, 
Appellant.  (Supreme  Court,  Appdlate  Divi- 
sion. Fourth  Department.  January  30.  1903.) 
Action  by  George  1.  Eldridge  against  Anna 
Coming.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs.  ' 

In  re  ELMIRA  TRUST  CO.  (Supreme  Court, 
Appellate  DtTision,  Third  Department  Jan- 
nary  20.  1903.)  In  the  matter  of  the  applica- 
tion of  the  Elmira  Trust  Company  to  be  aesig- 
nated  as  a  depositary  banlc  for  court  funds. 
No  opinion.    Motion  granted. 

EMBER80N.  Respondent  v.  WILSON,  Ap- 

Bellant  (Supreme  Court,  Appellate  Division, 
ccond  Department.  January  9,  1908.)  Ac- 
tion by  Samuel  Kmberson  against  Edward  O. 
Wilson.  No  opinion.  Judgment  and  order  af- 
firmed, with  coats. 

BNNTS,  Respondent  v.  NEW  TORK 
CK\T,  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
January  6,  1908.)  Action  by  Matthew  Ennls 
flgalnst  the  New  York  Central  ft  Hudson  River 
Railroad  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

BTiaOOPO.  Respondent,  v.  MAYOR,  ETC., 
OP  CITY  OF  NEW  YORK,  Appellant  (Su- 
preme Court,  Aivellate  IMvlsion,  Sirst  Depiart- 


msnt.  February  20,  1908.)  Action  by  Hentr 
A.  Episcopo  against  the  mayor  and  council 
of  the  city  of  New  York.  T.  Connoly,  for  ap- 
pellant. G.  R.  Hawes.  for  respondent  No 
opinion,  judgment  affirmed,  wiu  costs.  See 
N.  Y.  Supp.  140. 

BR8KINB  v.  ERSKINE.  (Supreme  Court. 
Appellate  Division.  First  Department  Janu- 
ary 16,  190S.)  Action  by  John  K.  Brskiue 
against  Marie  A.  ■  Ersklne.  No  opinion.  Mo- 
tion denied,  with  |10  costs. 

FAIRCHILD  et  al..  Respondents,  v.  EBBR- 
HARD  et  al..  Appellants.   (Su[x%me  Court,  Ap- 

rllate  Division.  First  Department  January 
1903.)  Action  by  Fairchild  Bros:  against 
Matilda  Eberhard  and  others.  G.  H.  Taylor, 
for  appellants.  G.  T.  Kirby,  for  respondents. 
No  opinion.  Order  afllrmed,  with  $10  costs  and 
disbursements. 

FAULKNEB,  Appellant  v.  COMPTON,  Be- 
spondent. (Supreme  Court  Appellate  Division. 
First  Department.  January  9,  1903.)  Action 
by  James  A.  Faulkner  against  Charles  It. 
Cfompton.  E.  W.  8.  Johnston,  for  appellant 
W.  Sharp,  for  respondent  No  opinkm.  Judg- 
ment affirmed,  with  costs. 

FEBDINAND  MUNCH  BREWERY.  Re- 
spondent NEW  YORK  &  N.  8.  BY.  CO.. 
Appellant  (Supreme  Court.  Appellate  Divi- 
slon.  Second  Department  Febmarv  11,  1903.) 
Action  by  tba  Ferdinand  Mnneh  Brewery 
against  the  New  York  ft  North  Shore  Ballway 
Company.  No  opinion.  Judgment  of  tiie  Mu- 
nicipal Oonrt  unanimously  affirmed,  with  costs. 

FISCHER,  Bespondent  v.  SHEEIHAN,  Ap- 
pellant. (Supreme  Conrt,  Appellate  Division. 
Fourth  Department  January  13,  1903.)  Ac- 
tion by  CHiarles  Fischer  against  Daniel  F. 
Sheehan.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

FISHER,  Respondent,  v.  YOUNG,  Appel- 
Isnt  (Supreme  Court  Appellate  Division, 
Third  Department  January  23,  1903.)  Ac- 
tion by  Edward  B.  Fisher  by  his  guardian,  etc.. 
against  William  M.  Young.  No  opinion.  Judg- 
ment and  order  Dnanimously  affirmed,  with 
costs. 

FISK  et  al.  T.  FI8K  et  al.  (Sn^eme  Court 
Appellate  DIvMon.  First  Department  Janu- 
ary 16,  1003.)  Action  by  Almira  G.  Fisk  and 
another  against  Fisk,  Clark  ft  Flagg.  No 
opinion.   Motion  denied,  with  $10  costs. 

FITCH  et  al..  Appellants,  v.  FRASBB.  Re- 
Bpondent.  (Supreme  Court,  Appellate  Division, 
Third  Department.  January  14,  1903.)  Ac- 
tion by  Augustus  8.  Fitch  and  others  against 
Una  B.  Fraser.  No  opinihn.  Motkm  denied, 
without  costs.   

FITZPATRICK,  Appellant  v.  HUDSON 
RIVER  WATBai  POWER  CO.,  Re8_pondent 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment  January  20.  1903.)   Action  by  Ed- 
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ward  P^tzpatriok  against  the  Hndson  Rlrer 
Water  Power  C!ompatiy.  No  opiniou.  Jndc- 
ment  and  order  ananimonsly  affirmed,  with 
coflta. 

PLAMM  et  aL,  Appellants,  PERBT  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Departinent.  Februar;  11, 
1803.)  Action  hj  Eliza  J.  Flamm  and  otbeni 
affalnst  Clarence  S.  Peri?  and  others.  No 
opinion.   Order  signed. 

FORSTTH.  Appellant,  t.  GAUNTLBTT  «t 
al.,  Bespondenta.  (Supreme  Court,  Appellate 
DirisioQ,  Third  Department.  Jannar?  14, 
19030  Action  by  James  Forsrth  against  Johu 
C.  Ganntlett  indiridaally  and  as  trustee  for 
Mary  C.  tiauntlett,  Georgia  McGraw  Cnrtiss 
and  Joseph  W.  McGraw,  impleaded,  etc.  No 
opinion.  Judgmmt  unanimously  afflrmedf  with 
coats. 

FOUSER,  Appellant,  t.  FOUSER,  Bespond- 
ent.  (Supreme  Court,  Appellate  Diyialon, 
Fourth  Department.  January  20,  1903.)  Ac- 
tion by  George  Fouser  against  Alvira  E,  Fou- 
ser.  No  opinion.  Order  modified  by  reducing 
the  amount  of  counsel  fee  to  $C0,  and  as  thus 
modified  affirmed,  without  costs  of  this  appeal 
to  either  party,  the  sum  allowed  to  be  paid 
within  30  days  after  entry  and  serrlce  of  a 
copy  of  this  order. 

FOX.  Respondent,  t.  MAHONT,  Appellant. 
iSufffsme  Court,  Appellate  Diyision.  First  De- 
partment. February  20,  1903.)  Action  by  Ed- 
ward Fox,  as  administrator,  against  John  J. 
Mabony.  D.  P.  Mahony,  for  appellant,  h. 
Van  Doren,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

FRENCH,  Respondent,  t.  CITY  OP  ROCH- 
ESTER. Appellant.  ('Supreme  Court,  Appel- 
late DivisioD.  Fourth  Department  January 
20, 1903.)  Action  by  Porter  M.  French  agahist 
the  ci^  of  Rochester.  No  opinion.  Judgment 
affirmra,  with  costs,  upon  the  oidnion  of  Nash, 
J.,  delivered  in  Grant  t.  CLtj  of  Rochester.  &0 
N.  Y.  Supp.  522.   

FBENOH  V.  CITY  OP  ROCHESTER.  (Su- 
preme Court,  A.ppellate  DivlBion.  Fourth  De- 
partment January  27,  1903.)  Action  by  Por- 
ter M.  French  against  the  city  of  Rochester. 
No  opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted. 


FRTESB,  Respondent,  v.  PORT  CHESTER 
ST.  RY.  CO..  Appellant.   (Supreme  Court,  Ap- 

rllnte  Division,  second  Department.  Jamiary 
1903.)  AcUon  by  Max  E.  Friese,  as  adminis- 
trator, etc.,  of  Karl  William  P^iese,  deceased, 
against  the  Port  Chester  Street  Railway  Com- 
pany. No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 

PROUNFELKER,  Respondent,  v.  DELA- 
WARE, L.  &.  W.  R.  CO.,  Appellant  (Su- 
preme (jourt.  Appellate  Division,  First  Depart- 


ment January  9,  1003.)  Action  hy  Sarah  A. 
Proonfelker  against  the  Delaware,  Lackawan- 
na &  Western  Railroad  Company,  H.  Odell, 
lor  appellant  V.  P.  Donihee,  for  respondent. 
No  opinion.  Beargument  ordered.  Sea  77  N. 
Y.  Supp.  47a 


FULLER  Bespondent,  v.  MITCHELL,  Ap- 
pellant (Supreme  Court  Appellate  Divisiout 
Fourth  De^rtment  Jaunary  20,  1903.)  Ac- 
tion by  John  Fuller  against  Edward  B.  Mitch- 
ell. 

PEB  CURIAM.  Judgment  and  wder  rerers- 
ed,  and  new  trial  ordered,  with  costs  to  aUde 
the  event  Held,  that  the  proofs  are  so  uucer- 
tain  and  unsatisfactory  that  it  is  impossible  for 
this  court  to  determine  from  the  record  the  re- 
lations of  the  parties  to  the  fund  in  contro- 
versy. 

GAMBRINUS  BREWING  CO.  et  al..  Ap- 
pellants, T.  BTBANGMAN.  (Supreme  (^ourt. 
Appellate  Division,  Fourth  Department  Janu- 
ary 20,  1903.)  Action  by  the  Gambrinus  Brew- 
ing Companv  and  others  against  Carl  A. 
Strangman.  impleaded,  striking  out  therefrom 
all  after  the  word  "made."  in  folio  143,  on  page 
86.  of  the  printed  record,  to  and  Including  the 
word  "complaint"  in  the  third  line  from  the  end 
of  said  folio,— and  as  thus  modified  affirmed, 
without  costs  of  this  appeal  to  either  par^. 

GABBISON,  Appellant  T.  HOLME  et  nl., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  February  6,  1003.) 
Action  by  Annie  A.  Garrison  against  Leicester 
Holme  and  others.  A.  V.  (Campbell,  for  ap- 
pellant J.  Delahnnty,  for  respondents.  No 
op'pion.   Judgment  affirmed,  witn  cotits. 

GBNEVA  NAT.  BANK,  Respondent.  T. 

GRAHAM,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Janu- 
ary 13.  1903.)  Action  by  the  Geneva  National 
Bank  against  James  Graham,  impleaded,  etc. 

PEB  CUBIAM.  Order  affirmed  with  flO 
costs  and  disbnrsements.  This  renders  the  de- 
daion  of  motion  to  dismiss  appeal  unnecessary. 

8PBING  and  HI8C0CK,  J  J.,  dissenting. 


GERMAN  AMEBICAN  BANK  OF  ROCH- 
ESTER T.  STEIN  et  al.  ^upreme  Court  Ap- 
pellate Division,.  Fourth  Department.  Janu- 
ary 30, 1903.)  Action  b^  the  German  American 
Bank  of  Rochester  against  Leopold  Stefn  and 
others.  No  opinion.  Motion  for  reargument 
denied,  with  f  10  costs.  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  denied. 

In  re  GILCHRIST'S  ESTATE.  (Supreme 
Court  Appellate  Division,  Second  Department 
January  16,  1903.)  In  the  matter  of  the  appli- 
cation for  letters  of  administration  on  the 
goods,  chattels,  and  credits  of  James  A.  Gil- 
christ deceased.  No  opinion.  Order  of  Sur- 
rogate's Court  of  Kings  county  (7S  N.  Y.  Snpp. 
1055)  affirmed,  with  |10  costs  and  dlsbotae- 
ments. 
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QITUQR  et  al.,  Respondents,  t.  RUSSIAN 
CO.,  Appellant  {Supreme  ConrC,  Appellate 
Diviiion,  First  Department  February  20, 
1903.)  Action  by  Abraham  Gitler  and  an- 
other aninst  RvmIsu  Co.  for  Sea,  etc,  Ins. 
J.  Jj.  Bernstein,  for  appellant.  '  A.  D.  Lind, 
for  reapondeats.  Na  opinion.  Order  affirmed, 
with  ¥10  costs  and  disbursements.  Appeal 
from  order  denying  motion  for  reargnment  dis- 
missed. 

GOETSCHIUS,  Respondent,  r.  HARLAM, 
Appellflnt,  (Supreme  Court,  Appellate  Divf- 
Bion.  First  Department.  January  23,  1903.> 
Action  by  John  H.  Goetschius  against  Edward 
H.  Hnrlam.  D.  McCurdy,  for  appellant  W- 
R.  Adnnis,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 
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partment.  January  27,  1003.)  Action  by  J. 
Herbert  Grant  against  the  city  of  Rocbenter. 
No  opinion.  Motion  for  ieave  to  appeal  to  the 
Conrt  of  Appeaii  granted. 


GOLDBERO,  Respondent,  t.  LONDON  et 
at.,  ApnolIantB.  (Supreme  Court,  Appellate  Di- 
vision. First  Department  F^rnary  20,  1003.) 
Action  by  Harris  Goldberg  against  Reuben 
London  and  another.  From  an  order  amend- 
ing plaintiff's  summons  herein,  defendants  ap- 
peal. ModiSed.  C.  C.  Bernheimer,  (or  appel- 
lants.    A.  U.  Sarasobn,  for  respondent. 

PER  CURIAM.  The  order  appealed  from 
should  be  modified  hy  strilting  out  the  provi- 
sion awarding  costs  to  the  plaintiff,  and  grant- 
ing the  motion  upon  the  payment  of  $10  costs 
by  the  plaintifC  to  the  defendants,  and  as  thus 
modified  affirmed,  with  costs  to  the  appellants. 

VAN  BRUNT,  P.  J.  I  dissent  I-  think 
that  the  order  appealed  from  should  be  re- 
versed on  the  ground  that  the  court  conld  nev- 
er acquire  jurisdiction  by  the  service  of  a  sum- 
mons of  the  character  of  the  one  In  the  case 
at  bar.  notwithstanding  the  dedslons  to  the 
contrary. 

in  I.  '  '  J-1 

OOLUBACK,  Respondent,  t.  ALMODO,  Ap- 
pellRut  (Supreme  Court,  Appellate  Division, 
Second  Depnrtment  January  9,  1G03.)  Ac- 
tion by  Myron  B.  Goluback  agalnat  Gerardo 
D.  Almodo.  No  opinion.  Jndgment  of  the 
Municipal  Court  reversed,  on  the  ground  that 
the  remedy  of  the  plaintiff  is  action  for  breach 
of  contract,  and  not  upon  negligence.  See 
Frank  T.  Mandel  (App.  Div.,  Secqnd  Depart- 
ment, Nov.  21,  1002)  fS  N.  T.  Supp.  855;  Gold- 
beiT  T.  Beadine,  Id.  77& 

GOTHAM,  Respondent,  t.  ROULSTON,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department  January  23,  1903.)  Ac- 
tion by  Mary  h.  Gotham  against  Reuben  H. 
Roulston.  Ko  opinion.  Motion  denied,  without 
costs  to  either  party. 


GRAHAM,  Resjrandent,  v.  SYRACUSE 
OHILLBD  PLOW  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Depart- 
ment January  6,  1903J  Action  by  Arthur  H. 
Graham  against  the  Syracuse  Chilled  Plow 
Oompany.  No  opinion.  Jndgment  and  order 
affirmed,  with  costs. 

GRANT  V.  CITY  OF  ROCHESTER.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 


GRANT  V.  MAYOR,  ETC.,  OF  CITY  OP 
NKW  YORK.  (Supreme  C3ourt  Appellate 
Division,  First  Depnrtment  February  13, 
1903.)  Action  by  Frances  E.  Grant  against 
the  Mayor,  etc.,  of  City  of  New  York.  No 
opinion.    Motion  granted,  with  $10  costs. 


In  re  GRANT  AVE.    (Supreme  Court,  Ap- 

Sellate  Division,  First  Department  January 
,  1008.)  In  the  matter  of  Grant  avenue.  No 
opinion.  Motion  denied,  as  leave  does  not  seem 
to  be  necessary  In  cases  of  this  description. 


GREENE,  Respondent,  v.  KNOX  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Dirisinu. 
Second  Department  January  23,  1903.)  Ac- 
tion by  J.  Warren  Greene  against  Charles  H. 
Knox  and  others. 

PER  CURIAM.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted,  and  the  fol- 
lowing questions  certified:  First  Docs  the 
complaint  state  facts  sufficient  to  constitute  a 
cause  of  action?  Second.  Has  the  plaintiff  le- 
gal capacity  to  E>ue?  Third.  Have  causes  of 
action  been  improi)erly  uuited  in  the  complaint? 


GRETSCHEL,  Respondent,  T.  VOLKEN- 
ING,  Appellant.  (Suprt-me  Court,  Appellate 
Division.  Second  Department  Febrnaiy  11, 
1903.)  Action  by  Joseph  Uretschel  against  Otto 
Volkening.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  witb  costs. 

GRETSCHEL,  AppeUant,  t.  YOLKBNING. 

Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  February  11,  1903.) 
Action  hy  Joseph  Gretschel  against  Bertha  Vol- 
kenlag. 

PER  OURIABl  Order  setting  atdde  the  ver- 
dict and  granting  a  new  trial  modified  by  insert- 
ing a  provision  requiring  the  defendant  to  pay 
the  costs  of  the  trial  and  all  disbursements  in 
the  action  to  date,  togetim  with  the  costs  of 
this  appeal,  all  to  be  paid  witliin  20  days  from 
the  entry  of  this  order;  otherwise  order  re- 
versed, and  judgment  unanimously  directed  on 
the  verdict,  with  costs,  and  costs  of  this  appeat 


GROARKE.  Appellant,  T.  LAEMMLK,  Re- 
spondent. (Supreme  Court  Appellate  Division, 
First  Department.  February  6,  1003.)  Action 
by  Francis  J.  Groarke,  an  infant  against 
George  Laemmle.  S.  R.  Taylor,  for  appellant 
D.  Berier,  fur  respondent  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursomenta, 
on  the  authority  of  Turetl  t.  Railroad  Co.,  46 
App.  Div.  296,  61  N.  T.  Supp.  308. 


GROSS,  Appellant,  v.  CARROLL  et  al.,  R«. 
spondents.  (Supreme  Court.  Appellate  Divisioii, 
Second  Department.  January  23,  10(^  Ac- 
tion by  Joseph  Gross  against  Lawrence  F.  Car- 
roll and  Daniel  J.  Carroll.  No  opinion.  Ord« 
affirmed,  with  $10  costs  and  disburseukents. 
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GUNTHER  T.  NEW  YORK  GENT.  &  H. 
R.  R.  CO.  (Sapreme  Court,  Appellate  Dirision, 
First  Department.  January  23,  1903.)  Action 
by  Herman  Guntber,  es  administrator,  against 
the  New  York  Central  &  Hudson  River  Railroad 
Company.  No  opinion.  Upon  payment  of  |10 
costs,  plaintiff  permitted  to  submit  his  points  on 
appeal,  and  defendant  to  reply  to  same,  unleaa 
defendant  desires  oral  argument,  in  which  case 
default  opened  on  pa}-ment  of  such  costs,  and 
plaintiff  allowed  to  put  case  on  calendar  for  ar- 
gument 


HAAN  et  al.,  Respondents,  v.  ROBBRT,  Ap- 
pellant. (Supreme  Court,  App<>nate  Divistoa, 
First  Department.  January  0, 1903.)  Action  by 
R.  M.  Haan  &  Co.  against  Julia  Robert.  J.  M. 
Bowers,  for  appellant.  W.  F.  Severance,  for  re- 
filiondents.  No  opinion.  Order  modified  by  re- 
quirinst  plaintiff  to  give  a  bond  to  pay  whatever 
amount  may  be  found  due  for  the  use  of  the  wa- 
ter, in  the  event  that  it  shoald  be  finally  deter- 
mined that  the  plaintiff  la  not  entitled  to  judg- 
ment in  this  action,  and  as  modified  affirmed, 
without  coats. 


HAOAN  v.  EAST  RIVER  BRn)GB  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  6,  1903.)  Action  by  Caro- 
line A.  Haean  against  the  Eaat  River  Bridge 
Company.  Ko  opinion.  Hotkn  granted,  with 
910  costs. 

HALL  V.  OILMAN.  (Supreme  Comrt,  Appel- 
late Division,  First  Depisrtment.  Febmary  6, 
190S.)  Action  by  Helen  P.  Hall  against  'nie- 
opbilus  Oilman.  No  opinion.  Motion  denied. 

HALL  V.  IRWIN.  (Supreme  Conrt,  Appellate 
Division,  First  Department.  February  tt.  1903.) 
In  the  matter  of  Charles  W.  Hail  against  George 
C.  Irwin.   No  opinion.  Motion  denied. 


HARNETT,  Appellant,  v.  SMITH,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  30.  1008.)  Action  by 
Maurice  Harnett  agaiast  Clarence  L.  Smith. 
No  opinion.  Order  affirmed,  with  ¥10  costs  and 
disbursements. 

HARKINGTON,  Respondent,  v.  BRIE  R.  CO., 
Appellant.  (Supreme  (Jotirt,  Appellate  Division. 
Second  Department.  February  11.  1903.)  Ac- 
tion by  Carrie  Harrington  against  the  Ei-ip  Rail- 
road Company.  No  opinion.    Motion  denied. 

HARRIS,  Respondent,  v.  HARRIS,  Appel- 
lant. (Supreme  Court,  Appellate  Division.  Sec- 
ond Department.  January  16,  1903.)  Action  by 
Blanche  H.  Harris  against  Charles  T.  Harris. 
No  opinion.    Motion  denied. 

HERMAN,  Respondent,  v.  RADBR.  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  ».  1908.)  Action  by 
Ahrnham  Herman  against  Charles  Rader.  No 
opinion.  Judgment  of  the  Mnnlcipal  Conrt  af- 
firmed, with  costs.   

IIIRSHBACH   T.    KBTCHUH.  (Supreme 
Court,   Appellste  Division,  E^rst  Department. 
80  N.Y.S.-72 


February  6,  1903.)  Action  by  Simon  Hirshbach 
against  Alexander  P.  Ketchum.  No  opinion. 
Motion  dismissed. 

HOAGLAND  &  ROBINSON  CO.,  Respond- 
ent, V.  ROBINSON  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  6.  1003.)  Action  by  Hoatdand  &  Rob- 
inson Company  against  Samuel  A.  Robinson  and 
others.  L.  J.  .Tersawitz,  for  appellants.  J.  K 
Bullen.  for  respondent.  No  opimon.  Judgment 
affirmed,  with  costs. 


HODGES  et  al..  Appellants,  v.  WALKER, 
Defendant  (CORNELI^.  Responieut).  (Supreme 
Court,  Appellate  Division,  Second  Department. 
January  23,  1903.)  Action  by  Appolonia  Hodges 
and  another  against  Norman  S.  Walker,  Jr.,  aa 
trustee,  and  Margaret  J.  Cornell.  No  opinion. 
Motiou  denied* 

HOLLAND  et  al..  Respondents,  v.  EDDY  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  January  6,  1903.) 
Action  by  Nelson  Holland  and  others  a^inst 
George  W.  Eddy  and  others.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

HOPCROFT,  Appellant,  v.  INTERURBAN 
ST.  RY.  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  January  9, 
1903.)  Action  by  Harry  E.  Hopcroft  as  admin- 
istrator against  the  Interurban  Street  Biiilway 
Company.  G.  S.  Daniels,  for  appellant.  J.  ilL 
O'Neill,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


HOPKINS,  Respondent,  v.  MEYER  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  January  16,  1903.) 
Action  by  Gilliert  P.  Hopkins  against  Julian  H. 
Meyer  and  another.  No  opinion.  Motion  for  re- 
settlement of  order  denied.  This  court  cannot 
affirm  an  order  or  any  part  thereof  which  is 
not  appealed  from. 

In  re  HUNT.  (Supreme  Court.  Appellate  Di- 
vision, Fourth  Depiirtmcnt.  January  27,  1003.) 
In  the  matter  of  the  proceedings  for  the  disbar- 
ment of  Dennis  W.  Hunt,  an  attorney  and  coun- 
selor at  law.  No  opinion.  Order  to  show  cause, 
returnable  March  10,  1803,  entered. 


HURL  V.  Nj:W  YORK  CENT.  &  H.  R.  R. 
CO.  (Supreme  Court,  Appellate  Division. 
Fourth  Department  January  20,  1903.)  Action 
by  .\lbert  Hurl  against  the  New  York  Ceiilral 
&  Hudson  River  Railroad  Company.  No  opin- 
ion. Motion  for  leave  to  appeal  to  Court  of  Ap- 
pcila  granted. 


HUTCHINSON,  Respondent  v.  ELDER.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  27,  1903.)  Ac- 
tion by  Orville  Hutebinson  against  William  B. 

Elder. 

PER  CURIAM.  Order  affirmed,  with  costs. 
McLENNAN.  J.,  not  voting. 
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JA0K8ON,  KMpondent,  t.  BROOKLYN 
DAILT  BAaLE,  Appellant  (Sapreme  Oonrt, 
Appellate  DiTislon,  First  Department  Janaair 
2S,  1006.)  Action  br  Agnes  V.  Jackson  against 
the  Brooklrn  Daily  Easle.  W.  N.  Dykman,  for 
ai^llant  O.  C.  Harrison,  for  respondent  No 
opinion.  Upon  the  plaintiff  stipulating  to  rodnce 
toe  judgment  as  entered  to  the  sum  of  $1,696.40, 
the  jodgment  as  so  reduced-  affinned,  vithout 
costs  tu  either  par^;  if  each  stipulation  be  not 
Ktm.  jadfimeiit  rererwd,  nev  trial  ordered,  costs 
to  appellant  to  abide  event 

JOHNSON,  RespoDdentTr.  NEW  YORK  &  P. 
TBLEPHONB  &  TELBGRAPH  CO.,  Appel- 
lant. (Supreme  Court,  Appellate  Divisioo,  Fourth 
Department  January  13, 19030  Action  by  James 
G.  JohnBon  against  the  New  York  &  Fennsylva- 
nia  Telephone  &  Telegraph  Company.  No  opin- 
ion. Motion  for  reargtunent  denied,  with  $10 
coats  and  disbursements.  Motion  for  leare  to  go 
to  the  Court  of  Appeals  denied. 


JONES  T.  SCHEIRMERHORN  et  al.  (Su- 
preme Court,  Appellate  DiTiaion,  Fonrth  Depart- 
ment. January  13,  1903.)  Action  by  B.  Willard 
Jonee,  as  trustee,  etc.,  against  John  M.  Scher- 
merhom  and  others.  No  opinion.  Motion  for 
leave  to  go  to  Court  of  Appeals  denied,  with  $10 
costs  and  disbursanents. 

JONES  T.  WILLIAMSBURG  FIRE  INS. 
00.  {Supreme  Court.  Appellate  Division.  First 
Department  JanoaiT  0.  IdOSJ.  Action  by  Ben- 

{amin  W.  Jones  against  the  Williamsburg  Fire 
nsaranee  Company.  No  opinion.  Motion  grant- 
ed, so  far  as  to  dismiss  appeal,  with  $10  costs. 

JORDAN  et  al.  Respondents,  v.  UNDER- 
HILL,  Appdlant  (Supreme  Gonrt,  Appellate 
Division.  First  Departm«»nt  February  6,  1903.) 
Action  bv  Nina  Jordan  and  another  against  Ed- 
ward C.  Underhill.  J.  A.  Koones,  for  appellant. 
J.  G.  Deane,  for  respondents.  No  oplDion.  Or- 
der aflirmed,  witii  $10  costs  and  diBbarsementB. 

KAMINSKI,  Respondent-Appellant  t. 
SCHEFER  et  al.,  Appellants-Respondents.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. January  23,  1903.)  Action  hy  Esther 
Kaminski  against  Carl  Schefer  and  others.  A. 
Blumenstiel,  for  appellants-respondenta.  O. 
Horwitz,  for  respondentuppellant.  No  opinion. 
Judgment  and  oraer  affirmed,  with  coats  to  the 
plaintiff  respondent. 

In  re  KBARB77L.  (Supreme  Gonrt,  Appel- 
late Division.  Second  Department  Febrna^  11, 
1903.)  In  the  matter  of  the  application  of  Ftaa- 
cis  J.  Kearful  for  admission  to  the  bar.  No  opin- 
ion.  Application  granted. 

KEEFE  et  al^  Appellants,  t.  THIRD  NAT. 
BANK  OF  SYRACUSE  et  al.,  Respondents. 
(Supreme  Court,  Appoilnte  Division,  Fourth  De- 
partment. January  6,  1903.)  Action  by  Arthur 
J.  Keefe  and  others  against  the  Third  National 
Bank  of  Syracuse  and  others.  No  oplirion. 
Judgment  amrmed,  with  costs. 

KEEGAN,  Respondent,  t.  EINSTEIN.  Ap- 
pellant   (Supreme  Court,  Appellate  Division, 


Second  Department.  FebmaiT  11,  IWIS.)  Ac- 
tion by  Maty  Keegan  against  Jacob  A.  Einstein. 
No  cq^nion.  Judgment  of  Hie  Mmilelpat  Court 
aflbmed,  widi  coats. 

KELLY  T.  TdEISS.  (lupreme  Court  Appel- 
late Division,  First  Department  January  10, 
100S.)  Action  br  Bridget  M.  Kelly  against 
Alice  M.  Theisa.  No  opinion.  Uotioa  denied, 
with  $10  corts. 

KENNEDY,  Appellant.  T.  SULLIVAN,  Re- 
spondent (SULLIVAN,  Defendant).  (Supreme 
Court,  Appellate  Division,  Second  D^artment. 
January  23,  1903.)  Action  by  Mary  A.  Ken- 
ned;r  against  George  T.  Sullivan  and  Nettle  EL 
Sullivan,  No  opinion.  Leave  to  withdraw  ap- 
peal granted,  witbout  costs. 


KIMBALL.  Respondent,  t.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division.  Second  Department.  Janu- 
ary 0,  1006.)  Action  by  Ebenecer  E.  Kimball 
against  the  Metropolitan  Street  Railway  Oom- 
pany.  No  opinion.  Judgment  and  ocder  tmani- 
mou^  afflraifld,  with  costa. 

KLEBS,  Reqwndent.  r.  NEW  YORK  &  Q. 
C.  RY.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Siecond  Department  January  9. 
1008.)  Action  by  Wally  Klebs  against  the  New 
York  &  (Queens  County  Railway  (Company.  No 
opinion.  Judgment  and  order  nnanlmondy  af- 
firmed, vrith  coats. 

KOEHLER  et  al.  v.  BRjVDY.  (Supreme 
Oonrt,  Awellate  Division,  First  Department 
January  23,  1903.)_  Action  t)r  H.  EToeUor  & 
Co.  against  Jamea  W.  Brady.  No  opinion.  Mo- 
tion denied. 


KOLIjE,  Respondent  v.  NORTHERN  AS- 
SDR.  CO.  OF  LONDON,  ENG.,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 

Sartment  January  30,  1903.)  Action  by  John 
CoUe  against  the  Northern  Aisurance  Company 
of  London,  England.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursementa. 


KOLLBl  Respondent  v.  SZEStLIP.  Appellant. 
(Supreme  Court,  Appellate  Division.  Second  De- 

Kirtmrat   January  23,  1803.)    Action  by  John 
olle  against  John  Sierlip  (the  name  "John"  be- 
ing fictitlooB,  eta).  No  opinion.  Motion  granted. 


KOPP  T.  WHITE.  (Supreme  Court,  Appel- 
late Division,  Firat  Department  January  16, 
190B.)  Action  Robert  Kopp  against  George 
W.  White.   No  opinion.   Moutm  dismissed. 

KRAKAUER  v.  LAVELLE  et  al.  (Supreme 
Cyourt  Appellate  Division,  First  Department. 
January  lo,  1908.)  Action  by  Fanny  Krakaaer 
against  George  A.  Levetle  and  others.  No  opin- 
ion. Motion  granted  so  far  as  to  dismlaa  appeal, 
with  $10  coata.  ^^^^ 

KRING,  Appellant,  v.  KERSTER.  Respond- 
ent (Supreme  Ck>urt,  Appellate  Division,  Second 
Department    February  11,  1908.)    Action  hr 
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Philip  Krlog  against  Isaac  Kerater.  Ko  opio- 
ion.  Judgment  of  the  Mimidpal  Court  affirmed, 
Kith  cokta. 

LAMURA,  Bespondeot,  t.  LAMUBA  et  al., 
Appellants.  (Supreme  Court.  Appellate  Division, 
First  Department.  Febmar;  20,  1003.)  Action 
hr  Vincenao  Lamnra  against  Frederico  Lamura 
and  another.  G.  A.  Knoblodi,  for  appellants.  L. 
H.  PrendennBt,  tor  rasptmoent.  No  otAoion. 
Judgment  alnnned,  with  eoata. 

LANGEV  Respondent,  v.  ROSEN,  Appellant 
<Saprem«  Court,  Appellate  Division,  Second  De- 
partment January  16,  190Ct.)  Action  hj  Isa- 
dore'Lange  against  Abraham  Rosen.  No  opin- 
ion. Jud^nnent  of  the  Municipal  Court  affirmed 
hj  default,  with  costs. 

LAURIER,  Respondent,  t.  POLLOCK,  Ap- 
peHant  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  30,  19030  Ae- 
tioo  by  Eugene  Laurler  against  Moriam  B.  Pol- 
lock personally  and  as  administratrix,  etc.  No 
opinion.  Judgment  and  order  affirmed,  with 
coats. 

LEONARD  T.  BABNUM  at  al.  {Supreme 
Court,  Appellate  DiTisk>n.  Third  Department 
January  23,  1903.)  Action  by  Chatfield  Leon- 
ard, as  receiver,  etc.,  of  Curtis  A  Bamum, 
against  Curtis  A.  Bamum  and  others.  No  opin- 
ion.  Motion  denied. 

LBVT  et  al..  Appellants,  v.  ARMSTRONG. 
Bespondent  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  February  6,  1909.) 
Action  by  Isaac  levy  and  another  against  Wal- 
ter J,  Armstrong.  J.  Rosenzweig,  for  appel- 
lants. B.  Johnson,  for  respondent.  No  optaion. 
Order  affirmed,  with  910  costs  and  diurarse- 
ments. 

LEVY,  AppeUant,  v.  LHVT,  BeapondMit. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  20,  1903.)  Action  by 
Bertha  S.  Levy  against  Moses  Levy.  E.  Mich- 
ling,  for  appellant  B.  W.  Fox,  Iot  Mspondent 
No  opinfw.  Order  affirmed,  with  910  costs  and 
disbursements. 

LINCX)LN  SAFE  DEPOSIT  CO.,  Respond- 
ent, V.  McDonald,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  23.  IOCS.)  Action  by  the  Lincoln  Safe 
Dei)osit  Company  against  John  B.  McDonald, 
impleaded.  P.  A.  Brown,  for  appellant  S. 
Hoff,  for  respondent  No  opinion.  Order  affirm- 
ed, with  $10-  costs  and  disbursements. 

UVESEY  et  al.,  Appellants,  v.  JONES,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  January  16,  1903^  Ac- 
tion by  Mary  Edith  Livesey  and  James  UTesey 
against  Jane  T.  Jones,  as  executrix,  etc.,  of 
Samuel  B.  Jones,  decuued.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

LUMBER  BXOH.  BANK,  Respondent  T. 
CITY  OF  NORTH  TONAWANDA,  Appellant 


(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment January  G,  1903.)  Action  by  the  Lum- 
ber Exchange  Banlt  against  the  city  of  North 
Tonawanda.  No  opimon.  Judgment  affirmed, 
with  costs. 


McCABB,  Respondent,  v.  TREOAHTIN  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  January  10,  1903.) 
Action  by  Peter  SIcCabe  against  James  W.  Tre- 
cartin  and  Solon  E.  Turner.  No  opinion.  Judg- 
ment and  order  unanimous  affirmed,  with  costs. 

McCarthy,  Respondent,  v.  YONKERS  R. 
CO.,  Appellant.  (Supreme  (Jonrt,  Appellate  Di- 
vision, Second  Department.  January  16.  1903.) 
Action  ^  Charlea  H.  McCarthy,  Jr.,  by  Charles 
H.  McCarthy,  Us  guardian  ad  Utem,  againat 
the  Ywikers  Railroad  Company.  No  otAnion. 
Judgment  and  order  unanimously  afflmied,  with 
costa. 

McCONNELL,  Respondent  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Awellant.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
January  27,  1903.)  Action  by  Mary  McConnell, 
as  administratrix,  etc.,  against  the  New  York 
Central  &  Hudson  River  Railroad  Company. 
No  opinion.  Judgment  and  order  affirmed.  See 
71  N.  Y.  Supp.  616l 


McCOY.  Respondent,  v.  MUNRO,  Appellant. 
(Supreme  Court  Appellate  Division.  Second  De- 
partment January  8,  1903.)  Action  by  Wil- 
liam McCoy,  an  infant^  etc.,  against  George  W. 
Munro.  No  oidnlon.  Motkm  denied,  with  $10 
costs. 

In  ro  McDonald.  (Supreme  Court  Appel- 
late Division,  First  Department.  February  6, 
1903.)  In  the  matter  of  John  B.  McDonald.  G. 
L.  Rives,  for  appellant.  G.  W.  Wickersham,  for 
respondent  No  opinion.  Reargument  ordered. 

McFADDEN.  Reapondent,  v.  METROPOLI- 
TAN ST.  RY.  <30.,  Appellant.  (Supreme  CJourt, 
Appellate  Division,  First  Department  January 
23,  1003.)  Action  by  William  P.  McFadden 
against  the  MetropoUtau  Street  Railway  Com- 

fiany.  B.  H.  Ames,  for  appellant.  H.  L.  Frank- 
in,  for  respondent.  Nu  opinion.  Upon  the 
plaintiff  stipulating  to  reduce  the  judgment  as 
entered  to  the  sum  of  $2,368.58,  the  judgment 
as  so  reduced  affirmed,  without  coats  to  either 
party;  if  such  stipulation  be  not  ^ven,  Judgmoit 
and  order  reversed,  new  titel  ordered,  coiti  to 
appellant  to  abide  event 

McGUIRE,  Respondent  v.  HALL,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment January  23,  1903.)_Action  by  James 
C.  McGuire  against  Charles  W.  Hall.  L.  Skid- 
more,  for  appellant.  H.  W.  Haydeu,  for  re- 
spondent No  opinion.  Judgment  affirmed,  with 
costs,  on  the  opinion  of  the  court  below. 

MACK,  Appellant  v.  MAYOR,  ETC.,  OF 
CITY  OF  NEW  YORKj  Respondent.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  6,  1903.)  Action  by  Michael  J.  Mack 
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against  the  Major,  AldermeD.  and  Comiuoualty 
of  the  City  of  ^ew  York.  L-  L,  Kellogg,  for  ap- 
pellant. T.  Conaoliy,  for  respoDdent  No  opin- 
ion. Judgment  affirmed,  with  costa,  on  the  opin- 
ion of  the  court  below,  n  N.  Y.  Supp.  8U9. 

McKENZIB,  Responded  t.  METROPOLI- 
TAN ST.  KY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department.  February 
G,  1003.)  Action  by  Annie  M.  McKenzie  against 
the  Metropolitan  Street  Railway  Company.  A. 
Ofuer,  for  appellant.  V.  P.  Donihee,  fw  re- 
spondent. No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

McLEBNON,  Respondent,  t.  MOONEY.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  20.  IWH.)  Ac- 
tion by  Rose  A.  McLenion  against  Edwin  S. 
Mouuey.  No  opinion.  Judgment  affirmed,  with 
coats. 


MADIGAN,  AppeUant,  T.  THIRD  AVE.  R. 
CO..  RespondeDt  (Supreme  Court,  Appellate 
Division,  First  Department.  February  6,  IWA.) 
Action  by  Daniel  Madigau  against  the  Third 
Avenue  Railroad  Company.  U.  W.  Bristol,  for 
appellant  A.  O.  Ormsbee,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costa,  on  the 
<Vini<m  in  68  App.  Div.  123,  74  N.  Y.  Supp.  ,143. 

In  re  MALCOM  BREWINQ  00.  (Supreme 
Court  Appellate  Division,  Second  Department 
February  11,  1908.)  In  the  matter  of  the  vol- 
untary dissolution  of  tlie  Malcom  Brewiiv  Com< 
pany.  No  opinion.  Motion  denied. 

MARTIN  T.  KAR.  (Supreme  Court,  Appd- 
late  Division.  First  Department  January  16, 
1903.)  Action  Joseph  Martin  as  receiver 
against  De  Wit  Kar  iodividoally,  etc  No  opin- 
ion. Motion  granted  so  far  aa  to  dismisa  ap- 
paal,  with  $10  costs.  

MARTIN,  Appellant  UNIVERSAL 
TRUST  CO.,  Respondent  UNIVERSAL 
TRUST  CO.,  Respondent  v.  MARTIN  et  al., 
Appellants.  (Supreme  Ck)urt  Appellate  Division, 
Second  Department.  January  0.  1903.)  Actions 
hs  Sarah  Martin  against  the  Universal  Trust 
Company,  and  by  the  Universal  Trust  Company 
against  Sarah  Martin  and  others.  No  opinion. 
Order  resettled  so  as  to  provide  that  the  costs 
and  disbursements  awarded  to  the  appellant 
abide  the  final  resnlt  of  the  action. 

MAYBAUM  v.  MEYE^.  (Supreme  Court 
Appellate  T>iviBion,  First  Department  Febru- 
ary 20.  1903.)  Action  by  August  H.  Maybaum 
against  Louis  Meyer.  No  opinion.  Motion  de- 
nied on  paj'ment  of  $10  costs,  and  upon  payment 
of  an  additional  f  10  leave  given  to  apply  to  the 
court  below  to  open  default 


In  re  MAYOR,  ETC..  OF  CITY  OP  NEW 
YORK.  In  re  STATION  PLACE.  (Sapreme 
Court,  Appellate  Division,  First  Department 
Febmary  20,  1908.)  In  the  matter  of  Se  mayor, 
etc.,  of  the  city  of  New  Yotlc.  In  re  Station 
Place.  P.  M.  Brett,  for  appellant.  J.  P.  Dunn, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costa  and  dlsbursementa. 


MAZURKOWITZ,  Respondent.  SHINKO 
et  al.,  Api%Ilant8.  JSupreme  Court  Appellate 
Division.  Second  Department  January  ll\ 
1903.)  Action  by  Mary  Mazurkowitz  against 
John  Shinito  and  another.  No  opinion.  Ja'.f- 
ment  of  the  Municipal  Court  amnned  hy  de- 
fault, with  coata. 

MEIGGS,  Re^ndent  HOAGLAND,  Ap- 
pellant. (Supreme  Court  Appellate  DiviKii-n, 
Second  Department.  March  6, 1903.>  Action  by 
Mary  A.  Aleiggs  against  Raymond  Uoaglaod. 
From  a  judgment  for  plointifF,  defendant  ap- 
peals. Reversed.  James  C.  Bergen,  tos  appe- 
lant.   Henry  L.  Bogert,  for  respondoit. 

PER  CURIAM.  We  think  that  inaBmodi  as 
SO  years  had  not  expired  at  the  time  of  the  trial 
of  this  action,  after  the  second  n.<cord  la  Penn- 
sylvania, the  decision  of  this  case  most  be  n-a- 
trolled  by  the  former  decision  in  Meigga  v.  Hoj.^ 
land,  68  App.  Div.  182,  74  N.  Y.  Supp.  -Sii. 
Judgment  reversed,  and  new  trial  granted,  c^isn 
to  the  appellant  to  abide  the  final  award  of  cot.x&. 

WOODWARD.  J.  (dissenting).  This  action  is 
brought  to  compel  specific  performance  of  a  con- 
tract of  purchase  and  aale  made  and  entered  into 
between  the  partiea.  The  plaintiff  tendered  a 
deed  of  the  premises  in  dispute,  and  tbe  defend- 
ant dedined  to  accept  the  same  on  the  ground 
that  the  plaintiff  did  not  offer  a  good  title.  The 
case  has  been  tried  twice,  resulting  in  jodgments 
In  favor  of  the  plaintiff  at  both  trials.  It  is  here 
on  a  second  appeal  upon  substantially  the  sama 
facta  which  were  preaented  upon  the  former  ap- 
peal, except  that  uie  plaintiff  put  in  evidence  an 
exemplified  copy  of  the  will  under  which  she 
claims  title,  wUch  will  waa  executed  and  publish- 
ed in  PhiladelphLi,  in  the  state  of  Penniiyivatua. 
The  conceded  source  of  title  la  the  Greenwood 
Cemetery  Association,  and,  according  to  the 
books  of  that  association,  the  lot  or  lota  in  con- 
troversy were  sold  by  it  to  one  John  F.  Clen  on 
the  IXth  day  of  April,  1853.  A  deed  waa  given 
at  the  time,  bat  it  cannot  now  be  found.  It  is. 
however,  conceded  that  tbe  title  at  one  time  vest- 
ed in  the  said  John  F.  Cleu.  and  his  remains 
were  interred  in  one  section  of  the  premises  od 
the  9tb  day  of  August,  1860.  The  remains  were 
disinteiTed  in  1872,  at  tbe  request  of  bia  widow, 
and  interred  in  another  lot  in  Greenvrood.  Mr. 
Cleu  left  a  last  will  and  testament  by  whidi  be 
bequeathed  to  hla  widow  all  "real  estate,  person- 
al and  mixed."  This  will  was  executed  hi  Phil- 
adelphia, and  waa  there  admitted  to  probate  dd 
the  27th  of  August,  1866.  The  witnesses  wb» 
proved  the  will  did  not  at  that  time  state  that 
they  acted  as  witnesses  at  the  request  of  the 
testator,  nor  does  tbe  attestation  clause  state  that 
such  was  the  fact.  On  the  27th  day  of  Novembw. 
1872,  the  witnesses  again  appeared  before  ibe 
probate  court  in  Philadelphia,  and  atated  and«r 
oatb  that  they  had  been  requested  by  the  testatvr 
to  act  aa  witnesses  at  the  time  they  did  so  act 
Two  days  after  this  second  appearance  of  th« 
witnesses  before  the  probate  court  in  Philaifl- 
phia,  an  exemplified  copy  of  the  will  and  of  tbe 
proof  was  filed  in  the  office  of  the  sorrogate  if 
the  county  of  Kings.  On  the  6th  of  Decembo'. 
1872,  a  deed  was  recorded  in  Kings  coanty.  hs 
which  Mrs.  Cleu,  the  legatee  under  the 
transferred  the  lots  in  controveri^  to  tiw  plaiatii 
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tn  this  action,  In  bo  far  as  she  could  accompliBh 
this  object,  and  the  qneBtion  presented  on  this 
appeal  is  whether  the  plaintiff  has  a  good  title. 
If  she  has,  then  there  u  no  guestlon  that  she  ts 
entitled  to  judgment  compelling  a  specific  per- 
formance of  the  contract,  and  the  defendant  ap- 
pears willinft  to  perform,  provided  he  can  be  as- 
sured of  a  perfect  title. 

There  is  no  question  that  John  F.  Olen,  by  his 
laBt  will  and  testament,  intended  to  vest  his 
estate,  real,  personal,  and  mixed.  In  his  widow. 
He  died  hi  1866,  was  interred  in  the  premises 
now  In  dispute,  and  his  widow  and  heirs  at  law 
from  that  time  op  to  the  present  have  acted  upon 
the  theory  that  the  will  operated  to  vest  in  the 
widow  all  of  the  property  of  which  the  testator 
died  seised,  and  aU  of  the  heirs  at  law,  with  the 
«xceFtion  of  a  minor  grandchild  (and  she  in  so 
far  as  she  is  capable  of  acting),  have  joined  in 
a  quitclaim  deed  of  the  premises  in  dispute  tu 
the  plaintiff.  If  the  witnesses  who  proved  the 
will  had  testified  at  the  time  the  same  was  ad- 
mitted to  probate  that  they  had  witnessed  the 
execution  of  the  same  at  the  request  of  the  tes- 
tator, there  would  have  been  no  qaestion  as  to 
the  effect  of  the  will;  it  would  have  operated  to 
vest  the  property  in  the  testator's  widow.  If 
these  witnesses  did,  in  fact,  witness  the  execu- 
tion of  the  will  at  the  request  of  the  tesUtor, 
and  no  one  diapotea  their  subseqoent  sworn 
statement  that  such  vros  the  case,  there  wonld 
seem  to  be  do  doubt  of  the  sufficiency  of  such  a 
will  to  convey  title  to  the  testator's  property. 

Hie  provision  of  the  statute  is  that  "there  shall 
be  at  least  two  attesting  witnesses,  each  of 
whom  shall  sign  his  name  or  b  witness,  at  the 
end  of  the  will,  at  the  request  of  the  testator." 
2  Kev.  St.  p.  63.  If  the  will  was  in  fact  made, 
executed,  and  published  with  all  the  formalities 
required  by  the  law,  it  is  certain  that  a  mere  de- 
fect in  the  proof  in  probating  the  will  could  not 
oi>erate  to  vest  any  rights  in  the  testator's  heirs 
at  law.  There  might  be  a  defect  in  the  title  of 
the  beneficiary  under  the  will,  owing  to  a  lack  of 
«  sufficient  record,  bat  the  heirs  at  law  would 
take  no  title;  they  wonld  simply  occupy  the  same 
position  that  they  wonld  be  in  if  the  will  had 
not  been  offered  for  probate.  In  other  words,  if 
the  will  had  not  been  offered  for  probate  until 
the  27th  day  of  November,  1872  (the  date  when 
the  subscribing  witnesses  appear  and  testify  tbat 
the  will  was  executed  in  tbeu>  presence,  and  that 
they  signed  the  same  at  the  end  thereof  at  the 
request  of  the  testator),  and  the  proper  proof  had 
then  been  made,  the  heirs  at  law  would  have 
had  no  interest  in  the  property,  and  the  testator's 
widow  would  have  taken  a  perfect  title  to  the 
premises  in  ^pute,  as  wdl  aa  to  other  property 
of  which  the  testator  died  seised.  If  we  are 
right  in  this  proposition,  no  reason  suggests  itself 
why  the  register  of  wills,  who  bad  taken  juris- 
diction In  1800  and  issued  letters  testamentary, 
might  not  continue  that  jurisdiction  to  take  form- 
al proofs  to  supply  a  defect  in  the  title  of  the 
testator's  beneficiary,  or  why  these  pi-oofs  might 
not  relate  back  to  the  date  of  the  original  nro- 
bate  of  the  will.  No  rights  of  the  heirs  at  law 
could  have  intervened,  because  the  wilt,  bavins 
been  duly  executed,  no  interest  could  have  pnasea 
to  them,  and  it  is  generally  competent  for  a  court 
having  jnrisdiction  of  a  case  to  supply  defects 
which  do  not  prejudice  the  rights  of  third  parties. 


Section  723,  Code  Civ.  Proc;  sections  2472- 
2475,  Id. 

The  practical  qaestion  here  is  not  whether  the 
plaintiff  is  able  to  give  an  absolutely  perfect  title 
from  a  technical  standpoint,  but  whether  she 
has  offered  the  defendant  a  merchantable  title; 
and,  if  it  appears  by  the  record  that  the  only 

Eerson  who  could  raise  any  question  has  never 
ad  any  interest  in  the  estate,  we  are  unable  to 
see  any  good  reason  why  this  court  may  not 
direct  a  specific  performance  of  the  contract. 
By  section  2703  of  the  Code  of  Civil  Procedure 
it  is  provided:  "Where  real  property  situated 
within  this  state,  or'  an  interest  therein,  is  de- 
vised or  made  subject  to  a  power  of  disposition 
by  a  will  duly  executed  in  conformity  with  the 
laws  of  this  state,  of  a  person  who  was  at  the 
time  of  his,  or  her  death,  a  resident  elsewhere 
within  the  United  States,  or  in  a  foreign  coun- 
try, and  such  will  has  been  admitted  to  probate 
within  the  state  or  territory,  or  foreign  country, 
where  the  decedent  so  resided,  and  is  filed  or  re- 
corded in  the  proper  office  as  prescribed  1^  the 
laws  of  that  state  or  territory  or  foreign  coun- 
try, a  copy  of  such  will  or  of  the  record  thereof 
and  of  the  proofs  or  of  the  records  thereof,  or  if 
the  proofs  are  not  on  file  or  recorded  In  such 
office,  of  any  statement,  on  file  or  recorded  in 
such  office,  of  the  substance  of  the  proofs,  au- 
thenticated as  prescribed  in  this  article,  or  If 
no  proofs  and  no  statement  of  the  substance  of 
the  proofs  be  on  file  or  recorded  in  such  office,  a 
copy  of  such  will  or  of  the  record  thereof,  authen- 
ticated as  prescribed  in  this  article,  accompanied 
hy  a  certificate  that  no  proofs  or  statement  of 
the  substance  of  proof  of  such  will,  are  or  is  on 
file  or  recorded  in  such  office,  made  and  likewise 
authenticated  as  prescribed  in  this  article,  may 
be  recorded  in  the  office  of  the  surrogate  of  any 
county  in  this  state  where  such  real  property  is 
situated;  and  such  record  in  the  office  of  such 
surrogate  or  an  exemplified  copy  thereof  shall 
be  presumptive  evidence  of  such  will  and  of  the 
execution  th^eof,  in  any  action  or  special  pro- 
ceeding relating  to  such  real  property.*'^  The  vrill 
of  the  late  John  F.  Cleu,  as  ft  appears  in  the 
record,  is  executed  in  conformity  with  the  laws 
of  this  state,  so  far  as  Its  form  is  concerned,  but 
it  does  not  recite  that  the  witnesses  who  have 
signed  at  the  end  thereof  have  done  so  at  the  re- 

auest  of  the  testator.  It  is  not  necessary  that 
lis  should  be  stated  In  the  will,  but  is  a  matter 
which  must  be  proved  in  order  to  give  the  will 
validity  within  this  state.  It  appears  that  at  the 
time  this  will  was  offered  for  probate  in  Penn- 
sylvania, in  1866,  the  laws  of  that  state  did  not 
require  this  proof;  but  in  1872  the  subscribing 
witnesses  who  proved  the  will  at  the  time  letters 
testamentary  were  Issued,  In  1866,  appeared  be- 
fore the  deputy  register  of  wills,  and  supplement- 
ed the  proofs  by  sworn  atatements,  which  recite 
tbat  on  "this  27th  day  of  November,  187*2,  before 
me  personally  appeared  Theodore  Cuyler,  one  of 
the  Bubsoribini;  witnef^ses  to  the  foregoing  last 
will  of  John  F.  Cleu.  deceased,  and  having  been 
duly  sworn,"  etc.,  stated  that  he  signed  the  said 
will  at  the  end  thereof  in  the  [resence  of  tiie 
testator  and  at  bis  request.  A  similar  affidavit 
or  statement  is  made  by  the  other  subscribing 
witness  who  took  part  in  the  original  probate  <x 
the  will,  and  these  statements  appear  to  have 
been  made  a  part  of  the  record  in  the  proceedings 
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Id  reference  to  the  probate  of  the  v>'ill,  as  shown 
by  the  exemplified  copy  of  the  record  of  the 
will  made  by  the  register  of  wills  of  the  city 
sod  county  of  Philadelphia,  on  the  2Uth  day  of 
Felvnary,  1902.  It  la  prorlded  \ij  section  1  of 
article  4  of  the  ConstltaUon  of  the  United  States 
that  "fall  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  state";  and  the  public 
offldals  of  the  state  of  Pennsylvania  baviug  ad- 
mitted to  tbtAr  records.  In  connection  with  the 
probate  of  the  will  of  the  late  John  F.  Cleu,  a 
statement  necessary  to  give  effect  to  the  will 
within  the  state  of  New  York,  it  would  seem 
that  comity  and  the  spiHt  of  section  2703  of 
the  Code  of  Civil  Procedure  demanded  that  we 
accept  the  record  as  thus  made  as  presumptive 
evidence  of  the  facts  therein  stated,  even  though 
this  should  ran  counter,  in  some  measure,  to  toe 
determination  of  the  learned  sorroeate  in  Mat- 
ter of  Langbein,  1  Dem.  Snr.  418.  The  rec- 
ord, as  thus  made  up,  shows  the  will  executed 
with  all  of  the  formalities  required  by  the  laws 
of  this  state,  and  the  mere  fact  that  the  witness- 
es failed  to  state  all  of  the  facts  necessary  to 
make  a  good  will  under  the  laws  of  New  xork, 
if  the  facta  actually  existed,  could  not  operate 
to  giTe  uy  title  to  the  heirs  at  law  of  the  late 
John  F.  Caeo.  There  is  no  evidence  In  the  case 
suggesting  anyttiing  to  the  contrary;  no  one  with 
any  claim  upon  the  estate  is  here  asserting  any 
riffits  in  the  premises:  and  the  record,  under 
the  facts  in  this  case,  is  sufficient  to  show  that 
the  plaintiff  can  convey  a  title  which  cannot  be 
successfully  questioned  because  of  the  fact  that 
uo  iuterest  in  the  estate  of  John  F.  Cleu  ever 
passed  to  Ids  heirs  at  law,  and  none  of  them  Is 
making  snch  a  claim  37  years  after  his  death. 

The  will  now  before  us  was  proved  in  1866, 
apparently  with  all  of  the  formalities  required  by 
the  laws  of  Pennsylvania.  The  proofs  taken 
upon  the  original  probate  were  supplemented  by 
additional  proof  or  statements  under  oath,  and 
Identified  with  tiie  wUl  In  1872,  and  an  exempli- 
fied copy  of  the  record  of  the  will,  -as  thus  com- 
pleted, was  made  by  the  register  of  wills  of  the 
city  and  county  of  Philadelphia,  on  the  20th  day 
of  Februarj-,  1902,  37  years  after  the  will  was 
proved.  By  the  provisions  of  section  2632  of  the 
Code  of  Civil  Procedure,  as  amended  tor  chapter 
540  of  the  L&wa  of  1901,  the  "exemplificfltlon  of 
the  record  of  a  vrill  which  has  been  proved  before 
the  surrogate  or  judge  of  probate,  or  other  officer 
exercisiuE;  the  like  jurisdiction,  of  another  stote, 
most,  when  certified  by  the  officer  having  by 
law,  when  the  certificnte  was  made,  custody  of 
the  record,  he  admitted  In  evidence,  as  if  the 
original  will  was  produced  and  proved,  when 
thirty  years  have  elapsed  since  the  will  whs 
proved."  That  is,  a  will  which  has  been  probat- 
ed and  acted  npon  for  a  period  of  30  years  or 
more  In  a  dster  state,  when  the  record  of  such 
probate  Is  properly  exemplified,  becomes  evi- 
dence of  eqnal  conclusiveness  with  the  original 
will  produced  and  proved.  The  will  now  before 
ns  was  probated  according  to  the  laws  of  Penn- 
sylvania more  than  30  years  ago;  the  record, 
properly  authenticated,  is  now  In  evidence;  and 
the  fact  tiiat  all  of  the  matters  were  not  proved 
whid)  were  necessary  to  make  the  will  effective 
in  the  state  of  New  York  at  the  time  of  the  pro- 
bate, where  the  necessary  facts  actually  existed, 


and  have  since  been  supplied  by  st&teinentB  se- 
oepted  and  entered  upon  the  records  of  a  ^ster 
state,  ought  not  to  be  held  to  cast  any  clond  up>-  n 
the  title  descending  ftom  the  heneficiary  under 
the  will  of  John  F.  Clen.  who  has  octed  under 
the  lettws  testamentary  issued  In  1806.  wltboat 
qaestion,  down  to  the  present  time.  So  long  as 
tne  fact  exists  that  the  will  was  made  and  ex- 
ecuted in  the  manner  prescribed  by  the  laws  of 
the  state  of  New  York,  the  heirs  at  law  of  J<^ 
F.  Cleu  could  not  be  vested  with  any  tide  to 
the  property  in  dispute,  even  though  the  wiQ  had 
not  been  probated  until  the  time  of  the  trial  of 
the  present  action;  and  the  mere  fact  that  the 
necessary  facts  were  not  proved  npon  th«  probate 
did  not  prevent  opening  the  case  and  admitting 
new  proof,  and  when  this  proof  became  a  part 
of  the  public  records  of  the  state  of  Pennsylvania 
it  related  back  to  the  date  of  the  probate,  and  it 
is  the  duty  of  this  state  to  give  full  faith  and 
credit  to  the  record  as  it  la  certified  br  the  proper 
officials  of  a  sister  state. 

Uuder  these  circumstances,  the  snggi^tioo 
made  by  the  appellant  that  the  statute  is  uncon- 
stitutional, as  against  the  rights  of  the  grand- 
daughter, need  not  be  considered.  The  grand- 
daughter never  had  any  rights  In  the  proper^, 
and  the  title  offered  by  the  plaintiff,  as  eBtahlish- 
ed  by  the  jndsment  now  nnder  review,  la  with- 
out any  legal  defect  which  would  warrant  the  de- 
fendant in  refusing  to  accept  the  same  under  bis 
contract  with  the  plaintiff. 

The  judgment  appealed  fnm  dumld  be  af- 
firmed. 

MICHAELS,  Appeflaot,  v.  VOLPK.  Ke- 
spondent.  (Supreme  Court,  Appellate  Division, 
Second  Dyjartment.  January  30.  1003.)  Ac- 
tion by  Jiffieph  Michaels  against  Giovanni 
Volpe.  No  opiuiou.  Order  afflrmed,  with  flO 
costs  and  disborsements. 


MITJ.EB  T.  BDISON  BUECTRIC  ILLU- 
MINATING CO.  (Supreme  Court.  AppeUate 
Division,  First  Department.  February  20. 
1903.j.  Action  by  Eli  P.  Miller  against  the  E:di* 
son  Electric  Illuminating  Company.  No  opin- 
ion. Motion  denied.  

MILLER  et  al.,  Respondents,  t.  VILLAGE 
OF  LANCA8TRR,  Appellant.  (Snprane 
Court,  Appellate  Division,  Fourth  Department. 
January  13,  1908.)  Action  br  Charles  Miller 
&  Son  against  tm  village  oC  Lancaster,  ap- 
pellant, and  Ray  B.  Lewis,  No  opinion.  Or- 
der reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs. 


MOCE  et  aL,  Appellants,  t.  KAUFMAN  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  30. 
1003.)  Action  by  Anna  E.  Mock  and  othera 
against  Mary  Euisabeth  Kaufman  and  others. 
No  opinion.  This  cause,  having  been  pa»ed 
twice.  Is  for  that  reason  stricken  from  tne  cal* 
endar,  and  the  appeal  dismissed,  nnder  Cien. 
Rules  Prac.  39. 

MOORE,  Respondent  v.  METROPOLITAN 
ST.  RY.  CO..  Appellant.  (Suprone  Court. 
Appellate  Division,  First  Department.  Feb- 
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nwry  6.  lOOS.)  Aetiou  hj  Man  E.  Moore 
againct  the  MetnH>oUtaa  Street  Kailwa;  Com- 
pany.  B.  H.  Ames,  for  appellant  R.  R.  Bil- 
liagtOQ,  for  respondent.  No  opioioo.  Jadgmmt 
and  order  affirmed,  with  coita. 

MOORE,  Respondent,  t.  MONUMENTAL 
MVT.  LIFE  INS.  CO..  AppelUnt.  (Supreme 
Court.  Appellate  Diviinon,  First  Department. 
January  23.  19(3.)  Action  by  John  D.  Moore 
asainst  the  Monumental  Mutual  Life  Insur- 
ance Company.  J.  W.  Welsh,  for  appellant. 
W.  BlaiMe,  for  respondent  No  opiuioD.  Or- 
der reversed,  with  $10  costs  and  disbnrsements, 
and  motion  n-anted,  with  $10  costs,  on  the  au- 
thority of  Moore  t.  Monumental  Ins.  Co.  (de- 
cided Dec.  6,  1902)  78  N.  Y.  Supp.  1009. 

MOORE  T.  NADGHTON.  (Supreme  Court, 
Appellate  Diviaion,  First  Department.  Janu- 
ary 10,  1903.)  Action  by  Charles  J.  Moore 
Hffainst  Bernard  Naughton.  No  opiniou.  Mo- 
tion granted,  bo  far  a>  to  diamisa  apiteal,  with 
¥10  costs.   

MORGAN  T.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. February  13,  1903.)  Action  by  George 
Morfcan  against  the  city  of  New  York.  No 
opinion.   Motion  denied,  with  $10  coats. 


MUELLER  BROS.  ART  &  MFO.  CO.. 
Appelant,  T.  McDowell,  Respondent.  (Su- 
preme Oonrt.  Appellate  Division,  Third  De- 

Sartment.   January  14,  1903.)   Action  by  the 
lueller  Bros.  Art  &  Moaufacturing  Company 
against   Russell   J.    McDowell.    No  (pinion. 
Judgment  affirmed,  with  costs. 
KELLOGG.  J.,  not  voting. 


MULLER.  Respondent,  v.  WBRTHEIMBR. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Denartment.  January  9,  1903.) 
Action  by  Henry  F.  Muller  against  Louis  Wer- 
tfaeimer.  impleaded  with  others,  defendants. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 


MTTHFORD.  Respondent  MAXFIELD, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Department.  January  6,  1903.) 
Aetiou  by  Stephen  C.  Mumford  against  Den- 
nison  H.  Maxfield,  as  administrator,  etc.  No 
opinion.  Interlocutory  judgment  affirmed,  with 
costs  to  respondent,  with  leave  to  defendant 
to  withdraw  his  demurrer  and  answer  herein, 
upon  payment  of  the  coEfts  of  the  demurrer  and 
of  this  appeal. 

MURPHY,  Respondent,  t.  INDIANA 
BKID(;E  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Jan- 
nary  6,  1903.)  Action  by  Michael  Murphy,  aa 
administrator,  etc..  againist  the  Indiana  Bridge 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  coats.  

MURRAY,  Respondent  v.  BUSSEL.  Appl- 
lant  (Supreme  Court,  Appellate  Division, 
First  Department.  January  23,  1903.)  Action 
by  James  Murray,  as  tmatee,  againat  David 


Bussel,  impleaded.  £.  Blumenstiri,  for  appel- 
lant A.  Dreyer,  tor  respondent  No  <q>inion. 
Order  affirmed,  with  $10  costs  and  diaburse- 

ments. 

MUTUAL  LOAN  ASS'N  v.  LESSER  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  20,  1903.)  Action  by  the 
Mutual  Loan  Association  against  Joseph  S. 
Lesser  and  another.  From  an  order  allowbig 
defendant  Joseph  S.  LesBer  to  serve  an  amend- 
ed  answer,  plaintiff  appeals.  Reversed.  See 
78  N.  T.  Supp.  629.  Franklin  Pierce,  for  ap- 
pellant Herbert  R.  Umburger,  for  respond- 
ent. 

LAUGHLIN,  J.  The  only  material  difference 
between  the  facts  tn  this  case  and  in  Mutual 
Loan  Association  v.  Lesser  (decided  herewith), 
80  N.  Y.  Supp.  1112,  is  that  this  Is  an  action  on 
a  note  for  $1,000,  payable  in  fonr  months.  The 
order  should  be  reversed,  on  the  opinion  in  that 
case,  witb  $lO  costs  and  disbursements,  and 
motion  denied,  with  $10  costs,  bnt  .with  leave 
to  renew.  All  concur. 


In  re  MUTUAL  TRUST  CO.  OP  WEST- 
CHESTER COUNTY.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Febru- 
ary 11,  1903.)  In  the  matter  of  the  applica- 
tion of  the  Mutual  Trust  Company  of  West- 
cheats  County  to  be  designated  as  a  deposit 
hank  for  moneys  paid  into  court  No  opinion. 
Matter  referred  to  Joseph  W.  MiddiebnxA, 
Esq. 

NATKINS,  Respondent  v-  WETTERBE. 
Appellant.  (Supreme  Court.  Appellate  Division, 
First  Department.  December  19.  1902.)  Ac- 
tion by  I.  Newton  NHtkins  against  Matilda 
Wettem.  L.  P.  Mingey,  for  appellant  J. 
M.  Isaacs,  for  respondent.  No  opinion.  Mo- 
tion denied,  with  $10  costa. 


NELSON,  Appellant  v.  PARTRIDGE, 
Gom'r,  Respondent.  (Supreme  Court,  -  Appel- 
late Division,  Firet  Department.  January  23, 
1903.)  In  Uie  matter  of  John  W.  Nelson 
against  John  N.  Partridge,  commissioner.  H. 
Ringroae,  for  appellant  T.  Connoly.  for  rer 
Bpondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

NEW  YORK  BACTERIOLOGICAL 
INST.,  Appellant  NERESUEIMER,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department.  January  0,  1903.)  Action 
by  the  New  York  Bacteriological  Institute 
against  Emil  A.  Neresheimer.  H.  B,  Wessel- 
rnan,  for  appellant.  H.  F.  Kingsley,  for  re- 
UMudent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursementa. 


In  re  NEW  YORK  CENT.  &  H.  R.  R. 
CO.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  6.  1003.)  In  the 
matter  of  the  application  of  the  New  York 
Central  &  Hudson  River  Railroad  Company  to 
the  board  of  railroad  commissioners  for  the 
closing  of  certain  grade  crossings,  etc.  No  opin- 
ion. Determination  of  railroad  commissioneni 
affirmed,  with  costs. 
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NEW  YORK  CENT.  4  H.  R.  R.  CO.,  Ap- 
peUant,  t.  AUBURN  INTERURBAN  ELEC- 
TRIC R.  CO.,  Respondent  (Supreme  Conrt, 
Appellate  Division,  Foarth  Department.  Jan- 
uary 20,  1903.)  Action  by  the  Kev  York  Cen- 
tral &  Hudson  River  Railroad  Company  against 
tbe  Auburn  Interurban  Electric  Railroad  Com- 
pany. 

FBB  OURIAM.  Judgment  affirmed,  with 
costs. 

UcI/ENNAN,  X.  not  Toting. 

NKW  TORK  CENT.  &  H.  R.  R.  CO.  t. 
8TATB.  (Supreme  Court,  Appellate  DiTisioD, 
Third  Department.  .January  14,  1903.)  Action 
by  the  New  York  Central  &  Hudson  River 
Railroad  Company  against  tbe  state  of  New 
York.  No  (pinion.  Judgment  unanimously  af- 
firmed, with  costs. 

NORTHAM,  Respondent,  t.  DUTCHESS 
COUXTY  MUT.  INS.  CO.  OF  POUGH- 
KEEPSIE,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  January 
13.  1903.)  Action  by  I.ewis  A,  Northam,  as 
assignee,  etc.,  against  the  Dutchess  County 
Mutual  Insurance  Company  of  Poughkeepsie, 
New  York.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

McIiBNNAN,  J.,  dissenting,  np(m  the  gronnd 
that  the  verdict  is  against  the  weight  of  evi- 
dence, on  the  authority  of  same  ease.  OS  App. 
Div.  476.  74  N.  Y.  Supp.  29. 

NORTHERN  ELEVATOR  CO.,  Respond- 
ent, V.  I^HIGH  VAX..  R.  CO..  AppeTlant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  January  27,  1903.)  Action  by 
the  Northern  Elevator  Company  against  the 
Lehigh  Valley  Railroad  Company.  No  opinion. 
Order  affirmed,  with  |10  costs  and  disburse- 
ments. 

O'BRXBN  et  aL,  Respondents,  v.  DWYER  et 
al..  Appellants,  (supreme  Court.  Appellate  Di- 
Tlsion,  Fourth  Department  January  30,  1903.) 
Action  by  Henry  O'Brien  and  others,  con- 
fitituting  the  Syracuse  Stock  &  Grain  Com- 
pany, afrainst  John  J.  Dwyer,  Clarence  E. 
Cooley,  impleaded,  etc.  No  (viniou.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
granted,  and  questions  to  be  certified  to  be 
settled  before  Mr.  Justice  HISCOCE  at  his 
chambers  in  Syracuse. 

O'CONXELL,  Respondent  v.  SHERA,  Appel- 
lant (Supreme  Court,  AppellHte  Division,  First 
Department.  January  23,  1003.)  Action  by 
Katheriiie  O'Connell  against  Elheliuda  M.  Shera. 
W.  J.  McGoy,  for  appellant.  C.  J.  G.  Hall,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.   See  73  N.  Y.  Supp.  231. 


In  re  ORR  et  al.  (Supreme  Court,  Aiqwllate 
Division,  First  Department  Febi-uaty  13, 
1903.)  In  the  matter  of  Alexander  E.  Orr  and 

others.    No  opinion.    Compensation  fixed. 

OSTRANDER  FIRE  BRICK  CO.,  PUiintifif, 
Respondent,  t.  McCORMICK  et  aL,  Defendants, 


Appellants  and  Reroondents.  (Supreme  Oonrt, 
Appellate  Division,  Second  Department  Janu- 
ary 23,  1908.)  Action  by  the  Ostrander  Fire 
Brick  Compai^  against  Peter  J.  McGormick, 
Frederick  G.  Voss,  James  B.  Ludlow,  and  Jacob 
F.  Miller,  as  executors,  etc.,  of  Thomas  W.  l^ud- 
low,  Jr.,  deceased,  and  others.  No  opinitm.  Or- 
der reversed  on  argnment  bj  consent,  and  mo- 
tion fHtniiriiiy  tiie  complaint  granted,  without 
costs. 

OTT.  Respondent,  v.  HOME  PIRE  INS.  CO. 
OF  BALTIMORE,  Appellant.  (Supreme  Court 
Appellate  Dtvision,  Third  Department  January 
14,  1903.)  Action  by  Albert  Ott  against  the 
Home  Sire  Insurance  Company  of  Baltimore. 
No  opinion.  Judgment  and  order  unauimonaly 
affirmed,  with  costs. 


PECK  V.  BARNEY  et  al.  (two  cases).  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment January  10,  1903.)  Two  actions  by 
George  W.  Peck,  as  trustee,  etc,  against  Charbs 
T.  Barney  and  others.  No  opinions.  Orders 
affirmed,  with  $10  costs  in  eadi  case,  and  dis- 
bursements. 

In  re  PENNSYLVANIA,  N.  Y.  &  L.  I.  R. 
CO.  (Supreme  Court,  Appellate  Divi^on,  First 
Department.  Februarv  20,  1903.)  In  tbe  mat- 
ter of  the  Pennsylvania,  New  York  &  Long  Is- 
land Railroad  Company.  No  opinion.  Motion 
granted. 

PEOPLE,  Respondent,  r.  BBRKMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  January  9,  1908.)  Proceed- 
ing by  the  people  of  the  state  of  New  Yo^l^ 
against  Israel  Berkman.  O.  A.  Rosalsky,  for 
anwllaat  B.  C.  Taylor,  for  the  People.  No 
opinion.  Judgment  affirmed. 

PEOPLB.  Respondent,  t.  OUIOHANIS.  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  February  20,  1903.)  Pro- 
ceeding by  the  people  of  the  state  of  New  York 
against  Francois  Gaichane.  J.  D.  Lindsay,  for 
appellant.  R.  G.  Taylor,  for  the  People.  No 
opinion.   Judgment  affirmed. 

PEOPLE  V.  HAND.  (Supreme  Court,  Ap- 
pellate Dtvirion,  First  Department  January  23, 
1003.)  Proceeding  by  the  people  of  the  state  of 
New  York  against  Robert  Hand.  No  opinion. 
1^1  otion  granted. 

PEOPLE,  Respondent,  t.  LAKH,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  20,  1903.)  Proceeding  by 
the  people  of  the  state  of  New  York  against 
Pater  Lake.  L.  Loewenstein,  for  appellant  K. 
C.  Taylor,  for  the  People.  No  opmioo;.  Judg- 
ment affirmed. 

PEOPLB  T.  TITB.  (Supreme  Court,  Appei- 
late  Division,  First  Department  January  9, 
1003.)  Proceeding  by  the  people  of  the  state  of 
New  York  against  Thomas  Tite.  No  opinion. 
Motion  granted. 
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PBOPLB  ex  nl  BROOKLYN  OITY  R  00, 
Appellant,  v.  STATE  BOARD  OF  TAX 
COM'RS.  Respondent  (Snpreme  Court,  Appe- 
late Division,  Third  Department  January  28, 
1903.)  Proceeding  br  the  people  of  the  state  of 
New  York,  on  the  relation  of  the  Brooklyu  City 
Railroad  Company,  against  the  State  Board  of 
Tax  Commissionera.  No  o^iOD.  Order  ai^al- 
ed  from  affirmed  on  the  facts  and  remved  on 
the  law,  and  assessment  vacated,  upon  opinions 
in  People  ex  rel.  Metropolitan  St  Ry.  Co.  t. 
State  Board  of  Tax  Gom'rs  (decided  this  term) 
80  X.  Y.  Supp.  85.  Form  of  order,  it  not  agreed 
upon,  to  be  settled  by  CHASE,  J. 

PEOPLE  ex  rel  BURNS,  Appellant  T. 
PARTRIDGE,  Police  Com'r,  Respondent.  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment January  U,  IdOS.}  Proceeding  by  the  peo- 
ple of  the  state  of  New  York,  on  tbe  relation  of 
Edward  J.  Bums,  against  John  N.  Partridge,  as 
police  commissioner  of  the  city  of  New  York, 
etc.  No  opinion.  Reargument  ordered  for  Fri- 
day, January  23,  1903.)   See  78  N.  Y.  Supp.  249. 

PEOPLE  ex  rel.  CONEY  ISLAND  ft  B.  R. 
CO.,  Appellant  PRIEST  et  al.,  Respondents. 
(Snpreme  Court,  Appellate  Division,  Third  De- 
rartment.  January  23,  1903.)  Proceeding  by 
the  people  of  the  state  of  New  York,  on  the  re- 
lation of  the  Coney  Island  &  Brooklyn  Railroad 
Company  against  George  E.  Priest  and  others, 
conotitnting  the  State  Tax  Board.  No  opinion. 
Order  appealed  from  affirmed  on  the  facts  and 
reversed  on  the  law,  and  assessment  vacated,  up- 
on opinions  in  People  ex  rel.  Metropolitan  St. 
Kj.  Co.  Y.  StBte  Board  of  Tax  Gom'rs  (decided 
this  term)  SO  N.  Y.  Supp.  86.  Form  of  order,  if 
not  agreed  upon,  to  be  settled  Ity  CHASB^  J. 

PEOPTjB  ex  rel. "  CONSOLIDATED  GAS 
€0.  OF  NEW  YORK,  Appellant,  v.  STATE 
BOARD  OF  TAX  COM'RS.  Respondent  (Su- 
lireme  Court.  Appellate  Division,  Third  Depart- 
ment. January  23.  1903.)  Proceeding  by  the 
people  of  the  state  of  New  York,  on  the  relation 
of  the  Consolidated  Gas  Company  of  New  York, 
flgfunst  the  State  Board  of  Tax  Commissioners. 
No  opinion.  Order  appealed  from  affirmed  on  the 
facts  and  reversed  on  the  law,  and  assessment 
vacated,  upon  opinions  in  People  ex  rel.  Metro- 
politan St.  Railway  Co.  v.  State  Board  of  Tax 
Gom'rs  (decided  this  term)  80  N.  Y.  Sow.  85- 
Form  of  order.  If  not  agreed  opon,  to  be  settled 
hy  CHASE,  J. 


PEOPLE  ex  rel.  DE  BELPBAT,  Respond- 
ent V.  COLE  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
January  30.  1903.)  Proceeding  by  the  people  of 
the  state  of  New  York,  on  the  relation  of  Alma 
H.  De  Belprat,  against  William  J.  Cole  and  oth- 
ers, composing  the  school  board  of  the  borough 
of  Richmond,  and  othors.  No  opinion.  Final  or- 
der and  order  denying  motion  for  new  trial  af- 
firmed, with  costs.  

PEOPLE  ex  rel.  HAUSER.  An)ellant  v. 
PARTRIDGE.  Com'r,  Respontlent  (Supreme 
Court,  Aroellate  Division,  First  D^artment. 
Jannarr  9,  1903.)   Proceemng  by  the  people  of 


the  state  of  New  York,  on  the  relation  of 
George  E.  Hauaer,  against  John  N.  Partridge, 
commissioner.  F.  E.  Ferham,  for  appellant  T. 
OoQDo^,  for  respondent  No  opinion.  Proceed- 
ings ofntmed,  uu  writ  dlamlased,  witJi  costs. 

PEOPLE  ex  jel.  iCENEFICK,  AppeUant 
FINN,  Respondent.  (Supreme  Court  Appellate 
Division,  First  Department.  January  9,  1908.) 
Proceeding  by  tbe  people  of  the  state  of  New 
York,  on  the  relation  of  Jeremiah  Kenefick, 
agaiiut  Daniel  E.  Finn.  C.  O.  Maas,  for  appel- 
lant W.  B.  Growell,  for  respondent  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  disbnrse- 
mtots. 

PEOPLE  ex  rel.  LEACH  v.  WOODBURY. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment January  9,  1908.)  Proceeding  by 
the  people  of  the  state  of  New  York,  on  the  re- 
lation of  Midiael  H.  Leach,  against  John  McQ. 
Woodbury.  No  opinion.  Motion  denied,  with 
110  costs. 

PBOPLB  ex  rel.  McOABB  et  al.  ▼.  MAT- 

THIES  et  al.,  Town  Auditors.  (Snpreme  Court 
Appellate  Division,  Second  Department.  Janu- 
ary 30,  1903,)  Proceeding  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  William 
F.  McCabe  and  John  Duffy,  against  Charles  A. 
Matthies,  John  J,  Haley,  and  James  D.  Wright, 
as  the  board  of  town  auditors  of  the  town  of 
White  Plains.  No  opinion.  Motion  to  dismiss 
appeal  denied. 

PEOPLE  ex  rel.  NEW  AMSTERDAM  GAS 
CO.,  Appellant  v.  PRIEST  et  al..  Respondents. 
(Supreme  Coort,  Appellate  DIvidon,  Third  De- 
partment. January  23.  lOOB.)  Proceeding  by 
the  people  of  the  state  of  New  York,  on  tbe  re- 
lation of  the  New  Amsterdam  Gas  Company, 
gainst  George  B.  Priest,  J.  Edgar  Leaycraft 
and  Lester  F.  Steams,  composing  and  constitut- 
ing the  State  Board  of  Tax  Gommiasloners  of  the 
State  of  New  York.  No  opinion.  Order  ai^eal- 
ed  from  affirmed  on  the  facts  and  reversed  oD 
the  law,  and  assessment  vacated,  upon  opinions 
Id  People  ex  rel.  Metropolitan  St  Ry.  Co.  r. 
State  Board  of  Tax  Gom'rs  (decided  this  term) 
80  N.  Y.  Supp.  85.  Form  of  order,  if  not  agreed 
upon,  to  be  settled  by  CHASE,  J. 


PEOPLE  ex  rel.  NEW  YORK  CENT,  ft  H. 
R.  R.  CO.  et  al,  v.  BOARD  OF  RAILROAD 
COM'RS  OF  NEW  YORK  et  al.  (Supreme 
Court,  Appellate  Division,  Third  Department 
January  14,  1903.)  Proceeding  by  the  people  of 
the  state  of  New  York,on  the  relation  of  the 
New  York  Central  ft  Hodson  River  Railroad 
Company  and  the  Skaneateles  Railroad  Com- 
pany, against  the  Board  of  Railroacl  Commission- 
ers of  the  State  of  New  York,  and  Ashley  W. 
Cole  and  others,  as  Railroad  Commissioners  of 
tlie  State  of  New  York,  and  being  the  members 
of  said  board,  and  the  Syracuse.  Skaneateles 
Moravia  Railroad  Company.  No  opinion.  De- 
termination of  the  Railroad  Commissioners  unani- 
mously confirmed,  with  $50  costs  and  diaborsa 
ments  against  Uie  relator  to  the  reqnndent 
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PEOPLE  ex  reL  PAREE-DATIS  &  CO.  r. 
HlLl'KR,  Comptroller.  (8apreme  Goort,  Ap- 
pellate DiTlsioD,  Third  Department.  JanuKr; 
14,  1903.)  Proceeding  hj  the  people  ot  the 
state  of  New  York,  on  the  relation  of  Parke- 
Davis  ft  Co.,  against  Nathan  L;  Miller,  Comi>- 
troller  of  the  State  of  New  York.  No  opinion. 
Determination  of  the  Comptrolltt  coufinned, 
with  $50  costs  and  diabunementB. 

PEOPLE  ei  rel.  RICE  y.  STURGIS.  Com'r. 
(Supreme  Court,  Appellate  DiTlsion.  First  De- 
partment. February  B,  190S.)  Proceeding  bj 
the  people  of  the  state  of  New  York,  on  the 
relation  of  Thonuu  F.  Bice,  agalnat  Thwnaa 
Sturgla,  commiadoDer.  No  opinitm.  Motion  de- 
nied. 

PEOPLE  ez  rel.  RUTHERFORD,  Respond- 
ent, T.  STEWART,  Appellant.  (Supreme 
Court,  Appellate  Dirlsion,  Firat  Department. 
Jannarr  S,  1903.)  ProceemBg  by  the  people  of 
the  state  of  New  York,  on  the  relation  of 
Francis  M.  Rutherford,  against  Perex  M.  Stew- 
art, as  superintendent,  etc.  W.  B.  Crowell, 
for  appellant.  A.  S.  Oflbert.  tor  respondent. 
No  opinion.  Order  reversed,  with  costs,  ou 
tlie  anthotity  of  People  ex  rel.  O'Toole  v.  Stew- 
art (decided  Nor.  7.  1902)  78  N.  Y.  Supp.  473. 

PEOPLE  ex  rel.  VICARY  t.  KILLIAN. 
(Sni^me  Court,  Appellate  DiviaioQ,  First  De- 
partment Febroarr  20^  1808.)  Proceeding  by 
the  people  of  the  state  of  New  York,  on  the 
relation  of  Elde  Vlcary,  against  Frederick 
KllliBD.  No  oi^nfon.  Motion  granted,  with  |10 
costs. 

PEOPLE  ex  reL  HARDING  t.  OOLLIBR  et 
al.  PEOPLE  ex  leL  NEAL  t.  SAME.  PBO- 
PLE  ex  rel.  SIMS  t.  SAME.  PEOPLE  ex  id. 
WILLS  T.  SAME.  (Supreme  Court,  Appellate 
Division,  Second  Department  January  9, 
1903.)  Separate  proceedings  by  the  people  of 
the  state  of  New  York,  on  the  relation,  re- 
spectively, of  John  M.  Harding,  of  Alexander 
Neal,  of  Michael  J.  Sims,  and  of  William  H. 
Wills,  against  William  Miller  Collier  and  oth- 
ers, constituting  the  State  Civil  Service  Com- 
nission.  No  opinions.  Orders  affirmed,  with- 
out costs,  on  the  authori^  of  Matter  of  Blust 
T.  Collier,  62  App.  Div.  478,  70  N.  Y.  Supp.  774. 

PETCHAFT,  Respondent  v.  ROSEN- 
BLUM,  Appellant.  (Supreme  Court  Appellate 
Division,  First  Department.  February  6, 
1903.)  Action  by  Bernard  Petchaft  against 
George  Rosenblum.  H.  M.  Marks,  for  appel- 
lant S.  Friedlander,  for  reapondeut  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


PtKE,  Appellant  v.  HOLBROOK,  Respond- 
ent (Supreme  Court  Appellate  Division,  First 
Department.  February  20,  190S.j_  Action  by 
Charlotte  6.  Pike  against  Ixmlaa  R.  Holbroolc, 
as  administratrix.  O.  W.  Miller,  fbr  appellant 
T.  H.  Silkman,  for  respondent  Mo  opinfcm. 
Judgment  affirmed,  with  costs. 


PLATE,  Respondent  v.  BLUMENFELD, 
Appellant  (Supreme  Court  Appellate  Dlviaion. 
Second  Department  January  16, 1908.)  Action 
by  Bernhard  Plate  against  "Beny"  Biumenfeld, 
the  said  name  "Beuy"  being  ficatioos,  his  true 
Christian  name  being  unknown  to  ^aintiff.  No 
opinion.  Judgmoit  nnanimoudr  amrmedt  with 
casta. 


PLUUMER,  Respondent  t.  INTERNA- 
TIONAL POWER  CO.,  AppeUant  (Supreme 
Court,  Appellate  Division,  First  Department 
January  23.  1903.)  Action  by  John  F.  Plum- 
mer  against  the  International  Power  Company. 
P.  G.  Bartlett  for  appellant  J.  R.  Dos  Pas- 
Bos,  for  respondent  No  opinion.  Order  af- 
firmed, vrith  $10  costs  and  dfsbursementa. 

PORTER  T.  INTERNATIONAL  BRIDGE 
CO.  et  aL  (Supreme  Court  Appellate  Divi- 
sion. Fourth  Department  January  30,  1903.) 
Action  by  Peter  A.  Porter  individually  and  as 
f^antee,  etc.,  against  the  International  Bridge 
Company,  the  Grand  Trunk  Railway  Company 
ot  Canada,  and  others.  No  opinion.  Motion 
for  reargmnent  denied.  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted.  Ques- 
tions to  be  certified  to  be  settled  before  Mr. 
Justice  Spring  upon  two  days'  notice. 

POWDERLY  V.  SOOYSMITH  et  al.  (Su- 
preme Court  Appellate  Division,  Third  De- 

Jartment    January    23,    1903.)    Action  by 
ames  Powderly  against  Sooysmith  &  Co.  No 
opinion.  Motion  denied,  without  costs. 


PRINZ,  AppeUant  v.  CITIZENS'  INS.  CO., 
Respondent,  ^apreme  Court,  Appellate  Divi- 
sion, Second  Department.  January  30,  19(}3.> 
Actios  by  Henrietta  Prlus  agaiast  the  Citizens' 
Insurance  Company.  No  opinion.  This  case 
has  been  submitted  upon  the  assumption  that 
the  record  contains  all  the  evidence,  although 
there  is  no  certificate  to  that  effect  In  order 
that  this  omission  may  be  supplied,  the  deciaion 
of  the  case  will  be  deferred  to  enable  counsel 
to  insert  the  proper  certificate. 

QUACKENBOSS  v.  GLOBE  ft  RUTGERS 
FIRE  INS.  CO.  (Supreme  Court  AppelUte 
Division,  BMrst  Department  January  16,  1903.) 
Action  by  George  W.  Quackenboss  against  the 
Globe  &  Rutgers  Fire  Insurance  Company. 
No  opinion.   Motion  denied,  with  flO  costs. 


RAGEN  et  al.,  Respondents,  v.  DUNOON, 
AppeUant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  Januaj^  13,  1903.) 
Action  by  John  Ragen  and  others  against  ISd- 
ward  A.  Dundon.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

RAYNOR.  Appellant,  v.  PRUDENTIAL 
INS.  GO.  OF  AMERICA,  Respondent  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment January  9,  1903.)  Action  by  Ellen 
A.  Raynor  against  the  Prudential  Inanrance 
Company  of  Amorlea.  No  opinion.  Motion 
granted.  " 
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RIVBKSIDE;  bank  y.  JONES.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  9,  1003.)  Action  by  the  Riverside  Bank 
against  W.  Martin  Jones.  No  opinion.  Motion 
doiied,  with  $10  coata. 

ROBERTS,  Respondent,  t.  CITY  OP  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellate 
DiTision,  Second  Department  January  16, 
1908.>  Action  by  Josephine  M.  Roberta,  as  ad- 
ministratrix, etc.,  of  Mortimer  Roberts,  deceased, 
against  the  City  of  New  York.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
coxts. 

ROEHR  et  al..  R^mondents,  t.  WEAVER, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  January  1ft,  1908.)  Ac- 
tion by  Edward  H.  M.  Roehr,  John  T.  McGot- 
em,  and  Samuel  W.  Maguire  against  George  C. 
Weaver.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 


ROSE.  Respondent,  v.  THOMAS,  Appellant 
(Supreqie  Comt,  Appellate  Division,  Second  De- 
partment. JanueiT^9,  1O03.)  Action  by  John 
B.  Rose  against  Hugh  Thomas.  No  opinioD. 
Order  affirmed  on  argument,  with  flO  costs  and 
disbursements. 


RUDTKE,  Respondent,  v.  ROSEFF,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  February  11,  1903.)  Action 
hy  Valentine  Rudtke  against  Samuel  Roseff. 
No  (pinion.  Judgment  of  the  Mnnicipsl  Court 
affirmed,  with  coats. 


SAUNDERS,  Plaintiff,  v.  ROCHESTER  RY. 
CO.,  Defendant  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  January  20,  1903.) 
Action  by  Eleanor  O.  Saunders  against  the 
Rochester  Railway  Company.  No  opinion. 
FlalDtiS's  exceptions  overroled.  Motion  for  a 
new  trial  denied,  and  jndament  ordered  for  the 
defendant  mnn  the  nonsiut 

In  re  SAYLES.  (Supreme  Court,  Appellate 
Division,  First  Department.  February  13,  lUOS.) 
In  the  matter  of  Whipple  A.  Sayles,  No  opin- 
ion.  Motion  dismissed,  with  f  10  costs. 

SCHIFFMANN,  Respondent,  v.  OASTAG- 
NBTO,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  January  16, 1903.) 
Action  by  Harry  ScnifCmann  against  Marie  Gas- 
tagoeto.  No  opinion.  The  motion  for  leave  to 
withdraw  the  appeal  granted  upon  condition 
that  the  appellant  pay  the  costs  of  the  appeal; 
otherwise  the  judgment  Is  affirmed,  with  costs. 

SCHMARDEB,  Respondent,  v.  MIX,  Appel- 
lant Supreme  Court  Appellate  Division, 
Fourth  Department.  January  27,  1903.)  Ac- 
tion by  BarlAra  Scbmarder  against  CharleB  W. 
Mix. 

PER  CtnUAM.  Judgment  and  order  affirm- 
ed, with  costs.  Held,  that  the  defective  allega- 
tions of  the  complaint  were  cured  by  amend- 
ment properij  made  upon  the  trial;  that  upon 
ths  case  mad*  by  the  plaintiff  the  defendants, 


Mix  and  Leonard,  are  liable;  that  the  clrcolaTr 
Exhibit  8,  received  as  against  Mix,  was  com- 
petent as  evidence  of  the  contents  of  similar 
advertising  matter,  which  Mix  testifies  he  had 
sent  out,  which  advertising  matter  does  not  ap- 
pear to  have  been  sent  out  subsequent  to  the 
transactions  bad  with  the  plaintiff  and  her  as- 
signors. 

SOHMID,  Respondent  METROPOLITAN 
ST.  RY.  CO.j  Appellant  (Supreme  Court.  Ap- 
pellate Division,  First  Department.  January 
23,  1903.)  Action  by  Gottfried  Scbmid  against 
the  Metropolitan  Street  Railway  Company.  B. 
H.  Ames,  for  appelUint  J.  B.  Cady,  for  re- 
spondent No  ounton.  Judgment  and  order  af- 
firmed, with  oosii. 

SCHROTH,  Respondent  r.  ROCHESTER: 
RY.  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  13, 
1903.)  Action  by  Jacob  Schroth  against  the 
Rochester  Railway  Company.  No  opinion. 
Judgment  and  order  afflrmad,  with  costs. 


SCHWARTZ,  Respondent,  t.  PAINB,  Aroel- 
lant  (Snpreme  Court.  Appellate  Diviwon,  First 
Department.  Februair  6,  1903.)  Action  to 
Max  Schwartz  against  J.  Overton  Paine.  G.  R. 
Bristor.  for  appellant.  N.  Burkan,  for  respond- 
ent No  opinwn.  Judgment  and  order  afBnned«. 
with  costs. 

SEAMAN.  Respondent,  v.  MICHAELS,  Ap- 
pellant. (Suprane  Court,  Appellate  Division, 
Second  Department  Janoar^  9,  1903.)  Ac- 
tion by  Frank  Seaman  against  Richard  Mi- 
chaels. No  opinion.  Judgment  of  the  Munici- 
pal Court  affirmed,  with  costs. 

SEGGBRMAN,  Appellant  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Respondent.  (Supreme- 
Gomrt,  Appellate  Division,  First  Department 
February  6,  1908.)  Action  by  Victor  A.  See- 
german  against  the  Metropolitan  Street  Rail- 
way Company.  A.  Ofner,  for  respondent  No 
opinion.  Order  affirmed,  with  costs,  on  tba 
opinion  of  the  court  below.   77  N.  Y.  Sopp.  006. 

O^RIEN,  J.,  concurring  In  result 


8ESSBLMAN,  Respondent  v.  METROPOL- 
ITAN ST.  Rl.  CO.,  Appellant  (Supreme- 
Court,  Appellate  Division,  Second  Department 
January  23,  1003.  Action  by  Karl  Salman 
against  the)  Metropolitan  Street  Railway  Cknn- 
pany.  No  opinion.   Motion  denied. 

In  re  SHAFFER.  (Supreme  Court  Appellate 
Division.  Fourth  Department  January  27, 
1903.)  In  the  matter  of  the  prxeedings  for  the- 
disbarment  of  A.  W.  Shaffer,  an  attorney  and 
counselor  at  law,  No  opinion.  Order  to  show 
cause  returnable  March  10,  1903,  entered. 


SELA.W  V.  UNION  BAG  &  PAPER  00.  (Su- 
preme Court,  Appellate  Division,  Third  Derart- 
rnent    January  20,  lOOB.)    Action  1?  Jack. 
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Shaw  an  Infaot,  by  Asron  Shaw.  bU  guanjian 
ad  litem,  against  tne  Union  Bag  &  Paper  Com- 
panj.  No  oplnioD.  Motion  denied,  wltboat 
coflta. 


SHERIDAN,  Respondent,  T.  METROPOLr- 
ITAN  ST.  RY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary e,  1903.)  Aetjon  by  Robert  Sheridan 
against  the  Metropolitan  Street  Railway  Com- 
pany. A.  Ufner,  for  appellant.  J.  H.  Badigan, 
for  reRpondcnt.  No  opinion.  Jodgmeot  and  or- 
der affirmed,  with  costs. 

SHIPSBY  et  al.  t~MANHATTAN  RT.  CO. 
{Supreme  Court,  Appellate  Division,  First  De- 
partment Fd)ruaiT  13,  1903.)  Action  by  Ja- 
cob Shipaey  and  otoers  against  the  Manhattan 
Railway  Company.  No  o^lon.  Motion  grant- 
«d,  via  f  10  costs. 

BHORTEL,  Bcroondent,  t.  CARL,  Appellant 
(Supreme  Court,  Appellate  Dirision,  Third  De- 
partment.  January  14,  1903.)    Action  by  Mar- 

Saret  Shortel  against  Herbert  Carl.   No  opinion, 
udgment  and  oida  unanimooaly  alBrmed,  with 
«otti. 

SIMONSON,  Appellant  v.  HOES.  Pobllc 
Adm'r,  Respondent  (Supreme  Court,  Appellate 
Division,  First  Department  February  20,  19030 
Action  by  Lucia  Simonson  against  William  M. 
Hoes,  public  administrator,  etc.  E.  Frayer,  for 
appellant.  F.  W.  Arnold,  for  resirandent  No 
opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  flO 
costs  to  abide  erent 

SISSON,  Respondent  t.  IRISH,  AppeUant. 
/Supreme  Court,  Appellate  Division,  Fourth  De- 
partment January  20,  1803.)  Action  by  WU- 
Uam  6.  Sisson  aniuat  iieorge  J.  Irish.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


SMITH,  Respondent  t.  ALBANY  A  H.  RT. 
&  POWER  CO.,  Aroellant  (Supreme  Court, 
Appellate  Division,  Third  Department.  January 
14,  1903.)  Action  by  Ida  Smith  against  the 
Albany  &  Hudson  Railway  &  Power  Company. 
No  opinion.  Judgment  unanimously  affirmed, 
with  costs. 

SMITH.  Respondent,  v.  BYBXES,  Anpellant 
(Supreme  Conrt,  Appellate  Division,  Second  De- 
partment January2.3,  1903.)  Action  by  Harry 
W.  Smith  against  Thomas  F.  Byrnes.  No  opin- 
ion. Order  modified  by  reducing  the  terms  im- 
•  posed  from  fSO  to  $30,  and  aa  modified  nffirmed, 
without  costs. 


SMITH  v.  LEHIGH  VALLEY  R.  CO.  (Su- 
preme Court  Appellate  Division.  Pourth  Depart- 
incut  January  13,  1903.)  Action  by  Porter  D. 
Smith,  admlQistrator,  against  the  Lehigh  Valley 
Railroad  Comiiany.  No  opinion.  Motion  for  re- 
arKument  denied,  with  (10  costs  and  disburse- 
ments. Motion  tm  leave  to  iy>peal  to  Court  of 
Appeals  denied. 


SMITH.  Appellant,  v.MUNTHIB.B«Bpondent 
(Suprenw  Court,  Appellate  Dividon,  First  De- 
partment January  9,  1903.)  Action  by  James 
Smith  against  Joseph  R.  Mmiter.  W.  K.  Hill, 
for  appelant.  H.  W.  linger,  for  resimndent 
No  opinion.  Order  affirmed*  with  f  10  costs  and 
disbursements. 

SMITH.  Respondent  t.  SAMPSON  et  at. 
Appellnnts.  (Supreme  Court,  Appellate  Division. 
Second  Depsrtment.  January  IQ,  1903.)  Action 
tgr  William  J.  Smith  against  John  8.  Sampson 
and  Henry  W.  Meyer.  Xo  opinion.  Judgment 
of  tibe  Munldpal  Court  affirmed  by  defkult,  with 

COStL 

In  re  SMITH'S  WILL.  (Supreme  Court  Ap- 
pellate Diviflioo,  Second  Department  January 
23,  1903.)  In  the  matter  of  the  probate  of  the 
last  will  and  testament  of  Thomas  G.  Smith, 
deceased,  etc.  No  opinion.  Decree  of  the  Sar- 
rogate's  Court  of  Klngi  countr  affiimed,  with 
costs. 

SNIFFIN,  Reitpondent,  r.  MURRAY  et  aL. 
Defendants  <\EW  YORK  CENT.  &  H.  R.  R. 
CO.,  Anpellant).  (Supreme  Court  Appellate  Di- 
vision, Second  Department  February  11.  1908.) 
Action  by  William  H.  Sniffln  against  Patrick  J. 
Murray,  Loois  Munsinger  and  others,  and  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  No  opinion.  Order  affirmed,  with 
$10  costa  and  disbursements. 

SOKOLSKI,  Respondent  t.  BUTTBNWIES- 
ER.  Appellant.  (Supreme  Court  Appellate  Di- 
vision, First  Department  January  23.  1903.) 
Action  by  Ray  Sokolski  against  Joseph  L.  Bnt- 
tenwieser,  impleaded.  H.  W.  Unger,  for  appel- 
lant E.  W.  S.  Johnston,  for  respondent  No 
opinion.  Order  affirmed,  with  |10  costs  and  dis- 
buraemoiti.   

SPEAR,  Appellant,  v.  AMERICAN  SERV- 
lOB  UNION.  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  Janu- 
ary 23,  1903.)  Action  by  Maude  E.  Spear,  ex- 
ecutrix, etc..  of  Arthur  H.  Spear,  deceased, 
agnsinst  the  American  Service  Union.  No  opin- 
ion. Motion  doiled. 

SPIER  V.  HYDE.  (Supreme  Court  Appel- 
late Division.  First  Department  Febniary  13. 
1908.)  Action  by  Charles  L.  S^er  against 
Charles  L.  Hyde.  No  opinion.  Motion  daiied. 

SPRAGUE  NAT.  BANK,  AppeUant  ERIE 
R.  CO.,  Respondent  (Supreme  Conrt.  Appellate 
Division,  Second  Department.  January  9. 19U8.) 
Action  by  the  Spragne  National  Bank  against 
the  Erie  Railroad  Company.  No  opinion.  Judg- 
ment und  order  affirmed,  with  costs.  See  57  N. 
T.  Supp.  844. 

STAFFORD,  Respondent  ▼■  STAFFORD, 
Appellant.  (Supreme  Court,  Appellate  INvitdoa, 
Fourth  Department.  January  6.  1903.)  Action 
by  Delia  W.  Stafford  against  Jenny  K.  Staffonl. 
No  opinion.   Judgment  affirmed,  with  coats. 

DA\7,  J.,  not  voting. 
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STBINHARDT  et  al.  t.  BINGHAM  et  al. 
(Snpreme  Court.  Appellate  DiviHioD,  First  De- 
partmeDt.  Febraary  20,  1906.)  Action  b? 
Bmanuel  Steinhordt  and  another  against  David 
Bingham  and  another.  Plaintiffs  move  for  new 
trial  OQ  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  Appellate  Division.  New 
trial.  A  Blumenatiel,  for  plaintiffs.  Jacob  F. 
Aliller,  for  defendants. 

McIiAUG-HIjIN,  J.  For  the  reasons  stated  in 
the  opinion  of  Mr.  Jnstice  Hatch  on  the  previous 
appeal  in  this  case  (Steinbardt  v.  Binsham,  63 
App.  Div.  286.  65  N.  Y.  Supp.  838),  the  ezcep- 
tions  ahoald  be  ■iwtained,  ana  a  new  trial  order- 
ed, with  ooets  to  the  plaintlffa  to  abide  the 
event. 

HATCH  and  LAUGHLIN,  JJ.,  concar. 

VAN  BRUNT.  P.  J.  I  dissent  for  the  snme 
reaaooa  upon  which  I  based  mr  dissent  upon  the 
former  appeal,  which  grouDds  have  been  since 
Bufitained  by  the  Court  of  Appeals  in  the  case 
of  Peabody  v.  Satterlee,  166  N.  Y.  174.  59  N.  a 
818,  32  L.  R.  A.  956,  where  the  precise  question 
invidved  Beenu  to  have  been  disposed  adversely 
to  the  poNtion  taken  1^  this  court  upon  the 
former  appeal. 

CyBRIBX,  J.t  ooncnra, 

STEINSON  T.  BOARD  OF  EDUCATION. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment. January  9.  1908.)  Action  br  George 
Steinsou  asainst  tlie  Board  of  Education.  No 
opinion.    Motion  denied. 


STIASNT  V.  METROPOLITAN  ST.  R.  CO. 
(Sapreme  Court,  Appellate  Division,  First  De- 
partment. January  16,  1903.)  Action  by  Caro- 
line Stiasny  against  the  Metropolitan  Street 
Railroad  Company.  No  opinion.  Motion  de- 
nied, vritb  f  10  costa. 


STOUTBNBURGH.  Respondent,  v.  BUSH 
CO.,  Limited,  Appellant  (two  cases).  (Sapreme 
Court,  Appellate  Division,  Second  Department. 
Febmary  11, 1903.)  Action  ^  Arthur  T.  Stout- 
enburgh,  as  temporary  receiver,  etc.,  against 
Bnsh  OomiWDy,  Limited.   (Actions  Nos.  1  and  2). 

PER  CURIAM,  l^is  Is  a  renewal  of  an  ap- 
plication for  leave  to  appeal  to  the  Court  of 
Appeals.  Hie  original  application  was  opposed 
and  denied.  No  papers  are  presented  to  us  upon 
this  application,  except  the  notice  of  motion  and 
the  admission  of  service  by  the  ottomey  for  the 
respondent.  These  papers  are  manifestly  insuf- 
ficient, and  the  motion  is  denied,  with  $10  costs. 

STREETS  V.  GRAND  TRUNK  RT.  CO.  of 
CANADA  et  al.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  30, 
1903.)  Action  by  Jesj«e  Streets  against  the 
Grand  Tmnk  Railway  Company  of  Cnnada  and 
the  New  York  Central  &  Hudson  River  Rail- 
road (Company.  No  opinion.  Motion  for  rear- 
gument  denied,  with  $10  costs  and  disbursements. 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied.    See  78  S.  Y.  Supp.  729. 

STRBSI.  Respondent.  vTbREIDMYER,  Ap- 
pellant. (Snpreme  Court,  Appellant  DivUlon, 
Fint  Department    February  6.  1008.)  Action 


br  Marr  E.  StresJ  against  John  Breldmyer.  El. 
W.  S.  Johnston,  for  appellant.  J.  Murphy,  for 
respondent.  No  opinion.  Order  affirmed,  with 
(10  costs  and  disbursements. 


STR0N(3.  AppeDant,  v.  INTERNATIONAL. 
RT.  CO.,  Reswjndent.  (Supreme  0)art,  Appel- 
late Division,  Fourth  Department.  January  20, 
1903.)  Action  by  Bushnell  Strong  against  the 
International  Railway  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 


STROWGER  et  al..  PlaintiCFs,  v.  AMERI- 
CAN BONDING  &  TRUST  CO.  of  BALTI- 
MORE CITY,  Defendants.'  (Supreme  Court. 
Appellate  Division,  Fourth  Department.  Janu- 
ary 8, 1908.)  Action  by  Walter  S.  Strowger  and 
another  against  the  American  Bonding  &  Trust 
Company  of  Baltimore  City,  impleaded,  etc.  No 
opinion.  Defendants*  exceptions  overruled,  mo- 
tion for  new  trial  denied,  and  Judgment  ordered 
for  the  plaintlCeB  on  the  verdict,  with  costs. 

SUGDBN.  Appellant,  v.  PARTRIDGE, 
Com'r,  Respondent.  (Supreme  Court,  Appellate 
Divslon,  First  Department.  January  16,  1908.) 
In  the  matter  of  Eldward  D.  Sugden  against 
John  N.  Partridge,  commissioner.  W.  C.  De 
Witt,  for  appellant.  T.  Omnoly,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  coiits  and 
disbursements,  on  the  opinion  in  Lahey  v.  Part- 
ridge .(decided  Jan.  9, 1903)  79  N.  T.  Supp.  724. 

SUTHERLAND  v.  MEAD  et  al.  (Supreme 
C^urt,  Appellate  Division,  Birat  Department. 
February  13,  1908.)  Action  by  George  B.  Suth- 
erland against  Charles  H.  Mead  and  Thomas 
Taft,  impleaded.  From  an  order  deiqring  a  mo- 
tion to  open  a  default,  defendants  Head  and 
Taft  appeal.  Affirmed.  A.  H.  F.  Seeger,  for 
appellants.    Edward  Hassett,  for  respondent. 

HATCH,  J.   This  ease  is  disposed  of  by  the 

S pinion  in  Sutherland  v.  Mead  et  al.  (handed 
own  herewith)  80  N.  T.  Supp.  504.  The  or- 
der should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


SVBNSON,  Appellant,  v.  SVENSON.  Re- 
spondrat.  (Supreme  Ck)urt,  Appellate  Division, 
Second  Department.  January  23.  1903.)  Ac- 
tion by  Marguerite  Svenson  against  Oscar  H. 
SreiiBon.  No  opinion.  Motion  denied. 


In  re  TALBOT.  (Supreme  Court  Appellate 
Division.  Fourth  Department.  January  27, 
1003.)  In  the  matter  of  the  proceedings  for  the 
disbarment  of  Frank  W.  Talbot,  as  attorney  and 
counselor  at  law.  Ko  opinion.  Order  to  show 
cause  returnable  March  10,  1908,  entered. 

TALLON.  Respondent,  t.  MORGAN  et  al., 
Appellants.  (Supreme  C^nrt,  Appellate  Division, 
Second  Department.  January  16,  lOO-'i.)  Action 
by  Katherine  Tallon  against  Joseph  F.  Morgan 
and  Robert  W.  Oliver.  No  opinion.  Judgment 
and  order  of  tiie  County  Court  of  (Queens  county 
afflrmed.  wltti  costs. 

TANEXBAUM.  Anwllant  t.  WHIFFBN, 
Respondent.     (Supreme  0>urt,  Appellate  Di- 
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Tislon,  First  Department.  February  6,  1903.) 
Action  bj  Mom  TanenbaDm  agsinat  Thomas 
R  Whiffen.  L.  N.  Lerl,  for  appellant.  O.  O. 
Sommerich,  for  respondent.  No  oi^ion.  Or- 
der affirmed,  with  $10  oosta  and  diri>iinunentB. 


80  NSW  TOBK  8DPPLBMBNT 
and  114  N«w  Tork  BUU  Reporter 

VALBNTINfi  T.  HBALET  et  al.  (Snpreme 
Coort,  Appellate  DlTialMi,  First  Deparbnent. 
January  16.  190&)  Action  bj  Hour  C.  Talen< 
tine  against  Warren  M.  Healer  and  another. 
No  opfuon.   Bfodon  denied,  with  flO  costs. 


TEACHOUT  St  al..  AjneUants.  t.  TRUAX, 
Respondeat  (Sopreme  Court,  Appellate  Di- 
Tiuion,  Fourth  Department.  Jannarr  6,  1BU3.) 
Action  by  Phebe  R.  Teachout  and  another 
against  Murty  Truax.  No  (Vini<ai.  Interloca- 
tory  Judgment  affirmed,  with  casta  to  the  re- 
qmndent,  with  leave  to  tiie  plaintiffs  to  serre 
an  amended  complaint  upon  payment  of  the  coats 
of  the  demurrsr  and  of  this  appeal. 


(Supreme  Court,  Ap- 
January  28, 


TEW  WOLFSOHX. 
pcllRte  DlTldon,  First  Department. 
1903.)    Action        H.  Whitney  Tew  against 
Heury  Wolfsohn,  impleaded.  No  opinion.  Mo- 
tion granted. 


TIRRILL,  Respondent,  t.  8NIFFBN  et  al.. 
Defendants  (LIVINGSTON,  Appellant).  (Su- 
preme Court,  Appellate  Division,  Second  De- 
mirtment.  January  16,  1906J  Action  by  Oakes 
TlrrlU  against  Edward  D.  Snfffen  and  others; 
James  Duane  Uvingston,  appellant  No  opinion. 
Appeal  dismissed,  with  |10  costs  and  disburse- 
ments. 

TIRRILIi,  Respondent,  t.  SNIFFEN  -et  al. 
(NORTH  AMERICAN  TRUST  CO..  Appel- 
ant). (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  January  9.  190S.)  Action  by 
Oakes  Tirrlll  against  Edward  D.  SnifEen,  the 
North  American  Trust  Company,  appellant,  and 
the  Washington  Life  Insurance  Company,  de- 
fendant No  opinion.  Order  reversed,  with  flO 
costs  and  disbursementfl,  and  order  for  examina- 
tion vacated  on  the  ground  that  no  sufficient 
reason  appears  for  examining  the  officers  of  the 
defendant  before  the  trial  rather  than  at  the 
trial  itself.  See  Hay  v.  Zeiger,  60  App.  Div. 
462,  64  N.  y.  Supp.y2. 

In  re  TOWXSEND  AVE.  (Supreme  Court, 
Appellate  Division.  First  Department.  January 
9.  190S.)  In  the  matter  of  Townsand  avenue. 
No  opimon.   Motion  denied. 


TRKADWELL  et  al.,  Respondents,  v.  J.  A. 
MEAD  MFG.  CO..  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 19,  ltf02.)  Action  by  M.  H.  Treadwell  & 
Co.  against  the  J.  A.  Mead  Manufacturing  Com- 
pany. R.  B.  Knowles,  for  appellant  J.  J.  Ad- 
ams, for  reqiondents.  No  <^>nioD.  Motion  de- 
nied, without  costs. 

UPTON  et  al..  Plaintiffs,  v.  SCOTTISH 
UNION  &  NATIONAL  INS.  CO..  Defendant 
(Supreme  Conrt,  Appellate  Division,  Fourth  De- 
partment November  18,  1902.)  Action  by  Eli 
M.  Upton  and  another  against  the  Scottish 
Union  &  National  Insurance  Company.  No 
opinion.  Defendant's  exceptions  overruled,  mo- 
tion for  new  trial  denied,  with  costs,  and  judg- 
ment ordered  for  the  plaintiffs  upon  the  vvdl^ 
•wifb  costs. 


V.  LOBWERS  GAMBRINUS  BREWERS 
CO.,  Respondent,  v.  LITHAUER,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment January  9.  1903.)  Action  by  tlie  V. 
Loewers  Gambrinua  Brewers  Company  against 
Edward  T.  Lithauer.  W.  H.  Benn^  ttx  awel- 
lant  C.  J.  G.  Hall,  for  respondent  No  opinion. 
Order  affimed,  with  $10  costs  nnd  diabnrse- 
nMDts.  See  78  N.  Y.  Supp^  947. 


VOLLKOMMER,  Respondent  v.  HUMMEL. 
Appelant.  (Snpreme  &>urt.  Appellate  Division. 
Second  Dmartment  January  B,  1903.)  Action 
by  Josin>h  Vollkommer  against  Gottlieb  Hummel, 
impleaded,  etc   No  opimon.   Motion  denied. 


In  re  WALLACE  (Supreme  Court,  Appe- 
late Division,  Fourth  Department.  January  13. 
1903.)  In  the  matter  of  the  final  judidal  settle- 
ment of  Patrick  P.  Wallace,  as  executor,  etc., 
of  Michael  Killeen,  deceased.  No  opinion.  De- 
cree of  Surrogate's  Court  affirmed,  with  costs. 

In  re  WARREN'S  ESTATE.  (Supreme 
Court,  Appelate  Division,  FoDrUi  Dcvarbnent 
January  IS,  1903.)  In  the  matter  of  the  estate 
of  Gardner  D.  Warren.  No  opinion.  Older  af- 
firmed, with  910  costs  and  disoursementn. 


WASSERMAN,  Respondent,  t.  RICHARDS 
et  al.,  AppellantB.  (Supreme  Court,  Appellate 
Division,  Second  Department  January  9. 1903.) 
Action  by  Benolt  Wasserman  against  Eugene 
Lamb  Richards.  Jr.,  and  others.  No  opinion. 
Judgment  affirmed,  with  costs. 


WEDDIGAN  et  al..  Respondents,  v.  WHIT- 
ING, Appellant.  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  January  13.  1903.) 
Action  bv  Frank  A.  Weddlgan  and  others  against 
William  F.  Whiting.  No  opinion.  Judgment  af- 
firmed, with  costs. 

ADAMS.  P.  J.,  notToting. 

In  re  WEEKS.  (Supreme  Court  Appellate 
Division,  Second  Department  January  8,  1903.) 
la  the  matter  of  the  ^plication  of  O.  Lonis 
Weeks  for  admiaslon  to  the  her.  No  c^dnion. 
Application  granted. 

WENK,  Appellant  CITT  OF  NEW  YORK 
et  al.,  Besptmdents.  (Supreme  Court  AK>ellate 
Division,  Second  Department  Januair  9, 1903.) 
Action  1^  Theodore  Wenk  against  the  city  of 
New  York  and  others.  No  opinion.  Moti<ui 
granted,  and  reargument  of  demurrers  to  thn 
answer  set  down  for  January  23.  1903. 

WERNER,  Rrapondent,  t.  HEARST,  Awd- 
lont.  (Supreme  Cotirt  ARiellate  Division,  Sec- 
ond Department.  January  9.  1908.)  Action  by 
Melie  S.  T.  Werner  against  William  R.  Hearst. 
No  opinion.  Leave  to  appeal  to  the  Oonrt  of  Ap- 
peals granted. 
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WBIRNBR,  Benundent,  t.  HSARST,  Appel- 
laot  (SupruDe  Coart,  Appellate  Division,  Sec- 
ond Department.  Janaary  23,  1003.)  Action  by 
Melle  S.  T.  Werner  against  William  R.  Hearst. 
No  opinion.  Order  settled  by  certifying  that  a 
question  of  law  is  involred  which  ought  to  be 
reviewed  by  the  Court  of  Appeals,  under  sub- 
divisioD  2  of  section  191  of  the  Code  of  Civil 
Procedure,  witiiout  Hpeei^ing  any  particular 
question.  See  Commerdal  Bank  t.  Sherwood, 
1G2  N.  Y.  310,  56  N.  B.  934. 

In  re  WHITB.  (Sopteme  Court,  Appellate 
Dirision,  Second  Department.  January  \iS, 
1903.)  In  the  matter  of  the  application  of  John 
A.  White  for  admissioo  to'tiie  bar.  No  opinion. 
Application  granted. 

WILLETTS.  Appellant,  t.  OTISCO  &  a 
TEL.  CO..  BeapondeDt  (Supreme  Court,  Appel- 
late Diviuon,  Fourtli  Dci;iartmeDt.  January  tt, 
19(6.)  Action  by  WUliam  A.  WiUetts  against 
the  Otisco  &  Cedanrille  Telephone  Company,  etc. 
No  opiniou.  Judgment  of  County  Court  affirmed, 
with  costs. 


WILLIAMS,  Bespondent.  t.  STRACTJSB.  L. 
A  B.  BY.,  Apoellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  January  13, 
1908.)  Action  by  Jenet  C.  Williams,  an  infant, 
guardian,  etc.,  aralnst  the  Syracuse,  Lake- 
side &  BsldwinBTule  Railway.  No  opinion.  Mo- 
tion for  reargument  denied,  with  ^lO  costs  and 
disbursements.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 

WILSON,  Respondent,  t,  WILLIAMS  et  al.. 
Appellants.  (Sain-eme  Court,  Appellate  Division, 
First  Department.  February  W,  1903.)  Action 
by  William  C.  Wilson  against  Charles  H.  Wil- 
liams and  another.  O.  P.  Howland,  for  appel- 
lants. H.  Wallis,  for  respondent  No  opinion. 
Order  afflmMd.  with  flO  ooata  and  diwone- 
coeota. 


WILSON  WILSON  et  al.  (Supreme  Court, 
Appellate  IMvIsion,  Third  Department.  Janaary 
20,  1903.)  Action  by  EMward  C.  Wilson,  an  in- 
fant, by  Eiiz&  J.  Sponenberg,  his  guardian  ad 
litem,  against  Winfield  Wilson  and  otliers.  No 
opinion.   Motion  granted. 


In  re  WILSON'S  ESTATE.  (Supreme  Court, 
Appellate  Division,  Third  Department.  January 
2S,  1903.)  In  the  matter  of  the  estate  of  Mary 
Sutherland  Wilstm,  deceased.  No  opinion.  Mo* 
tion  granted. 

WISE  et  aL,  Reenondents,  t.  NEW  YOBK 
ELEVATED  R.  CO..  Appellant.  (Supreme 
Court,  Appellate  Division,  £^rst  Department. 
February  6,  1903.)  Action  by  Adelia  Wise  and 
another  against  the  New  York  Elevated  Rail- 
road Ompany.  F.  Allis,  for  appellant.  A.  B. 
Smith,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  coats. 

ZELTNER  V.  HENRY  ZBLTNEB  BREW- 
ING CO.  (Supreme  Court,  Appellate  Division, 
Second  Department.  February  11,  1003.)  Ac- 
tion by  William  H.  Zeltner  individoally  and  aa 
executor,  etc.,  against  the  Henry  Zeltner  Brew- 
ing Company.  No  opinion.  Application  for  leave 
to  appeal  to  the  Court  of  Appeals  granted,  and 

auestions  certified  as  formulated  in  the  brief  for 
le  YorkviUe  Bank. 


ZIMMEBMAN  t.  MEYROWTTZ.  (Supreme 
Court,  Appellate  Division,  First  Depnrtmeut. 
February  6,  19O30i  Action  by  Charles  L  Zim- 
merman against  Emil  B.  Meyrowits.  No  opin- 
ion.   Motion  denied,  with  $10  costs. 


PUTNAM  et  aL,  Appellants,  v.  PUTNAM  et 
at.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Third  Department.  December  9, 
1002.)  Action  by  John  Lewis  Putnam  and  oth- 
ers against  John  B.  Putnam  and  others.  No 
^hiion.    Motion  denied.    Sea  78  N.  X.  Supp. 
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ABANDONMENT. 

Of  easement,  we  "Easements,"  S  L 

ABATEMENT. 

Of  nuisance,  see  "Xuisaace,"  fi  1. 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  ie«  "Election  of  Reme- 
dies." 

Jiiilfinient  rr  bar  to  another  action,  see  "Jadg- 

ment,"  S  B* 

Bigbt  of  action  by  or  against  personal  repre- 
sentative, see  "Executors  snd  Administra- 
tors," S  6. 


i  1. 


title. 


Transfer   or   devolution  of 
Tight,  Interest,  or  UBbiUtjr. 

An  assignee  cannot  be  substituted  as  plaiutifl. 
In  an  action  commenced  br  bis  assignor  under 
Code  CSt.  Proc.  J  766.  witnont  notice  to  him.— 
BetU  T.  De  SeldlDg  (Sup.)  708. 

f  2.   Deatb  of  party  »ud  revival  of  ««- 
tion. 

Under  Code  Civ.  Proc.  8S  756,  757,  an  action 
Jkeld  properly  continued  in  the  name  of  plaintiff's 
administrator.— Betts  t.  De  Selding  (Sup.)  799. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  %  5. 

Compensation  for  taking  of  or  Injury  to  lands 
or  easements  for  puuic  use,  see  "Eminent 
Domain,"  H  1,  8. 

ACCEPTANCE. 

or  goodff  sold  within  statute  of  frauds,  see 

"Frauds,  Statute  of,"  |  1. 
Of  ^rformance  of  contract,  see  "Contracts," 

Of  surrender  of  lease,  see  "Landlord  and  Ten- 
ant," I  2. 

ACCOMPLICES. 

Testimony,  see  "Criminai  Law,"  |  8. 

ACCORD  AND  SATISFACTION. 

See  "Oompositlons  with  GreditorB**;  "Compro- 
mise and  SetUement";  "Novation";  "Pay- 
ment"; "Release." 

Payment  of  S50  cash  add  giving  Judgment 
debtor's  note  for  $50  held  not  to  support  agree- 


ment to  satisfy  in^nnent  fbr  $226.29.— Shanler 

V.  Koebler  (Sup.)  6TO. 

Facts  held  to  estabiish  prima  facie  an  accwd 
and  satisfaction.— Jaclcson  v.  Volkening  (Snp.) 
1102. 

ACCOUNT. 

See  "Account  Stated." 

Accounting  as  to  firm  busiacES,  see  "Partner- 
ship," §  1. 

Accounting  between  partners,  see  "Partner- 
ship," §  3. 

Accounting  by  broker,  see  "Brokc»8,"  §  1, 

Accounting  by  executor  or  admin istrntor,  see 
"Executors  and  Administratops,"  1  7. 

Accounting  by  guardian  of  infant,  see  "Guard- 
ian and  Ward,"  8  1- 

ACGOnnting  by  receiver,  see  "Receivers,"  fi  2. 

Accounting  by  trustee,  see  "Trusts,"  fi  6. 

fi  1.  Frooeedincs  and  roUof. 

Employe  of  law  firm,  suiug  for  an  acconnting, 
held  to  have  an  adequate  remedy  at  law,  en- 
titling case  to  be  put  on  jury  calendar.— Lee  v. 
Wasbbum  (Sup.)  1040. 

ACCOUNT  STATED. 

Evidence  held  sufficient  to  establish  an  ac- 
count stated  prima  facie.— Forbes  v.  Wheeler 
(City  Ct  N.  Y.)  373. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Ac- 
tions," 8  2. 

ACCUMULATIONS. 

Restrictions  on  accumulation,  aee  "Perpetui- 
ties." 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissitHU'  as  evidence, 
see  "Evidence,"  fi  4. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  8  2. 
Bar  by  former  adjudication,  see  ^'Judgment," 
8  S* 

Fitection  of  remedy,  see  "Election  nf  Remedies." 
Jurisdiction  of  coutts.  see  "Ourts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Ueview  of  proceedings,  see  "Appeal";  "Cer- 
tiorari." 
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flabmlsslon  of  eontroTeny  to  court  without  ac- 
tiou.  He  "Sobmiflslon  of  CoDtrorenr." 

Actions  betwm  parttet  tn  pcarUaOar  tvIoMoim. 
See  "Master  and  Serrant,"  ff  2,  8;  "Partner- 
ship," I  3. 

Gortmratlon  and  members,  see  *'GorporatUnia»*' 

Co-tenants,  see  "Partition,"  S  1. 

Principal  and  agent,  see  "Broken."  U  1.  S. 

AeUona  by  or  agabut  porMeulor  eloMta  of 
parttea. 

See  "BpokerB,"  U  I.  3;  "CJarriers,"  H  1,  2; 
"Corporations,  I  4;  "Executors  and  Adminis- 
tratora."  |  6;  "iDfants,"  |  2;  "Municipal 
Corporaticuia."  |  8;  "Siieriflb  and  ConstaUes," 

Asniguees,  see  "Aaiiigninents,"  I  2. 
Corporate  officers,  see  "Corporations,"  |  8. 
Foreign  corporations,  see  "Corporations,"  1 
Receiver  of  corporation,  see  "Coraorations," 
Remaindermen,  see  "Remainders. 
Stockliolders,  see  "CorporatioaB,"  fi  2. 
Surviring  partners,  see  "Partnership,**  |  2. 
Trustees,  see  "Trusts,"  H  4,  6. 
Trustees  in  baulmiptcy,  see  "Bankruptcy,"  S  1. 

Particular  cav»e$  or  crroundt  qf  aetton. 

See  "Account  Stated";  "Bills  and  Notes,"  8  4; 
"False  Imprisonment/'  S  1;  "Litiel  and  Slan- 
der," I  S;  "Moner  RaceiTed":  "Negiigence," 
I  3;  rrrover  and  Oonversion,^'  S  2. 

Attachment  bond,  see  "Attadunent,"  16. 

Breach  of  contract,  aee  "Contracti/*  |  S; 
"Sales,"  16. 

Breach  of  warranty,  see  "Saies,"  i  6. 

Compensation,  see  ^'Brokers,"  I  8. 

Fires  caused  by  operation  of  railroad,  see  "Rail- 
roads." S  1. 

Loss  of  Koods  by  carrier,  see  "Carriers,"  |  1. 

Personal  injuries,  see  "Carriers,"  S  2;  "High- 
ways." I  2;  "Siaster  and  Servant/'  S  3;  "Mu- 
nicipal Corporations,"  t  8;  "Kailroads,"  S  1; 
"Street  Railroads."  §  2. 

Price  of  goods,  see  "Sales,"  |  5. 

ReooTery  of  payment,  see  "Payment,"  I  2. 

Takinjc  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Bminent  Do- 
main," I  8. 

Wages,  see  "Master  and  Servant."  {  2. 

Particular  forma  of  action. 
See   "Ejectment";    "Replevin";    "Trorer  and 
Conversion." 

ParMcufor/omu  ttTtpectal  reUef. 

See  "Account";  "Divorce";  "Injunction":  "Par- 
tition," I  1;  "Quieting  Title";  "Specific  Per- 
tormance." 

Accounting  by  broker,  sec  "Brokers,"  |  1. 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  f  1. 

Construction  of  will,  see  "Wills,"  |  10. 

Determination  of  adverse  claims  to  real  proper- 
ty, see  "Quieting  Title." 

Dissolution  of  partnership,  see  "Partnership," 
I  3. 

Enforcement -or  foreclosure  of  lieu,  see  "Mechan- 
ics' Lieas,"  §  S. 

Kf>tablifihment  and  enforcement  of  trust,  see 
"Trusts,"  S  6. 


Establishment  of  wOl.  see  "Wills."  I  3. 

Foreclosure  of  mortgage,  see  "Mortgages,**  |  1. 

Reformation  of  written  instrument,  see  "Reform 
mation  of  Instruments." 

Setting  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances,"  |  1. 

PoaticuLar  vroceedings  in  actUms. 

See  "Continuance";  "Costa";  "Damagen";  "Dep- 
ositions"; "Dismissal  and  Nonsuit";  "Blvi- 
deaee";  "Execntion" ;  "Judgment";  "Jury"; 
"Limitation  of  Actions";  "Motions";  "Par- 
ties"; "Pleading";  "Reference";  "Stipula- 
tions"; "Trial." 

Bill  of  particulars,  see  "Pleading,"  |  B. 

Default,  see  "Judgment,"  I  2. 

ParHcuiar  rtmediet  in  or  incident  to  actions. 

S«  "Attachment";  "Bail,"  1  1;  "DiacoTerj'"; 
••Garnishment";  "InjuncUon";  "Beceivers.'* 

ProotedlknQa  <n  exerdss  of  tpettal  juriadietiona. 
Courts  of  limited  jurisdiction  in  general,  see 

"Courts,"  I  2. 
Criminal  prosecutions,  see  ''Criminal  Law." 
Siitts  in  Justicea'  courts,  see  "Justices  of  the 

Peace,**  1 1. 

ADEQUATE  REMEDY  AT  UW. 

As  affecting  equitable  relief  on  aceoont,  see  **Afr- 
count,"  f  1. 

ADJOINING  UNDOWNERS. 

See  "Boundaries." 

ADJUDICATION. 

Of  courts  In  general,  see  "Courts,"  I  1. 
Operatiou  and  effect  of  former  sdjudlcatfon,  see 
^'Judgment,"  ii  S.  6. 

ADMINISTRATION. 

Execntora  and  Ad- 
14. 


Of  entate  of  decedent,  i 

ministrators." 
Of  trust  pnverty,  see  'Trusts,' 


ADMISSIONS. 

Aa  eridenoe  In  dvil  actions,  see  "Evidence,'*  1  4. 


See  "Food.** 


ADULTERATION. 
ADULTERY. 


Evidence     In  action  for  divorce,  see  ^DlTorc^* 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Titla," 

ADVERSE  POSSESSION. 

See  "UmiUtion  of  Actiona.** 
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AFFIDAVITS. 

See  ''Depositions." 

in  partteulor  proceedinoi. 

See  "Attachment,"  S  2, 

To  procare  examination  of  person  having  inop- 
ert7  of  attachment  defoidaut,  »ee  "Attacb- 
ment,**  I  S. 

AGENCY. 

See  Trindpal  and  Agent** 

AGREED  CASE. 

SubmiBBlon  of  controvergy  to  coart,  aee  "Snbmls- 
aioD  of  Gontroreny." 

AGREEMENT. 

See  "Contracts" 

ALIENATION. 

SnspensioD  of  power  of  alienatlm  of  propertr, 
see  "Peipetottiea." 

ALIMONY. 

bee  '^nsband  and  Wife,"  1 1. 

ALLOWANCE. 

Of  appeal  or  writ  of  error,  aee  "Appeal,"  |  4. 
Of  cost*,  see  "Costi,"  |  2. 

ALTERATION. 

Of  geographical  or  p(ditical  dlTitions,  tee 
•rrowns,"  I  L 

ALTERATION  OF  INSTRUMENTS* 

See  "Reformation  of  Ins  tram  ents." 

AMENDMENT. 

Of  by-laws  of  beneflcfal  aaiodatioii,  see  "Insur- 
ance," I  7. 
Of  judgment,  see  "Judgment,"  |  4. 
Of  pleading,  see  "Pleading,''^  t  4. 
Of  atatates,  see  "Limitation  of  Acttons,"  I  1. 

ANIMALS. 

Brldence  Md  to  abow  tiiat  an  owner  knew  of 

the  Tidona  character  of  a  bull,  confided  by  him, 
withoat  warning,  to  the  care  of  a  party  injur- 
ed by  the  animal.— Talmage  v.  Mille  (Snp.)  637. 

It  Is  DO  defense  to  an  action  by  one  working 
a  farm  on  shares,  for  injuries  from  a  vicious 
bull  belonging  to  the  owner  of  the  land,  that 
the  parties  were  not  master  and  serrant— 
Talmage  t.  MUls  (Sup.)  0S7. 


ANSWER. 

In  pleaffing,  aee  "Pleading,"  |  2. 

APPEAL 

See  "Certiorari.'* 

Review  <n  special  proo6eding$. 

Assessment  of  taxes,  see  "Taxation,"  |  3. 
Condemnation  proceedings,  see  "Bnunent 

main,"  S  L 

Review  qf  criminal  pnweoutloM. 
See  "Criminal  Law,"  |  B. 

I  !•  H«tnre  and  form  of  Tumndf* 

The  right  of  appeal  by  plaintiff  from  a  ma* 
nicipal  court  order  opening  a  default  and  setting 
aside  his  judgment,  la  an  action  brought  before 
Laws  1902,  c.  580,  J  257,  Md  reaerred  br  sec- 
tion 361  thereof.— Johnson  t.  Manning  (Sap.) 
738. 

S  2>   Deetgiou  reviewiible. 

An  indorsement  on  an  order  held  equivalent  to 
the  entry  of  the  order  in  the  clerk's  office,  suffi- 
cient to  sustain  an  appeal  therefrom. — O'Connor 
T.  Mclaughlin  (Sup.)  741. 

I  3.    Freaeatatloa   mnd   veaervstioB  Im 
Iswer  eoort  of  sTovrnds  of  review. 

Where  a  trial  court  filed  bat  one  conclusion 
of  law.  and  it  was  entirely  erroneoiUL  a  general 
exception  thereto  was  sufficient. — Eicknaon  t. 
City  Of  New  York  (Sup.)  168. 

A  failure  to  object  to  a  permlaslon  granted 
opposing  counsel  to  comment  on  a  matter  with- 
drawn from  evidence  held  to  preclude  a  predica- 
tion of  error  on  such  ruling.-^.  Oroh's  Bona 
Qroh  (Sup.)  438. 

I  4*    Beqnlsites    and    praoeediBS>  ' >* 
trmaafer  of  oanee. 

A  notice  of  appeal  from  an  order  aa  resettled 
by  an  order  entered  on  a  later  day  specified, 
and  from  each  and  every  part  thereof,  held  suf- 
ficient to  autborize  a  review  of  the  entire  order 
as  resettled. — Seligsberg  v.  Schepp  (Sup.)  164. 

Decision  in  personal  injury  action  held  to  pre- 
sent no  distinctive  feature  justifying  allowance 
of  appeal  to  the  Court  of  AiMpeals.— Vandecar  t. 
Unirersal  Troat  Co.  <Sup.)  783. 

f  5.   Beoovd  emd  pvoeaedlasa  Mot  Is  a«e* 
•rd. 

A  failure  of  the  record  to  disclose  the  alleged 
improper  remarks  of  opposing  counsel  held  to 
preclude  the  consideration  on  appeal  of  alleged 
error  therein.— M.  Groh'a  Sons  T.  Orob  (Sap.) 
438.  .  ' 

Where,  upon  appeal  from  a  judgment  dismiss- 
ing the  complaint  upon  the  merits,  it  does  not  ap- 
pear what  answer  was  given  to  specific  qnesUons 
submitted  to  the  Jury,  the  record  comes  ap  for 
review,  the  same  as  if  no  verdict  had  been  ren- 
dered.—O'Sullivao  V,  Knox  (Sup.)  848. 

i  6*    IHamlasalt   wltlidrawal,   or  abma- 

donmcnt. 

Appeal  from  so  much  of  an  order  entered  by 
defendant  as  released  patties  to  an  injunction 
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bond  held  diraiinsd.— Kraeger  Waroock  <Siip.) 
687. 

i  7.  Ravlew. 

L'nder  the  facts,  held,  that  an  order  awarding 
full  statutory  costs  against  a  defendant  ezecn- 
tor,  pursuant  to  Code  Civ.  Proc.  {  1836,  on 
the  ground  that  the  claim  was  onreaBouaMr 
resisted  or  neglected,  could  not  be  disturbed 
on  appeal— BaTlantyne  v.  SteeQwerth  (Sup.)  87. 

In  au  action  for  pergonal  injarles,  tried  be- 
fore a  referee,  any  error  in  the  admission  of 
certain  expert  testimony  Md  harmless  under 
the  facts.— Walden  t.  City  of  Jamestown  (Sap.) 
65. 

In  an  action  for  personal  Injurlea,  a  finding 
of  the  referee  aa  to  the  nature  of  the  injuries 
Md  to  care  any  error  in  the  admission  of  cer- 
tain testimony  lu  relation  thereto.— Walden  t. 
City  of  Jamestown  (Sop.)  05. 

In  action  for  injuries,  certain  error  Md  avftil- 
able  on  appeal  by  plaintiff  by  reason  of  other 
error  relative  to  primary  Questions  of  negU- 

feuce  and  contributory  negligence.— HcBtroir  t* 
(Ommel  (Sup.)  71, 

A  Judgment  of  the  appellate  dlTlrion,  rerers- 
ing  a  judgment  dismtsBing  a  complaint  ou  the 
pleadings,  held  the  law  of  the  case  ou  the  gnes- 
tions  decided,  on  a  subsequent  appeal  from  a 
judgment  on  a  verdict  in  favor  of  plaintiff. — 
Leeds  v.  New  York  Tel.  Co.  (Sup.)  114. 

In  an  action  against  a  city  for  personal  in- 
juries, the  admlsnon  of  evidence  aa  to  a  per- 
manent illneas,  not  connected  with  the  injuries. 
held  harmless.- Wynn  v.  City  of  Yonkers  (Sup.) 
267. 

Error  In  admitting  evidence  held  harmless.— 
Pboebua  v.  Webster  (Sup.)  292. 

The  part  of  a  judgment  from  which  appeal  is 
not  taken  cannot  be  complained  of  on  appeal.— 
Lord  V.  MurchUon  (Sap.)  321. 

A  charge  iriven  on  the  request  of  a  party  who 
had  objected  to  the'  Introduction  of  ertdence 
Ae/d  to  cure  anr  error  In  the  admiaidon  of  anch 
evidence.— H.  Groh's  Sons  T.  Oroh  (Sup.)  438. 

Under  Code  Civ.  Proc.  §S  190,  1316,  1324.  de- 
nial of  motion  for  settlement  of  issues,  and  for 
jury  trial,  held  reviewable  on  appeal  from  final 
judgmeut- Herb  t.  MetnqjnUtan  Hospital  & 
Dispensary  (Sup^)  5S2. 

Where  the  complaint  showed  that  the  action 
was  not  brought  within  statutory  time,  granting 
of  leave  to  amend  so  as  to  set  np  limitations  held 
not  Injnrious  to  plaintifF.— Colell  t.  Delaware, 
L.  &  W.  R.  Co.  (Sup.)  675. 

A  party  most  be  presumed  to  have  been  preju- 
diced by  the  improper  ezcludon  of  evidence. — 
Hanlon  t.  Ehrich  (Sup.)  692. 

Where  the  qaestloo  as  to  whether  verdict  la 
contrary  to  the  evidence  is  presented  on  appeal, 
the  law  imposes  on  tlie  Appellate  Division  the 
duty  of  passing  on  that  question. — Schooler  t. 
New  York  Cent.  &  H.  R.  R.  Co.  (Sup.)  800. 

Where  the  evidence  doM  not  clearly  preponder^ 
ate  in  appellant's  favor,  a  second  jud^ent  wil' 
not  be  aet  aside.— Moore  t.  Bldridge  ^np.)  922. 


Rulea  governing  interference  with  Jiiry*a  vcr> 
diet  for  personal  Injuries,  as  ezcesmve,  stated.— 
Bachmann  t.  Paul  Weidmaun   Brewing  Co. 

(Sap.)  931. 

'Judgment  on  a  fourth  verdict  for  plaintiff  on 
practically  the  same  evidence  will  not  be  dia- 
turbed  on  tbe  weight  of  evidence. — WiUiama  v. 
Delaware,  L.  &  W.  R.  Ck>.  (Sup.)  945. 

i  8.    Determlutiom  and  dlaposittm  of 
eauoe. 

A  failure  of  defendant  to  object  to  evidence 
nntil  appeaJ  held  to  render  it  reasonable  on  a 
retrial  that  tbe  plaintifF,  without  paying  all 
the  cost  to  that  time,  amend  so  as  to  admit 
the  evidence.— MiUer  v.  Carpenter  (Sup.)  82. 

Where  the  amount  of  damages  erroneouBly 
assessed  was  ea^y  ascratainaUe  on  appeal, 
plaintiff  will  be  given  the  option  to  consent  to 
a  reduction  of  the  judgment  or  a  new  trial. — 
United  States  v.  A.  S.  Abell  Co.  (Sup.)  454. 

Defendant,  on  vacation  of  Interlocutory  judg- 
ment sustaining  demurrer  to  defense,  held  enti- 
tled to  vacation  of  final  judgmen^--Bcbieck  t. 
Donohne  03ap.)  739. 

The  court  cannot,  on  appeal,  reverse  the 
judgment,  and  direct  Judgment  for  tbe  other 
party;  there  being  evidence  for  the  jury.- Wil- 
liams T.  Delaware.  L.  &  W.  B.  Oo.  (Sap.)  845. 

APPLICATION. 

For  InspectiOB  of  booka,  see  "Diacoveiyi**  i  1. 

APPOINTMENT. 

Of  executor  or  administrator,  eee  "Bbcecntora 
and  Administrators,*'  |  1. 

Of  municipal  oflloen,  see  "Mmiiclpal  Corpora- 
tions," i  2. 

Of  public  officers  tn  general,  see  "Oflteen^**  i  1. 
Of  receiver  for  corporation,  see  "Gorpontioiis,*' 
I  5. 

ARBITRATION  AND  AWARD. 

Bes  ''Rtferenc^';  "SnlaniBBion  €t  Oontroverar." 

ARGUMENT  OF  COUNSEL 

la  drli  actions,  see  "Trial,''  1 8. 

o  ARREST. 

See  "Bafl." 

Illegal  arrest,  see  "False  Impriaonment.* 

ASSAULT  AND  BATTERY. 

Liability  of  carrier  tor  assaults  an  passengers, 
see  '•Onrriers,"  «  Z 

ASSESSMENT. 

Of  compensation  for  properbr  taken  for  public 

use,  sec  "Eminent  Domain,"  |  2. 
Of  expenses  of  publk:  improvementSt  see  "Mu- 

nidnal  Co-norations,"  f  5. 
Of  tax,  see  "Taxation,"  |  3. 
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ASSETS. 

Of  «Ut«  of  decedent,  see  "EzMotan  and  Ad- 
mfnistraton,"  |  2. 

ASSIGNMENTS. 

Fraud  M  to  credltotHt  see  "Fnndnlent  Oonrey- 
ances." 

Transfer  of  canse  of  action  gromid  for  abate- 
ment, lee  ''Abatement  and  BevlTal,'*  i  1. 

IWmwtov  vf  partleular  apeolet  pnpertih 
rightM,  orinstnmsnta. 

See  'Inrarance,"  i  4;  'Tatents,"  I  2. 
LMaea,  see  "Landlord  and  Tenant,"  I  2. 

f  1.  Baqnisltaa  vaUdtty. 

Materialmau'B  filing  with  county  clerk  order 
aiTen  him  bjr  owner  of  boUdlng  on  peiaon  af;ree- 
mg  to  furnish  adranceB  held  not  to  constitute 
notice  to  the  latter.— Curtis  Broa.  liamber  Co. 
T.  McLoughlin  (Sup.)  1016. 

Laws  1896,  p.  995,  e.  915,  proriding  that  no 
anigmncnt  of  any  moneys  due  or  to  become  due 
for  labor  or  materials,  or  any  order  drawn  by 
any  contractor  or  anbcootractor  for  the  pay- 
ment thereof,  sball  have  any  force  nntU  atich 
assignment  or  order  ahall  be  filed  with  the  coun- 
ty clerk,  held  not  to  relate  to  lender  agreeing  in 
writing  to  furnish  owner  with  money  to  com- 

SIcte  buildings.— Cnrtis  Bros.  Lumber  Co.  t. 
[cLoughlin  (Sup.)  1016. 

I  8.  Aetlou. 

Eiridence  held  to  warrant  dlamlsBhig  of  com- 
plaint of  a  materialman  in  rait  on  oider  given 
by  owner  on  person  contracting  to  furnish  ad- 
Tances  Tor  buildings.  Laws  1896,  p.  995,  c. 
915,~Ciirtis  Bros.  Lumber  Co.  v.  McLoughlin 
(Sup.)  loie. 

ASSIGNMENTS  FOR  BENEHT  OF 
CREDITORS. 

See  '"Bankruptcy.** 

ASSUMPSIT,  ACTION  OF. 

Sec  "Aceonnt  Stated";  "Money  Reeetred.*' 

ASSUMPTION. 

Of  risk  1^  employs,  see  ''Maater  and  Benrant." 
I  8. 

ATTACHMENT. 

See  "Execution**;  "OamtihmeDt.*' 

8  1.   Kfttnn  and  cromida. 

Attachment  will  not  lie  to  recover  a  debt, 
where  the  situs  thereof  in  a  fordgn  state. 
— AUen  T.  United  Cigar  Stores  Co.  (Sup.)  401. 

i  2.    FroeeedlaKa  to  proenve. 

AfBdavit  in  attachment  held  not  to  show  facta 
constituting  a  cause  of  action.— American  Audit 


Co.  T.  iDdnatrlal  Federatton  of  America  (Sup.) 
788L 

i  8*   Prooeodinca  ta  svppoirt  vr  enforaa. 

Under  Code  Civ.  Proc.  $  ti^  proof  of  the  is- 
soauce  of  the  aommons  is  not  required  in  the 
first  Instance  as  a  condition  to  the  issuance  of 
an  attachment— Belmont  t.  Sigaa  Iron  Go.  (Sap.) 
T71. 

Under  Code  (3iv.  Proe.  S  051,  It'la  not  necaa- 
sary.  In  order  to  secure  the  ezantiustion  of  a 
person  who  refuses  to  give  a  certificate  specify- 
ing what  property  of  an  attachment  defendant 
he  has  In  his  possession,  to  show  that  he  ac- 
tually had  property  which  would  l>e  subject  to 
IcTy.— Donner  v.  Mercy  (Sap.)  1030. 

Affidavit  made  to  obtain  the  examination  of 
person  alleged  to  have  property  of  an  attach- 
ment defendant  In  his  possession  held  to  suffi- 
ciently aver  service  of  the  warrant. — Donner  v. 
Mercy  (Sup.)  lOSa 

Under  Code  Civ.  Proc.  §  650,  right  to  demand 
certificate  from  person  believed  to  have  proper- 
ty of  au  attachment  defendant  in  his  possession 
does  not  depend  on  service  of  the  warrant  of 
attachment.— Donner  v.  Mercy  (Sup.)  1030. 

Affldavlt'made  to  secure  examination  of  per- 
son alleged  to  have  property  of  an  attachment 
defendant  in  his  possession  held  to  be  defective. 
—Donner  v.  Mercy  (Sup.)  1030. 

I  4.    QnaaUns,  TMatinfc  dlaaotatloBt  or 
abandonment. 

Where  defendant  iu  au  attachment  suit  has 
not  appeared,  except  specially,  plaiutiGf  has  the 
r^t  to  diaeontinoe.— Strana  v.  Guilhou  (Sup.) 

Where  defendants  moved  to  vacate  an  attach- 
ment on  the  papers,  and  on  a  judgment  subse- 
guraitly  rendered,  such  judgment  was  avaitable 
to  both  parties.— Belmont  t.  Signa  Iron  Go. 
(Sup.)  TTL 

Where  a  motion  to  set  aside  an  attachment 
was  based  on  the  judgment,  which  recited  the 
facta  necessary  to  sustain  the  attachment,  it 
was  immaterial  that  such  facts  were  not  suffl- 
ciently  proved  by  the  attachment  atBdavits. — Bel- 
mont V.  Sigua  &on  Co.  (Sup.)  771. 

I  S.    Claims  by  third  peraons. 

A  debt  is  "goods  or  effects,"  within  Code  dr. 
Proc.  S  057,  relating  to  claims  of  third  partlea 
in  attachment.— Minor  v.  Gnrley  (Sup.)  696. 

i  6.    XlabllltieB  om  1»omda  ra  nnAartak- 
Inca. 

After  discontinuance  on  plaintiff's  motion  of 
an  attachment  suit  in  which  defendant  has  only 
appeared  specially,  a  judgmeut  against  plain- 
tiff for  defendant  s  costs  and  damages  could  not 
be  entered  in  the  suit. — Straus  v.  Ouilhou  (Sup.) 

lao. 

Defendant,  on  the  discontiuuance,  without  his 
consent,  on  plaintiff's  motion,  of  an  attachment 
salt,  lew  entitled  to  an  action  on  the  undertak- 
ing executed  by  plaintiff,  pursuant  to  Code  Civ. 
Proc.  I  640.~»tr8us  v.  Guilhou  (Sup.)  180. 

Defense  in  action  on  bond  given  for  attadt* 
ment  thereafter  vacated  held  insufficient.— 
PoweU  T.  Bursky  (City  Ct  N.  Y.)  480. 
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ATTORNEY  AND  CUENT. 


Arsnment  and  conduct  of  conosel  st  trial  In  dill 
actions,  aee  "Trial,"  S  3. 


Of  agent,  aee 


AUTHORITY. 

"Principal  and  Agent," 


I  1. 


AVOIDANCE. 

aToidan< 

BAIL 


Pleadlnff  matter  In  avoidance,  see  "Pleading.^ 
I  2. 


I  1.  Xm  viTll  «etlona. 

An  undertakinff  to  procare  dtecbarge  from  ar- 
rest held  to  make  llaUlttr  depend  on  default  in 
obeyinff  an  order,  ao  that,  aa  there  conld  be  no 
auch  order,  the  soret?  was  not  liable.— Bristol 
T.  Graff  (Snp.)  39. 

BAILMENT. 

See  "Carriers,"  1 1;  ^'Dflpoattaries";  **FledgeB." 


BANKRUPTCY. 


I  1. 


AaalBWuent,    AdmiBlstrattoB,  ftud 
distrlbtttlaii  of  baaknipt'a  estate. 

Agreement  between  «  corporation  and  one 
making  adranceB  to  it,  giving  the  latter  a  Uen 
on  the  cotporation'a  property,  held  not  fraudu- 
lent aa  against  trustee  in  bankmptor  of  the  cor* 
poratlon.— Mathewa  t.  Hardt  (Sup.)  462. 

A  transfer  of  property  held  an  unlawful  pref- 
erence, within  Bankr.  Act,  |  60  [U.  8.  Comp. 
St.  1901,  p.  3446J.— MathewB  t.  Hardt  (Sup.) 
462. 

Judgment  creditor,-  suing  to  set  aside  fraud- 
ulent conveyances  more  than  four  months  be- 
fore petition  filed  in  bankruptcy,  keJd  to  obtain 
a  lien  prior  to  that  of  the  trustee  in  bank- 
niptcy.— Ninth  Nat.  Bank  v.  Moses  (Sup.)  617. 

Fact  that  creditor  of  insolvent  demands  securi- 
ty Horn  not  alum  that  be  has  reasonable  ground 
for  believing  debtor  Insolvent,  so  as  to  make 
transfer  voidable  under  section  60  of  the  bank- 
ruptcy act  (Act  July  1.  1808,  c.  541,  30  Stat.  562 
[U,  S.  Comp.  St.  1901,  p.  3445]).— Perry  v. 
Booth  (Sup.)  706. 

Where  complaint  shows  plaintiff  suing  as  trus- 
tee of  a  bankrupt,  that  his  name  is  followed  by 
the  word  "trustee,"  and  not  by  the  words  "as 
tmstee,"  does  not  deprive  him  of  his  repre- 
sentative capacity.— Newland  t.  Zodlkow  (City 
Ct.  N,  Y.)  375. 

BANKS  AND  BANKING. 

I  1.   BamMng  ••rpontloM  mmA  uaoola- 

Artides  of  assodatlon  of  a  bank  held  to 
it  a  lien  on  stock  belonging  to  one  indebted  to 
the  bank  as  drawer  of  a  note.— Lyman  t.  State 
Bank  of  Randolph  (Sup.)  001. 


BAR. 


Of  artlon  by  former  odjadlcatlon,  aee  "Judg- 
ment," I  S. 

BAWDY  HOUSE. 

See  "Dlaorderiy  House." 

BEQUESTS. 

See  "Wills." 

BETTING. 

Bee  "Gaming.** 

BIAS. 

Of  juror.,  see  "Jury,"  I  2. 

BILL  OF  PARTICULARS. 

See  "Divorce."  |  1;  "Pleading,"  |  (L 

BILLS  AND  NOTES. 

Gift  of,  see  "Gifts,"  1 1. 

8  1.  Btckta  amd  lUbiUUea  om  AmAovm- 
memt  or  transfer. 

The  rule  that  fraudulent  diversion  of  a  note  Is 
a  defense  for  accommodation  indorsers  against 
one  receiving  it  as  collateral  fOr  an  antecedent 
debt  A«fd  not  changed  by  Negotiable  Inntru- 
menta  Law,  |  61.— Sutnerland  t.  Mead  (Sup.) 
504. 

The  traniferee  in  good  faltii  for  value  and 
In  dne  course  of  a  check  may  enforce  It  against 

the  drawer,  free  from  defenses  existing  be- 
tween the  drawer  and  payee;  no  fraud  being 
pleaded.— Citisens'  State  Bank  v.  Cowles  (Sup.) 
598. 

Certain  facts  keid  not  to  show  such  a  delay, 
aa  a  matter  of  law,  as  to  raise  the  presumption 
that  a  check  was  overdue  or  dishonored  at  time 
of  negotiation.— Citizens'  State  Bank  v.  Cowles 
(Sup.)  598. 

I  2.    Presentveatt  demand,  natlo«»  and 
protest. 

Delay  of  party  in  presenting  check  given  in 
settlement  of  an  account  until  after  the  bank  on 
which  it  was  drawn  had  failed  held  not  tn  pre- 
vent his  recovery  against  the  drawer  on  the  ac- 
count.—Williams  V.  Brown  (Snp.)  247. 

{  3.    Payment  and  diseluu-ce. 

A  payment  of  a  note  need  not  necessarily  be 
made  in  money.— Root  T.  Kellw  (City  (X  N. 
Y.)  482. 

{  4.  Actions. 

Evidence  that,  three  years  before  defendant 
executed  the  note,  he  was  indebted  to  plaintiff's 
husband,  Juld  not  to  prove  consideration  tor  the 
note.— Kramer  v.  Kramer  (Sop.)  184. 

The  certificate  that  a  note  was  a  genuine  bosi- 
neaa  note,  given  for  value,  and  that  there  ma 
no  defense  to  It,  held  not  to  estop  an  accom- 
modation indorser  from  the  defense  of  frandii* 
lent  diversion  against  one  receiving  It  aa  col- 
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lateral  for  an  antecedent  aebt—Sntherland  v. 
Mead  (Sap.)  GOi. 

Fraudulent  diver^on  of  a  note  Md  an  at- 
flrmative  defense,  whidi  mnat  be  pleaded.— 
Sntherland  t.  Mead  (Sap.)  504. 

Under  Negotiable  Instruments  Law,  I  98,  held 
that,  a  uote  haviug  been  fraudulently'  diverted 
from  its  purpose,  ttie  holder  baa  the  burdeu  of 
prorins  he  acquired  title  in  due  course,— Suther- 
land T.  Mead  (Sup.)  S04. 

Whether  the  maker  of  a  uote  acgaiesced  Id 
the  application  of  a  payment  to  the  last  note  of 
a  series.  Instead  of  toe  first,  held  a  gnestion  for 
the  jury.— Boot  v.  Keller  (City  Ct  N.  Y.).  482. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchaiiKe  or  promiaaory  note.  Bee  "Bills 

and  NotcB,"  8  I. 
Pledgees  as  bona  fide  purcbaaers,  see  "Pledges." 

BONDS. 

Of  liquor  dealers,  see  "Intoxicating  Uquors," 
I  1. 

Snreties  on  bonds,  see  "Prindpal  «ud  Surety." 

Bondt  for  performance  of  duUes  of  trust  or 
office. 

See  "Executors  and  Administrators,"  H  1*  8; 
"Sheriffs  and  Conatables."  i  1. 

Bonds  in  legal  proeeedlnot. 
See  "Attachment,"  f  6;  "BaU";  "Costs,"  |  t 

BOOKS. 

As  evidence,  see  "Evidence,"  1  7. 
Production  for  examination   before  trial,  see 
"DlBCOTery,"  S  1. 

BOUNDARIES. 

See  "Towns,"  <  1. 

I  1.  Desorlvtion. 

The  presumption  that  a  deed  of  land  bounded 
by  an  existing  road  carries  the  fee  to  the  center 
thereof  Is  strengtbeued  by  a  recital  of  a  pur- 
pose to  dispose  of  the  entire  estate. —  Van 
Wiukle  T.  Van  Winkle  (Sup.)  612. 

To  overcome  the  presumption  that  a  convey- 
ance of  land  bounded  by  an  existing  road  car- 
ries the  fee  to  the  ceuter  thereof,  there  must 
be  exwesa  vrords  explicitly  excluding  the  hleh- 
way.- Van  Winkle  t.  Van  Winkle  (Sup.)  612! 

It  is  presumed  that  the  owner  of  land  bordering 
on  a  CRoal  has  title  to  the  center  of  the  stream. 
—Warner  v.  Qty  of  Gioversville  (Sup.) 

A  deed  construed,  and  held  uot  to  convey  any 
part  of  the  street  mentioned  as  one  of  the 
boundaries.-^  acquemin  T.  Finnegan  (Co.  Ct.) 
207. 

BREACH. 

Of  contract,  see  "Contracts."  «  4;  "Sales,"  |  3; 
"Vendor  and  Purchaser,"  1 1. 


Of  covenant,  see  "GoTensnta,"  1 1. 
Of  warranty,  see  "Sales,"  »  4,  6. 

BRIDGES. 

S  1.   Establlslunent,    eonstntetloiL,  and 
maintenanoe. 

The  action  of  a  town  board  In  rejecting  a 
claim  for  services  in  the  repair  of  a  bridge,  pre- 
sented by  the  commissioners  of  highways  as  re- 
quired by  Laws  1890,  c.  568,  §  10,  as  amended, 
held  not  a  bar  to  proceedings  by  the  claimant 
to  procure  audit  and  paymeut.- People  v.  Town 
Board  of  Oyster  Bay  (Sup.)  308. 

In  auditing  the  claim  of  a  person  employed  by 
the  commissioners  of  highways  to  repair  bridge, 
the  town  board  may  act  on  their  own  knowl- 
edge of  the  facta. — People  v.  Town  Board  of 
Oyster  Bay  (Sup.)  309. 

Under  Laws  1890,  c.  5CS,  $  10,  as  amended 
by  Laws  1895,  c.  606.  and  Laws  1890.  c.  84, 
the  commissioners  of  highways  may  employ  a 
person  to  superiutend  the  repair  of  a  bridge  at 
the  expense  of  the  town  board.— People  T. 
Town  Board  of  Oyster  Bay  (Sup.)  306. 

I  2.    RaKvlatlon  and  nse  for  tmTsL 

Under  Laws  1881,  c.  700,  the  fact  that  a  high- 
way commissioner  was  without  fuods  with 
which  to  repair  a  damaged  bridge  held  a  de- 
fense in  an  action  against  the  town  for  injuries 
caused  by  the  giving  way  of  a  defective  bridge. 
—Lee  T,  Town  of  Berne  (Sup.)  107. 

In  an  action  against  a  town  for  Injuries  caus- 
ed by  defective  bridge,  highway  commissioner 
held  not  guilty  of  uegligeuce.— Lee  v.  Town  of 
Berne  (Sup.)  107. 

BROKERS. 

9  1.  Duties  and  UablUttes  ta  prinelpaL 

Complaint  in  an  action  to  recover  money  al- 
leged to  have  been  paid  on  account  of  stock  to 
be  purchased  by  defendants,  and  wrongfully 
converted,  held  demurrable  for  failure  to  show 
that  defendants  were  in  default— Cowen  t. 
Voyer  (Sup.)  29. 

Rule  for  Bccoundng  between  stockbroker  and 
purchaser  defined.- Tuell  v.  Falne  (Sup.)  956. 

Where  a  stockbroker,  being  ordered  to  pur- 
chase stocks,  nt>rcr  purchases  them,  the  cus- 
tomer is  excused  from  demanding  them. — Tuell 
V.  Paine  (Sup.)  956. 

Broker,  having  bought  stocks  on  margin,  can- 
not sell  them  out  unless  the  customer  waives 
tender,  demand  of  payment,  and  notice  of  sale. 
—Tuell  V.  Paine  (Sup.)  956. 

Duty  of  stockbroker,  on  receiving  order  to 
gnrchase  stocks,  defined.— Tuell  v.  Paine  (Sujt.) 

I  X.   Oompensatton  amd  Ilea. 

Evidence  Iteld  sufficient  to  show  an  employ- 
ment of  plaintiff  by  defendant,  and  an  agree- 
ment to  pay  the  reasonable  value  of  the  serv- 
ices.—Hart  v.  Maloney  (Sup.)  293. 

Real  estate  broker  held  not  entitled  to  com- 
missions.—Hausm  an  T.  Herdtfelder  (Sup.) 
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I  3.  Aetlou  for  eompMUatloB* 

EMdeace  in  an  action  to  recorer  commission 
for  selling  real  estate  keld  to  justif;  a  finding 
that  plaintiirB  employmest  cootiaued  until  the 
■ale  vaa  completed^Diamond  t.  Wheeler 
(Sap.)  416. 

Evidence  in  an  action  to  recorer  a  commiBsion 
for  negotiating  a  loan  held  insufficient  to  jnatify 
a  verdict  tor  plaintiff.— Faulluier  t.  Onntell 
(Sup.)  626. 

BY-LAWS. 

Of  InninuHw  compaDies,  see  ''Inaannce,"  I  7. 

CALENDARS. 

Of  eaoMS  fur  trial,  see  "Trial."  1 1. 

CANALS. 

See  **Waters  and  Water  ConrMs,**  |  1. 
Am  boandarles,  lee  *'Bonndarie«,"  |  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Qnieting  Title";  ■'Befomution  of  Initm- 
Dienta." 

Setting   aiiide    fraudulent    converanceit  eee 
"Fraudulent  ConTeyancea,"  f  1. 

CANDIDATES. 

For  office,  tee  "Blecttona,"  |  L 

CANVASS  OF  VOTES. 

See  *'Blectioii8i"  |  2. 

CAPITAL 

Aaaesament  of  capital  stock  of  corporatkm,  aee 
"Taxation,"  |  8. 

CARRIERS. 

I  1.    Oarrlace  of  gooda. 

Evidence  in  action  against  expresa  company 
for  lo!>8  of  goods  held  Btitlloient  to  warrant  sub- 
mitting issues  of  shipment  and  destruction  by 
fire  en  route  to  jury.— Rowan  t.  WelU,  Fargo  & 

Co.  (Sup.)  226. 

In  action  for  loss  of  goods  en  route,  express 
company  keld  entitled  to  instruction  that  re- 
covery conld  not  exceed  amount  atipulatied  ill 
contract  of  carriage,  where  disclosure  of  nature 
of  goods  was  not  made. — Rowan  v.  Wdla,  Far- 
go &  Co.  (Sup.)  22G. 

Mere  fact  tbat  goods  in  process  of  transporta- 
tion by  express  company  were  destroyed  by  fire 
ietd  insufficient  to  charge  company,  In  view  of 
expreas  stipulation  iu  contract  of  shipment. — 
—Rowan  t.  Wells,  Fargo  &  Co.  (Sup.)  226. 

Bzpress  company  held  not  negligent  for  fail- 
ure to  search  ruins  of  express  car  after  fire  to 
recOTer  gold  shinped.— Rowan  t.  Wells,  Fargo 
A  Go.  (Sup.)  226. 


Shipping  receipt  held  not  to  rellere  expresa 

company  of  liability,  though  the  claim  was  not 
presented  within  90  days,  as  reqnired. — Secu- 
rity Trust  Co.  of  Rochester  v.  Wells,  Fargo 
A  Oo.  Express  (Sup.)  830. 

Shipping  receipt  held  not  to  relieve  ^preas 
company  of  liability  for  wrongfal  deliTery.— 
Security  Trust  Co.  of  Rochester  T.  Wells,  Far- 
go &  Oo.  Express  (Sup.)  830. 

Negligence  of  consignor  keld  not  to  relieve  ex- 
press company  for  wrongful  delivery.— Security 
Troflt  Co.  of  Rochester  t.  Wells,  Fargo  &  Co. 
Bxpreae  (Sup.)  830. 

An  express  company,  delivering  goods  to  a  per- 
son other  than  the  consignee,  is  liable  for  con- 
version.—Security  Trnst  Co.  of  Rochester  t. 
Wells,  Fargo  &  Co.  Express  (Sup.)  830. 

An  express  company  Is  liable  for  a  wrongfal 
delivery,  though  its  liability  is  merely  that  of  a 
narehouseman  of  an  involuntary  bailee. — Secu- 
rity Trust  Ca  of  Rochester  t.  Wells,  Fargo  St 
Co.  Ezprees  (Sup.)  830. 

I  S.    Oarri«ce  of  paaseiiBera. 

The  Hlowiug  up  of  a  street  car  after  being 
signaled  held  not  an  invitation  to  the  one  who 
signaled  to  board  the  car  before  it  stops.— Mon- 
roe T.  Metropolitan  St  Ry.  Co.  (Sup.)  177. 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  a  passenger,  Md  error  to 
leave  the  question  of  the  coudnctor'a  negUgeuce 
to  the  Jury.— Monroe  r.  Metropolitan  St.  Ry. 
Co.  (Sup.)  177. 

Positiveness  of  plaintiff's  testimony  that  the 
conductor  who  ejected  him  was  the  one  he  paid 
his  fare  to  held  not  affected  by  his  testimony 
at  the  trial,  a  year  after  the  event,  that  he 
would  not  know  the  conductor.- Foley  v.  Met- 
ropolitan SL  Ry.  Co.  (Sup.)  249. 

A  verdict  Of  $1,ES00  for  ejection  of  a  passen- 
ger held  not  excessive.— F(»e7  T.  Metn^litan 
St.  Ry.  Co.  (Sup.)  2^. 

The  doctrine  of  res  ipsa  loquitur  to  apply 
to  cases  of  injuries  to  passengers  caused  by  the 
derailment  of  a  street  car.— Adams  t.  Union 
Ry.  Co.  of  New  York  City  (Sup.)  264. 

An  -instruction  in  an  action  for  injury  to  a 
passenger  on  a  street  car  held  erroneoas  in  as- 
Boming  that  It  was  the  duty  of  the  motormau 
to  have  antidpated  the  accident.— Suae  t.  Met- 
ropoUtsn  St.  Kr.  Co.  (Sup.)  613. 

An  instruction  in  an  action  for  Injury  to  a 
passenger  on  a  street  car  held  erroneous  io  stat- 
mg  tliat  defendant  would  be  liable  for  certain 
negligence,  though  It  did  not  contribute  to  the 
accident.-^use  T.  Metropolitan  St  Ry.  Co. 
(Sop.)  S13. 

Evidence  in  an  action  by  a  passenger  on  a 
street  car  for  injury  examined,  and  had  to  pre- 
sent a  question  as  to  want  of  care  on  the  part 
of  the  street  car  company  for  the  Jury.— Suse  v. 
Metropolitan  St.  Ry.  Co.  (Sup.)  613. 

Question  of  paasenger's  contributory  negligence 
in  jumping  from  street  car  to  avoid  threatened 
colliRion  with  approaching  railroad  train  held 
for  the  jury.— RobBOD  t.  Musan  Electric  B.  Go. 
(Sup.)  m. 
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Qnesdon  of  street  car  compaii7*8  neidlgence  In 
propelling  car  across  railroad  track,  so  as  to 
tiireaten  collision  wltb  an  approaehfaiK  train, 
thereby  caasfng  passenger  to  jamp  and  receire 
injuries,  held  for  the  jury.— Robaon  t.  Nasaan 
Electric  R.  Co.  (Sup.)  GdS. 

Defendant's  evidence,  in  an  action  against  a 
street  railway  company  for  assault  by  a  con- 
ductor, held  not  so  incredible  aa  to  demand  the 
■etting  aside  of  a  verdict  in  its  favor.— James 
T.  Metropolitan  St.  By.  Co.  (Sup.)  710. 

A  street  railmy  company  is  not  liaUe  for  an 
assault  on  a  passenger  by  a  conductor,  provoked 
by  the  passenger's  violence. — Jamaa  v.  Metropoli- 
tan St.  Ry.  Co.  (Sup.)  710. 

'Provision  on  railroad  ticket  held  not  such  as 
to  exempt  carrier  from  liability  for  injorieB 
from  its  negligence.— Dow  Syracuse,  Ij.  & 
B.  Ry.  (Sup.)  941. 

Acceptance  by  one  from  railroad  of  tickets 
bearing  provision  exempting  railroad  from  lia- 
bility for  injuries  held  not  to  render  such  provi- 
sion binding  on  the  acceptor  of  the  tickets. — 
Dow  V.  Syracuse,  L.  &  B.  Ry.  (Sup.)  941. 

In  an  action  for  injuries  to  a  (tassenger,  a 
prior  sworn  statement  held  not  inconsistent  with 
plaintiff's  claim  at  the  trial  that  his  injury 
was  caused  by  the  sudden  forward  movement  of 
the  car  as  he  was  alighting.— Tooker  t.  Brook- 
lyn Helots  B.  Co.  (Sup.)  908. 


CATTLE 


See  "Animals.** 


CERTIORARI. 

To  review  tax  assessment,  see  "Taxation,**  i  8. 

I  1.    Proeeedinca  and  detenainatloii. 

Code  Giv.  Proc.  §  2131,  has  changed  tbe  com- 
mon-law rule  under  which  the  writ  of  certiorari 
effected  a  stay.— People  v.  Sturgls  (Sup.)  194. 

That  the  commissioner  of  the  fire  department 
WHS  prejudiced  against  the  chief  of  the  fire  de- 
partment is  no  gronud  for  a  stay  on  certiorari 
issued  by  the  supreme  court  to  review  the  dis- 
missal.—People  V.  Sturgis  (Sup.)  104. 

On  certiorari  to  review  the  removal  of  the 
chief  of  the  fire  department,  the  question  of  the 
erroneous  rulings  of  the  commissioner  Is  for 
the  appellate  diviumi.— Peoide  t.  Stargia  (Sap.) 
IM. 

Certiorari  to  review  dismissal  of  chief  of  city 
fire  department  by  fire  commissioner  should  not 
contain  a  provision  staying  execution  of  the  or- 
der.—People  V.  Sturgis  (Sap.)  IW. 

On  a  second  return  of  police  commissioners  in 
certiorari,  under  Code  Civ.  Proc.  SS  2133,  2136, 
to  review  proceedings  iu  removing  a  patrolman, 
held,  that  they  could  not  contradict  their  record, 
made  by  them  pursuant  to  Greater  New  York 
Charter,  SS  298.  300,  1543.  3.546,  and  rules  of 
the  board  of  police  commissioners  (role  28,  par. 
"m").— People  v.  York  (Sup.)  800. 


CHARGE. 

For  supply  of  gae,  see  "Gas." 

Of  ^legacies  on  property  by  will,  see  "Wills,"  | 

To  jary  in  civU  actions,  see  "Trial,"  |  6. 

CHATTEL  MORTGAGES. 

Sea  "Pledges." 

f  1.   B«ai«Tal  •T  tvMUf M  of  proper^  bj 

Facts  held  not  to  show  intent  to  defraud,  so 
as  to  create  criminal  liability,  under  Pen.  Code, 
1  671.  punishing  chattel  mortgagor  fraudulent- 
ly disposing  of  goods.— People  t.  Staton  (Sop.) 

CHECKS. 

See*fBIIlBandNotec*' 

CHILD. 

See  "Guardian  and  Ward";  'Infants.** 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments.** 

CITIES. 

See  "Municipal  Corporations.** 

CUIM  AND  DELIVERY. 

See  "ReplevlD.** 

CLAIMS. 

Against  estate  of  decedent,  see  "Sxecntors  and 

Administrators,"  |  4. 
Against   insolvent  corporation,   see  "Oorpora- 

tions,"  8  S. 

Against  municipal  corporati(m,  see  "Manieipal 

Corporations,''^  S  10. 
To  propertT  levied  on,  see  *'Attadiment,'*  |  6. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  t  8. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  |  5. 

COLUTERAL  SECURITY. 

See  "Fledges." 

COLLECTION. 

Of  costs,  see  "Costs,"  {  8. 
Of  estate  of  decedent,  see  "Ezecnton  and  Ad* 
ministrators,"  |  8. 
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COMMERCE. 

ot  goodB  and  puaengeii, 

COMMISSION. 


Inquisition  of  lauacr,  see  "iDsaoe  FeraOM,'*  1 1. 
To  take  teBtimonj,  Bee  "Deposltiona." 

COMMISSIONS. 

Of  broker,  see  "Brokers/'  I  2. 
Of  tnute*,  Bee  "Tmats.**  f  B. 

COMMITMENT. 

On  charge  of  crime,  see  "Ortmlnal  Law,**  I  2. 
On  eosTlction  of  crime,  Bee  "Grimhul  Law,"  1 4. 

COMMON  CARRIERS. 

See  *^arriera." 

COMMON  SCHOOLS. 

See  **Bdioois  and  School  DiBtricts,"  |  L 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Bmlnent 

Domain."  1  1. 
For  services,  see  "Master  and  Serrant,"  |  2. 
Of  broker,  see  "Brokers,"  |  2. 
Of  city  emplorte,  aee  "Municipal  GorpmtionB,*' 

Of  comnuBsioners  of  appraisal,  see  "Emineut  Do- 
main." i  1. 

Of  health  department  officers,  see  "Municipal 

Corporations,"  8  3. 
Of  manicipal  officers,  see  "Municipal  Corpora- 

tloM,"  12. 

Of  policemen,  see  "Municipal  Corporations,"  S  S. 

Of  receiver,  see  "Receivers,"  I  2. 

Of  Btirrlrlng  partner  for  vrindlng  Dp  btnhteBS, 

see  "Partnership,"  2. 
Of  tmatee,  see  "Trasts,"  |  6. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "Evidence,**  i  8. 

Of  jnrorB,  see  "Jury,"  1  2. 

Of  witnesses  in  general,  see  "Witnesses,"  |  1. 

COMPLAINT. 

In  criminal  prosecution,  see  "Criminal  Law,** 
I  2;  "Indictment  and  Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Oompromise  and  Settlemuit** 

Evidence  In  an  action  against  a  firm  exam- 
ined, and  held  to  warrant  the  finding  that  it 
was  able  to  pay.— Taylor  t.  Hotchklsa  (Sop.) 
1042. 
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Bvldeon  In  tn  action  agafawt  a  llrm  for  ■ 

debt  which  it  bad  given  its  moral  obllgatioD  to 
■ee  "Oar-   P*^y  examined,  and  ktld  to  justify  a  finding  that 
there  was  a  definite  promise  to  pay  within  the 
time  allowed.— Taylor  v.  HotcUt&s  (Snp.)  1(H2. 

A  letter  written  by  an  insolvent  firm  to  a 
creditor  Mi  to  constitute  a  moral  obligation  to 
pay  in  foil.— Taylor  t.  Hotchklsa  ^vpj  1012. 


COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Oomporitions 
with  CreditorB";  "Payment";  "Release." 

Evidence  keU  insufficient  to  show  execntor  of 
an  estate  shonld  be  charged  with  a  c^tain 
note.— Magee  r.  Magee  (Snp.)  757. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  ia  Ae- 
ttons,"  I  2. 

CONCLUSION. 

Of  witness,  see  "Evidence,"  1  0. 

CONDEMNATION. 

Taking  propoty  -for  poblic  nse,  aee  "Eminent 
Domain." 

CONDITIONS. 

On  opening  defaolt,  see  "Judgment,"  |  2. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  commonicatiom,  see  "Wltneasea," 
t  1. 

CONFLICT  OF  LAWS. 

Oouffieting  jurisdiction  of  courts,  see  "Ooorta," 

CONSIDERATION. 

Of  accord,  see  "Accord  and  Satisfactton.** 
Of  contract,  see  "Contracts,"  {  1. 
Proof  of,  in  action  on  noteu  see  **BiIla  and 
Notes,"  I  4. 

CONSTITUTIONAL  UW. 

See  "Jory,-  I  1;  rTaxatlon,"  |  1. 

I  1.    Dve  9MUSS  of  l*ar. 

The  trnnsportation  corporation  act  (Laws 
1890,  c.  5Go),  providing  that  a  gas  company 
shall  not  charge,  either  directly  or  indirectly, 
any  rental  for  its  meters,  is  not  unconstitution- 
al, as  confiscating  raDperty  without  due  proceai 
of  iBw.—Citf  of  Buffalo  t.  Buffalo  Gas  Co. 
(Snp.)  1093. 

CONTEMPT. 

I  1.  Pnnlah»eMt. 

Application  of  administrator,  imprisoned  for 
contempt,  to  be  discharnd  therefrom,  denied. — 
In  re  Collins  (Svr.)  1110. 
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That  an  administrator,  Imprisoned  for  con- 
tempt in  failing  to  make  good  devastavit,  has 
been  ndjndifated  a  bankrupt,  is  no  reason  why 
he  shonid  be  discharged  from  Imprisonment.— 
In  re  CoIIIdh  (Sur.)  1119. 

CONTEST. 

Of  win,  we  "WUto,"  I  8. 

CONTINGENT  REMAINDERS. 

Creation.  Bee  "Wills,"  {  8. 

CONTINUANCE. 

Plaintiff  heid  entitled  to  postponement  of  her 
dirorce  suit  for  absent  witnesses. — Church  T. 
Church  (8ap.)  770. 

In  an  action  for  divorce,  defendant  held  es- 
topped to  oppose  motion  for  a  postponemeut 
on  the  ground  that  plaintiff  was  negligent  in 
preparing  for  the  trial.  —  Church  t.  Church 
<Sup,>  770. 

CONTRACTS. 

Agreement!   within   statute   of   frauds,  see 
.   ^•Frauds,  Statute  of." 
Assignment,  see  "ABsignments." 
Authority  of  corporate  officer  to  Wnd  corpora- 
tion, see  "Corporations,"  §  4. 
Damages  for  breach,  see  "Damages,"  }  1. 
Novation,  see  "Novation." 

Operation  and  effect  of  customs  or  usages,  see 

^'Customs  and  Usages." 
Parol  or  extrinsic  evidence,  see  "Evidence,"  §  8. 
Reformation,  see  "Reformation  of  Instruments." 
Restraining  performance  or  hreaeh,  see  "Injunc* 

tion,"  |1. 

Specific   performance,  see  "Spedflc  Pwform- 
ance." 

Subrogation  to  rights  or  remedies  of  crediton, 
see  "Subrogation." 

ContractM  qf  particular  cUuMt  qfpartiet. 

See  "Corporations,"  {  S. 

Contractt  retating  to  particular  tvbJeet$. 

See  "Insurance,"  8  2. 

Ground  for  mechani«i'  liens,  see  "Mechanics' 
Liens."  I  1. 

Limitation  of  carrier's  lialulity,  see  "Carriers," 
HI.  2. 

ParttctUar  cUuaes  of  express  contnoctc 

See  "Bills  and  Notes";   "Covenants";  "Innir- 

ance";  "Partnership" ;  "Sales." 
Agency,  see  "Principal  and  Agent." 
Deposit,  Bee  "Depositaries." 
Employment,  see  "Master  and  Servant** 
Jjeaees.  see  "Landlord  and  Tenant." 
Mutual  benefit  insoranoe,  see  "Insurance,"  8  7. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Separation    agreements,    see    "Husbaud  and 

Wife."  I  1. 
StipuiatioQs  in  actions,  see  "Stipulations.** 
Snrety^ip,  see  "Principal  and  Surety." 
To  procure  insurance,  see  "Insurance,"  |  2. 


Particul/w  clasteB  of  implied  oontractM. 

See  "Account  Stated";  "Money  Received." 

Particular  mod«a  of  diBOuiTaing  contracts. 
See  "Accord  and  Satisfaction";  "Compromia» 
and  Settlement";  "Payment";  "Releaie." 

I  1.   Bea«ialtes  and  TaUdlty. 

A  contract  by  an  actress  for  the  tMaaon  of  « 
play  to  commence  May  12,  1902,  keld  not  so  in- 
definite as  to  be  unenfMceabie.^hubert 
Angeles  (Sup.)  146. 

A  contract  by  a  firm  of  architects  to  pay  part 
of  the  commisaions  to  one  for  aiding  them  in 
getting  a  contract  Md  to  have  conrideratton.— 
Lord  T.  Murchlson  (Sup.)  SZl. 

An  ngreement  by  which  a  patentee  was  to 
furnish  evidence  for  a  third  party  in  actions 
agreed  to  be  brought  to  set  aside  assignments 
of  the  patents  held  agabist  publh;  policy. — 
Cowlea  T.  Rochester  Folding  Box  Ca  (Sup.) 
811. 

Evidence  held  insufflclent  to  justify  a  flndinc 
.that  plaintiff  had  been  induced  by  fraud  to  exe- 
cute a  contract.— Nesblt  T.  Jenclu  (Sap.)  1088. 

I  S.   Oonvtruotlon  and  oporstloau 

Acts  by  parties  to  option  contract,  15  months 
after  the  expiration  of  the  option,  held  not  as 
election  binding  on  the  other  party.— Turner  t. 
Baldwin  (Sup.)  1088;  Moore  v.  Turner,  Id. 

Where  purchaser  at  partition  sale  agreed  to 
hold  property  in  trust  for  others,  who  might 

fturchnse  the  same  at  the  end  of  a  year,  or  al- 
ow him  to  retain  the  same  on  payment  of  a 
certain  sum,  Aefd,  that  the  others  must  elect 
at  the  expiration  of  the  year  or  In  a  reason- 
able time.— Turner  t.  Baldwin  (Sup.)  1089* 
Moore  v.  Tarner,  Id. 

I  3.    Modlfloatlon  and  me>«ev. 

Written  contract  for  loan  to  complete  build- 
ings  held  to  supersede  previous  oral  agreement 
between  the  parties. — Curtis  Bros,  Lumber  Oo. 
V.  McLoughlin  (Sup.)  1016. 

S  4.    Porformanoe  or  breaoli. 

Failure  of  the  owner  to  enter  and  complete  a 
building  as  authorized  by  the  contract  held  not 
a  waiver  of  the  contractor's  default  in  per- 
formance.— Mitchell  V,  Williams  (Sup.)  Sdi. 

•  Where  a  building  contract  had  not  been  per- 
formed as  specified,  the  fact  that  the  owner  al- 
lowed his  tenant  to  enter  held  not  an  accept- 
ance of  the  work.— Mitchell  v.  Williams  (Sup.) 
864. 

Where  an  owner  rejected  a  building,  after 
completion,  for  defects,  as  he  was  authorized 
to  do  uuder  the  contract,  it  was  Immaterial 
that  the  work  was  done  during  Its  progress 
under  the  owner's  aaperrision. — Mitchell  t. 
Williams  (Sup.)  864. 

In  an  action  to  enforce  a  building  contract, 
a  finding  of  substautial  performance  and  the 
rendition  of  judgment  for  the  contract  price, 
less  one-seventh  for  insuBlciency  of  perform- 
ance, held  error.— Mitchell  v.  Williams  (Sup.) 
864. 

In  action  by  expert  for  services  for  making 
affidavit  for  defendant  for  use  in  litigation^ 
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evidence  Juld  to  ihow  that  he  had  performed 
the  aerrtee  tor  which  he  wu  employed.— Rose- 
water  r.  Qlen  Telephone  Oo.  (Sup.)  880. 

Facts  keld  to  Bhow  a  ratification  by  party  to 
contract  of  performance  by  the  party.— Turner 
T.  Baldwin  (Sup.)  1080;  Moore  t.  Turner,  Id. 

i  5.    AetloBB  tor  brflAoh. 

Id  an  action  on  a  building  contract,  eridence 
that  defendant  rented  the  building,  permitted 
a  tenant  to  go  into  poskbsIod,  and  as  to  what 
the  tenant  did.  Ma  Inadmlailble.— Ultchell  t. 
Williams  (SupO  884. 

Where  expert  was  requested  to  furnish  affida- 
vit fur  use  in  litigation,  if  be  believed  it  of 
benefit  to  the  party,  keU,  that  hia  deterniina- 
tion  that  he  could  be  of  aeirice  was  not  con- 
clusive on  defendant  In  an  action  by  him  for 
compensation.— Rosewater  v.  Glen  Telephone 
Co.  (Sup.)  880. 

In  an  action  against  a  third  person  for  arches 
delivered,  failure  of  the  court  to  charge  that,  If 
the  arches  bad  been  delivered  before  the  conr 
tract  of  tniaranty  with  defendant,  there  was 
no  consideration  therefor,  was  error.— Nesbit  v. 
Jenclcs  (Sup.)  1085. 

Under  Code  Oiv.  Proc.  {  522,  an  allegation 
of  a  written  contract  in  an  answer,  in  defense 
of  an  action,  held  traversed  withont  a  reply,  so 
as  to  permit  proof  of  frauds  in  avoidance  thera- 

of.—Nesbit  V.  Jenclts  (Snp.)  1086. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  |  2: 

CONVERSION. 

Wrongful  conversion  of  peraonal  property,  aee 
**TroTer  and  CSonversion." 

A  mandatory  direction  to  executors  to  sell  real 
estate  paRses  to  administrators  with  the  will  an- 
nexed.—Scott  V.  Douglas  (Sup.)  354. 

To  reconvert  realty,  converted  by  directious 
of  a  will  Into  personalty,  there  must  he  a  unani- 
mous agreement  among  all  partlsB  in  interesL— 

Scott  V.  Douglas  (Snp.)  354. 

A  will  held  to  work  an  equitable  ooHTerskin.— 
BusBelt  y.  Hilton  (Sup.)  663. 

CONVEYANCES. 

Conveyaneee  of  particidar  tpeda  of  properly. 
See  "Easements,"  S  1- 

Particular  clcusea  of  convei/onoe*. 
See    "ABsiguments";     "Ohattel  Mortgages" 

"Deeds";  "Mortgages." 

CORPORATIONS. 

Tantlon  of  corporations  and  oorpwata  ^opwty, 
see  "Taxation,"  {  8. 

Portteutor  eloMet  of  ooiTHmiHoMb 
See  "Municipal  Corporations." 
Banks,  see  "Banks  and  Banking.** 


!  1.    Capital,  atoek,  and  dlvUeKda. 

In  an  action  by  a  corporation  for  money  al- 
leged to  have  been  misappropriated,  eviaraoe 
examined,  and  Aeld  sufficient  to  support  a  find- 
ing of  an  informal  declaration  of  Buch  sum  as 
dividends  due  the  defeudant  and  his  mother. — 
M.  Groh's  Sons  v.  Groh  (Sup.)  438. 

An  informal  declaration  of  earned  dividends 
by  all  the  members  of  a  corporation  AeJd  bind- 
ing on  the  corporation's!.  GTroh'a  Sons  t.  Groh 
iSnp.)  438. 

Dividends  informally  declared  on  the  stock 
of  a  corporation  held  not  to  pass  to  a  subse- 
quent pnrchflser  of  the  stock,  in  the  absence  of 
an  agreement  to  that  effect— M.  Groh'i  Sona 

V.  Groh  (Sup.)  438. 

I  2.    Members  and  stooklioldars. 

Orders  of  court  Acid  not  to  prohibit  the  inser- 
tion of  a  certain  cauBe  of  action  in  a  complaint. 
—Craig  T.  James  (Si^?.)  235. 

In  an  action  by  a  corporation  for  m<mey  al- 
leged to  have  been  misapproiviated,  evidence 
aa  to  the  salaries  of  the  corporation's  officers 
held  ImmateriaL— M.  Oroh'B  Sons  v.  Groh  (Sup.) 

438. 

Action  against  atocliholder  of  full-liability 
corporation  held  not  barred  within  two  yean 
by  Laws  1892,  &  6^  I  65.— Adams  t.  Slinger- 
land  (Sup.)  036. 

{  8.   OBwers  and  acento. 

An  action  under  Stock  Corporation  I»tw,  | 
31,  held  not  penal,  and  not  within  providons  ot 
Code  Civ.  Proc.  i  883.  as  to  venue.— Hutchln- 
Bon  V.  Young  (Snp.)  269. 

The  acceptance  of  a  re8ignati<Hi  of  an  officer 
of  a  corporation  la  not  essential  in  orda  to  ren- 
der it  effective.— Zeltner  t.  Henry  Zeltner 
Brewing  Co.  (Snp.)  338. 

Contract  by  corporation  with  Its  (resident  for 
the  use  of  lui  Inventions  htAi  valid.— Burden  ▼ 
Burden  Iron  Co.  tSup.)  890. 

I  4.    0<wporata  powers  aAd  IlaUlitlM. 

Facts  held  to  show  that  an  attorns  wss  em- 

S loved  by  a  corporation  president  in  his  In- 
ividaal  capacity,  to  whom  he  must  look  for 
compensation.— Butcher  v.  Harvie  Drug  Oa 
(Sup.)  1. 

Agreement  between  president  of  corporation 
and  one  making  advances  to  it  AeM  binding  on 
it.— Uathewa  v.  Hardt  (Snp.)  402. 

Power  of  president  to  bind  a  corporation  for 
moneys  due  by  its  predecessor  held  established 
by  the  evidence. — Curtis  v.  Natalie  Anthracite 
Coal  Co.  (Sup.)  608. 

Under  Code  Civ.  Proc.  fi  431,  service  on  a 
former  president  of  a  corporation  is  not  suffi- 
cient, though  he  have  no  successor.— Yorkvillo 
Bank  T.  Henry  Zeltner  Brewing  Go.  (Sup.) 

839. 

President  of  a  corporation,  in  securing  serv- 
ices of  an  expert  to  make  an  affidavit  for  use 
in  litigation,  held  to  have  been  acting  within 
the  line  of  his  duties. — Rosewater  r*  Qlen  Tel- 
ephone Co.  (SupJ  880. 
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I  S-.   laiolTOier  and  reoalTara. 

Under  Code  Civ.  Pror.  {  1810,  mbd.  8,  and 
section  2423,  appoiDtment  of  a  receWer  of  a  cor- 
poratioD  ander  lectioD  1810  kM  nnauthorised. 
-Zeltner  T.  Henry  Zeltner  Brewing  Co.  (Sap.) 

338. 

Injunction  reitraining  actions  against  corpora- 
tions, issned  on  onaatnorized  appointment  of  a 
recelrer.  under  Code  Civ.  Proc.  S  1810,  hOd  nn- 
authorized.— Zeltner  t.  Henrj  Zeltner  Brewing 

Oo.  (Sup.)  33& 

Coart  may  allow  claimant  to  come  In  at  any 
time  before  distribution  of  fund  In  bands  of  re- 
ceiver of  insolvent  corporation. — People  t.  Amer- 
ican Loan  &  Trust  Co.  (Sup.)  627. 

Stay  of  proceedings  for  distribution  of  fund 
in  bands  of  receiver  of  insolvent  corporation 
granted,  on  condition  of  aecority  given  to  sucb 
creditors.— People  v.  American  Loan  &  Tmst 

Co.  (Sop.)  C27. 

A  creditor,  who  hat  not  appeared  before  a 
referee  stating  the  account  of  a  receiver,  held 
not  entitled  to  notice  of  filingof  his  report.— 
People  T.  American  Loan  ATTmat  Go.  (Sup.) 
627. 

A  receiver  of  a  corporation  held  authorized  to 
proceed  to  have  an  invalid  judgment  vacated. — 
Vorkvllle  Bank  t.  Heury  Zeltner  Brewing  Go. 
(Sup.)  8S9. 

A  Buit  in  equity  for  a  discovery  and  account- 
ing will  lie  at  the  instance  of  a  receiver  against 
the  directors  of  a  corporation  for  dissipating 
and  misappropriating  corporate  property.— Ma- 
bon  V.  MUler  (Sup.)  979. 

The  several  directors  of  a  corporation  may  be 
joined  in  an  equitable  suit  for  misappropriation 
of  corporate  property.— Mabon  t.  Miller  (Sup.) 
979. 

Id  a  suit  in  equity  by  a  receiver  againat  the 
directors  of  a  corporation  for  an  accounting, 
damages  may  be  recovered  for  the  fraudulent 
acts  of  directors  which  result  In  a  waste 
or  misappropriation  of  the  corporate  property. 
— Mabon  v.  Ibliller  (Sup.)  970. 

I  6.   Foveiftm  oorpomtloBa. 

A  contract  made  by  one  foreign  corporation 
with  another  must  be  presumed  to  have  been 
made  in  the  state  of  the  domicile  of  one  or  the 
other,  and  not  in  New  York,  so  as  to  confer  ju- 
risdiction on  the  courts  of  that  state  of  an  ac- 
tion for  breach  thereof  .—Snow,  Church  &  Co.  v. 
Bnow-Chnrcb  Surety  Co.  (Sup.)  612. 

Failure  to  aver  plaintiff's  residence  within 
the  state,  in  saing  foreign  cOTporatlon,  held  not 
ground  ot  demurrer,  under  Code  Cir.  Proc.  I 
17S0.— Herb^  v.  Montana  Diamond  Co.  (Sup.) 
717. 

CORRECTION. 

ot  assessment  of  taxes,  see  "Taxation,"  I  8. 
Of  irregularities  and  errors  at  trial,  see  "Trial," 

Of  Judgment  see  "Judgment,"  |  4. 

CORROBORATION. 

Of  accomplice,  see  "Criminal  Law,"  |  8. 


COSTS. 

Pajmient  on  opening  default,  see  "Judgment." 
S2. 

In  smtteular  cuMomcrproeeeMnga. 
On  diaaolntion  of  injunction,  see  "Injunction," 
i  2. 

To  disposseas  tenant,  see  "Landlord  and  Ten- 
ant," 8  5. 

To  foreclose  mechanic's  lien,  see  "Mechanics' 
Liens,"  8  3. 

S  1.   SeovHty  for  paynont. 

Infant  may  prosecute  as  poor  person,  though 
her  guardian  ad  litem  la  responsible.— Gallagher 
T.  Oeneva,  W..  S.  F.  &  O.  Lb  Traction  Co. 
(Sup.)  606. 

Administrator  held  bound  to  pve  aecnrity  for 
costa  under  certain  conditions.— OmaebJfe  t. 
Rosenberg  (Sup.)  705. 

I  2.   Amaut,  nt«,  and  Items. 

An  action  for  collision  at  a  railroad  crossing 
held  not  within  Code  Civ.  Proc.  i  3253,  author- 
ixing  an  extra  allowance  of  costs  in  a  difficult 
and  extraordinary  caae. — Smith  r.  Lehigh  Val- 
ley B.  Co.  (Sup.)  300. 

S  3.   Paymeat  and  remedie*  for  eoUee- 
tioa. 

Code  Civ.  Proc.  f  779,  staying  proceedings 
until  coKts  are  paid,  applies  to  costs  allowed 
on  the  afflrmance  by  the  Appellate  DiTlslou  ot 
an  order  granting  a  new  trial.— Oohen  t.  Krule- 
wltch  (Sop.)  680. 

§  4.   Za  orlmlaal  pvoseontlona. 

Under  Code  Cr.  Proc.  i  308,  the  court  cannot 
allow  compensation  to  counsel  ot  one  accused 
ot  murder,  appointed  after  arraignment,  at 
whidi  time  accused  was  representM  by  conn- 
sel.— People  t.  Di  Medicis  ((Sen.  Seas.)  212. 

COUNCIL 

See  '^Municipal  Corporations,"  1 1. 

COUNTIES. 

f  !•    Property.  eontraotSt  and  UaMUtlM.. 

A  town  and  tne  supervisor  thereof  held  to 
have  no  action  against  county  treasurer  for 
failure  to  pay  over  moneys  to  town.  Code  Civ. 
Proc.  JS  IBOT.  188&— Town  of  Ulyins  v.  Col- 
lins (Sup.)  924. 

COURTS, 

Contempt  ot  court,  see  "Contempt** 
Juaticer  courts,  see  "Justices  of  the  Peace." 
Province  of  court  and  jury,  see  "Trial,"  {  6. 
Review  of  decisions,  see  "Appeal." 
Right  to  trial  by  jury,  see  ''Juir  "  {  1. 
Trial  by  court,  without  jury,  see  ''Trial,"  8  7. 

Jitrisdiction  of  particular  acfiotu,  prooeediitga,. 

or  Bubjeott. 
See  "Criminal  Law,"  8  1. 
Againat  foreign  corporation,  ne  "Gorporatlona,*^ 
16. 
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Claims  afainst  decedents*  etUt«s,  see  "Ezeca- 

tors  and  Admiuistrators."  i  4. 
For  arcouiitins  by  executors,  see  "Bxceaton 

and  Administrators,"  |  7. 

i  1.   Establishment,  orculsatlom,  »mA 
prooednre  In  cenevftl. 

Special  Term  will  follow  method  fixed  by  Ap- 
I>ellate  Division  for  diatribatloD  of  funds  of  In- 
solvent corporation. — People  T.  American  Loan 
A  Trust  Co.  (Sup.)  627. 

I  S.  Oonrts  of  llnltod  ov  lafavlw  Juls- 

dlotlon. 

Under  I^ws  1902,  c.  680,  f  139,  notwith- 
standing the  provision  of  section  1,  snbd.  14,  an 
ttction  arising  out  of  the  conditional  sale  of  per- 
sonal prAperty  cannot  be  maintained  In  the  mu- 
nicipal conrt  of  the  city  of  New  York.— Sama- 
dowits  T.  Karpf  (Snp.)  704. 

f  3.   Oonennont  mnd  oonfllotlnc  Jnris* 
dietioii,  and  oomlty. 

Injunction  Ma  to  have  been  properly  itsned, 
restraining  prosecntion  of  action  brouRht  by  de- 
fendant agamst  plaintiff  In  Connectifnit,  pending 
determination  of  prior  action  brought  on  New 
York.— LocomoUle  Co.  of  America  t.  American 
Bridge  Co.  (Sop.)  28& 

COVENANTS. 

I  1.  rovfonauM  o»  brvnalb 

Corenantea  held  entitled  to  recover  damages 

for  breach  of  covenant  against  incumbrances, 
though  he  had  not  expended  money  on  account 
thereof.— Herb  v.  Metropolitan  Hospital  A  Dis- 
penaary  (Sup.)  652. 

COVERTURE. 

See  "Husband  and  Wife.** , 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  8. 

CREDITORS. 

See  "Bankruptcy";  "Compositions  with  Credit- 
ors." 

Remediea  against  surety,  see  "Principal  and 
Surety,"  |  1. 

Subrogation  to  rights  of  creditor,  see  "Subroga- 
tion." 

CREDITORS'  SUIT. 

Bemedies  in  cases  of  fraudulent  conveyances,  aee 
"Fraudulent  Conveyances,"  |  1. 

CRIMINAL  LAW. 

See  "Jury." 

Conviction  of  offense  included  in  that  charged, 

see  "Indictment  and  Information,"  §  1. 
Costs  in  criminal  prosecutions,  see  "Costs,"  9  4, 
Indictment,  information,  or  com^alnt,  see  "In- 
dictment and  Information." 


PorHouIor  ctfeiMM' 
See  "Disorderly  House";  "Gaming,"  1 1:  "Prise 

Fighting." 

Offenses  against  laws  for  protection  of  health, 

see  "Health,"  {  1. 
Removal  of  mortgaged  chattels,  see  "Chattd 

Mortgages,"  |  1. 
Violation  of  food  laws,  see  "Food." 
Violations  of  mnnldpal  ordinances,  see  "Monld* 

pal  Gorporatlans,"  f  6. 

I  1.  JTnrlsdletlan. 

Offense  of  loitering,  under  Laws  1882,  p.  366, 
c.  410,  I  1458,  is  triable  only  by  courts  of  spe- 
cial sessions.  —  People  v.  Warden  of  KiiUES 
County  Penitentiary  (Sap.)  997. 

I  S*  PnliHlnurr  oomplaint,  nSds^lt, 
warrant,  examination,  oomntit- 
ment,  and  snumary  trIaL 

Warrant  for  arrest  for  peijury  cannot  issue* 
on  a  charge  denied  and  uncorroborated. — ^Peo- 
ple V.  McCirr  (Sup.)  171. 

To  justify  a  warrant  for  arrest,  there  most 
be  legal  evidence  that  a  crime  has  been  com- 
mitted.—People  V.  McGlrr  (Sap.)  171. 

On  examinatioD  by  a  magistrate  of  an  In- 
formation charging  a  certain  person  with  keep- 
ing a  gHmiugbouse,  the  magistrste  may  exclude 
the  public.--PeopIe  T.  Wyatt  (Sup.)  18B;  Same 

T.  O'Brien.  Id. 

Evidence  upon  an  examination  before  a  nuig- 
Istrate  of  defendant  charged  with  larceny,  un- 
der Pen.  Code,  S  528,  held  sufilcient  to  warrant 
the  magistrate  in  holding  him  to  answer  the 
same,  within  Code  Cr.  Proc  |  208.— People  t. 
Crane  (Snp.)  408. 

I  3.  Evldenee. 

Evidence  hfld  to  corroborate  an  accomplice, 
within  Cr.  Code  Proc.  (  399.— People  t.  Finn- 
can  (Sup.)  929. 

I  4.   Jadsment,     sentomoa,     and  ttnal 

eoounltaaemt. 

Error  in  commitment  of  woman  as  Tagrant 
In  reciting  the  section  and  titie  of  act  under 
which  she  was  committed,  keld  not  to  render 
the  commitment  Invalid.— People  t.  Fox  (Sop.) 

605. 

Commitment  of  woman  charged,  under  Laws 
1882,  p.  366,  c.  410,  S  1458,  with  loitering,  by 
city  magistrate  to  coun^  penitentiary,  held 
void.— People  r.  Warden  of  Kings  County  Pen- 
itentiary (Sup.)  997. 

{  6.    Appeal  an^  error,  and  eertiarari. 

Where  a  defendant  is  convicted  under  au  In- 
formation giving  the  magistrate  no  jurisdiction 
to  try  the  ease,  the  conviction  will  be  re- 
versed.—People  T.  MiUer  (Sap.)  107a 


i  6. 


and    proTMitloiM  of 


Punisbaamt 

crime. 

Under  Const,  art  1,  |  1,  Greater  New  York 
Charter,  i  707,  Laws  1901,  c.  466,  Laws  1805, 
e.  001,  i  14,  and  I^ws  1901,  c  466,  {  1400.  a 
city  magistrate  of  the  city  of  New  York  keid  to 
have  no  anthority  to  commit  one  to  the  State 
Reformatory  for  Women  for  loitering  in  a  pub- 
lic place  for  the  purpose  of  prostitutioo.— Peo- 

§le  V.  Davis  (Sup.)  8^  Same  t.  Ke^w  of 
tate  Reformatory  for  Women,  Id. 
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CROSS-EXAMINATION. 

See  "Witnesses."  |  2. 

CURTESY, 


See  "Doww,** 


CUSTODY. 


Of  child,  see  "Infants,"  S  1. 

CUSTOMS  AND  USAGES. 

A  qnestlOD  as  to  usage  in  negotiatiog  checks 
Md  Improper,  as  calling  for  a  local,  and  not 
general,  cnstom,  and  as  not  asking  for  a  fixed 
usage.— Clthtena   State  Bank  t.  Cowles  (Sup.) 

69a 

DAMAGES. 

OompensatioD  for  property  taken  for  pnUlc  use, 

see  "Eminent  Donutin,''^  I  1. 
ReniiBsi<m  on  ajipeal,  see  "Appeal,**  |  8. 

Damaget  for  partUsular  injuriea. 
See  "lilhel  and  Slander."  f  8. 
Breach  of  lease,  see  "Landlord  and  Tenant,*'  |  1. 
Ejection  of  passenger,  see  "Carriers,"  fi  2. 
L.o!<a  of  goods  by  carrier,  see  "Carriers.   I  !• 
Withholding  dower,  see  "Dower,"  f  1. 

%  1.  Mewnure  of  damactta* 

A  contract  to  furnish  news  hM  to  InvolTe 
skill,  knowledge,  and  discretion;  and  hence, 
where  plaintiff  was  disabled  from  performing, 
after  breach,  bat  before  the  termination  of  the 
contract,  by  InsolTencj,  it  could  only  recover 
damages  to  the  date  of  the  insolrency.— United 
Fm»  T.  A.  S.  AbeU  Co.  (Snp.)  4M. 

■i  S.   XB«4eaute  mnA  weeaaslTa  dkmaces. 

In  an  actim  against  a  street  railway  com- 
pany for  InJnrieB,  a  verdict  for  f 1,600  held  not 
excessive.— Wagner  T.  Metropolitan  St  By.  Go. 
(Sap.)  191. 

In  an  action  for  injuries  to  a  passenger,  a 
Tprdict  for  nominal  damages  held  inadequate. 
— Toofcer  T.  Brooklyn  Heights  B.  Go.  (Sup.) 
969. 

DAMS. 

See  "Waters  and  Water  Courses.'*  |  1. 

DEATH. 

Of  partner.  ae«  "Partnership."  |  2. 
Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Revival,"  |  2. 

DEBTOR  AND  CREDITOR. 

See  '*Bankrapt(7";  "Compositions  with  Oredit- 
ora";  "Frandolent  Conveyances.** 

DECEDENTS. 

Declaratkma  against  interest,  tee  ''Svidence,*' 
i  5. 


Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  person*  since 
deceased,  see  "Witnesses"  f  1. 

DECURATIONS. 

As  evidence  in  dvi!  actions,  see  "E^vidence,"  I  6. 

DEEDS. 

See  "Boundaries.'* 

Covenants  In  deeds,  see  "CovenantB." 
In  frand  of  creditors,  see  "Frandnlent  Convey- 
ances." 

Of  easements,  see  "Basementa,"  I  1. 
Of  trust,  see  "Mortgage." 

I  1*   OoMtonetlom  amd  openttiom. 

Building  restriction  held  extinguished,  where 
lot  to  wmch  it  applied  and  the  lot  in  whose  fa- 
vor the  easement  existed  were  subsequently 
owned  by  the  same  party,  who  did  not  revive 
the  easement.— Schwoerer  v.  Leo  (Sup.)  309. 

Building  restriction  held  to  run  only  io  favor 
of  the  grantor  of  the  lot.  —  Schwoerer  t.  Leo 

(Snp.)  m. 

In  case  of  ambiguity  in  a  deed,  the  construc- 
tion most  favorable  to  the  grantee  must  be 
adopted.— Van  Winkle  v.  Van  Winkle  (Sup.) 
012. 

i  8.  Pleadtac  mnA  •rtdomee.  ■ 

A  complaint  held  to  have  suf&dently  charged 
certain  fraud  and  undue  influence  in  the  secur- 
iug  of  deeds  and  checks.  —  Babcock  t.  Clark 
(Sup.)  471. 

In  action  to  recover  moneys  obtained  hr 
checlcs  alleged  to  have  been  secured  by  fraud, 
question  whether  defendant  was  in  position  to 
exercise  undue  inflnence.  etc^  held  for  the  jtuy. 
— Babcock  t.  Clark  (Sup.)  471. 

Iq  action  to  recover  moneys  obtained  on 
checks  alleged  to  have  been  secured  by  fraud, 
evidence  held  to  sustain  a  verdict  for  plaintifF. 
—Babcock  t.  Clark  (Sap.)  471. 

DEFAMATION. 

See  "IJbel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  |  2. 

DEUY. 

In  presenting  check,  see  "Bills  and  Notes,**  |  2. 

DELIVERY. 

Of  goods  by  carrier,  see  •"Carriers,'*  |  1. 
Of  goods  within  statute  of  frauds,  see  "Fraud*, 
Statute  of."  S  1. 

DEMURRER. 

In  pleading,  see  "Pleading,"  |  8, 
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DENIALS. 

In  pleadinK.  see  'Tleading,"  1  2. 


DEPOSITARIES. 

Certiflcatlon  of  cheoka  at  instance  of  the 
drawo*,  and  transfer  by  the  bank  of  the  amount 
thereof  to  the  accouute  of  the  payees,  held  not 
to  release  the  drawer,  or  one  wlio  bad  giveu 
him  a  bond  tiiat  the  deposit  vonld  be  paid.-' 
QaUinan  t.  UuIod  Surety  ft  Guaranty  Co.  (Sup.) 
fiS. 

DEPOSITIONS. 

See  'Witnesses." 

Under  Code  Cir.  Proc.  S  888.  Md,  that  a 
party  at  whose  instance  a  deposition  was  talceo 
may  introduce  part  of  it,  and  object  to  the  rest 
as  nearsay.— Kramer  t.  Kramer  (Sop.)  184. 

lasoance  of  a  commission  to  talte  testimony  on 
oral  interrogatories  Arid  proper.— FrouDfelkw  t. 
Delaware.  L.  &  W.  R.  Co.  (Sup.)  701. 

Under  Code  CIt.  Proc.  f  893,  the  IsenaDce  of 
a  commission  to  talce  testimony  on  oral  Inter- 
rogatories  is  a  matter  for  judicial  discretion.— 
Frounfelker  T.  Delaware  U  &  W.  R.  Co. 
(Sup.)  701. 

Issaaace  of  a  commis^on  to  take  testimony 
of  a  nonresident  witness  unwilling  to  appear 
at  the  trial  ketd  proper.—FronnfellUT  T.  Dels- 
ware,  L.  it  W.  R.  Co.  (Sup.)  701. 

Code  Cir.  Proc.  S  885,  held  to  anthorize  the 
taking  of  the  deposition  of  a  witness  to  be  ased 
in  BuuDort  of  a  motion  for  a  new  trial. — O'Connor 
T.  SIcLaughlin  (Sup.)  741. 

On  an  application  to  take  a  witness'  deposi- 
tion in  support  of  a  motion  tor  a  new  trial,  that 
sui'h  witneiiij  had  testified  on  the  trial  held  not  a 
TaHd  objection.— O'Connor  t.  McLaughlin  (Sup.) 

DESCENT  AND  DISTRIBUTION. 

See  "Power*';  "Execnton  ud  Administrators'* ; 

"Wills." 

Inheiitance  and  transfer  taxes,  see  "Taxation," 
I  fi. 

f  1>  Persons  eatltled  mnA  tbeir  nspe«> 
tive  shares. 

Rlfrht  of  father  to  inherit  under  Laws  1896, 
c.  547.  fi  2S4.  on  death  of  son,  taking  property 
from  another  sou  which  originally  descended  to 
such  other  son  from  his  mother,  determined. — 
Righter  t.  Ludwig  tBup.)  16. 

DESCRIPTION. 

Of  devisees  or  legatees  bi  will  see  "Wais,**  |  4. 
Of  property  conveyed,  see  "Boundaries,"  I  I. 
Of  property  devised  or  bequeathed,  see  "Willa," 

DETINUE. 

^'<*-Rople-' 


60  NEW  TORK  BUPPLBHBNT 
and  114  New  York  State  Ronrter 


See  •TVille." 


DEVISES. 


DIRECTING  VERDICT. 

In  dvU  acUoDS,  eee  "Trial,"  |  4^ 

DISABILITIES. 

Contributory  negligence  of  penons  under  disabil- 
ity, see  '^Ne^igence,"  I  2. 

DISCHARGE. 

From  employment,  see  "Master  and  Servacl,^ 
§  1. 

From  Imprisonment  for  contempt,  see  "Con- 
tempt," fi  1. 

From  indebtednees.  see  "Accord  and  Satlsfats 

tlon";  "Compositions  with  Creditors";  "Com- 
promise and  Settlement";  "Release." 
Of  dly  employe,  see  "Municipal  Corporations,** 

DISCOVERY. 

I  1.   Vmder  statBtorj  pvotIsIobs. 

A  party  cannot  be  eoiniiollcd  to  produce  books 
and  popers  for  examination  by  the  adverse  par- 
ty, except  RH  prescribed  in  Code  Civ.  Proc.  c.  8, 
art.  4.— Homer  v,  Kensico  Cemetery  (Sup.)  3S. 

In  an  action  by  a  broker  to  recover  for  serv- 
ices and  for  advanoenieuts.  an  application  tiy 
defeud&ut  for  a  general  inspection  of  the  bro- 
ker's hooks  before  answer  keld  error. — Seligs- 
berir  v,  Schepp  (Sup.)  154. 

Where  plaintiff  issued  indemnity  policies  to 
defendant,  the  premium  for  which  was  based  on 
the  number  of  ita  employ^  and  wages  pnid, 
plaintiff  held  entitled  to  an  inspection  of  defend- 
ant's books  showing  such  facts,  under  Code  Civ. 
Proc.  fi  803,  in  an  action  to  recover  additional 
preminm. — Fidelity  &  Casnalty  Go.  of  Xew 
York  T.  F.  W.  Seagrist,  Jr.,  Co.  (Sup.)  277. 

Jjachet  held  no  defense  to  an  application  for 
discovery,  where  plaintiff,  making  t}tQ  applica- 
tion, was  misled  by  defendant's  statement  con- 
cerning the  facts  inquired  of,  which  were  not 
discovered  to  be  untrue  until  a  abort  time  prior 
to  the  application.— Fidelity  &  Casualty  Oo.  of 
New  York  v.  F.  W.  Seagrist,  Jr.,  Ca  (Sup.) 
277. 

An  order  granting;  discovery  of  defendant's 
books,  in  order  to  show  the  number  of  its  em- 

Eloyds  and  wages  paid,  shonld  be  limited  to  the 
ookp  of  original  entry,  showine  such  facts. — 
Fidelity  &  Casualty  Oo.  Of  New  York  t.  F.  W. 
Seagrist,  Jr.,  Co.  (Sap.)  277. 

Where  plaintiff  was  entitled  to  an  order  di- 
recting discovery  of  the  books  of  the  firm  show- 
ing the  amounts  paid  to  employes,  etc.,  an  order 
requiring  a  production  of  all  of  defendant's 
books  held  too  broad.— Fidelity  &  Casualty  Co. 
of  New  York  v.  Seagrist  (Sup.)  280. 

Where  plaintiff  was  entitled  to  discovery  of 
the  books  of  a  firm,  the  favt  that  the  books 
bad  been  tnrned  over  to  a  corporation,  the  offi- 
cers of  which  were  the  former  members  9t  the 


Digiitzed  by 


Google 


3tDl 


U69 


firm,  no  defense  to  the  applicatioD.— Fidel- 
ity it  Caaualty  Co.  of  New  lork  v.  Seagrist 
(Sup.)  280. 

Order  permitting  examination  of  books  and 
papers  to  enable  plnintiff  to  frame  its  complaint 
hrld  improper  ander  the  facts.—Snow,  C'hui-cfa  & 
Co.  T.  Snow-Charch  Surety  Co.  (Sup.)  512. 

An  application  for  examinntion  of  a  pnrty  be- 
fore trfftl  "to  enable  the  opposite  party  to  pre- 

gore  tor  trial"  denied,  when  it  does  not  Bp*)ear 
e  intends  to  ase  the  eridence.— Dudley  T.  New 
Xork  Filter  Mix.  Co.  vSup.)  Q2U. 

DISMISSAL  AND  NONSUIT. 

Discnntlnnance   of   attachment,    see  "Attacfa- 

nient."  {  4. 
DiRniif^al  of  npponi,  see  "Appeal,"  9  6. 
\t  trial,  see  "Trial,"  8  4. 

I  1.  InvolimtaiT* 

Facts  held  to  vaW  for  (1ii;mif;fial  of  an  action, 
under  Code  Cit.  I'roc.  |  8:12,  and  General  Rules 
of  Practice  No.  3U.  for  unreasonable  neglect  to 
prosecute.— Zafartno     Baird  (Sap.)  510. 

DISORDERLY  HOUSE. 

Information  charging  defendant  with  keeping 
house  of  prostitution  held  insulHcient  for  fail- 
ure to  Rtnte  fnctR.  aft  required  by  Code  Cr. 
Proc.  H  1^.  I40.-People  v.  Miller  (Sap.)  1070. 

DISQUALIFICATION. 

Of  Juror,  see  "Jury,"  8  2. 

DISSOLUTION. 

^f.nttnclioient,  see  "Attr.chment,"  8  4. 
tr  injunction,  see  "Iiijimrtion."  |  2. 
Jt  purtnership,  see  "Fartnersblp,^*  S  8. 

DISTRIBUTION. 

Jf  estate  of  decedent,  see  "Descent  and  Dietri- 
biition";  "Executors  and  Administrators,"  8 

)f  funds  of  insolvent  corporation,  see  "Corpora- 
tions," f  6. 

DIVIDENDS. 

>n  corporate  itocli,  see  '^Corporations,"  1 1. 

DIVORCE. 

I^iarste  maintenance,  see  "Husband  and  Wife," 

1.   Jnrisdlotloiit  pTooeedlncs,  and  re- 
lief. 

Motion  for  hill  of  particulars  in  divorce  held 
roperiy  granted  on  affidavit  of  attorney  of  de- 
endant.— Kirkland  v.  Kirkiand  (Sup.)  21. 

TcftimoDj  Md  insufflcient  to  Jnstify  a  divorce 
n  the  ground  of  adultery.— Barch  t.  Burch 
Bup.)  1S2. 

SO  N.T.8.— 74 


DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  8  1. 

DOCUMENTS. 

Ar  evidence  in  civil  actions,  see  "Elridence,' 
Production  and  inspection  of  writings,  see 
covery,"  |  1. 


S7. 
■DIs- 


See  "Gifts." 


DONATIONS. 
DOWER. 


8  1 .   Rlchts  and  remedies  of  widow. 

I'lider  Code  Civ.  Phh-.  ji  ItiOO.  held,  in  an 
action  for  dower  against  persons  as  beneficiHries 
nnder  a  trust,  thoush  some  of  them  are  heirs, 
damage  for  withholding  the  dower  is  to  be 
computed  from  the  demand  for  dower. — Oorden 
V.  Gorden  (Sup.)  241. 

DUE  PROCESS  OF  LAW. 

See  "Constitotional  Law,"  |  1. 

EARNINGS. 

Subject  to  execution,  sec  "Execution,"  1  2, 

EASEMENTS. 

See  "Highways." 

I  1.   Creation,  ezlstenM,  mmA  termina- 
tion. 

Lot  owner  hrhl  to  have  abnndoued  easement  in 
portion  of  abutting  street,  so  as  to  preclude  her 
from  enjoining  neighboring  owner  from  appro* 
priating  and  building  on  his  proportionate  part  of 
such  street.— Tremberger  v.  Owens  (Sup.)  G94. 

Reservation  in  deed  held  not  to  have  created 
a  private  way.— Allen  v.  Lester  (Sup.)  1053. 

Grantor  of  land  held  entitled  to  right  to  use 
certain  strip  reserved  in  deed. — Allen  v.  Lester 
(Sup.;  1053. 

I  8.    Extent  of  right,  nse,  and  obstme- 
tion. 

A  right  of  way  held  to  bare  been  appurtrnnnt 
to  certain  premises,  aud  to  have  passed  to 
the  owner's  grantee.— Allen  t.  Lester  (Sup.) 

1053. 

EJECTION. 

Of  passenger,  we  "Carriers,"  |  2. 


EJECTMENT. 


8  1.   Pleading  and  evldenoe. 

Demurrer  to  complaint  in  ejectment,  setting 
out  iu  detail  the  facts  of  plaintiff's  claim.  heU 
properly  sustained.— Ely  t.  Azoy  (Sup.)  620. 

ELECTION  OF  REMEDIES. 

The  bringing  of  an  action  against  executors 
for  the  recovery  ot  the  value  of  goods  held  by 
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tben  Md  to  w«It«  any  right  hr  plaintiff  to 
treat  the  refuaal  of  her  demands  for  the  goods 
aa  a  conversion. — Moran  t.  Morrill  (Bup.)  120. 

ELECTIONS. 

I  1.   HomlBatltMUi    amd    primary  elee- 
tioaa. 

Amendmeut  of  rale  ot  county  general  com- 
mittee of  a  political  party,  without  notice,  held 
Toid  ander  Laws  1889,  c.  473.  I  9.  sabd.  2.— 
People  T.  Democratic  General  Committee 
(Snp.)  943. 

lUght  of  county  general  committee  to  consti- 
tute rules  for  creation  of  execntlve  committee 
determined.— People  v.  Democratic  General 
CommiUee  (Sup.)  953. 


Under  Election  Law  (Taws  1886,  c.  909)  II 
81,  110,  111,  131,  the  board  of  coanty  canvass- 
ers cannot  show  in  their  returns  the  number  of 
votes  of  each  of  two  parties  cast  for  a  common 
candidate,  bat  can  only  show  the  total  vote 
cast  for  the  candidat*  ay  both  parties.— People 
v^  Board  of  OauvaaBm  of  Brie  County  (Snp.) 

EMINENT  DOMAIN. 

Public  Improvements  hr  munidpalltleB,  see  "Mu- 
nicipal Corporations.^  I  6. 

I  1.  OompoBSAtlon. 

Land  acquired  by  New  York  City  for  a  street 
luld  not  subject  to  easement,  so  as  to  reduce 
owner's  damages  below  full  fee  value.— In  re 
Legaett  Ave.  (Sup.)  678;  City  of  New  York  v. 

GOVID,  Id. 

Award  of  damages  to  adjoining  owner  from 
grading  of  street  held  erroneoua  under  New  York 
Consolidation  Act.  |  978,  and  Greater  New  York 
Charter,  fig  980.  988.— In  re  Trinity  Ave.  (Sup.) 
732. 

Dedication  of  land  for  street  Meld,  under  New 
York  Consolidation  Act.  f  978,  and  Greater 
New  York  Charter,  |  MO,  not  a  waiver  ot  own- 
er's right  to  compensation  for  damage  to  adjoin- 
ing building.— In  ra  Trinity  Ave.  (Snp.)  IW. 

The  owner  of  a  building  which  he  removes  be- 
fore the  opening  of  a  street  is  not  entitled  to 
damages.— In  re  City  of  New  York  (Sup.)  842. 

Damages  to  buildings  b^  opening  streets  are  to 
be  ascertained  as  of  the  time  the  street  is  actual- 
ly opened.— In  re  City  of  New  York  (Sup.)  842. 

I  S.    Prooeadlmcs  to  taJce  property  and 
Mieas  eoiMemsatioa. 

Under  Laws  18977  c.  713,  the  affidavit  of 
<>ommienonera  of  appraisal  of  lands  taken  for 
the  water  supply  of  New  York  held  prima  facie 
evidence  of  the  number  of  days  they  were  em- 
ployed, and  not  rebutted  by  a  certain  affidavit 
of  the  corporation  counsel.— In  re  CoUis  (Sup.) 
807;  Digney  v.  City  of  New  York,  Id. 

Petition  filed  with  grade  crossing  commission- 
ers of  the  city  of  Buffalo  for  assessment  of 
damages,  when  considered  with  the  grade  cross- 
ing act  (Laws  1890,  c.  255),  to  which  it  refer- 
red, held  good.— Peo^e  t.  Adam  (Sup.)  452. 


On  appeal  from  order  ctmfirming  award  ot 
damages  (or  opening  of  street,  city  held  not  en- 
titled to  complain  of  apportionment  of  award 
among  parties  mtltied. — ^In  re  Trinl^  At&  (Sup.> 
732, 

f  3.    Remedies  of  owmers  of  property. 

In  a  suit  for  an  injunction  and  for  damages 
for  the  operation  of  an  elevated  railway  in 
front  of  one's  premises,  held  improper  to  bring 
in  the  grantee  of  the  origiual  plamtuE  ai  a .par- 
ty plaintiff.— Pope  t.  Manhattan  By.  Go.  (Sup.) 
816.. 

Where  a  city  erects  structures  on  a  private 
road,  and  asseeaes  the  cost  on  adjacent  prop- 
erty of  the  owner,  he  may  sue  in  equity  to  set 
aside  the  assessment  and  compel  the  removal 
of  the  structures,  and  for  damages. — Culver  t. 
City  of  Yonkers  (Sup.)  1034. 

When  a  city  erects  strnctures  on  a  private 
road,  to  the  damage  of  the  ownera,  Aent,  tlint 
the  city  should  pay  such  damagea  or  be  com* 
p^ed  to  restore  uie  road  to  its  former  con- 
dition—Onlver  T.  Ci^  of  Tonkot  Clop.)  1034. 

EMPLOYES. 

See  "Master  and  Servant." 

Authority  of  corjnrate  officers  as  to  contracts 
of  em[iioym«Dt,  see  "Corporations,"  I  4^ 

ENTRY. 

Of  judgment,  see  "Appeal,''_i  2. 
e-entty 
ant,"  I 

ENTRY,  WRIT  OF. 

See  '^ectment.** 

EQUITABLE  CONVERSION. 

See  ^'CoDvenion.'' 

EQUITY. 

Ekinltable  converrion,  see  "Gonverrion.** 

Particular  tubjects  {tf  equOable  Jurtodtetton  and 
cQuUoible  remedies. 

See  "Account" ;  "Fraudulent  Conveyances" ;  "In- 
junction"; "Nnisance."  {  1;  "Partition,"  |  1; 
^'Quieting  Title":  "Rieoeivers";  "Reformation 
of  Instrmnenta'* ;  "Specific  Performance" ; 
"Trust*"  ^ 

Foreclosure  of  medianic's  lien,  see  "Mechanical 
lieus,"  I  8. 

ESCAPE. 

Liability  of  sheriff,  aee  "Sheriffs  and  Gonsta- 
hlea,"  1 1. 

ESTABLISHMENT. 

Of  bridges,  see  "Bridges,"  |  1. 

Of  highways,  see  "Hi^waya,"  I  1, 

Of  lost  instruments,  see  "Lost  lustruments.* 

Ot  will,  see  "WUIs,"  {  8. 


Re-en^  ^  landlord,  see  "uodlord  and  Ten- 
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ESTATES. 

Crwited  by  wiO,  see  "Wills,"  )  7. 

Decedents'  estates,  see  "Descent  and  Dlstriba- 

tion";   "Eixecuton  and  AdminiBtrators." 
Estates  for  years,  see  "Landlord  and  Tenant" 
Hestrictions  on  creatlcD  of  fntun  eatatas,  see 

"Perpetuities." 
Truats,  see  "Tnuta,*'  I  2. 

JPartlculaT  ettatet* 

&e«  "Dower";  "Remaindexi." 

ESTOPPEL 

See  "Insnrance."  {  7. 
B7  judgment,  see  "Judgment,"  S{  6,  6. 
To  avoid  or  forfeit  insurance  poUcj,  aee  **Iasur- 
ance."  |  5. 

EVIDENCL 

See  "Depositions";  "DiscoTery*';  ^Mfntnesses/' 
Jadidal  notice  of  time  of  eotnniencement  of  ac- 
tion on  liearing  on  demnrrer,  see  "Pleading." 
S  8. 

Snestiona  of  fact  for  jmr.  aee  "Trial,"  I  4. 
eception  at  trial,  aee  'Trial."  S  2. 
Reception  on  reference   of  cause,  aee  "Refer- 
ence," 9  2. 
Review  on  appeal,  see  "Appeal,"  I  7. 

A$  to  parUcular  facts  or  Inuea. 
See  "Compromise  and  Settlemeut";  ''Customs 

and  Usages";  "EVandnlent  Conreranees,"  1 1; 

"Payment,"  f  1. 
Testamentan'  capacity,  see  *'WiIl8,"  1 1. 
Validity  of  deed,  see  "Deeds,"  |  2. 

In  acHona  by  or  agairut  particular  elomea  of 
parties. 

See  "Brokers,"  S  3;  "Master  and  Servant,"  8 
3;  "Municinal  Corporations,"  1  8;  "Sboiffa 
and  Constables,"  |  1. 

In  parUcular  ofvU  cutfiont  or  proceedtnge. 

Pee  "Divorce,"  {  1:  "Libel  and  Slander,"  S  3; 
"Money  Received'^  "Negligence,"  |  3. 

For  breach  of  contract  of  sale,  see  "Sales,"  I  6. 

For  persoDsl  Injuries,  aee  "Carriera,"  I  2;  "Mas- 
ter and  Serratit,"  3;  "Muuidpal  Corpora* 
tloas."  i  8;  "RaUroads,"  §  1. 

On  contract,  see  "Contracts,"  %  5. 

On  note,  see  "Bllla  and  Notes."  I  4. 

Probate  proceedings,  see  "Wills,*'  |  8. 

Trial  of  claim  axamst  estate  of  decedent,  see 
"Executors  and  Admlnistratora,"  {  4. 

In  criminal  pro$90ution$t 
See  "Criminal  Law,"  |  3. 

I  1.  Jndielal  notiee. 

On  a  question  of  delay  In  presentlns  a  New 
York  check,  first  sent  by  the  payee  to  nis  home 
in  another  state,  the  court  will  take  judicial 
notice  of  the  fact  that  exchange  is  in  favor  of 
the  city  of  New  York,  and  that  checks  payable 
there  are  at  a  premium  throughout  the  country. 
—Citizens'  State  Bank  t.  Cowles  (Snp.)  SOS. 

I  2.  Presaaptifma. 

Defendant  in  a  personal  Injury  case  held  enti- 
tled to  an  instruction  that  the  jury  may  consid- 


er absence  of  plaintiaTa  attending  ^sldan  as  a 

witness.— Minck  t.  New  York  £  Q.  C.  Ry.  Oo. 

(Sup.)  712. 


I  3. 


Relevanoy,  materlallir, 
petenoj  im  sanoL 

In  an  action  for  assault  by  atreet  ear  cmdnctor 
on  passenger,  held  not  error  to  admit  evidence 
that  the  conductor  who  was  arrested  was  dis- 
cfaorged  after  an'algnment. — James  v.  Metropoli- 
tan St.  Ry.  Oo.  (Sup.)  710. 

Evidence  of  an  architect,  denying  an  alleged 
re&trlction  on  the  cost  of  the  building  in  an  ac- 
tion for  hia  aervices,  ketd  admissible  In  rebuttal. 
— Hornum  t.  McNeil  (Sup.)  728. 

I  4.  Admlssioaw. 

On  issue  whether  husband  had  given  property 
to  his  wife,  his  subsequent  dedaratlona  htld  in- 
admlaaifate.— Newgass  v.  Atkbun  Loan  Co.  (Sup.) 
778. 

I  S.  Deel«r«tloiia. 

Testimony  on  the  question  of  indebtedness 
held  hearsay  .—Kramer  v.  Kramer  (Sup.)  184. 

Where,  in  an  action  by  a  broker  to  recover 
a  commission,  the  defendant  claimed  that  the 
broker  was  discharged  before  the  sale  was 
made,  the  exclusion  of  a  memorandum  made 
by  defendant  to  be  telephoned  to  the  broker, 
discharging  him.  but  not  communicated  to  him, 
held  not  error.— Diamond  v.  Wheeler  (Sup.)  416. 

Written  statement  of  the  trustee,  who  had 
mingled  the  moneys  of  the  trust  with  others, 
as  to  the  body  of  the  estate,  held  binding  on  one 
of  the  beneficiaries.— Putnam  t.  Lincoln  Safe 

Deposit  Go.  (Sap.)  961. 

Testimony  as  to  conversations  with  one  alnce 
deceased  held  admissible. — Komitacfa  t.  De 
Groot  (Sup.)  870. 

i  6.  Hearaar. 

In  an  action  for  architect's  services,  evidence 
that  a  change  in  the  buitdine  by  defendant  in- 
creased the  cost  held  not  objectionable  as  hear- 
say.—Homnm  T.  McNeil  (Sup.)  728. 

Bvidence  of  price  paid  for  property  at  bona 
fide  sales  held  competent  to  prove  Its  tme  TSlne. 
—People  V.  Rnshford  (Sup.)  891. 

The  consideration  named  In  a  conveyance  held 
not  competent  to  prove  the  value  of  the  property 
conveyed. — People  v,  Rushford  (Sup.)  891. 

In  an  action  for  libel,  held  error  to  have  ad- 
mitted certain  letter  to  plaintiff.— Kuster  t. 
Press  Pah.  Co.  (Sup.)  1050. 

I  7.   DoonmeBtar^  evidence. 

In  an  action  for  injuries,  held  error  to  permit 
defendant's  counsel,  as  part  of  his  affirmative 
case,  to  read  in  evidence  matter  contained  In  a 
medical  book. — McBvoy  v.  Lommel  (Sup.)  71. 

In  an  action  A)r  injuries  caused  by  the  falling 

of  a  chimney,  a  photograph,  taken  subsequent 
to  the  accident,  held  admissible. — Leeds  t.  New 
York  Tel.  Co.  (Sup.)  114. 

Question  of  admissibility  of  account  books  to 
show  selling  and  purchase  price  conaldered.— 
Rathbome  v.  Hatch  (Sup.)  347. 

In  an  action  for  breach  of  a  news  contract,  an 
auexecuted  and  ondelivered  contract  with  oth- 
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era  hdd  inadmissible  to  show  that  another  than 
plaintiff  was  the  real  party  in  Interest.— Unit- 
ed Prew  T.  A.  S..  Abell  Oo.  (Sap.)  454. 

Id  a  proceeding  to  entablish  notes  against  the 
maker's  estate,  evidence  of  credits  of  iatt>rest  ou 
th0  notes  to  an  account  against  the  payee's  hus- 
band in  the  maker's  ledger  Aeld  admlMible.— 
Kirlipatrick  t.  Goldsmith  (Snp.)  835. 

I  8.   Barol  or  eztrbulo  erldoMOO  aCeot- 
inc  wrltitiKS. 

Parol  evidence  keld  admissible  to  show  mean- 
ing of  written  memoranda  of  contract. — Ontten- 

tag  V.  Whitney  (Sup.)  435. 

An  indorsenient  on  a  contract  not  broader 
than  the  contract  itself,  held  not  to  preclude 
parol  erldenee,  Then  the  contract  does  not  do 
so.— Lawrence  v.  SuUlTan  (Snp.)  499. 

Parol  evidence  held  admissible  to  add  to  a  con- 
tract l>etweeu  a  person  aod  a  mortgagor  provid- 
ing (or  the  delivery  of  the  mortgage  to  such 
person  on  "his  making  a  satisfactory  provision" 
of  settlement  on  account  of  it. — Lawrence  v. 
Sullivaa  (Sup.)  499. 

I  9.    Opinion  evldenoe. 

In  an  action  for  personal  injuries,  erldenee  of 
their  permanence  held  admissible. — Waldeu  T. 
City  of  Jamestown  (Sup.)  65. 

In  an  action  for  personal  injuries,  evidence 
that  paralysis  would  probably  result  held  ad- 
missible.—Walden  T.  raty  of  Jamestowu  (Sup.) 
66. 

In  an  action  against  a  street  railway  com- 
pany for  Injuries  received  by  a  traveler,  thrown 
out  of  a  wagon  in  a  collision  two  years  before, 
held  not  error  to  permit  a  physician  to  state 
whether  plaintiffs  condition  could  have  been 
caused'  by  bis  being  thrown  out  of  a  wagon 
nearly  two  years  before. — Wagner  T.  Metropoli- 
tan St.  Ry.  Co.  (Sup.)  191. 

In  an  action  for  breach  of  contract,  evidence 
that  a  witness  inferred  that  the  contract  bad 
been  transferred  to  another  held  inadmissible- 
United  Press  T.  A.  8.  AbeU  Go.  (Sup.)  454. 

In  an  action  for  injuries  sustained  from  Ice 
on  a  city  sidewalk,  plaintiETa  opinion  that  the 
ice  was  formed  from  water  from  a  leader  on  a 
building  held  inadmissible.— Wlttman  t.  Olty  of 
New  York  (Svp.)  1022. 

EXAMINATION. 

Of  sdveree  party  before  trial,  aee  "Dlacoverr," 

Of  person  accused  of  crime,  aee  "Criminal  Law," 
12. 

Of  person  having  property  of  attachment  defend- 
ant, see  "Attachment,"  {  3.  , 
Of  witnesses  In  general,  see  "Witnesses,"  |  2. 

EXCEPTIONS. 

Necessity  for  porpose  of  leriew,  lee  "Appeal," 
I  8. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  {  2. 

For  ejection  of  passenger,  see  "Carriers,*'  S  2. 


EXCHANGES. 


Exemption  of  seat  In  stoA  exdiange,  see  "Ex- 
emptions," §  1. 

Seat  in  stock  exchange  as  sabjeet  to  execution, 
see  "Execution,"  S  2.* 

EXCISE. 

Regulation  of  traffic  In  Intoxicating  Bqiiors,  see 
*r[utoxicatiQC  Liquors." 

EXECUTION. 

See  "Attachment";  "Garnishment" 
Bxemptions,  see  "Exemptions." 

I  1.    Pvoperty  snbieot  to  ezeontlon. 

Chattel  mortgagee  held  entitled,  before  levy  by 
his  judgment  creditor,  to  transfer  proper^;  to 
the  mortgagee  In  payment  (Hf  the  loan. — McDon- 
ald X.  City  Trust,  Safe  D^iodt  A  Surety  Co. 

(Sup.)  405. 

I  2.    Snpplementnry  prooeedincs. 

Receiver  of  member  of  stock  exchange  held 
to  acquire  any  equity  in  seat,  incumbered  by 
preferred  debts  to  other  members  of  the  ex- 
change.—I^ggett  V.  Waller  (Sup.)  13. 

Seat  in  stock  exchange  held  property,  which 
will  pass  to  receiver  of  member  under  aapple- 
mentary  proceedings.— Leggett  t.  Waller  (Sup.) 
13. 

A  judgment  creditor  cannot  reach  future  eam- 
bigs  of  his  Judgment  debtor.— Dease  t,  Reese 
(Sup.)  590. 

Judgment  creditor  hdd  mtitled  to  have  a  re- 
ceiver of  the  property  of  a  Judgment  debtor  ap- 
pointed.—Dease  r.  Reeae  (Sop.)  580. 

Receiver  in  supplementary  proceedings  heid 
entitled  to  interest  of  judgment  debtor  in  funds 
of  the  onanlsation  to  which  he  l>eloDga.— 
Dease  t.  KeeM  ^np.)  690. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  DiBtributlon";  "Wills." 
Security  for  costs  in  actions  bf,  see  "Oosts," 
8  1. 

SnrriTlng  partner  as  executor  of  deceased  part- 
ner, see  "Partnership,"  S  2. 

Testamentary  trustees,  aee  "Trosts." 

Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  i  X, 

I  1.   Appointment*    4«nliflMtiMi,  and 

tennre. 

Temporary  residence  ontaide  state  fteM  not 
■rround  for  removing  executor,  under  Code  Civ. 
Proc.  i  2C85,  sobd.  6.— In  re  McKnl^t's  WiU 
(Sop.)  251. 

The  surrogate  held  to  have  power,  as  a  condi- 
tion of  not  revoking  letters,  under  Code  Civ. 
Proc.  S  2472,  subd.  2,  8  2481,  to  compel  an  exeoa- 
tor  to  give  a  bond.— In  re  Wiachmann  (Sop.)  7Sa. 

I  2.    Assets*  appraisal,  and  laTemtory. 

Application  to  compel  execatw  to  file  inven- 
tory held  not  to  show  tliat  applicant  wna  -  a 
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creditor  or  Intereeted  In  the  estate.— In  re  I 
Huntington's  Estate  (Snr.)  220. 

'  An  application  to  compel  execators  of  an  ea- ' 
tate  to  file  an  inventory  can  only  be  made  by ; 
a  creditor  of  person  interested  in  the  estate.— ; 
In  re  Hantington's  Estate  (Snr.)  220.  i 

I  3.    OolleetloB  and  mmHAcoment  of  es-  i 
tate. 

An  executor,  wbo  continaed  testator's  bual- ; 
□ess  of  his  own  motion,  was  not  entitied  to 
credit  for  a  Balarr  payable  to  himself.— In  re  I 

Peck  (Sup.)  76.  | 

Where  an  executor  continues  testator's  busi- ; 
nesB  of  his  own  motion,  fae  is  only  required  to  ^ 
acoonnt  for  net  profits,  and  salaries  of  others  j 
are  not  reviewable.— In  re  Peck  (Sup.)  76.  | 

An  pxecator,  havlDg  been  required  to  per-  [ 
form  a  lease  executed  by  the  testator,  Aeld  enti- ' 
tied  to  credit  for  the  balance  between  the  ■ 
amount  he  was  required  to  pHy  and  the  amount ! 
received  from  subletting  the  premises. — In  re  I 
Peck  (Sup.)  76.  \ 

'Where  a  sum  of  |G50  was  allowed  an  exeea-  i 
tor  for  counsel  fees,  he  was  not  entitied  to 
i^edit  for  $500  more  for  attorney's  fees  tor 
advice.— Id  re  Peck  iSnp.)  76. 

In  the  absence  of  authority  In  the  will,  execu- 
tors hare  no  right  to  continue  the  business  of  de- 
cedent, accept  to  convert  the  asaets  Into  money. — 
In  re  McCollum  (Sup.)  756. 

An  oral  request  of  a  decedent  that  his  execa- 
tors continue  his  business  does  not  confer  on 
them  authority  to  do  so.— In  re  McCollum  (Sup.) 
755. 


The  continuance  by  the  executor  of  the  busi- 
ness of  deceased  held  not  merely  incidental  to  the 
winding  up  of  the  business. — In  re  McCollum 
(Sap.)  7S5. 

Will  construed,  and  held,  that  execotora  had 
no  power  to  sell  certain  of  testator*!  realty  be- 
fore the  harpening  of  a  certain  contingency.— 
O'Uielly  v.  Flatt  (Sup.)  829. 

An  executrix  cannot  recover  from  the  estate 
traveling  expenses  not  necessary  to  perform- 
flure  of  ber  duties.— In  re  Biggars  (Sur.)  214. 

Where  an  executor  borrows  moneys  from  the 
estate,  he  is  charKeable  with  6,  and  not  more 
ttian  6  per  cent,  interest. — In  re  Grlffing  (Sor.) 
630. 

Where  administrators  sell  the  assets  of  the 
decedent  for  anything  except  cash,  they  take 
the  risks  of  the  sale^In  re  Gllman'a  Eatate 
<Sur.)  1122. 

Surrogate  held  to  have  no  jurisdiction  to  con- 
firm a  contract  of  administrators  to  turn  intes- 
tate's interest  in  a  business  over  to  a  foreign 
corporation  and  take  «took  for  his  interest.— In 
re  Oilman's  Estate  (Sur.)  1122. 

I  4.    Allowance  and  paymeat  of  claims. 

The  surrogate  is  without  jurisdiction  to  try 
and  determine  a  disputed  claim.— In  re  Hunt- 
ington's Estate  (Sur.)  220. 

TTnder  Code  Civ.  Proc.  {  2722.  Uld,  that  sure- 
ties of  an  administrator  could  not  object  to 
the  payment  of  claims  of  creditors  whi^  have 


been  allowed  by  the  admfnlstretw.— In  re  Bli- 
ner'a  Estate  (Snr.)  643. 

TTnder  Code  Civ.  Proc.  |  27^  the  surrogate 
does  not  lose  his  jurisdiction  to  decree  payment 
of  claims  of  petitioning  creditors,  which  have 
been  allowed  by  administratora,  because  the  es- 
tate is  insolvent,  and  judicial  settlement  of  the 
administrators'  accounts  haa  not  been  had. — In 
re  Miner's  Estate  (Bur.)  643. 

Estate  of  widow,  since  deceased,  given  her 
by  her  husband-  with  right  to  use  during  life, 
held  not  chargeable  with  moneys  mlsappropriat- 
od,  except  on  clear  proof.— lu  re  Wilmot'a  Eb> 
tate  (Sur.)  651. 

Evidence  held  Insufflclent  to  support  claim 
agaUist  decedent's  estate.- In  re  Wilmot'a  Es- 
tate (Sur.)  «S1. 

Where  a  disputed  claim  against  decedent's  es- 
tate is  referred,  the  surrogate  has  no  authority 
to  render  against  the  claimant  an  affirmative 
judgment  on  a  counterclaim  In  farw  of  the  ee> 
tate.— In  re  Wilmot's  Estate  (Sur.)  651. 

I  5.    Dtstrlbntlon  of  estate. 

A  provision  of  a  husband's  will  for  the  pay- 
ment of  his  wife's  debts  held  in  the  nature  of  a 
legacy,  which  the  wife's  executor  and  creditor 
was  entitled  to  enforce^Hallock  t.  Hallock 

(Sup.)  61. 

The  debts  of  a  husband  hdd  entitied  to  prior- 
ity of  payment  from  hia  estate  to  the  debts  of 
his  wiaow,  charged  upon  the  huahand's  estate 
by  his  will.— Hallock  t.  Hallock  (Sup.)  61. 

A  receipt  by  a  legatee  to  an  executor  of  a 
stated  sum/  "in  full  of  interest  money  in  full  to 
date,"  held,  in  the  absence  of  evidence  contra- 
dicting the  terms,  conclusive  that  all  interest  to 
such  date  was  paid. — In  re  Murphy  (Sup.)  530. 

Administrators  can  deduct  from  distributive 
shares  amount  of  outlawed  promissory  notes  of 
distributees.- In  re  Timerson  (Sur.)  638. 

{  6.  Aetions. 

An  action  for  the  recovery  or  the  value  of 
personal  property  held  properly  brought  agaiust 
executors  in  their  representative  capauty. — 
Moran  v.  Morrill  (Sup.)  120. 

i  7.    Aooonntittc  and  settlement. 

The  burden  of  proof  of  the  Justice  and  ne- 
cessity of  the  payment  of  a  claim  created  bjr 
the  executor  is  on  him.— In  re  Peck  (Sup.)  76. 

Under  Code  Civ.  Proc.  IS  2731.  2742.  2743, 
surrogate's  decree  settling  administrator's  ac- 
count and  decreeing  distribution  held  conclusive 
that  administrator  did  not  receive  more  per- 
sonalty than  he  was  entitled  to  as  legatee.— 
SkiUin  v.  SklUln  (Sup.)  18S. 

Where  the  accounts  of  a  deceased  executor 
and  guardian  of  an  infant  were  settled  in  a  pro- 
ceeding between  an  administrator  with  the  will 
annexed  and  guardian  and  the  executor's  admin- 
istrator, such  settiement  was  binding  on  the 
ward.— In  re  Turner  (Sup.)  673. 

The  Supreme  Court  held  to  have  equal  juzie- 
dictiou  with  surrogate  court  of  an  action  requir- 
ing exeicutora  to  account.- Hangblan  t.  Oonloo 

(Sup.)  586. 
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I  8.   UftbUltlM  at 
basda. 

Decree  relensiDK  naxety  of  administratrix  en- 
tered on  filing  new  bond  and  an  aocount  of  her 
proceedings.— In  z«  Sogaard'a  Eatate  <SDr.)  370. 

EXEMPLARY  DAMAGES. 

fiea  "Libel  and  Slander,"  |  8. 

EXEMPTIONS. 

{  1.   Natvre  and  MCtont. 

A  seat  !d  a  stock  exchange  is  not  exempt, 
under  Code  Civ.  Proc.  I  1391,  aa  working  tools 
of  the  mraiber.— Leggett  t.  Waller  <Sup.)  13. 

EXPERT  TESTIMONY. 

In  am  actions,  see  "Eridence,"  S  9. 

EXPRESS  COMPANIES. 

See  **OaiTlera,'*  1 1. 

EXTRA  ALLOWANCE. 

Bee  "CoatB."  |  2. 

FACTORS. 

See  "Brokers." 

FALSE  IMPRISONMENT. 

1  1.  OItU  liabUlty. 

Gomplabit  In  action  for  false  imprisonment 
Md  insnffident.— Pease  t.  Frelvald  (Sup.)  402. 

A  complaint  for  wrongfol  arrest  Is  demnrraUe. 
where  It  fails  to  allefw  detention  and  damage. 
—Pease  t.  Freiwald  (Sup.)  402. 

FEES. 

Allowance  to  administrator,  see  "Execotors  and 
Administrators."  S  S. 

FILING. 

Assignment,  see  "Assignments."  (  1. 

FIRE  DEPARTMENT. 

Sea  'fUnnlcUMd  Garporations,"  |  8. 

FIRES. 

Caused  by  operation  of  railroad,  aee  "Bailroads,** 

FLOWAGE. 

siee  "Waters  and  Water  Cooraes."  {  1. 

FOLLOWING  TRUST  PROPERTY. 

See  *fFnMtB,"  |  6. 


FOOD. 


New  Tortt  Cltr  Sanitary  Code.  I  63.  kdd  not 
to  prohlUt  the  mere  pouesdon  of  adntterated 
milk.— People  t.  Tlmmennan  (Snp.)  2SSt 

FORECLOSURE. 

Of  lien,  see  "Blechanlcs*  Liens,"  I  8. 
Of  mortgage,  see  "Mort^ges,"  1 1. 

FOREIGN  CORPORATIONS. 

See  "Corporatlona,**  |  6. 

FOREIGN  COURTS. 

See  "Courts,"  8  8. 

FOREIGN  WILLS. 

Probate  or  record,  see  "WUls,"  (  3. 

FORFEITURES. 

Of  insurance,  see  "Inauzmnce,"  |  T. 

FORMER  ADJUDICATION. 

See  "Judgment,**  H  5,  6. 

FORMS  OF  ACTION. 

Beplerin";   "Trorer  and 


See  "Ejectment^': 
ConTersion." 

FRAUD. 

See  "Frandulent  Oonver&nces.** 
In  making  contract,  aee  "Cootrarts." 
la  procuring  deed,  aee  "Deeda,"  |  2. 


II. 


FRAUDS,  STATUTE  OF. 

I  1.   Sales  ot  sooda, 

A  partial  delivery  of  goods  ktid  to  have  besD 
made,  so  aa  to  take  the  case  out  of  the  statute 
of  frauds.- Bristol  r.  Mente  (Sup.)  52. 

i  2.   ReQvialtes  mmd  svflaieBoy  of  writ- 
Ins. 

If  an  owner  of  goods  signs  an  agreement  to 
sell,  and  delivers  it  to  the  buyer,  and  be  agreei 
by  parol  to  bay  on  the  terms,  there  is  a  blnd- 
iag  contract.- Bristol      Mente  (Sop.)  S2. 

The  terms  of  the  contract  of  sale  may  be  de- 
rived from  letters  to  third  persons.— Bristol 
Uente  (Sup.)  S2. 

In  order  to  satisfy  the  atatute  of  frauds,  it 
is  usnecessarr  that  the  terms  of  a  contract  of 
sate  be  contained  in  a  single  Instrument — ^Bris- 
tol T.  Meute  (Sap.)  62. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy. 


By  mortgagor  of  chattda,  see 
gages,"  1 1, 


I  i. 

"Chattel  Mart- 
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I  1.   B«jaiedlM  of  eradlton  muA  puekaa- 
am. 

lu  an  BCtiOD  iiDder  Cktde  Civ.  Proc  f  187X,  to 
set  aside  a  traoBfer  of  propertr  from  husband 
to  wife  as  in  fraud  of  ormlitors,  evidence  tending 
to  show  a  valuable  consideration  Arid  improper^ 
exoluded.— Fitzpatrick  v.  Fox  (Sup.)  677. 

GAMING. 

I  1.    Criminal  respouiblUty. 

Information  for  allowing  rooms  to  be  nsed 
for  gaming,  in  violation  of  Code  Cr.  Proc,  fi 
14S.  Md  aufflcient.— People  v.  Wyatt  (Sup.) 
198;  Same  t.  O'Brien,  Id. 

GARNISHMENT. 

See  "Attachment";  "Execution." 

I  1.   Penona  and  property  anlijaet  to 
Kamlshment. 

The  ri^t  of  the  legal  holder  of  a  tontine  policy 
to  exercise  certain  options  after  the  expiration 
of  the  tontine  period  is  neither  a  "cause  of  ac- 
tion," a  "demand,"  or  "property,"  on  which  a 
lien  may  be  acquired  by  attachment  under  Code 
Civ.  Proc.  SS  948,  649.— Columbia  Bank  v.  Eq- 
uitable Life  Assur.  Soc.  (Sup.)  428. 

Where  a  tontine  policy  provided  that  it  should 
have  no  surrender  value  until  the  expiration  of 
the  tontine  period,  on  October  8,  1S8S,  an  at- 
tempted levy  on  th»t  date  was  premature. — 
Colombia  Bank  t.  Equitable  Life  Aasor.  Soc. 
(Sop.)  438. 

GAS. 

Validity  of  act  prohibiting  charge  for  rental  of 
meters  as  confiscation  of  property  without 
doe  process  of  law,  see  "Oonatltntional  Law," 
11. 

The  transportation  corporations  law  (Laws 
1890,  c.  mX)  providing  that  a  consumer  shall 
be  provided  with  a  gas  meter  supplied  by  the 
gna  company  without  charge,  etc.,  Is  a  valid 
police  regulation.— City  of  Buffalo  t.  Buffalo 
Gas  Co.  (Sap.)  1093. 

Evidence  held  sufficient  to  show  that  a  charge 
for  meters  enforced  by  a  gas  company  was  a 
rent  on  meters,  and  therefore  a  violation  of  the 
transportation  corporations  act.  Laws  1880,  c. 
566.— City  of  Buffalo  v.  Buffalo  Gas  Co.  (Sup.) 
1093. 

GIFTS. 

Transfer  taxes,  see  "Taxation,"  f  B. 

{  1.   Inter  Tivoa. 

Intention  to  forgive  distributees  their  debts 
AWd  ineifectual  as  a  gift,  -where  notes  represent- 
ing them  were  not  surrendered.— In  re  Timerson 
rSnr.)  689. 

GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  |  1. 

GOOD  WILL 

Aa  nl^Mt  to  transfer  tax,  see  "Taxation,"  1 6. 


GRAND  JURY. 

See  "Indictment  and  Information.** 

GUARANTY. 

See  "Principal  and  Surety." 

GUARDIAN  AND  WARD. 

I  1.  AeeoutiBs  mnA  settteaseBt. 

Where  an  Infant  was  not  made  a  party  to  a 
proceeding  between  his  guardian  and  his  de- 
ceased guardian's  administrator,  to  settle  such 
deceased  gaardian's  accounts  as  such,  the  in- 
fant was  not  bound  by  such  settlement.— In  re 
Turner  (SupJ  573. 

HARMLESS  ERROR. 

In  dril  aetlonst  aee  "Appeal,"  |  T. 


See  "Food." 
mt 
S  3. 


HEALTH. 

De^artment.of  city,  see  "Municipal  Ooiport- 

S  1.  Besnlatioaa  and  oSensM. 

In  the  absence  of  proof  that  fresh  refuse 

from  a  sanitarium  for  coneumptlTes  was  more 
dangerous  than  tike  refuse  from  other  places,  a 
village  board  of  health  had  do  power  to  pro- 
hibit defendant  from  collecting  such  refuse  and 
conveying  it  through  the  village,— People  T« 
Tan  rradenborgh  (Sup.)  834. 

HEARING. 

In  foreclosure,  see  "Mortgages,"  |  1, 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  & 

HEIRS. 

See  "De«ent  and  Distribntion." 

HIGHWAYS. 

See  "Brldgea";  "Hnnldpal  Corporations,"  |  & 
Acc^ents  at  railroad  crossings,  see  "Railroads." 

As  boundaries,  see  "Boundaries,"  1 1. 

I  1.   Establlshnientt  alteration,  and  dls- 
oontinnaace. 

Under  Laws  1805,  c.  635.  tit.  7,  {  20,  a  city 
cannot,  without  compensation,  by  resolution  ap- 
propriate a  private  road,  which  has  not  been 
ceded  or  dedicated  to  public  use,  and  cause  It 
to  be  laid  out  and  used  as  a  public  street.— 
Oulver  v.  City  of  Tonkerg  (Sup.)  1034. 

The  nae  of  a  strip  of  land  as  a  private  road 
does  not  bring  it  within  the  provisions  of  Rer. 
St.  (9th  Ed.)  p.  701,  f  100.  declaring  that  lands 
which  have  been  used  by  the  public  aa  a  higlf 
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way  for  20  yearB  iball  be  a  hishwaj.— Oolver 
T.  City  of  YoDken  (Sup.)  1034. 

i  S.    Recvlatlom  and  mam  tww  truwA 

Question  of  coatritiiitory  npgligence  of  dri- 
ver, injured  in  collision  of  vehicles,  held  for  the 
jury. — 'Bachmann  t.  Paul  Weidnuuin  Brewing 
Co.  (Sup.)  m.. 


License 
uors," 


HOTELS. 

to  ael]  liqnors,  see 
«  1. 


'Intoxicating  Liq- 


HUSBAND  AND  WIFL 

See  "DiTOrce";  "Dower." 

i  1.   8«pav«tl«H  mmd  Mpu«ta  aalmt*- 

BBiiee. 

In  a  suit  by  a  husband  to  set  aside  a  convey- 
ance made  by  bim  to  bis  wife,  pursuant  to  an 
agreement  of  separation,  held  under  the  facta 
to  make  It  inequitable  to  order  that  the  con- 
veyance be  set  aside,  nuless  ahe  gave  a  bond 
to  protect  the  husband  against  her  (ature  sup- 
port.—Hollhan  T.  Holihan  (Sop.)  44, 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |  S. 

IMPLIED  CONTRACTS. 

See  "Account  Stated";  'Honey  Received." 

IMPRISONMENT. 

See  "Bail":  "False  Imprisonment." 

PUce  of  imprisonment,  see  "Criminal  Iitw,**  | 

IMPROVEMENTS. 

Liens,  see  *Ofechanics*  Liens." 
Public  Improvements,  see  "Municipal  Corpora- 
tions," 8  5. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  fi  2. 

INADEQUATE  DAMAGES. 

See  "Damages,"  |  2. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCUMBRANCES. 

Breach  of  covenant  against  incumbrancer  see 
"Covenants,"  f  1. 

INDEBTEDNESS. 

Of  testator,  see  "Wills,"  i  11. 


INDEMNITY. 

See  "FHncipal  and  Surety." 

INDICTMENT  AND  INFORMATION. 

For  particular  off  man. 
See '"Gaming,"  §  1. 

Keeping   disorderly   house,   see  '^Isordaly 
House." 

I  1.    OoHTlotlam  of  offense  ImelmdeA  la 
ohavce. 

Where  the  facts  laid  In  an  Information  war- 
rant a  charge  of  grand  larceny,  as  well  as  of 
petit  larceny,  the  defendant  may  be  charged 
with  and  pnt  on  trial  for  either  offense.— Peo- 
ple V.  Stein  (Sup.)  S17. 

INQORSEMENT. 

Of  bill  of  exchange  or  promisswy  iM)t&  see 
"Bills  and  Notes.^  |  1. 

INFANTS. 

See  "Guardian  and  Ward." 

Contributory  negligence  on  part  of  children,  nee 

"Nejtligence,"  |  2. 
Security  for  costs  in  actions       lufanta,  see 

"Costa."  I  1.  — 

I  1.  Onstodr  nd  proteetlom. 

A  city  magistrate  can,  under  Laws  1886,  c 
353.  commit  a  female  In  danger  of  being  moral- 
ly depraved  only  to  one  of  the  three  institntioua 
named  In  such  statute.— People  v.  Mew  York 
Magdalen  Benev.  Soc  (Sup.)  608. 

t  S>  Aotiaasi 

Under  Code  Civ.  Proc  |  474,  and  Oen.  Rules 

Prac.  No.  61,  held,  tbat  a  guardian  ad  litem  or 
her  attorney  may  not  proceed  to  collect  a  judg- 
ment by  execution  till  she  has  given  secuntr-— * 
Wileman  T.  Metropolitan  St  By.  Co.  (SopJ  233. 

INFERIOR  COURTS. 

See  "Courts."  |  2. 

IN  FORMA  PAUPERIS. 

See  "Costs,"  fi  1. 

INHERITANCE. 

See  'Descent  and  Distribution.*' 

INHERITANCE  TAX. 

See  "Taxation,"  |  5. 

INJUNCTION. 

Restraining  partfeular  elcte  or  prooeeAtngs. 

Actions  against  insolvent  corporation,  see  "Cor- 

poratioiu,"  S  5. 
Action  in  court  of  other  state,  see  "Courts,"  1 3. 
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Bxecntion  of  warrant  for  remoral  of  tenant, 

see  "Landlord  and  Tenant,"  S  &• 
Operation  of  railway  in  front  of  one^f  prcmlces, 

■ee  '^linent  Domain."  fi  3. 

I  1.  Snlijeots  of  protection  and  relief. 

An  injunction  restraining  defendant  and  his 
■nbleBsee  from  using  leased  premises  for  cer- 
tain nuiposea  pendente  lite  held  properly  grant- 
ed.—Orru  T.  National  Commercial  Bank  (Sup.) 
1029. 

I  S.   Prollmlnarj  and  interloontory  In- 
JnnotloBs. 

Injunction  restrainiug  breach  of  contract  pen- 
dente lite  or  antil  further  order  of  court  held 
too  broad  under  the  facts.— Sbubert  v.  Angeles 
(Sup.)  146. 

An  injunction  order  construed,  and  held  an 
injunction  pendente  lite  only.— Orris  t.  Nation- 
al Commercial  Bank  (Sup.)  1029. 

After  dismissal  for  lack  of  prosecution  defend- 
ant Arid  entitled  to  expenses  incurred  in  get- 
ting rid  of  temporary  injunction. — AfadisoQ  v. 
Brower  (Sup.)  1059. 

i  8.    Permanent  ivjnnotion  and  otber 
roUef. 

Injunction  to  restraia  illegal  construction  of 
rapid  transit  tunnel  denied  uuder  the  facts.— 
Barney  r.  City  of  New  York  (Sup.)  872. 

INQUISITION. 

Of  Innacy,  see  "Insane  Persons,"  {  1. 

INSANE  PERSONS. 

Testamentary  capadty,  see  "Wills,"  1 1. 

I  1.  Inqvlsltloas. 

Wbeii  the  proceedings  to  determine  the  lu- 
nacy of  a  citizen  are  not  instituted  in  the  dis- 
trict In  which  he  resides,  as  required  by  Code 
OiT.  Pi-oc.  i  2323,  the  order  appointing  a  com- 
mittee should  be  reversed.  —  In  re  BischoS 
(Sap.)  817. 

An  incompetent  is  not  deprived  of  his  right 
to  object  to  irregularities  in  proceedings  to  de- 
termine his  lunacy  by  the  ^ct  that  the  pro- 
ceedlnga  were  instituted  with  the  consent  and 
approval  of  his  wife.— In  re  BIsohoff  (Sup.)  817. 

TTnder  Code  Civ,  Proc.  H  2325-2331,  proceed- 
Ings  de  lunatico  inoiiirendo  held  void  for  irregu- 
larities.—In  re  BischofE  (Sup.)  917. 

An  application  to  set  aside  proceedings  de 
lunatico  inquirendo  should  be  given  consider- 
ation, and  the  matters  disposed  of,  though 
many  of  the  questions  mlRbt  better  have  been 
raised  by  appeal.— In  re  Bischoff  (Sup.)  817. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  Gorpmration,  see  "Corporations,"  1  5. 

INSPECTION. 

Of  ^aces  to  work,  see  **Ma8ter  and  Serrant.** 
Of  writings,  see  "Discovery,"  |  1. 


INSTRUCTIONS. 

In  drfl  actions,  see  "Trial."  I  0. 

INSURANCE. 

Oamishment  of  interests  under  Insnrance  poli- 
cies, see  "Garnishment,"  f  1- 

8  !•    Insnranoe  acent*  and  brokers. 

A  failure  of  one  contracting  to  procure  fire 
insurance  to  procure  a  policy  whicn  the  com- 
pany either  would  pay  or  could  be  forced  to 
pay  held  to  render  toe  one  so  contractineliable 
for  damages. — Landnaky  v.  Belme  (Sup.)  288. 

I  S.   The  oontraet  In  Keneral. 

A  contract  to  procure  bre  insurance  hdd  to 
require  a  policy  in  a  reliabie  company. — Lan- 
duflky  V.  Beime  (Sup.)  23a 

A  contract  to  obtain  fire  insurance  Itdd  to 
require  a  policy  of  a  company  authorized  to  do 
buainesB  both  at  place  of  contract  and  where 
the  property  was.— Landusky  t.  Beirne  (Sup.) 
238. 

5  3.    Premiums,  dnes,  and  assessments. 

Life  policy  held  to  have  been  validated  by  ac- 
tion of  company  in  waiving  a  misstatement  in 
the  application,  so  that  the  premiums  paid 
thereou  were  not  recoverable. — ^Fay  v.  Pruden- 
tial Ins.  Co.  (Sup.)  683. 

I  4.    Assianunent  or  othor  trasufar  off 

poUoy. 

A  written  assignment  by  a  husband  of  an  in- 
surance policy  on  his  life  held  such  a  "written 
consent"  to  his  wife's  assignment  of  the  same 
policy  as  to  render  the  wife's  assignment  good 
under  I^aws  1879,  c.  248.— Sherman  t.  Allison 
(Sup.)  148. 

An  Insurance  company  he!d  to  have  assented 
to  a  transfer  of  insurance.- Hayes  t.  Saratoga 

6  W.  Fire  Ins.  Go.  (Sup.)  888. 

I  S.  Estoppel,  walvar,  or  acreamoBts 
aff eotlnac  rlffkt  to  avoid  or  for- 
feit polloy. 

fi'ire  insurance  company  held  estopped  to  as- 
sert that  insured  had  toeached  a  conditi<m  of 
the  policy.— Benjamin  y.  Palatine  Ins.  C!o.,  Lim- 
ited, of  London,  England  (Sup.)  256. 

Insurance  company  held  estopped  to  rely  on 
untruthful  description  of  premises  in  applica- 
tion for  policy.— Mead  v,  Saratoga  &  W.  Fire 
Ins.  Go.  (Sup.)  885. 

'Where  an  applicant  for  fire  insurance  could 
not  rend  writing,  and  the  agent  of  the  company 
inserted  false  answers  in  the  application,  they 
were  no  defense.— Hayes  t.  Saratoga  ft  W. 
Fire  Ins.  Oo.  (Sup.)  888. 

I  6.    Xotloe  and  proof  of  loss. 

Evidence  held  sufflcient  to  show  compliance 
with  requirements  of  a  fire  policy  as  to  proofs 
of  loss,— Force  t.  St  Paul  Fire  ft  Marine  Ins. 
Co.  (Sup.)  708. 

I  7.  Mutual  boneflt  Inanranea. 

A  corporation  oivanized  under  Laws  1874,  c 
86.  and  Laws  1882,  c.  302,  held  authorized  to 
amend  its  by-laws,  so  as  to  authorise  membws 
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In  the  clasB  partidpatinf;  In  a  beneficiary  fund 
to  chtinRe  to  the  oonparticipatins  claas,  and  that 
such  amendment  waa  reasoaatile. — French  t. 
New  York  Mercantile  Exchange  (Sap.)  312. 

A  member  of  a  beneficial  association  held  not 
to  waive  his  rlxhts,  or  estop  himself  to  ane  for 
a  partial  breach  ot  contract,  where,  on  ita  re- 
fiisnl  to  continue  to  receive  asaessmeuta  on  bis 
$5,000  certificate,  he  under  protest  paid  aaaeaa- 
menta  on  a  basis  of  a  ¥2,000  benefit.— Williams 
V.  Supreme  Conncil  Ainmcan  I^egloik  of  Honor 
(Sup.t  713;  Barton  t.  Same,  Id. 

A  beneficial  association  held  not  entitled  to 
reduce  the  amount  of  benefits  hy  an  amendment 
of  the  by-laws,  as  to  one  havinf^  a  certificate  on 
which  he  had  paid  benefita.— Williams  v,  8u- 

fireme  OooucU  American  Letrion  of  Honor 
Bap.)  718;  Barton  v.  Same,  Id. 

Forfeiture  of  mutual  benefit  insurance  by 
nonpayment  of  assessments  held  waived  by  sub- 
sequent acceptance  thereof.— Beil  v.  Supreme 
Lodge,  Knights  ot  Honor  (Sup.)  7S1. 

B;-Iaw  of  mutual  benefit  association,  chan- 
giug  the  rule  as  to  payment  of  the  proceeds  of 
certificates  in  case  of  the  death  of  the  benefi" 
ciary  before  that  of  the  member,  held  reason- 
able.—O'Brien  T.  Supreme  Ooandl,  OathoUc 
Benev.  Legion  (Sap.)  775. 

Member  of  mntoal  beneficial  association  and 
deceased  beneficiary  held  to  have  no  vested  In- 
terest in  the  proceeds  of  the  member's  certifi- 
cate, so  as  to  invalidate  a  by-law  reQuiring  pay- 
ment  to  the  administrator  of  the  second  bniefi- 
dary.— O'Brien  v.  Supreme  Goonell,  OathoUc 
Benev.  Legion  (Sup.)  775. 

In  a  beneficial  aasoclation,  the  co-tlflcate  and 
the  constitntioD  and  by-laws  constitute  the  con- 
tract between  the  member  and  the  asaocla- 
tlou.— O'Brien  v.  Supreme  Conncil,  Gatholip 
Benev.  Legion  (Sup.)  7^5. 

INTEREST. 

On  claims  against  city,  see  "Municipal  Corpo- 
rations," S  10. 

On  funds  of  estate  of  decedent,  tee  "Executors 
and  AdmlnlstratorB,"  S  8. 

INTERLOCUTORY  INJUNCTION. 

Bee  "Injunction,''  |  2. 

INTERLOCUTORY  JUDGMENT. 

Review  on  appeal,  see  "Appeal,"  {  7< 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTERVENTION. 

In  actions  In  general,  see  "Parties,"  {  1. 

In  ^ttacbment  proceedings,  see  "Attachment," 

INTESTACY. 

See  "Descent  and  Distrlbntifm." 


INTOXICATING  LIQUORS. 

I  !•   UeaBMs  mnd  taxes. 

Under  Laws  1897.  c.  312,  {  2a  subd.  2,  pro- 
ceedings to  cancel  a  certificate  authorising  the 
sale  of  liquors  mar  be  maintaiued  against  the 
holder  of  the  certificate  of  record,  thonrii  he 
has  no  connection  with  the  business.— Gullinan 
V.  Kuch  (Sap.)  186. 

Liability  of  surety  on  Uqoor  tax  certificate 
bond  held  to  continue  until  surrenda  ur  trans- 
fer of  the  certificate.- OulUnan  t.  Farka>  (Sup.) 

187. 

It  is  no  defense  to  proceedbgs  to  vacate  liq- 
uor tax  certificate  that  the  sales  were  made  by 
the  bartender  agaiust  instructions  of  certificate 
holders.- In  re  Gullinan  (Sup.)  607. 

Falae  statement,  in  application  for  liquor  tax 
certificate,  as  to  a  building  to  be  used  as  a 
hotel,  held  ground  for  vacntiug  the  certificate. — 
In  re  Culliuan  (Sup.) 

Statement  of  ai^licant  for  tranf^fcr  of  liquor 
tax  certificate,  that  building  complied  with  stat- 
utory requlrementa  as  to  a  hotel,  held  material. 
—In  re  OulUnan  (Sup.)  626. 

A  bona  flde  assignee  of  a  liquor  tax  certifi- 
cate^ Issued  on  fraudulent  represt'ntations  of  tbe 
applicant,  held  not  entitled  to  compel  a  refund 
on  surrender  of  the  certificate.— People  v.  HU- 
lUrd  (Sup.)  782. 

Mistake  iu  application  for  liquor  tax  certifi- 
cate hdd  no  ground  for  revoking  the  same.— 
Iu  re  Brewster  (Co.  Ct.)  66a 

A  hotel,  a  portion  of  which  had  been  rented 
to  tenants,  held  not  continuously  occupied  as  a 
hotel,  within  the  liquor  tax  law.- In  re  Brew- 
ster (Co.  CL)  606. 

A  hotel  Ac/d  not  to  lose  Its  identity  because,  at 
a  certain  date,  tbe  location  of  the  barroom  has 
been  changed.— In  re  Brewster  (Co.  Ct.)  666. 

Place  kept  open  for  travelers  without  previous 
agreement  as  to  length  of  stay  or  terms  held  a 
hotel  within  the  liqun-  tax  law.— In  le  Brewster 
(Co.  Ct)  666. 

A  building  may  be  a  hotel,  thongh  It  displays 
a  sign  "boarding  house."— In  re  Brewster  (Gow 
Ct.)  666. 

It  is  not  necessary,  to  constitute  a  hotel,  that 
tbe  proprietor  should  keep  a  safe  for  valuables, 
or  have  a  register  or  private  stable  accommoda- 
tions.~ln  re  Brewster  (Co.  Ct)  666. 

Application  for  Uquor  tax  certificate  for  a 
hotel  denied  tor  false  statement  that  there  was 
no  dwelling  within  200  feet. — In  re  Ryon  (Go. 
Ot.)  1114™ 

Liquor  tax  certificate  to  hotel  revoked  because 
bedrooms  were  smaller  than  the  statutory  re- 
quirementa,— In  re  Ryon  (Co.  Ct.)  1114. 


See  'Tateuta." 


INVENTION. 
INVENTORY. 


Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  fl. 


Digiitzed  by 


Google 


tNDBX. 


11T9 


JUDGES. 

See  "CouptB";  "Justices  of  the  Peace." 

JUDGMENT. 

DectaloDS  of  courts  In  general,  see  "Courts,"  %  1. 
Directing  jadgment  ozt  reversal,  see  "Appeal," 
i  8- 

Reriew,  see  "Appeal" 

in  actiont  by  or  againat  particuUxr  cUutea  of 
partlea. 

See  "Infants,'*  |  2. 
Trustees,  see  "Trusts,"  f  6. 

In  particular  dvU  actiona  or  prooeetUngM* 

For  price  of  goods,  see  "Sales,"  {  S. 
On  appeal,  see  "Appeal."  §  8. 
To  conatrue  will,  see  "Willa."  fi  10. 
To  enforce  trust,  see  "Trusts,*'  I  6. 
Trial  of  claim  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  {  4. 

In  particular  protecuttout. 
See  "Criminal  Law,"  fi  4. 

1  1.   Katnre  and  asaentlali  ia  gmtrml. 

An  invalid  order,  granting  an  amendment  of 
the  summons  and  complaint,  held  not  to  con- 
stitute a  discontinuance  as  to  defendant  in  bis 
individual  capacity,  so  as  to  preclude  a  rendition 
of  the  judgment  against  him  on  vacation  of  the 
order.— United  Press  v.  A.  B.  Abell  Co.  (Sup.) 
454. 

I  X.    By  defavlt. 

A  default  judgment  against  "Zacharlah"  B. 
Iteld  not  snl^ect  to  vacation  on  motion  of  "Zax" 
B.— Meurer  v.  Berlin  (Sap.)  240. 

On  opening  the  default  of  a  defendant  after 
answer,  he  ^uld  be  required  to  pay  the  trial 
fee,  term  fee,  and  witness  fees,  in  addition  to 
$10  costs  of  motion.— Randall  v.  Shields  <Sup.) 
474. 

Motion  to  open  a  default  is  properly  denied; 
the  proposed  answer  being  insofBcient  as  a  de- 
fenBe.-^ntherlud  r.  Mead  (Sap.)  S04. 

An  order  setting  aside  a  default,  falling  to 
specify  the  grounds  as  required  by  Cotisolida- 
tiou  Art,  S  1367,  held  invalid.— Johnson  v.  Man- 
ning (Sup.)  738. 

A  motion  to  open  a  default  should  not  be 
granted,  in  the  absence  of  a  tender  of  the  plead- 
ing proposed  to  be  served. — Merer  v.  City  of 
New  York  (Sup.)  774. 

I  3.    On  trial  of  issues. 

Under  Code  Civ.  Proc.  i  1228,  a  decision  Is 
essential  to  support  a  judgment  dismissing  a 
complaint  after  trial  by  the  court. — Leutschner 
V.  Lentschner  (Sup.)  146. 

It  is  error  to  render  judgment  for  a  party  for 
more  than  he  claims  In  bia  pleading.— Lifshitz 
T.  McOonneU  (Sup.)  253. 

I  4.   AmeadniMit,   eorreetion.  ud  m- 
Tiew  In  aame  aovrt. 

Where  a  final  judgment  dismissing  the  com- 
plaint on  the  merits  was  based  on  the  deter- 
mination that  plaintiff  had  no  ric^t  of  action. 


It  was  error  to  snhseanentlT  strike  from  inch 

Judgment  the  words  ''ou  the  merits."— Binh- 
bach  V.  Ketchum  (Sup.)  l43. 

Where  a  final  judgment  on  demurrer  dis* 
missed  plaintiff's  complaint  on  the  merits,  and 
he  did  not  move  to  have  the  same  modified,  hy 
Btrikiug  out  the  words  "on  the  merits,"  for 
more  than  five  years,  he  was  barred  by  lacbea. 
— Hirshbach  v.  Jietchum  (Sup.)  143. 

S  S.    Mercer  and  bar  of  oanaes  of  aoUoB 
and  defenses. 

Where  plaintiff  made  a  mistake  in  splitting 
an  entire  demand,  end  obtained  judgment  oa 
a  part  thereof,  the  judgment  will  be  vacated, 
and  he  be  allowed  to  consolidate  his  action 
with  one  subsequently  brought  for  the  other 
portion  thereof.— Rockefeller  v.  St.  Regis  Paper 
Co.  (Sop.)  975. 

S  e.    ConoInaiTeneaa  of  adindieatton. 

Where  the  value  of  personal  property  belong- 
ing to  an  infant  was  adjudged  by  the  coan^ 
court  in  a  proceeding  to  sell  the  infant's  real 
estate,  sach  action  could  not  be  reviewed  on  a 
settlement  of  the  aeconnta  of  the  Infantas  giurd- 
lan.— In  re  Turner  (Sup.)  573. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  fi  1« 

JURISDICTION. 

^urtnHctloti  QTjNntleuIaraetiona  or  pneee^nga. 

Against  foreign  corporation,  tee  "Corporations,"' 
I  6. 

Criminal  prosecutions,  see  "Criminal  Law,"  fi  1. 
For  accounting  by  ezeeutore,  see  "^ecnton 

and  Administrators,"_9  7. 
To  construe  will,  see  "Wills,"  fi  10. 
Trial  of  claims  against  decedents'  estatefl*  Me 

"Kxecutors  and  Administrators,"  {  4. 

Special  JiiTUdictionA, 
Particular  courts,  see  "Conrts." 

JURY. 

Oustodr  and  conduct,  see  "Trial,"  fi  Q. 
Grounds  for  reference  instead  of  trial  by  jury, 

see  "Reference,"  $  1. 
luHtmctions  in  clvU  actiona,  see  "Trial."  fi  6. 
Questions  for  Jury  In  dril  actions,  see  "Trial," 

fi  4. 

Talcing  ease  or  qneition  from  Jury  at  trials  se* 
"Trial,"  fi  4. 

fi  1.    Bight  to  trial  br  iuTT. 

Code  Civ.  Proc.  |(  968.  requiring  an  action  for 
a  nuisance  to  be  tried  by  a  jury,  held  not  to 
apply  to  a  suit  to  restrain  a  nnwance. — Miller 
v.  Edison  Electric  Illnminatlng  Co.  ^up.)  319. 

Opening  statement  of  counsel  held  not  an 
introduction  of  evidence,  within  Code  Civ.  Proc. 

5  1009,  so  as  to  preclude  anbaeqnent  demand 
for  jury  trial.— Herb  v.  Metropolitan  Homdtal 

6  Dispensary  (Sup.)  662. 

Under  Code  Civ.  Proc.  fifi  970,  974,  failure  tO' 
demand  jury  by  making  motion  to  settie  iaaaea 
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]^e1d  fiot  a  waiver  of  jo;^  trial;  Eeaeral  rale 
No.  31  not  applying.— Herb  t.  Metropolitan 
Hospital  ft  DiBpenury  (Snp.)  NS2. 

Under  Code  Civ.  Proc.  8  970,  defendant,  hftT- 
ing  rifcbt  to  jury  trial  on  issues  raised  by 
counterclaim,  held  entitled  to  hare  bis  motion 
for  their  settlement  granted. — Herb  t.  Metro- 
politan Hospital  &  Dispensary  (Sup.)  652. 

Under  Qode  Oiv.  Proc.  K  COl,  607,  968,  974, 
defendant  in  pnrcbase-money  mortgage  fore- 
closure,  interposing  counterclaim  for  breach  of 
covenant,  heUl  entitled  to  jury  trial.— Herb  v. 
Metropolitan  Hospital  ft  Dispensary  (Sup.)  552. 

The  ofTense  of  petit  larcenjf  is  a  misdemeanor, 
and  a  defendant  charged  tnerewftb  is  not  en- 
titled to  a  trial  by  jury  under  Old  Const.  S 
-23,  art  e  (Const  1804,  I  23,  art  6).  providing 
that  courts  of  special  sessions  shall  have  such 
jurisdiction  of  otFenses  of  the  grade  of  misde- 
meanor as  may  be  prescribed  by  law. — People 
V.  Stein  (Sup.)  84T. 

-S  2*   OnnpetaaeT  at  Jurors,  ck«llenB«s, 
una  obieotlowk 

Juror  Md  dlsnuailfied,  on  account  of  previ- 
ously formed  opinion,  under  Code  Or.  Proc  I 
3"0.~-People  v.  Miller  (Sup.)  1070. 

Failure  to  set  aside  jurors,  disqualified  un- 
der Code  Cr.  Proc.  {  876,  held  reversible  er- 
ror.—People  V.  Miller  (Sup.)  1070. 

Dlsqualiflcatlou  of  juror,  under  Code  Cr.  Proc. 
I  8T0,  on  account  of  previously  formed  opinion, 
Md  not  removed.— People  v.  Miller  (Sup.)  1070. 

JUSTICES  OF  THE  PEACE. 

I  1.   Prooednre  in  elTil  oases. 

That  Justice  of  the  peace  communicated  with 
Jury  after  they  have  retired  field  not  ground  for 
new  trial.-Welker  v.  Allen  (Co.  Ct)  882. 

JUSTIFICATION. 

■Of  actionable  words,  see  "Liloel  and  Slander." 
12. 

KNOWLEDGE. 

Of  Tidone  propensities  of  animal.  Me  "Ani- 
mals." 

LANDLORD  AND  TENANT. 

•i  1.    Lemaae  Mid  acreemamta  Im  BemeraL 

A  ipHwe,  induced  to  take  a  lease  by  false  rep- 
reKontatloas,  held  entitled  to  recover  his  deposit 
made  as  security  for  his  performance  of  condi- 
tions.—Prince  V.  Jacobs  (Sup.)  304. 

One  having  taken  a  lease  because  of  false  rep- 
renentstions  may  keep  it  and  sue  for  damages. 
—Prince  v.  Jacobs  (Sup.)  304. 

Ijease  construed,  and  landlords  held  entitled 
to  retain  deposit  as  liquidated  damages  for 
breach  of  lease.— Adier  v.  Kramet  (Sup.)  024. 

S  X*   Terms  tor  jemrs. 

The  accidental  retention  of  the  keys  for  six 
weeks  after  the  lease  expired  held  not  to  con- 


stitute a  holding  over  bj  the  tenant,  so  as  to 
rendnr  him  liable  to  further  rent — Breunan  t. 
City  of  New  York  (Sup.)  247. 

Vacts  Md  to  constitute  an  acceptance  of  ft 
lessee's  sarrender,  preclndiog  the  landlord  from 
recovering  r«it  for  the  remainder  of  the  term.— 
Crane  v.  Edwatds  (Sup.)  747. 

An  agreement  assigning  a  lease  construed  to 
contemplate  securing  for  assignee  the  ririit  to 
occupy  premises  for  five  years,  and  not  the  ob- 
taining of  one  lease  for  that  time. — ^Nevrman  v. 

Tolmie  (Sup.)  090. 

The  cou!itrnction  of  an  agreement  to  obtain 
a  lease  Md  a  matter  for  the  court. — Newman 

V.  Tolmie  (Sup.)  990. 

An  agreement  to  secure  a  renewal  of  a  lease 
held  to  imply  a  renewal  at  the  same  rental. — 
Newman  v.  Tolmie  (Sup.)  090. 

i  3.   Premlsea.  and  eKjoymont  and  wse 

thereof. 

Liability  of  a  landlord  for  defect  in  coal  hole 
In  sidewalk  adjoiniog  premises  held  to  depend 
on  whether  the  coal  hole  was  in  a  defective  or 
unsafe  condition  at  the  time  he  parted  with 
possession  to  the  tenant — Uatthem  t.  Gitr  of 
New  York  (Sup.)  390. 

In  an  action  for  injuries  sustained  by  a  pedes- 
trian falling  into  a  coal  hole  in  a  sidewalk,  the 
evidence  held  to  justify  a  finding  that  the  bole 
was  in  a  dangerous  condition  at  the  time  the 
owner  of  the  adjoining  premises  leased  them 
and  parted  with  possession  to  his  tenant— 
MatthewB  T.  City  of  Mew  York  (Sup.)  360. 

I  4.    Rent  and  advaaoes. 

Warra&t  in  summary  proceedings  held  not  to 
estop  landlord  from  recovering  rent  up  to  the 
time  it  wta  iamed.— Adler  t.  Kramw  (Snp.) 

024. 

I  S.   Hc-eatry  aad  roeorerj  of  poaaea- 
slon  br  laadlord. 

Where  a  landlord  failed  to  describe  his  in- 
terest in  the  premises  in  his  complaint  In  sum- 
mary proceedings,  as  required  by  Code,  i  2235, 
the  court  acquired  no  jurisdiction. — ^Kaaia  t. 
Loft  (Sup.)  1015. 

An  injunction  Md  properly  granted,  under 
Coda  Civ.  Proc.  §  2265,  to  restrain  the  execu- 
tion of  a  warrant  of  removal  in  summary  pro- 
ceedings.—Kazis  V.  Loft  (Sup.)  1015. 

CJode  Civ.  Proc.  S  3240,  relating  to  costs  in 
special  proceedings,  does  not  apply  to  a  sum- 
mary proceedings  by  a  landlord.  —  Lauria  v. 
Capobianco  (City  Ct  N.  T.)  203. 

Landlord,  succeeding  in  summary  proceedings 
not  involving  forcible  entry,  held  entitled  to 
$10  costs.— Lanria  T.  Oapobianco  (City  CL  N. 
Y.)  203. 

LARCENY. 

(Conviction  of  offense  charged,  see  Tndictment 

and  Information,"  |  1. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal,"  I  7. 
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LAW  OF  THE  ROAD. 

See  "^hwara,"  S  2, 

LEASES. 

See  "Landlord  and  Tenant** 

LEGACIES. 

See  "WiUa." 

LEGACY  TAX. 

See  "Taxation,"  i  6. 

LETTERS  PATENT. 

For  InTentiona,  aee  "Patenta." 

LIBEL  AND  SLANDER. 

I  1.   Worda   ud   aots   MtionAble.  and 
liabiUtr  therefor. 

A  publicatiou  that  there  was  a  gang  of 
blnckmailers  in  an  association  of  which  plain- 
tiff was  aa  officer  held  not  libelous  as  to  plain- 
tiflf.— Hauptner  v.  White  (Sop.)  895. 

I  S.   Jnatlfloatiom  and  miti^atioB. 

In  an  action  for  libel,  that  plaintiff  had  pub- 
lished ot  defendant  or  of  his  newspaper  some  ir- 
ritatins  matters  does  not  justify  the  poblica- 
tion  of  a  libel  concerning  plaintiff. — Xevier  v. 
Oliver  (Snp.)  225. 

Under  Code  CIt.  Proc.  §  536,  the  defendant 
In  nn  action  for  libel  may  allege  as  a  partial  de- 
fense that  tbe  plaintiff  bad  published  certain 
irritatioe  matters  of  defendant  or  of  his  newa- 
paper.—XaTier     Oliver  (Sup.)  225. 

{  3.  Aotiona. 

Allegations  of  separate  defenses  of  privi- 
lege and  justification  in  an  action  for  libel  held 
not  to  constitute  an  admissioD  that  the  matter 
published  referred  to  plaintiff. — Hauptner  v. 
White  (Sup.)  895. 

Where,  in  an  action  for  libel,  tbe  pablicatioo 
did  not  hear  out  the  innuendo,  it  was  insuIQ- 
clent  for  plaintiff  simply  to  allege,  as  author- 
ized by  Code  Civ.  Proc.  §  535,  that  the  de- 
famatory matter  was  published  concerning  him. 
—Hauptner  v.  White  (Sup.)  805. 

Expression  of  court  in  action  for  libel  held  not 
reversible  error.— Brandt  v.  Morning  Journal 
Aas'n  (Snp.)  1002. 

In  liliel,  if  it  be  shown  that  the  publication 

was  false  and  libelous  per  se.  the  jnr7  may 
find  the  existence  of  malice.— Brandt  v.  Morn- 
ing Journal  Aas'n  (Sup.)  1002. 

In  libel,  if  it  be  shown  that  the  publication 
was  malicious,  exemplary  damages  are  allow- 
able.— Brandt  v.  Morning  Jonmai  Aas'n  (Snp.) 
1002. 

In  an  action  for  libel,  held  error  to  have  left 
it  to  the  jury  to  determine  whether  the  publi- 
cation charged  plaintiff  with  au  attempt  to 
poison  his  wife.— Kuiter  T.  Presa  Pah.  Co. 
(Sup.)  1050. 


LICENSES. 

For  sale  <tf  faitozlcatiDg  llquora,  aee  **Intozi- 
cating  lilquors,"  |  1. 


Effect    of  ivoceedingi 
"Bankruptcy."  |  1. 


LIENS. 

In 


bankruptcy,  aae 


Particular  oloMea  of  Uena. 

See  "Mechanics*  Liens." 

Of  bank  on  stock,  see  "Banks  and  Banking," 

S  1. 

Of  broker,  aee  "Brokers,"  S  & 
Pledge,  see  "Pledges." 

LIFE  ESTATES. 

See  "Dowei^;  "Bemainden." 
Creation  by  wiU,  see  "Wills,"  |  7. 

LIMITATION  OF  ACTIONS. 

Against  stockholders,  see  '^Corporations,"  |  2. 

f  1.   Statutes  ot  limitation. 

Amendment  of  statute  of  limltatious  cannot 
revive  a  judgment  barred  by  statute  before  the 
a^ndment.  —  In  ze  GuttrofTs  Bstate  (Sur.) 

An  amendment  to  a  statute  of  limitations 
may  lawfully  be  retroactive. — lu  re  Moenc^'s 
Estate  (Sur.)  222. 

S  3*.   OompntatioB  of  period  of  *tn- 
tlon. 

Facts  held  to  show  not  a  single  cause  of  ac- 
tion, but  several,  for  servicea,  as  r^rds  the 
statute  of  limitations.— Shafer  t.  Pratt  (Sup.) 
100. 

Facts  held  to  show  a  siugle  cause  of  action 
for  services,  as  regards  the  statute  of  Umlta- 
tions.--Shafer  v.  Pratt  (Sup.)  109. 

I  8.   AekBowledsmeiit,     n«w  pnmUse, 
and  part  payment. 

Facta  held  not  to  show  payment  on  claims 
barred  by  limitations.— Shafer  v.  Pratt  (Sup.) 
100. 

Credits  of  interest  on  an  account  of  a  third 
person,  not  shown  to  have  been  authorized  or 
acquiesced  in  by  the  holder  of  certain  notes, 
held  insufficient  to  suspend  the  statute  of  lim- 
itations.—Kirkpatrick  V.  Goldsmith  (Sup.)  885. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,**  H  1.  2. 

LIMITED  PARTNERSHIP. 

See  "Partnership,"  {  4. 

LIQUOR  SELLING. 

See  "Intoxicating  Ljquors." 
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LOITERIIiG. 

Jurisdiction  of  oflteue,  tee  'XIriiiUiial  Law,"  1 1. 

LOST  INSTRUMENTS. 

Master  held  not  Itnble  to  SMTant'l  assignee 
lor  amount  represented  by  wage  coopoiu  lost  by 
sorraDt— Clayton  T.  Knox  (Sup.)  242. 

LUNATICS. 

8m  "Insane  Persons." 

MACHINERY. 

^    _  _  iployei 
and  Servant."  S  8. 


UaUllty  of  employer  for  defects,  see  ''Master 

1  Sei   


MALICIOUS  PROSECUTION. 

See  '^alse  Imprisonment." 

MANDAMUS. 

I  1.   JnrUdlettoa*  proeeediBKS,  mmA  re- 
lief. 

la  mandamus  to  compel  the  reinstatement  of 
petitioner  to  an  offlce  abolished  in  bad  faith, 
the  appointee  of  the  new  offlce  created  In  the 
place  of  the  one  abolished  is  not  a  necessary 
party;  but,  In  mandamus  to  compel  his  transfer 
to  uie  Dewly  created  jnsitlon,  ule  appointee  is 
a  necessary  party.— Jones  t.  Wlllcox  (Sup.) 
420. 

Thon^,  In  a  case  where  the  auctions  In  the 
petition  for  a  writ  of  mandamus  are  contrOTert- 
ed,  the  petitioner  is  not  entitled  to  a  peremptory 
writ,  an  altematiTe  writ  will  be  awarded,  even 
If  not  demanded.  In  case  a  new  proceeding  will 
be  barred.— Jones     WUlcor  (Bop.)  420. 

MANDATE 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal,  see  "Ap- 
peal." 18.  H  v 

MARGINS. 

Parcbftses  by  brolters  on  margins,  see  "Bro- 
kers," 1 1: 

MARRIAGE. 

Sea  "Divorce";  "Husband  and  Wife." 

MARRIED  WOMEN. 

Bee  "Husband  and  WUe." 

MASTER  AND  SERVANT. 

KmploySs  of  mnnldpal  corporations,  see  "Bln- 

nlclpal  Corporations,"  |  4. 
Liisbility  of  carrier  for  assault  by  conductor  on 

passenger,  see  "Carriers,"  |  2. 


I  1.  Tha  relatlM. 

Employer  JkeM  to  have  ground  for  dlsehuring 
serrant.— Hutchinson  t.  Washburn  (Sup.)  Wl. 

Reason  for  dischaitce  of  servant,  not  known 
to  employer  at  the  time,  may  nevertheless  be 
relied  on  by  him  in  defense  to  action  for  dam- 
UKos.— Hotchinson  v.  Washburn  (Sup.)  681. 

S  2.    Servloes  tmA  eompnumtloa. 

A  defense  Of  new  matter  to  a  complaint  on  a 
contract  of  employment,  that  the  empl«n-ment 
was  by  another,  mm  sufficient.— Krsns  v.  Agnew 
(Sup.)  S1& 

I  8.   XMtav'B  lUbUltr  for  IbJhIm  to 
serrwat. 

Evidence  in  an  action  to  recover  for  the 
death  of  employ^  examined,  and  held,  that  con- 
tributory negligence  was  conclusively  shown. — 
Dickescheid  v.  Bets  (Sup.)  175. 

Where  the  fall  of  an  elevabu  which  injnred 
plaintiff,  an  employA,  was  caused  by  the  break- 
ing of  an  elevator  wheel,  evidence  as  to  the 
cause  of  the  breaking  of  the  wheel  kHd  to  pre- 
sent a  question  for  the  jury. — Swenson  T.  Metro- 
politan St.  Ry.  Co.  (Sup.)  281. 

In  an  action  for  Injuries  to  a  servant,  cansed 
by  the  falling  of  an  elevator,  evidence  held  to 
justify  a  findinK  that  defendant  had  not  prop- 
erly Inspected  the  same.— Swenson  v.  Ifetr^rau- 
tan  St.  Ry.  Co.  (Sup.)  281. 

A  steamship  company,  which  sent  an  employ^ 
onto  a  barge  owned  by  another  party  to  assist 
In  hauling  it  into  position  alongside  the  steamer, 
held  not  liable  for  an  injury  to  such  employ^:, 
csuaed  a  defect  in  the  deck  of  the  barge. — 
Huebner  v.  Hammond  (Sup.)  29S. 

(Complaint  in  action  for  death  of  servant, 
brought  under  Laws  1902,  c.  600,  Add  not  to 
state  cause  of  action. — Qmsehle  v.  Rosenberg 
(Sop.)  TU5. 

The  contributory  negligence  of  a  servant, 
killed  by  a  revolving  shaft,  Add  a  qneatlw  for 
the  jury.- Levy  v.  Orove  Mills  Paper  Co. 

(Sup.)  m 

In  au  action  for  the  death  of  a  servant  by 
being  canght  by  a  revolving  shaft,  evidence  MM 
to  justify  a  veitllct  for  piaintilL- Levy  v.  Grove 
Mills  Paper  C!o.  (Sup.)  730. 

It  is  the  dutr  of  an  envloyer  to  Inspect  the 

pole  before  sending  a  servant  to  the  top  of  it. — 
Walsh  V.  New  York  &  Q.  G.  Ry.  Co.  (Sup.)  767. 

Where  telegraph  lineman  was  Injured  by  fall- 
ing of  a  pole,  ttie  fact  that  wires  were  being  re- 
moved from  wooden  poles  to  iron  ones  MM  not 
a  notice  of  defects.— Walsh  v.  New  York  A  Q.  G. 
Ry.  Co.  (Sup.)  767. 

Where  an  electric  lineman,  in  the  discharge 
of  his  duties,  ascends  a  telegraph  twle,  it  is  not 
incumbent  on  him  to  iruspect  the  pole,  Trtiere  a  de- 
fect is  not  obvious.— Walsli  v.  Sew  York  &  Q. 
C.  Ry.  C!o.  (Sup.)  767. 

An  electric  lineman,  who  ascends  a  telegraph 
pole,  has  a  right  to  use  such  of  the  applisuces 
furnished  as  appear  to  be  reasonably  safe  to 
the  performance  of  the  task.— Walsh  t.  New 
York  &  Q.  a  By.  Co.  (Sop.)  767. 
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A  serrant  who.  In  the  diacharge  of  his  du- 
ties BscendB  a  telegraph  pole,  ia  not  bound  to 
brace  the  pole,  unleaa  the  danger  o'  proceed- 
ing othenriae  Is  obTtona^Walui  t.  New  York 
&  Q.  O.  Bj.  Go.  (Sap.)  767. 

Itottennesi  of  telegraph  pole  held  proximate 
cause  of  iqjuiT  to  lineman.— Walsh  t.  New 
York  &  Q.  C.  Ry.  Co.  (Sup.)  767. 

A  aerrant,  killed  by  falling  into  a  cistern 
which  he  was  cleaning,  held  to  have  assumed 
the  risk.— Willdigg  v.  Knox  (Sup.)  1018. 

The  death  of  a  telegraph  lineman,  caused  by 
his  being  thrown  from  a  falling  pole,  held  the 
result  of  his  contributory  negligence.— Leach  v. 
Central  New  York  Telephone  St  Telegraph  Co. 
<Sup.)  1037. 

An  employ^  seeking  to  recover  for  Injaries 
held  to  have  assumed  the  risk  of  the  danjeers 
incident  to  his  employment.— Gerstner  New 
York  Cent  &  H.  ^  R  Go.  (Sup.)  1063. 

The  master  htiU  to  owe  no  duty  to  bis  em- 
ploTte  as  to  the  manner  Id  which  cara  should 
be  inspected.— GpTstner  t.  New  York  Cent,  ft 
H.  E.  R.  Co.  (Sup.)  1063. 

I  4.   UabiUtSea   for  laJmHai  to  tUrd 
persons. 

Bridence  in  an  action  for  iwrsonal  injury, 
caused  by  the  negligence  of  a  truck  driver,  ex- 
amined, and  held,  that  the  driver  was  not 
shown  to  be  serTaot  of  one  of  the  defendants. 
—Moore  v.  Stainton  (Sup.)  244. 

MEASURE  OF  DAMAGES. 

See  "Damages."  I  1. 

MECHANICS'  LIENS. 

I  1.  tUght  to  Uen. 

Right  of  building  contractor  to  amount  due 
nnder  contract,  which  had  been  assigned  to  him 
after  the  work  had  been  partially  completed, 
htld  subject  to  liens  perfected  agBlnat  the  orig- 
inal coutract.— Smith  t.  Scbile  (Sup.)  1078. 

I  2.    FroottedlnK*  to  perffeot. 

Under  Mechanic's  Lien  Law,  §$  3,  9,  notice  of 
lien  held  to  sufficiently  state  labor  performed  and 
materials  f  uroi!>hed.  and  the  price  or  value  there- 
of.—Clarke  V.  Heylman  (Sup.)  794 

I  3.  Enforoememt. 

Complaint  for  special  relief  on  foreclosure  of 
mechanic's  lien  AeW  cognizable  only  in  equity.— 
Parille  T.  Hadcock  (Sup.)  23. 

Costa  in  mechanic's  lien  proceedings  seeking 
special  relief  against  defective  notice  of  lien 
held  not  governed  by  Code  Civ.  Proc.  S  3228. 
eubd.  4.— Faville  v.  Hadcock  (Sup.)  23. 

Tbe  fact  that  other  notices  of  lien  had  been 

Ereviously  filed,  but  loRt,  under  Mechanic's  lien 
.aw,  S8  16, 18.  through  failure  to  prosecute,  hetd 
not  a  defense  to  mechanic's  lien  foreclosure. — 
Clarke  v.  Heylman  (Sup.)  794. 

Complaint  in  proceedings  by  subcontractor  to 
foreclose  Uen  heui  to  sufficiently  allege  affirmance 
by  owner  of  contract  between  plaintiff  and  con- 
tractor.—Cflarke  r.  Heylman  (bup.)  704. 


A  demurrer  will  not  He  to  an  action  to  re- 
cover a  debt  because  a  mechanic's  lieu  for  the 
same  amount  is  still  undetermined  by  the 
courts.— Pown  t.  Onward  Const  Go.  (Sup.) 
950. 

MEETINGS. 

Of  municipal  council,  see  "Munidpal  Corpora- 
tions," II. 

MEMORANDA. 

Required  hy  statute  of  frauds,  see  "Frauds, 
Statute  of,"  i  2. 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Judgment,** 

§  6- 

Of  contract,  see  "Contracts,"  |  8. 


See  "Food.** 
See  "Infanta." 


MILK. 
MINORS. 


MITIGATION. 

Of  damages,  see  "Ubel  and  Slander,**  |  2. 

MONEY  RECEIVED. 

Recovery  of  payment  In  general,  see  'Tayment,** 

i  2. 

In  an  action  \a  a  corporation  for  misappropri- 
ated money,  evidence  examined,  and  held  suffi- 
cient to  support  a  finding  that  such  money  had 
never  been  so  misappropnated.— M.  Qroh's  Sons 
V.  Oroh  (Sup.)  43iS. 

MORTGAGES. 

MoriQOQea  of  partiimlar  species  ctT  property: 
Personal  property,  see  "Chattel  Mortgages.*' 
Trust  estates,  see  "Trusts,"  t  4. 

S  !•    Foreelosuve  by  aotion. 

Settlement  before  trial  of  issues  arising  on 
counterclaim  for  breach  of  covenant  held  un- 
necessary in  purchase-money  mortgage  fore- 
closure.— Herb  v.  Metropolitan  Hospital  &  Dis- 
pensary (Hup.)  552. 

Defendant,  though  mtitled  to  vacation  of  final 
judgment  for  mortgage  foreclosure,  on  reversal  of 
Interlocutory  judgment  sustaining  a  demurrer  to 
a  defense,  held  entitled  to  order  of  restitution  of 
the  property  sold,  only  in  a  proceeding  to  which 
the  purchaser  is  a  party,  after  trial  of  the 
issue  raiEcd  by  the  answer. — Schieck  t.  Donohoe 
(Sup.)  739. 

First  mortgagee  held  not  estopped  to  claim 
default  In  payment  of  Interest,  as  against  second 
mortgagee  and  purchaser  at  foreclosure  sale  of 
second  mortgage.— Priest  t.  Oumprecht  (Sup.) 
750. 

Consideration  for  agreement  to  extend  Brst 
mortgage  to  prevent  foreclosure  of  second  mort- 
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gan  held  to  haTe  failed  in  t1«w  of  foredorare  of 
sq3i  inoTtcage.— Priest  t.  Ghunprecht  (Sop.)  7G0. 

Under  Code  Civ.  Proc.  S  1628.  held,  that  an 
application  for  leave  to  sue  on  a  bond  accom- 
panying a  mortgage  on  real  estate  should  have 
beeD  denied.— In  re  ^rne  (Sup.)  877. 

MOTIONS. 

Oootinnance  in  cItU  actions,  see  "Continuance." 
Opening  or  setting  aside  default  judgment,  aee 

^•Judgment,"  %  2. 
Rdatlng  to  pleadings,  see  "Pleading,"  S  6. 
Striking  out  eridence,  aee  "Trial,"  i  2. 

Denial  of  a  motion  to  open  default  Held  not 
a  bar  to  motion  to  set  aside  the  judgment  on 

grounds  not  before  known  or  appearing. — 
utherland  v.  Mead  (Sap.)  504. 

An  order  to  show  cause,  under  Code  CSr.  Proc. 
I  780,  and  Gen.  Rules  Prac.  No.  37,  mast  be 
baaed  on  the  afUdavit  showing  the  reason  there- 
for.—Btryker  y.  Churchill  (Sup.)  58a 


MUNICIPAL  CORPORATIONS. 

"Schools  and  School  Districts/' 


See  "Counties"; 

I  1;  "TowuB." 
Mnnicipat  courts,  see  "Courts."  i  2. 
Ortliuancea  relating  to  intoxicating  liquors,  see 

"Intoxicating  Uquors." 
Street  railroaas,  see  "Street  Bailroads." 

I  1.  Proeeedlngs  of  oovaell  or  otkev 
ROTornlBc  liody. 

Under  New  York  City  Charter  (Laws  1901,  c. 
46(i)  g  27.  held,  that  the  power  of  the  lioard  of 
aldermen  to  pass  on  the  deotion  of  its  members 
is  only  as  to  the  returns  made  according  to  Elec- 
tion Law  (Laws  1896,  c.  909.  as  amended  by 
Ivnws  1901.  c.  95)  S  11.  subd.  2,  and  sections 
180.  131,  U3,  135-188.— People  t.  Foraes  (Sup.) 
385. 

I  8.   Officers,    agents,    and    employfis  — 
Mnnloipal  offloers  ia  aeneraL 

■  Under  Const,  art.  5,  §  9.  Laws  1899.  c.  370,  S 
20.  only  qualifies  the  power  of  appointment 
vested  in  local  authorities  by  Const,  art.  10,  i 
2.  within  limits  prescribed  by  the  constitution 
itself.— People  t.  Btratton  (Sup.)  269. 

Under  Laws  18R9.  c.  870,  t  20,  the  report  of 
the  cItII  serrice  commission  is  concInsiTe  as  to 
the  qualifications  and  fitness  of  a  reteran  for 
ag^mtment  to  office. — People  t.  Stratton  (Sup.) 

Where  the  civil  service  commissionera  certify 
an  eligible  list  of  persons  for  a  certain  appoint- 
ment, certifying  that  one  is  a  veteran,  such 
certificate  sufficiently  advises  the  appointing 
power  of  his  right  to  a  preference  in  appoint- 
ment.—People  V.  Stratton  (Sup.)  269. 

Since  the  repeal  of  Laws  1896,  c.  821,  which 
required  applications  for  appointment  as  veter- 
ans to  show  that  the  applicant  did  not  serve  in 
the  Confederate  army  or  navy,  by  Laws  1899, 
c.  370,  such  fact  need  not  appear  on  the  appli- 
cation.—People  V.  Stratton  (Sup.)  269. 

Const,  art.  5.  {  9.  relating  to  appointments 
In  the  dvil  service,  held  to  confer  on  veterans 
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of  the  Civil  War  an  absolute  right  to  be  pre- 
ferred in  the  making  of  an  appointment,  not- 
withstanding  article  10,  S  2.— People  t.  Bnrch 
(Sup.)  274. 

Under  civil  service  law  (Laws  1890.  e.  370,  ( 
21,  as  amended  by  Laws  1902.  c.  270,  S  1),  and 
Greater  New  York  Charter,  I  1543,  a  veteran 
cannot  he  dismissed  from  the  service,  tlioiigb  hit 
office  is  abolished  in  good  faith.— Jones  t.  Will- 
cox  (Sup.)  420. 

A  city  charter,  giving  the  board  of  estimate 
and  apportionment  authority  to  fix  the  salary 

of  the  commissioner  of  public  worlcs,  confers 
absolute  authority  on  the  board,  and  the  salnry 
cannot  be  reduced  by  the  council. — Grant  r. 
City  of  Kocbeater  (Sup.)  522. 

Facts  stated  held  not  to  preclude  the  com- 
missioner of  pabUc  worlcs  fmn  recovering 
arrears  of  salary.— Grant  T.  Oily  of  Rochester 

(Sop.)  522. 

Clerk  held  not  entitled  to  salary  from  Janu- 
ary 1.  1902.  to  June  10, 1902.  under  I.nws  liHr>, 
c.  460.  I  1513.- Kastor  v.  City  of  New  York 

(Sup.)  952. 

I  8.    ^»  Mmiolpal    depavtmoBta  aal 


Duly  appdnted  police  capt 
to  salary  as  such.— Toole  v.  0| 


»  Mmiolpal  depavtmoBta 
offloers  thereof. 

The  fire  commissioner  of  the  city  of  New 
York  had  power  to  dismiss  the  chief  of  ibe 
city  fire  departnii^nt  after  a  hearing  for  cause. — 
People  V.  Sturgia  (Sup.)  194. 

Under  Greater  New  York  Charter,  8  118->,  a 
sauitarj'  iusi>octor  is  an  officer,  and  entitled  to 
bis  salary  while  witling  to  perform  the  dntie^ 
though  temporarily  prevented  from  doing  so.- 
Stoddart  v.  City  of  New  York  (Sup.)  344. 

Under  Greater  New  York  Charter,  S  153(!.  a 
sanitary  inspector  in  a  village  included  in  the 
consolidation  continued  thereafter  in  the  employ 
of  the  city.— Stoddart  T.  City  of  New  York 
(Sup.)  344. 

italu  ietd  ent'tleJ 
igden  (Sup.)  5S4. 

Captain  of  police,  certified  by  civil  serrit-e 
commission  on  false  report  from  the  police  com- 
missioners, held  entitled  to  salary  until  remov- 
ed by  action  by  the  attorney  general.— 'Toole  v. 
Ogden  (Sup.)  li64. 

Objection  that  certain  party  could  not  teatift 
against  fireman  held  waived.— People  Scannell 

(Sup.)  GS5. 

The  one  making  the  charges  against  a  fireman 
could  testify  against  him  on  the  trial,  though  his 
name  was  not  given  as  one  of  the  witnesses.— 
People  T.  ScenneU  (Sap.)  686. 

Judgment  dismissing  fireman  need  not  have 
exact  accuracy  of  record  of  criminal  court.— 
People  V.  Scannell  (Sup.)  G83. 

Facts  held  not  to  show  that  fireman  was  dis- 
missed before  the  charges  against  him  were  ap- 

f>roved  by  the  commissioner.— People  r.  ScauneH 
Sup.)  ess. 

Under  Greater  New  York  Charter,  ||  209. 
355,  a  memb^  of  the  park  police  force,  trans- 
ferred to  the  consolidated  force  of  New  York 
City,  held  not  a  member  of  the  first  grade  on 
such  transfer,  though  be  had  aerved  five  yean 
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before  the  tranirfcr. — Bennett  t.  City  Of  New 
York  (Sep.)  914. 

S  4.    —  Acanta  and  cmplor^i. 

A.  veteran  employed  iu  the  department  of 

Erka  Md  not  an  officer  of  the  city,  so  as  to 
entitled  to  wages  for  time  lost  bT_  reason  of 
sickueas.— Eckenou  Ci^  of  New  York  (Sup.) 
168. 

Cashier  of  commis^oner  of  public  works  held 
to  hold  a  confidential  poeition,  from  which  he 
can  be  Bummarily  dismissed.— People  t.  Can- 
tor (Sup.)  178. 

{  5.    Pnbllo  ImproTements. 

Tinder  New  York  Charter.  $  990  (Laws  1897, 
c.  378),  where  title  to  property  condemned  vest- 
ed in  city  before  confirmation  of  commisaioners' 
report,  interest  on  the  award  may  be  Included 
in  the  assessment  for  benefttfi  from  the  date  of 
its  vesting  to  the  date  of  the  report. — In  re 
East  158th  St.  (Sup.)  504 ;  In  re  Lyman  Place, 
Id. :  In  re  East  17Sd  St..  Id. 

Section  900.  New  York  Charter  (Laws  1807, 

c.  378),  relating  to  assessment  for  benefits,  held 
to  be  within  the  power  of  the  legislature. — 
In  re  EA»t  158th  St.  (Sup.)  604;  In  re  Lyman 
Place,  Id. ;  In  re  East  173d  St.,  Id. 

Under  its  charter  (LawH  1895,  c.  (i35)  the  city 
of  Yonkers  cannot  improve  a  private  road  for 
public  use  and  assess  tne  cost  on  adjacent  prop- 
erty.—Culver  V.  City  of  Yonkers  (Sup.)  1034. 

Frout-foot  rule  of  assessments  for  sewer  im- 

Jrovemeuta  held  improper  under  Laws  1897,  c. 
14,  art.  10,  i  2fSS.  when  not  resulting  in  as- 
sessments iu  compliance  with  such  chapter.— 
Appeal  of  Wheeler  (Co.  Ct.)  204. 

In  determlnini^  the  sewer  assessment  in  a 
village,  commiasiooer  should  consider  any  im- 
proveuieiits  ou  the  property  to  be  assessed.— 
Appeal  of  Wheeler  (Co.  Ct.)  204. 

f  6.   Fallo*  power  and  recnlKtioBa. 

An  ordinance  proriding  for  the  punishment  of 
disorderly  conduct,  enacted  under  the  charter  of 
Buffalo  (I^ws  1891,  c.  105),  held  not  to  author- 
ize a  civil  action  in  the  monlcipal  conrt  to  recov- 
er a  fine  for  breach  thereof.— City  of  Buffalo  v. 
Preston  (Sup.)  851. 

New  York  Sanitary  Code,  S  66,  does  not  vest 
the  board  of  health  with  arbitrary  authority.— 
People  V.  Van  de  Oarr  (Sup.)  1108. 

New  York  City  Sanitary  Code.  §  06,  adopted 
Fet^ary  16,  lw8,  was  a  re-enactment  of  sec- 
tion 221,  adopted  January  21.  1806.  The  lat- 
ter was  ratified  by  Greater  New  York  Charter. 
S  1172  (Laws  1897.  p.  418,  c.  378);  and  by  sec- 
tions 1168  and  1172  (pages  415.  418)  the  board 
of  health  was  given  authority  to  modify  the 
sanitary  code.  Held  that  Laws  1001.  p.  499, 
c.  4t!0.  §  1172.  validated  Code,  {  66.— People  v. 
Van  de  Carr  (Sup.)  1108. 

The  Legislature  acted  within  its  authority  in 
authorizing  the  enactment  of  New  York  City 
Sanitary  Code,  1  66. — People  v.  Van  de  Carr 
(Sup.)  1108. 

I  T*    Ua«  mmA  regnlatloB  fif  pvblle  iflm^ 
MS,  propertr,  mnd  wons. 

Municipal  grant  of  lands  nnder  water  on  the 
Harlem  river  to  the  owners  of  adjacent  nplands 
80  N.Y.S.-75 


construed.  —  Hastings  t.  City  of  New  York 

(Sup.)  986. 

fi  8.  Torts. 

Inability  of  a  plaintiff  in  an  action  against  a 
city  to  prepare  a  notice  to  the  city  officer  with- 
in the  time  required  by  Laws  1896,  c.  231,  S  2, 
held  to  excuse  a  delay  of  24  hours  in  the  send- 
ing of  such  notice.— Walden  v.  City  of  James- 
town (Sup.)  65. 

In  an  action  against  a  city  to  recover  for  in- 
juries due  to  a  defective  walk,  evidence  held  to 
support  a  finding  of  uegligence.  —  Waldeu  T. 
City  of  Jamestown  (Sup.)  65. 

In  an  action  against  a  city  for  injuries  re- 
ceived by  an  obstruction  in  the  street,  an  In- 
struction as  to  the  permanency  of  the  obstruc- 
tion held  properly  refused.— Wynn  y.  City  of 
I'onkers  (Sup.)  2.<7. 

In  an  action  ajrainst  a  city  for  injuries,  owing 
to  a  pedestrian  having  fallen  into  a  coal  hole 
in  a  sidewalk,  evidence  hrld  inaufflcient  to  show 
that  the  coal  hole  bad  been  in  such  a  defective 
condition  that  the  same  could  be  determined 
from  the  outBide,  so  as  to  charge  the  city  with 
liability.— Matthews  v.  City  of  New  York  (Sup.) 
360. 

A  city,  sued  for  injuries  owing  to  a  pedes- 
trian having  fallen  into  a  coal  hole  on  a  side- 
walk, is  only  chargeable  with  such  rotistructive 
knowledge  of  the  method  of  constructing  the 
hole  attachments  as  would  be  aorjuired  1^  prop- 
erly inspecting  the  same  from  the  street.- Mat- 
thews V.  City  of  New  York  (Sup.)  3U0. 

In  an  action  against  an  abutting  owner  for 
injuries  from  obstructions  on  a  sidewalk,  a  mo- 
tion to  direct  a  verdict  for  failure  to  prove  neg- 
ligence, etc..  held  improperly  denied.— Kelly  v. 
Otterstedt  (Sup.)  1008. 

In  au  action  for  injuries  by  slipping  on  ice  on 
a  city  sidewalk,  a  finding  that  the  proximate 
cause  of  the  ice  was  the  improper  condition  of 
a  leader  held  contran  to  the  weight  of  pvi> 
dence.— Wittmaa  v.  CTity  of  New  York  (Sup.) 
1022. 

In  an  action  for  injuries  by  Ice  on  a  eitr 
street,  a  complaint  based  on  the  city's  negli- 
gence could  not  be  changed  at  the  trial  to  an 
action  for  nuisance  in  maintaining  a  defective 
leader  attached  to  an  adjoining  building, — 
Wittman  v.  City  of  New  York  (Sup.)  1022. 

{  9^    FIsaal  Management,  pnblle  debt, 
seonritles,  and  taxation. 

Consolidation  act  held  to  arrest  proceedings 
then  pending  for  sale  of  property  iu  New  York 
for  nonpayment  of  taxes.— Ely  T.  Azoy  (Sup.) 
620. 

Sale  for  unpaid  taxes,  made  in  May,  188;!, 
held  invalid  for  insufficiency  of  notice  of  ad- 
vertisement of  sale. — Ely  v.  Azoy  (Sup.)  620. 

t  10.  Claims  against  oorporation. 

Where  a  city  refuses  to  pay  an  officer  the 
salary  due  him.  he  is  entitled  to  interest  only 
from  the  time  demand  therefor  is  made.— Stod- 
dart  V.  City  of  New  York  (Sup.)  344. 

MUNICIPAL  COURTS. 

Se«  "Conrta,"  |  2. 
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MUTUAL  BENEFIT  INSURANCE. 

See  '*IiiMiraiice."  |  T. 

NAMES. 

Contintunce  of  firm  Dame  after  death  of  part- 
ner, Me  'Tartaenhip,"  |  2. 

NAVIGABLE  WATERS. 

See  'Patera  and  Water  Oonreea." 

NEGLIGENCE. 

By  jmrUeuIar  oKuMt  of  portlea. 
See  'SSarriers."  SS  1.  2:  '*Mnnicipal  Corpora- 
tioni,'*  8  8- 

Employers,  see  "Master  and  Serrant,"  |  8. 
Railroad  compaules,  see  "Railroads,"  i  1. 

CondUionorwe  of  paTUcxdar  rpecicM  ofpnyperty, 

woncs,  ormocMneri/. 
See  "Bridget."  S  2;  "Highways,"  I  2;  "RaU- 

roada,'n  1;  ^'Street  IUilroad^"  |  2. 
Demised  premises,  see  *TjandIord  and  Tenant." 

t  3. 

Production,  aupply,  and  use  of  gas,  see  '*Oae." 

CxmbriinOoryntiQliocnM. 

Of  passenger,  see  "Carriere,"  S  2. 
Of  person  Injured  at  railroad  crossing,  see  "Boil- 
roads,"  S 

Of  person  injured  In  street  railroad  track,  see 

"Street  Ilaflroada."  |  2. 
Of  aerrant,  see  "Master  and  Serrant,**  I  8. 

S  1.   Attts    or    omladoiu  oonstltntlna 
neKlicenee. 

The  owner  of  a  barge  Md  not  liable  to  an 
employ^  of  the  company,  owning  a  steamer  In- 
to which  the  barge  was  to  unload,  for  injnry 
sustained  by  sach  employfi  through  a  defect  in 
the  barge  deck.— Hnebner  t.  Hammond  @up.) 
290. 

A  cemetery  company  held  liable  for  the  exer- 
cise of  ordinary  care  to  see  that  gravestones  in 
a  public  lot  were  maintained  so  as  not  to  iu' 
jure  pedestrians  lawfully  in  the  lot.— Dntton  t. 
Qreenwood  Cemetery  Co.  (Sap.)  780. 

Where  a  signboard  on  defendant's  land  blew 
down  and  frightened  piaiatifiTa  horse,  which  be- 
came unmanageable,  and  plaintiff  was  injured, 
Mid,  that  defendant  was  not  liable.— O'Snlli van 
T.  Knox  (Sap.)  848. 

I  S*    Gontribntorr  nesllcenoe. 

The  negligence  of  decedent^  elder  brother,  in 
whose  cnstMy  he  was  when  killed  by  a  street 
car,  will  be  Imputed  to  him.— Levine  t.  Metro- 
politan St  By.  Co.  (Sup.)  48. 

Parents  of  decedent  KAd  not  guilty  of  negU- 
gence  In  permitting  him  to  go  across  a  dty 
with  his  elder  brother,  who  was  familiar  there- 
with. —  Lerine  T.  Metropolitan  St.  By.  Co. 
(Sap.)  48. 

An  infant  of  12  years  or  above  is  chargeable 
with  the  measure  of  care  demanded  of  an 


adult,  unless  he  doea  not  have  the  capadty 
sufficient  to  exercise  the  care  of  an  adnlt. — 
Charlton  t.  Forty-Second  St.,  If.  &  St.  N.  Ave. 
B.  Co.  (Sop.)  174. 

In  an  action  for  personal  injury  resulting 
from  the  fall  of  a  dumb  waiter,  Add,  that  con- 
tributory neriigence  wu  not  shown.— Tandercar 
T.  Universal  lYuat  Co.  (Snp.)  290. 

t  8.  Aetlnu. 

Evidence  IteH  Insuffldent  to  sapport  a  finding 
that  the  neeiigence  of  defendant  in  leaving  nn- 

Siarded  a  Dole  which  he  had  cnt  in  Ice  was 
e  cause  of  the  death  of  plaintifrB  Intestate. — 
Neltis  V.  Laughlin  (Sap.)  30. 

Where  plaintiff  fell  while  riding  a  wooden 
horse  on  defendant's  gravity  railroad,  MA,  that 
It  is  error  to  instruct  that  it  may  be  infored. 
from  the  accident  having  occurred,  tiiat  de- 
fendant was  negligent.— Huneke  v.  West  Brigh- 
ton Amusement  Co.  (Sup.)  261. 

The  doctrine  of  res  ipsa  loquitur  operatea  to 
raise  a  presumption  of  negligence  against  tlie 
defendant,  but  does  not  shift  the  burden  of 
proof.— Adams  t.  Union  By.  Go.  (Snp.)  264. 

In  an  action  for  injury  from  the  fall  of  a 
dumb  waiter,  caused  by  the  breaking  of  the  sus- 
taining rope,  evidence  of  former  defect  and  re- 
pair of  the  same  rope  hHd  admissible.- Vander- 
car  V.  Univeraal  l^niat  Go.  (Sup.)  290. 

An  instroetiOD,  in  an  action  for  the  killing  of 
a  boy,  that  he  should  use  such  care  as  a  noy 
of  hiB  age  under  like  drcnmetances  would  ex- 
ercise and  deem  adeqaate  thereto,  Md  not  er- 
roneous as  making  the  degree  of  care  depend  on 
tlie  operation  of  the  deceaaed'a  mind.— McDon- 
ald T.  Metropolitan  St.  By.  Go.  (Sap.)  577. 

An  Infant  upward  of  12  years  of  age  \eld  sol 
juris,  and  required  to  exercise  the  same  degree 
of  care  for  his  safety  as  an  adult,  in  the  ab- 
sence of  proof  by  plaintiff  of  titie  Infant**  men- 
tal capacity.  —  McDonald  T.  Metropolitan  St. 
By.  Co.  (Sap.)  577. 

Where  the  facts  as  pleaded  disclose  negligence 
of  the  defendant  In  maintaining  an  unsafe  struc- 
ture on  his  land,  whereby  plaintiff  la  injured,  an 
action  lies  thereon,  although  an  action  for  nui- 
sance ml^t  also  be  maintained.— O'SulUnn  t. 
Knox  (Sup.)  848. 

NEGOTIABLE  INSTRUMENTS. 

See  "BUla  and  Notes." 

NEW  TRIAL 

Bemand  tor  amtdlate  court  for  new  trial,  nee 

"AppeaV*  I  & 

NEXT  OF  KIN. 

See  'Descent  and  Digtributlon.** 

NOMINATION. 

For  office,  aee  "Electioua,"  i  1. 
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NONSUIT. 

Before  ttisl,  tee  "DismiBsal  and  Nonsuit** 

NOTES. 

PromlBsory  notes,  we  "BUIb  and  Notes." 

NOTICE. 

Of  particular  /a«t»,  aet$,  or  proceedlngB. 
See  "Appeal,"  |  4;  "Asaigiiments,"  I  1;  "Me- 

cbantea^  Liena,"  f  2. 
Defecta  in  ^ewalk.  aee  "Mnnldpal  Corpora- 

tiona,"  »  a 

Defecta  In  toola  or  appliancea,  aee  "Uaater  and 

Serrant,"  I  S. 
Bademptlon  mm  tax  sale,  aee  "Taxation,"  |  4 

NOVATION. 

A  tranafer  to  a  corporation  of  partnership 
aaaeta  sabject  to  partnership  debts  held  not  a 
noradon,  withoat  an  aasamption  of  the  debta  by 
tba  corporation  and  the  aaaent  of  a  creditor  to 
audi  change.— L^gat  t.  Laggat  (Sap.)  827. 

NUISANCE. 

I  1.   Pvlrata  Bvlauioea. 

Equity  has  concarrent  jurisdiction  with  conrts 
of  law  aa  to  a  nniiance.— Milln  t.  Sdiaon  Elec- 
tric Illnmlnating  Od.  (Sap.)  819. 

OBSTRUCTIONS. 

Of  eaaementa,  aee  "Eaaements,"  1 2. 

OFFICERS. 

Particular  clatse*  of  offloen. 

See  "Josticea  of  the  Peace";  "Recelvera":  ••Sher- 
iffs and  CoustaUea." 

Corporate  officera,  aee  "Corporationa,"  {{  S,  4. 

CoontT  officers*  aee  •'Oounties,"  i  1. 

Monlcipid  offlcen,  aee  •'ainnicfpal  Oorpwations," 
H  2,  8. 

S  !■   Appointment,    qnnllflcatlon,  and 
tennre. 

Under  Conat.  art.  5.  {  9,  and  dvil  Service  Law 
(lAwa  1890,  c.  870)  I  21,  a  veteran  seeking  a 
transfer  in  tbe  public  service  held  required  to 
prove  his  fitneaa.— Jones  v.  Wiilcox  (Stip.)  420. 

Under  civil  service  law  (Laws  1899,  c.  370,  i 
21,  as  amended  by  Laws  1902,  c.  270,  |  1),  a 
veteran  held  entitled  to  be  transf^ed  to  one  of 
the  newly  created  positiona  charged  with  the 
daties  of  hia  office,  iriildi  has  been  abolished  in 
good  fafth.^onee      Willeox  (Sap.)  420. 

A  veteran  cannot  be  deprived  of  his  office  by 
the  abolition  thereof,  notwitiistandlng  civil  aerr- 
ice  law  (Laws  1899.  c.  870.  S  31,  aa  amended  by 
Lawa  1902,  c.  270,  |  l)^ones  t.  Wlllcox  (Snp.) 
420k 

Pen.  God^  |  41z,  raorldlng  that  elected  can- 
didate shall  fwfeit  ma  office  on  failore  to  file 


a  sworn  statement  of  eleetifm  expeusea,  Md  on- 
constitutioiiaL— Stryker  t.  Gharchill  (Sopb)  GSS. 

OPENING. 

Judgment,  see  "Judgment,**  |  2. 

OPINION  EVIDENCE. 

In  ciTO  actions,  see  "Bvidence,"  |  9, 

OPINIONS. 

Of  courts,  see  "Courts."  S  1* 
Of  jurora,  see  "Jury,"  |  2. 

ORDERS. 

For  tnspectloD  of  books,  see  ••Discovery,*'  1 1. 
Of  court,  see  '•Motions." 
On  granting  injanctlon,  see  •'Injunction,"  S  2. 
On  opening  deoialt,  aee  "Judgment,"  I  2. 
Review  of  appealable  orders,  aee  "AppeaL" 

ORDINANCES. 

Municipal  ordlnancea,  eae  '•Munktpal  Oorpora- 
tions,^*  i  6. 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward";  "fiifanta** 

Inheritance  by  parent,  see  "Descent  and  IMstit 

bution,"  {  1. 
Nexligence  of  parent  Impotable  to  child*  see 

"Negligence,"  S  2. 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  S. 

PARTICULARS. 

Bin  of,  lee  "Divorce."  i  1;  '•Pleadlag,'*  |  5. 

PARTIES. 

Death  ground  for  abatement,  aee  "Abatement 

and  Revival,"  {  2. 
Perflons  entitled  to  patents,  see  "Patents,"  1 1. 
Trannfer  of  interest  ground  for  abatement,  see 

"Abatement  and  Revival,"  §  1. 

In  aottona  by  or  ogainBt  pcntt/niiar  ofawsM 
jtarticM. 

Co-tenants,  see  "Partition."  |  1. 

Trustees,  see  "Trusts."  %  4. 

Trustees  in  bankrupt(7,  see  "Bankruptcy,**  |  1. 

In  particular  actions  or  proceadinoa. 
See  "Mandamus,"  S  1;  "Partition."  f  1. 
For  injunction  against  operation  of  railway  In 
front  of  premises,  aee  "fihnlnent  Domain,"  S  8. 

To  partleular  olasses  Qfeonveuanoea^  oontracu, 
ortrarmKttonM, 

See  "Beleaae."  1 1. 
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I  1.   Kaw  paHlei  ud  ohansa  of  parties. 

Under  Code  Civ.  Proc.  i  452,  as  amended  by 
LawB  1901,  c.  C12,  the  qaestion  whether  a  cew 
imrty  should  be  brought  Into  an  action  la  atUl 
within  the  discretion  of  the  courL— Pope  T. 
Manhattan  Ry.  Co.  (Sup.)  31tt. 

Id  an  action  by  an  administrator  to  recover  on 
a  life  policy,  one  who  claimed  the  policy  as  aa- 
sbtnee  thereof  ieU  a  proper  party  defendant. — 
Haabers  t.  Mntnal  Lite  Ina.  Co.  (Supi)  867. 

I  X.   DftfMts,  ofejeetiaas,   mmd  mmtmA- 
Heat. 

The  Joinder  of  an  excessive  number  of  defend- 
ants is  not  fTTOund  for  demurrer  to  a  cautte  of 
action  properly  pleaded  as  to  the  answering  de- 
fendant.—Adams  T.  Slingerland  (Sup.)  035. 

The  joinder  of  an  excessive  number  of  defend- 
ants is  not  a  defense  to  a  cause  of  action  prop- 
erly pleaded  as  to  an  answering  dtfendant.— 
Adams  v.  Sliugerland  (Sup.)  635. 

A  demurrer  on  the  ground  that  a  complaint 
does  not  state  a  cause  of  action  does  not  present 
the  qaestion  of  the  leval  capadty  of  the  plaintiff 
to  sue.~Hi!tbert  T.  Montana  Diamond  Co.  (Snj^} 

PARTITION. 

S  1.  Aetloiu  for  partition. 

Order  bringing  in  new  party  in  partition  hav- 
ing judnneut  against  a  defendant  in  partition, 
after  ailowauce  of  cldim  before  referee,  modi- 
fled.— Flamm  v.  Perry  (Snp.)  125. 

Issue,  in  purtition,  as  to  whether  ancestor 
of  parties  had  received  more  personalty  from 
his  ancestor's  estate  than  he  was  entitled  to, 
held  not  determinable  for  lack  of  proper  iwr- 
tieL-«kil]in  t.  Skillin  (Sap.)  1S& 

PARTNERSHIP. 

I  1.  Matul  rlshta,  dmtles,  aad  UaMU- 
tles  of  putaars. 

Eqaity  held  to  nave  Jurisdiction  of  a  partner- 
ship accounting  as  to  a  certain  contract,  thongh 
a  dissolution  is  not  Bought — Lord  t.  MnrcIifBon 

(Sup.)  821. 

I  £.   Daatli  of  pavtnav*  aad  aurvlTlBK 
partsara. 

Return  nulla  bona  of  an  execution  isaaed  on  a 
JndKment  against  a  mrvlvlng  partner  held  to 
authorize  .suit  against  the  executor  of  a  de- 
ceased partner,  regardless  of  whether  Laws 
1S97,  c.  420,  S  6,  authorizes  such  an  action  in 
the  first  instance. — I^ggat  v.  Leggat  (Sup.)  327. 

Interpretation  of  Laws  1897,  c.  420,  8  6,  in 
regard  to  partnership  obligations,  held,  under  the 

E leadings  aud  evidence,  not  to  be  np  for  review 
y  exceptions  taken  on  a  trial  against  the  ex- 
ecutor of  a  deceased  partner.— Leggat  t.  Leg* 
gat  (Sop.)  327. 

Proof  that  the  return  nulla  bona  of  an  execn- 
Uon  aealaat  a  sarviving  partner  was  brought 
about  by  collusion  between  the  plaintiff  and  the 
surviving  [Mirtuer  held  not  a  defense  to  an  ac- 
ti<Mi  aeainst  the  executor  of  a  deceased  partner, 
remrdlesa  of  the  Gomitmction  of  Laws  1807,  c. 
420,  I  6.-Le8gat  t.  Leggat  (Sop.)  327. 


Laws  1897,  c.  420,  |  20,  snbd.  %  M4  not  to 
authorize  the  continuance  of  a  partnershipi  name 
by  8  surviving  partner,  nnleaa  he  has  purchased 
the  partnerahip  good  will,  —  Slater  v.  Slater 
(Sup.)  363. 

Pen.  Code,  S8  363,  363b,  held  to  prohibit  tho 
continuance  of  the  use  of  a  firm  name  contain- 
ing the  name  of  a  deceased  partner,  nnleaa  oth- 
erwise authoriied  by  atatate.— aat»  r.  Slater 
(Sap.)  363. 

Laws  1897,  c  420,  {  20,  subd.  1,  held  not  to 
authorize  a  decree  in  the  settlement  of  the 
estate  of  a  deceased  partner  for  a  sale  of  tbe 
ri^t  to  conduct  business  under  the  firm  name, 
-^ter  v.  Slater  (Sup.)  368. 

The  purchase  of  the  good  will  of  a  business 
of  a  partnership  dissolved  by  death  gives  the 
right  to  use  the  name  of  the  partnership  for  tbe 
puroose  of  advertising  as  Ita  successor. — Slater 
T.  Slater  (Sup.)  363. 

A  Burviring  partner  ia  not  entitled  to  com- 
pensation for  his  services  In  winding  up  the  af- 
fairs of  the  firm.— Slater  v.  Slater ^up.)  3tJ3. 

An  executor  cannot  charge  to  the  estate  liens 
on  property  conveyed  to  him  by  his  testator.- 
In  re  Mertens'  Estate  (Sur.)  376. 

A  partner,  accounting  as  executor  of  a  de- 
ceased partner,  may  be  charged  with  amount 
admitted  by  him  to  have  been  received  by  him 
as  ext!Cutor  from  himself  aa  surviving  partner. — 
In  re  Mertena*  EsUte  (Sar.)  376. 

Executor  of  one  partner  cannot  be  forced  to 
account  as  for  the  partnership  estate,  where 
the  estate  of  anotlier  deceased  member  is  not 
represented.- In  re  Mertens*  Estate  (Sur.)  376. 

I  3.   IMasolntioB.   aattlement,    and  ae- 
oonntiac. 

Code  Civ.  Proc.  S  3320,  proriding  that  com- 
pensation of  a  receiver  shall  be  discretionary 
with  the  court  appointing  him,  applies  to  a  re- 
ceiver amwinted  to  wind  up  the  affalra  of  a 
partnership.— Slater  v.  Slater  (Sup.)  363. 

A  copartnership  held  not  to  b«>  dissolved  by  a 
general  assignment.— Taylor  t.  Hotdikisa  (Sop.) 
1042. 

I  4.   Uniited  partaerslilp. 

Evidence  held  to  sastain  a  linding  tiiat  the  re- 
cital in  a  certificate  and  affidavit  filed  by  a  lim- 
ited partnerahtp,  pnrsnant  to  tbe  Limited  Part- 
oerstiip  Law,  was  false,  and  therefore  appellants 
were  liable  as  general  partners. — Hartford  Nat. 
Bank  t.  Bdnecke  (Sup.)  8(^. 

PART  PAYMENT. 

See  "Accord  and  SattsfactioD." 
Within  statute  of  Umitattons,  Ke  "Umltatkm  of 
Actions,"  I  8. 

PASSENGERS. 

See  "Carriers,"  |  2. 

PATENTS, 

I  1.   Panoms  entitled  ta  patents. 

A  firm  has  no  right  to  use  tbe  Inrmtiona 
of  a  partner  without  compensation,  though  Its 
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OM  might  be  a  braeflt  to  the  baainesB. — Borden 
T.  BoTdtn  Iron  Co.  (Sap.)  390. 

Corporation  held  to  have  no  license  to  me  the 
iDTentions  of  its  president  without  compensation. 
—Borden  v.  Burden  Iron  Co.  (Sop.)  390. 

I  S*    Title,  ooBTeTanoea,  and  eontraots. 

A  contract  by  which  aseignee  of  a  patentee 
waa  to  assign  to  the  patentee  a  certain  Intereet 
therein  Ma  witlioot  cona&deration.— Cowles  T. 
Rochester  Foldiiig  Box  Co.  (Sap.)  811. 

Where  a  contract  contains  no  express  provi- 
cioD  for  a  formal  asslimment  in  writing  of  an 
hiterest  in  a  patent,  the  law  will  implj  such 

areement,  if  essential  to  pass  title.— Thourot  t. 
olnb  (Sop.)  10S3. 

Vendees  held  not  entitled,  onder  a  contract 
for  sale  of  a  patent,  to  an  asBignment  there- 
of until  purchase  price  la  paid  in  full.— Thourot 
T.  Holob  (Sup.)  1083. 

PAYMENT. 

See  "Accord  and  Satisfaction";  "Compromise 

and  Settlement." 
Part  payment  within  Btatote  of  Ilmitatlona,  aee 

"Limitntion  of  Actions."  |  8. 
Snbrogation  on  payment,  see  "Sobrogatlon." 

O/  porlfoular  eZosfet  Qf  obligationt  or  UaMlUies. 
See  "Coats,"  S  8. 

Bill  of  exchange  or  promissory  note,  see  "Btlls 
and  Notes,"  i  3. 

Claims  against  estate  of  decedent,  see  "Exec- 
utors and  Administrators,"  i  4. 

OHnpensatiou  for  property  talcen  for  public  ose, 
see  "Emioent  Domain." 

f  1.  PlMdlnc*  vrUlmMe.  trial,  mmA  re- 
view. 

Proof  that  property  transferred  by  a  partner 
to  a  firm  creditor  was  worth  more  than  the 
credit  given  lieU  to  raise  no  presumption, 
against  positive  evidence  to  the  contrary,  that  it 
was  intended  to  wipe  out  the  whole  debt.— Leg- 
jjat  T.  Leggat  (Sup.)  327. 

Payment  is  an  afilrmative  defense,  which  most 
be  pleaded.— XVnbea  t.  Wheelat  (City  Ct  N. 
Y.)  378. 

I  2.    Beeorerr  of  paymemte. 

In  an  action  to  recover  for  money  paid  by 
mutual  mistake,  nn  allegation,  in  defense,  that 
the  payment  was  oot  made  under  doress  and 
was  voluntary,  is  frivoloos.— Jaeger  t.  (Hty  of 
New  TorlE  (Snp.)  856. 

PERPETUITIES. 

Will  construed,  and  active  trust  in  persimalty 
JkM  not  invalid  by  a  void  direction  as  to  ac- 
cumulations.—Tobin  V.  Graf  (Sup.)  B. 

Provision  in  will  for  accumulation  of  income 
-on  legacy  to  infant  after  be  becomes  ct  age 
hOd  invalid.— Tobin  r.  Graf  (Snp.)  5. 

ProvlsioDB  of  a  will  directing  an  aecomola- 

tion  of  interest  for  adults  Jield  void  nnder 
Beal  Property  Law  (Laws  1896.  c.  E(47)  |  61. 
— McGuire  v.  McOoire  (Sop.)  497. 


Provision  of  will  directing  trustee  to  hold 
personal  property  for  a  certain  time  held  void 
under  Personal  Proper^  Law  (Laws  1807,  c. 
417)  §  2.-McGoIre  v.  McQoire  (Bop.)  497. 

Provision  of  will  suspending  an  alienation  of 
real  property  for  three. years  AcW  void  as  a 
perpetuity.— HcGuire  v.  McGuire  (Sup.)  497. 

Will  construed,  and  held  to  vest  title  Id  re* 
mainderman  absolutely,  and  not  to  be  in  viola- 
tion of  Laws  1897,  e.  417,  J  2,  relative  to  per- 
petuities, in  that  respect— In  re  Congw'B  Will 
(Snp.)  933. 

Will  construed,  and  held  not  to  create  a  trust 
in  the  executors,  iu  violation  of  Laws  1897, 
2,  relative  to  perpetuities.— In  re  Oon- 
ger'a  Will  (Snp.)  988. 

PERSONAL  INJURIES. 

Bee  **Negligence." 

Caused  by  defects  in  demised  praises,  see 
"Landlord  and  Tenant,"  S  3. 

Caused  by  vicious  animals,  see  "Animals." 

Caused  In  construction  of  telephone  line,  see 
"Telegraphs  and  Telephones,"  J  1. 

Bxcessive  and  inadequate  damages,  see  "Dam- 
ages,*' I  2. 

Expert  and  opinion  evidence,  aee  "Bvldenca," 

To  employe,  see  "Master  and  Servant,"  |  8. 
To  passenger,  see  "Carriers,**  I  2. 
To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," S  1. 

To  person  on  street  railroad  tracks,  see  "Street 

Railroads,"  {  2. 
To  traveler  on  highway,  see  "Uunicipal  Corpo- 

rationB."  S  8. 
To  trflTeler  on  highway  crossing  railroad,  aee 

"Railroads,"  S  1. 

PHOTOGRAPHS. 

Afl  eiidenee,  see  "Evidence,"  |  7. 

PHYSICIANS  AND  SURGEONS. 

Expert  testimoiir,  see  *'Bvideac«,"  |  fli 

PLEA. 

In  civil  actions,  see  "Pleading."  |  2, 

PLEADING. 

Oinformi^  of  judgment  to  pleadings,  aee  "Jodg- 
ment,"  J  8. 

AlUgatUnu  as  to  partUnUar  facta^  aetf,  or 

trwuucMons. 
See  'T>eeds,"  |  2;  "Payment."  8  1. 

In  aeUona  hy  or  agaitut  vartieiaar  elottet  of 
parties. 

See  "Masto*  and  Servant,'*  |  3;  "Municipal  Cor- 
porations," S  8. 

Assignees,  see  "Assignments,"  8  2. 

Foreign  corporation,  see  "Corporations,"  |  6, 

Stockholders,  see  "Corporations,"  |  2. 
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in  particular  action*  or  proceedinga. 
Sm  "Divorce."  «  1;  "Ejectment."  9  1:  "False 
Impriaonment.''  I  1;  "Ubel  and  Slaader,"  |  8; 
*«N^llKeiice,"  I  8. 

SenranV 


iDdlctment  or  criminal  informatioo  or  conmlalnt, 

see  "Indictment  and  Information." 
On  bond,  see  "Principal  and  Surety,"  1 1. 
On  contract,  see  "Contrarts,"  i  5. 
On  note,  see  "Bill*  and  Notes,"  I  4. 
To  construe  wUl.  see  "Wills/^  10. 
To  foreclose  mechanic's  lien,  see  "MMbanlcr 

Liens,"  f  8. 
To  recover  payment,  see  "Payment,"  $  2. 

i  1.   Fom  mmd  allenttons  in.  gentval. 

A  complaint  alleging  tnat  an  assignment  of  a 
life  policy  was  fraudulently  obtained  or  made 
as  secunty  for  a  loan  which  has  been  paid 
held  not  bad  because  of  such  averment  to  the 
alternative.— Hasberg  t.  Hutnal  LUe  Ins.  Oo. 
(Sup.)  8ffl. 

I  2.  Plea  or  aauwer.  «ros8  eoatplalat. 
Kad  Bfldavlt  of  daf aaae. 

Bowever  inconsistent  wltli  the  complaint  the 
allegations  In  the  defense  may  be,  they  can- 
not be  treated  as  having  the  effect  of  a  denial. 
Jaeger  v.  City  of  New  Yoric  (Sup.)  356. 

A  denial  must  be  stated  separately,  and  not 
mingled  with  a  defense.— Jaeger  v.  City  of  New 
York  (Sap.)  3S6. 

AdmisaionB  in  defenses  in  an  answer  will  be 
•Mcken  oat  a>  Inetevant-^nford  v.  Bhoads 
(Snp.)  404. 

Denials  must  be  stated  separately  and  before 
affirmative  allegntione  of  an  answer.— Carpen- 
ter V.  Mergert  (Sup.)  615. 

I  3.   Denmrer  or  exoeptlaa. 

Demurrer  to  defense,  where  general  denial  la 
also  pleaded,  8aBtained.-iJaeger  t.  City  of  New 
York  (Sup.)  866. 

Demurrer  to  answer  conristing  of  general  de- 
nial and  a  defense  held  simed  at  the  new  mat- 
ter set  op  in  the  defense.— Jaeger  v.  City  of 
New  York  (Snp.)  356. 

That  new  matter  alleged  as  a  separate  de- 
fense, under  Code  Civ.  Proc.  S  600,  subd.  2, 
could  be  proved  under  the  general  denial.  Is  not 
ground  for  demurrer,  but  for  motion  to  strike 
oot^Kratn  t.  A^ew  (Sop.)  618. 

Jndiclal  notice  ahotitd  be  taken  that  an  ac- 
tion was  not  begun  prior  to  the  date  of  the 
Bumnions.— Keeue  v.  Newark  Watch  Case  Mfg. 
Co.  (Snp.)  859. 

When,  by  reason  of  allegations  in  the  com- 

{dalut  in  the  alternative,  the  defendant  is  left 
n  uncertainty,  the  remedy  ia  by  motion  to  make 
definite,  and  not  by  demurrer.— Haaberg  v.  Mu- 
tual Life  Ins.  Co.  (Sup.)  867. 

{  4.    Amended  and  nppiemental  plead' 
lacs  and  repleader. 

Amendment  to  complaint  held  not  to  set  up 
a  new  cause  of  action,  so  as  to  make  It  neces- 
sary for  plaintiff  to  pay  all  costs  before  It  was 
granted.— Miller  t.  Carpenter  (Sup.)  82. 


Where  plaintifF  fails  to  comply  with  an  order 
granting  nim  leave  to  amend,  a  judgment  of 
dismhsal  entered,  as  authorized  by  such  order 
in  the  event  of  such  failure,  will  be  aostained. 
—Morris  v.  Thomas  (Sup.)  602. 

On  motion  for  leave  to  amend  an  answer,  af- 
fidavit of  attorney  held  insufficient. — Mutual 
Loan  Ass'n  v.  Leaaer  (Sup.)  1112. 

I  5.   Bill  of  partlfnalars  and  eoyr  of  a^ 
eouit. 

Under  the  facts,  held,  that  order  permitting 
service  of  further  bill  of  particulars  by  plain- 
tilf,  as  required  by  a  former  order,  wotdd  not 
be  diatnrbed.  though  there  bad  been  great 
laches  on  plaintiff's  part  in  serrlac  aame. — 
Romer  v.  Keusico  Cemetery  <Biq».)  88. 

In  an  action  to  set  aside  an  assignment  of 
plaintiff's  Interest  in  an  estate,  plaintiff  held 
not  entitled  to  a  bill  of  particular^  ahowinx  the 
net  value  of  the  proper^  of  the  estate.— Tomo- 
ey  V.  Whitney  (Snp.)  £86. 

An  affidavit  by  an  attorney  In  support  of  an 
a^ication  for  a  bill  of  particulars  held  insnffi- 
aent  to  justify  an  order  regniring  snch  bill  to 
be  fumi^ed.— Toomey  t.  Whitney  (StQk)  826. 

fi  6.  Motions. 

A  cause  of  action  may  not  be  stricken  from 
a  complaint  on  motion,  unless  its  iusntion  is 
prohibited  by  some  order.— Craig  t.  James 
(Sup.)  236. 

t  7.  Deteets  and  objections,  waiTer,  and 
aider  Vr  verdiat  or  iudcment. 

Failure  to  demnr  to  complaint  held  not  waiv- 
er of  objection  that  no  auch  action  could  be 
maintained  against  defendant— Town  of  Ulys- 
ses T.  GoUiua  (Sup.)  924. 

PLEDGES. 

Pledgee  of  bank  stock  on  which  bank  had  a 
lien  had  bona  fide  holder  with  lien  saperior  to 
that  of  the  bank. — Lyman  t.  State  Bank  of 
Randolph  (Sup.)  001. 

POLICE  DEPARTMENT. 

See  "Municipal  Corporations,"  S  8. 

POLICE  POWER. 

Of  munldpaUtT,  sse  **Mnnldpal  Oorponttione," 
Regulations  for  supply  of  gas,  set  "Gaa.** 

POLICY. 

Of  tniorance,  see  "Insurance.'* 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

Of  demised  premises,  see  **Landlord  and  Ten- 
ant," I  6. 
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POWERS. 

Onafkm  bj  win,  see  '*WUIi.*'  1 9. 

Of  attorney,  SM  "Principal  and  Agent." 

Of  execnton  nnder  will,  see  "Bxecotora  and  Ad- 

ninistraton,"  1  8. 
Powen  of  execators  under  will,  MS  "Execotom 

and  AdmlnlstntoTB,"  |  3. 

PRACTICE 

Procedore  of  partlcalar  coarta,  se«  "CoartH." 

In  jxtrHaUar  civil  actiona  or  prooeecUrngt. 

See  "Account,"  I  1;  "DiTorce."  fi  1;  "BSect- 
ment";  "Mandamus,"  fi  1;  "Replevin." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Adminietrators,"  S  7. 

Condemnation  proceedings,  see  "Eoninent  Do- 
main," S  2. 

Particular  prooeedinff*  in  acUotu. 

See  "Abatement  and  ReTiral";  "Bail,"  S  1; 
'*Gontiniiance";  "Costs";  "Depositions":  "Dis- 
missal and  Nonsuit":  "Evidence";  "Execu- 
tion"; "Judgment":  "Jury";  "Limitation  of 
Actions";  "Motions**:  "Parties":  "Pleading"; 
"Reference" ;   "Stipalations" ;  "Trial." 

Particular  remedies  in  or  incident  to  actions. 
Bee    "Attachment";    "Discovery";  "Garnish- 
ment", "Injondion";  "Receivers." 

Procedure  in  criminal  proMeuMoni. 
See  "Criminal  Law." 

FrooecZurB  in  exerdte  of  tpeofot  iurtodfoMons. 
Id  Jnattces'  conrts,  see  "Justices  of  tiu  Peace," 

Procedure  on  retrlem 
Be*  "Aiipeal";  "Certiorari,"  I  L 

PREFERENCES. 

Effect  of  proceedings  In  banknvtey,  see  **Bank- 
raptcy.'*^!  1.  " 

PREJUDICE. 

Gronnd  for  rerersal  In  dTfl  aetioiis,  tee  "Ap- 
peal," I  7. 

PRELIMINARY  EXAMINATION. 

On  orimiaal  durge,  lee  '*OrimiDal  Law,"  |  2. 

PRELIMINARY  INJUNCTION. 

8e«  "Xnjtmetion,*'  1 2. 

PREMIUMS. 

For  fomranea,  aee  *'Ininnuice,"  |  & 

PRESENTMENT. 

Of  check  for  payment,  see  "Bills  and  Notes."  8  2. 


PRESUMPTIONS. 

Id  dvll  actlonB,  see  "Evidence,"  |  3. 
On  appeal,  see  "Appeal,"  |  T. 

PRIMARY  ELECTIONS. 

Sm  "Elections."  |  1. 

PRINCIPAL  AND  AGENT. 

See  "BTOkera." 

Insorance  agaita^  aee  *1aaurance,"  1 1. 

I  1.   Btckta  and  lUMUtlea  as  to  fhlrd 
perMua. 

Complaint  in  an  action  to  recover  on  certain 
notes  made  by  an  agent  held  to  show  a  good 
cauue  of  action  against  defendant  as  an  nudis- 
dosed  principal. — Banger  v.  Tbalmann  (Sopb) 
19. 

Suing  agent  MA  not  an  election  to  release  Us 
undisclosed  principals.  —  Ranger  T.  Tbalmann 

(Sup.)  19. 

Instmctious  to  agent  authorised  to  Bell  goods 
held  not  to  have  been  violated.— Bristol  v.  Men- 
te  (Sup.)  52. 

In  action  against  carrier  for  loss  of  bag* 
gage,  evidence  MA  lusaffldent  on  which  to 
base  damages.  —  Taleott  t.  Wabash  R.  Co. 
(Sup.)  148. 

A  commercial  traveler's  contract  for  carriage 
of  his  goods  by  paying  excess  baggage  rate  on 
trunks  held  to  bind  the  carrier  to  Die  travel- 
ing man's  employer.— Taleott  t.  Wabash  R. 
Co.  (Sap.)  149. 

In  an  action  for  the  price  of  goods  eold*  tbe 
purchaser  Md  not  entitled  to  defend  on  an 
agreement  with  plaintiff's  agent,  who  made 
the  sale,  varying  the  terms  of  the  contract. — 
Flowor  GUtj  Plant  Food  Go.  t.  Roberta  (Snp.) 
1060. 

Warrant  of  quality  of  goods  sold  by  agent 
withoat  authority  Md  not  to  bind  hts  prindpals. 
— Bllner  v.  PriesUey  (City  Ct.  N.  T.)  371. 

PRINCIPAL  AND  SURETY. 

See  "BaU." 

Liabilities  of  soreUea  on  bonds  for  performance 
of  duties  of  tmst  or  office,  see  "Executors  and 
Administrators."  {  8.  ■ 

Liabilities  of  sureties  on  bonds  in  legal  proceed- 
ings, see  "Attachment."  I  6. 

LiabiUtiea  ctf  sureties  on  bimda  of  Ifquor  dealer, 
■ee  "bitoxicating  Llqnofs,"  |  1. 

I  1.   Bemedies  of  eredltors. 

A  complaint  on  a  bond  to  secure  performance 
of  a  contract  held  not  demurrable  aa  showing 
a  termination  of  the  contract  by  plaintiff  prior 
to  the  date  provided  for  its  completion. — Keene 
V.  Newark  Watdi  Case  Mfg.  Go.  (Sup.)  860. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  I  1. 
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PRIVATE  ROADS. 

Ul^ts  of  way,  see  "EasemeDts." 

PRIVILEGE. 

Of  wltneM  ai  to  testimoDj,  see  '*Wltne8aM,"  f  2. 

PRIVILEGED  COMMUNICATIONS. 

Dlfldotnre  br  witneH,  see  "Witnenet,"  1 1. 

PRIZE  FIGHTING. 

Pbyflical  contest  hald  a  prize  flEht,  vtthln 
Pen.  Code.  S  458,  puQishing  the  aiding  ot  a 
prise  fisht.— People  t.  Flnucan  (Sop.)  920, 

PROBATE. 

Of  will,  Bee  "Willa,"  1  8. 

PROCESS. 

To  siutatn  Jadgment  see  "Judgment,**  I  t. 

In  ocHoTU  agalmt  parHeuIardosfe*  oTiwrtlM. 

See  "Corporatloiis."  S  4. 

In  particitlaT  action*  or  proowdtngfc 
See  "AtUcbment."  i  3. 

In  criminal  prosecuUona,  aee  "Grimioal  Law," 
i  2. 

Particular  forrM  o/ write  or  oOier  proceaa. 

See    *'Exefiiti<Hi" ;     "Garnishment" ;  "Injunc- 
tion"; "Mandamns";  "Replevin.** 

PROHIBITION. 

Of  traffic  In  Intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

PROMISSORY  NOTES. 

See  "BillB  and  Notea." 

PROOF. 

Of  loss  insared  against,  see  "Insurance,*'  {  6. 

PROPERTY. 

Consttlutional  gunranties  of  rights  of  property, 

sec  "Constitutional  Law,"  I  1. 
Taking  for  public  use,  see  "Eminent  Domain," 

PROSTITUTION. 

See  "Disorderly  Hoase." 

Place  of  impriaoDmGnt,  see  "Criminal  Law,"  S  6. 

PROVINCE  OF  COURT  AND  JURY. 

lu  dvil  actions,  see  "Trial,"  |  5. 


By  municipalities,  see 
I  5. 


PUBLIC  IMPROVEMENTS. 

Municipal  Corporations," 

PUBLIC  POLICY. 

Effwt  on  validity  of  contract,  see  "Contracts," 

PUBLIC  SCHOOLS. 

See  "Schools  and  Scbool  Districts,"  |  1. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminoit 
Domain." 

PUNISHMENT. 

Pee  "Criminal  Law,"  |  6. 

For  contempt  of  court,  nee  "Conteoqit,*'  |  1, 

QUASHING. 

Attachment  aee  "Attachment,"  i  4. 

QUESTIONS  FOR  JURY. 

In  civil  aodons,  see  'rFrlnl,*'  |  4. 

QUIETING  TITLE 

1  1.   Blsht  of  aotlon  and  defenses. 

A  court  of  equity  A«Id  to  have  jurisdiction 
to  grant  relief  in  an  action  to  have  deed  set 
aside  as  procured  by  fraud,  thousli  plaintitF  is 
not  In  posBeaeion.— Letson  t.  Letson  (Sup.) 
1082. 

RAILROADS. 

See  "Street  Hallroada.*' 
As  employers,  see  "Master  and  Servant-** 
Oarriage  of  goods  and  passengers,  sea  "Car- 
riers/' 

I  1.  Operation. 

In  an  action  against  a  railroad  company  for 
fire  set  by  locomotive,  case  AeM  snffldent  to  go 
to  Jury.— Smith  v.  Long  Island  R.  Co.  (Snpt)  4. 

Evidence  in  case  of  a  pedestrian  killed  at  a 
railroad  crossing  held  insufllr-ient  to  show  free- 
dom from  pontributory  neKli)?ence.  —  Ward  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Sop.)  161. 

Question  of  railroad  engineer's  negligence  In 
threateoisg  colliBion  with  street  car,  tbereby 
causinK  street  car  passenger  to  junm  and  re- 
ceive injuries,  held  for  the  jury.— Robson  v. 
Nassau  Electric  R.  Ca  (Sup.)  688. 


Evidence  in  an  action  for  damages  from  col- 
lision w'th  a  railroad  train  at  a  street  crossing 
examiued,  and  AeU,  that  the  verdict  for  plain- 
tiff was  against  the  weight  of  evidence.— School- 
er T.  New  Tork  Cent.  &  H.  R.  B.  Co.  (Sup.) 
800. 

Id  an  action  for  injuries  at  a  crossing,  wbetli- 
er  defendant  was  guilty  of  negligence  keli  a 
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qnefltloD  for  the  jnrj. — Swart  T.  New  York 
Cent.  &  H.  H.  R.  Co.  (Sup.)  906. 

In  an  actloD  for  iojories  at  a  crouing,  a 
•tatement  by  plaintiff  that  he  looked,  but  did 
Dot  see  an  approschiuc  train,  doea  not  raise  a 
qaestioD  of  fact  on  the  iaane  of  contribnt(»T 
negliKence.— Swart  New  Tork  Cent.  &  H.  B. 
B.  Co.  (Snp.)  906. 

In  ao  action  for  injuries  at  a  crossing,  plain- 
tiff held  guilty  of  contributory  Diligence  in 
law.~8wart  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Sup.)  906. 

A  person,  killed  ou  a  paved  way  running 
aloni^  the  railroad's  right  of  way  from  a  grade 
orosKing,  held  a  licensee,  and  not  entitled  to  the 
degree  of  care  required  as  to  persons  at  a 
public  crossing.— Meinrenken  v.  New  York 
Oent.  &  H.  B.  B.  Go.  (Sup.)  1074. 

In  an  action  for  killing  a  pedestrian  at  a 
railroad  grade  crossing,  or  on  a  public  way 
near  the  same,  a  rerdict  in  favor  of  plaintiff 
keld  contrary  to  the  weight  of  evidence. — Mein- 
renken T.  New  York  Cent.  &  H.  B.  B.  Co. 
<Sup.)  1074. 

In  an  action  for  the  killing  of  plaintitt*B  in- 
testate at  a  railroad  grade  crossing,  the  bur- 
den was  ou  the  plaintiff  to  show  that  decedent 
was  free  from  negligence  contributing  to  his 
death.— Meinrenken  v.  New  Tork  Cent  &  H. 
B.  B.  Go.  (Sup.)  1074. 

In  an  action  for  killing  a  pedestrian  at  a 
railroad  crossing,  a  finding  that  plaintiff's  in- 
testate was  not  guilty  of  contributory  negli- 
gence held  contrary  to  the  evidence. — Mein- 
renken V.  New  York  Cent.  &  H.  B.  B.  Co. 
iSnp.)  1074. 

RATIFICATION. 

Of  perfonnance  of  contract,  see  **Contnicts," 
I  4. 

REAL  ACTIONS. 

See  "Ejectment." 

REAL-ESTATE  AGENTS. 

See  "Brokera." 

REAL  PROPERTY. 

Equitable  conrersion,  see  "Gonversion.'* 

RECEIVERS. 

Compensation  for  winding  up  partnership,  see 

"Partnership,"  S  3. 
In  gDppiementary  proceedings,  see  "ESxecntion,* 

f  2. 

Of  corporatlanB  in  general,  see  "Corporations,*' 
I  6. 

I  !■    Hat«ra  mmA  crouds  of  roootTer- 
sUp. 

Receiver  apj>ointed,  where  testatrix  executed 
three  conflicting  wills,  pending  determination 
as  to  TBlidityw— Le  Branti  Gonklln  (Sup.) 
067i 


i  S.  AoooutlaB  aad  ooBtpeouiatlon. 

Wtme  the  facts  concerning  the  administra- 
tion of  a  receiver  are  not  contaiued  in  the  rec- 
ord, the  appellate  division  cannot  review  n  re- 
fusal to  grant  the  receiver  compensation. — 
Slater  v.  Stater  (Sup.)  863. 

RECORDS. 

Of  foreign  wills,  see  "WUIs,"  |  8. 
Transcr«>t  on  appeal,  gee  "Appeal,"  |  & 

REDEMPTION. 

From  tax  sales,  see  "Taxation,"  |  4, 

REFERENCE. 

I  1.  Hatwe,  ciwmda,  mnA  vrAw  of  rof* 
•TMiee. 

A  case  held  not  one  requiring  the  examiua- 
tion  of  a  long  account,  so  as  to  allow  of  a 
compulsory  raerence.  —  Sartorius  t.  Oottlidi 
I  Sup.)  1C9. 

I  8.    Raf  anes  and  proooedlnca. 

In  action  for  conversion  of  soil,  referee's  re- 
port held  prejudicially  erroneons  on  the  question 
of  damages.— Had  way  v.  Duffy  (Sup.)  834. 

Rules  as  to  admissibility  of  evidence  will  not 
be  strictly  adhered  to  in  proceedings  before  a 
r^ree.— People  v.  Bushford  (Sop.)  891. 

Admission  of  incompetent  evidence  by  a  ref- 
eree held  to  be  harmless  error.— People  v.  Riudi- 

ford  (Sup.)  891. 

REFORMATION  OF  INSTRUMENTS. 

I  1.   ProeeedSnKS  and  relief. 

Evidence  hM  insnfBcient  to  show  that  a  con- 
tract for  purchase  of  land  should  be  reformed 
because  of  mistake  of  parties.— Xtoussel  v.  Lux 
(Sup.)  841. 

Reformation  of  contract  for  sale  of  land  be- 
cause of  alleged  mutual  mistake  denied  for  in- 
Bufflciency  of  the  evidence.— Boossel  t.  Lux 
(Sup.)  341. 

RELEASE. 

See  "Accord  and  Satisfaction";  "(DompositionB 
with  Creditors";  "Compromise  and  Settle- 
ment" ;  "Payment." 

I  1.   Oonstrvotloa  and  operation. 

A  release  of  one  of  two  corporations,  whose 
several  acts  contributed  to  cause  an  injury.  Md 
not  admissible  in  an  action  against  the  other. — 
Leeds  v.  New  York  Tel.  Co.  (Sup.)  114. 

One  of  two  debtors  in  a  judgment  against 
them  in  solido,  from  whom  there  had  been  col< 
lected  under  execution  more  than  his  propor- 
tionate share,  contrary  to  Rev,  Civ.  Code  La. 
art.  2203,  held  entitled  to  sue  the  creditor  in 
New  York  for  the  excess.— Moore  v.  Hanover 
Nat.  Bank  (Sup.)  448. 

In  action  by  one  of  two  debtors  in  a  Judg- 
ment in  solido  in  Louisiana,  who  had  paid  more 
than  hia  proportionate  share,  against  the  Jndg- 
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meat  creditor,  to  recorsr  the  excew,  defend- 
ant held  not  precluded  from  controTerting  an 
allegation  that  plaintiff  conld  not  enforce  con- 
tribution.—Moore  T.  HanoTer  Nat.  Bank  (Sao.) 
448. 


In  action  bj  one  of  two  debtors  in  a  jadg- 
ment  in  aolido  in  Lonlsiaoa,  from  wiiom  there 
had  been  collected  under  execution  more  tha^i 
his  proportionate  share,  to  recover  the  same 
from  the  judgment  creditor,  the  cojm)laint  held 
sufficient.— Moore  t,  Hanover  Nat.  Bank  (Bnp.) 
448. 

RELEVANCY. 

Of  erldenee  In  ei^  «eCkn»,  m*  "XMdMMa,**  i  8. 

REMAINDERS. 

Statute  of  limitations  (Code  Olv.  Proc.  I 
1409)  relating  to  buildings  encroaching  on  ad- 
loining  property  Meld  not  to  run  against  mnain- 
dermen  until  the  termination  of  the  paitlealar 
estates-Snow  v.  Monk  (Sap.)  710. 

REMAND. 

Of  eton  OD  ippeal,  aee  "i^peal,*'  i  8, 

REMEDY  AT  LAW. 

See  "Aecnint,**  I  1. 

REMOVAL 

From  office  In  teamal,  see  "Offlcen,**  1 1. 
Of  executor,  see  *'Elxecnton  and  Aomlulstra- 
tor^"  I  1. 

Of  municipal  officaa,  see  "Uonidpal  Gorpora- 

RENEWAL 

Of  leaMh  eee  "Landlord  and  Tenant,"  i  2. 

RENT. 

See  **Landlord  and  Tenant."  8  4. 

REPAIRS. 

Of  brldgei,  eee  "Bridgee,**  1 1. 

REPLEVIN. 

i  1.   Blslit  of  action  and  defenses. 

Facts  Md  Insufficient  to  constitute  demand 
necessary  to  support  replevin  of  chattel  hdd  un- 
der contract  of  conditional  sale.— E^inrlcb  t. 
Van  Wrickler  (Sap.)  226. 

RESERVATIONS. 

Of  wsTa.  Me  'basements,*'  1 1. 

RESIGNATION. 

Of  ooipcvate  officer,  see  "Gorporatlona,'*  {  8;. 
Of  trustee,  see  'TVnats,"  |  ^ 


RES  IPSA  LOQUITUR. 

See  '*GaTTiets,"  t  2. 

RES  JUDICATA. 

See  *'Jndgment,**  ||  S,  a 

RESTRICTIONS. 

In  deeds,  see  *l>eed^'*  |  1. 

RETROSPECTIVE  UWS. 

See  "litmitatkm  of  Actions,"  |  1. 

RETURN. 

Of  electloa,  see  "SBectionB,"  S  3. 
To  certtonrl,  see  "CertioraTl,"  |  I. 

REVENUE. 

See  rraxation." 

REVIEW. 

Sw^'ApDesT'!  -Oertiowri";  "Criminal  I*w," 

REVOCATION. 

Of  liquor  license,  eee  "Intoxicating  Llqnws,'*  1 1. 
Of  will,  see  "Wlla."  |  2.  •»  • 

RIGHT  OF  WAY. 

See  "Easanenti.'' 

RISKS. 

Master  and  Scnu^" 

ROADS. 

See  ''Hlghwars." 


Assumed  hr  employe,  see 
I  8. 


Streets  in  dtlei,  see 

i  & 


"Monldpal  Oorpontknii,'* 


RULES  OF  COURT. 

OrdwB,  see  "Motions." 

SALES. 

See  "Vendor  and  Purchaser." 

Bv  administrators,  aee  "Executors  and  Admin- 
istrators," §  3. 

Of  intoxicating  Uquora,  see  "Intoxicating  l^tf 
aors." 

Of  trust  property,  see  "Tmrts,*'  i  4. 
On  foreclosure  of  mortage,  see  "Mortgages,** 
S  1- 

Requirements  of  statute  of  frauds, 
Statute  of,"  {  1. 

i  1.    Oonstraetton  of  oontmet. 

Whether  purchaser  of  seed  oats  was  bound 
to  know  that  printed  card  found  in  the  sa<A» 


Digiitzed  by 


Google 


mm. 


1195 


waR  a  part  ot  file  contract  limiting  the  war- 
ranty held  to  be  for  the  jarr.  — Bell  T.  Mills 
(Sup.)  34. 

I  S.    Perf  orauwoA  of  eontraet. 

Tender  of  price  of  gooda  boitKht  Md  good  un- 
der the  facts.— Bristol  t.  Meute  (Sup.)  52. 

Purchaser  of  entire  lot  of  eoods  A«ld  entitled 
to  a  rebate  on  part  already  bonritt,  under  the 
faeta^BrlBtol  T.  Henta  (Siip.)  S2. 

I  3*  'fffarm.ntl— . 

Seedsman  held  to  hare  Impliedly  warranted 
that  oats  sold  by  him  were  free  of  mustard 
seed.— BeU  v.  UOb  (Bup.)  34. 

Seedsman  hdd  not  to  have  expressly  war- 
ranted oata  sold  by  him  to  be  free  of  mustard 
seed.— Bell  v.  Mills  (Sup.)  84. 

Whether  a  tJurchaser  of  seed  oata  had  waived 
the  imj^ied  warranty  that  they  were  free  of 
mDstard  seed  AeM  a  qnestioii  for  the  Jury.— 
Bell  T.  MUIa  (Sap.)  84. 

Under  entire  contract  of  sale,  where  portions 
of  the  goods  are  accepted,  defendant  cannot  re- 
fuse the  balanoet_wben  of  the  same  quality  as 
those  aecepted.— Well  t.  Unique  Electric  Device 
Co.  (City  Ot  M.  T.)  484. 

I  4.   KttK«diM  of  seller. 

In  an  action  for  price  of  goods  sold,  where 
defendaut  admitted  a  liability,  bnt  made  no 
tender,  a  judgment  for  defendant  was  erro- 
neoos.- Flower  City  Plant  Food  Co.  t,  Rob- 
erts (Sup.)  1000. 

Tender  of  balance  of  goods  boapht  held  waived 
by  the  vendee.- Weil  t.  Unique  Electric  Device 
Co.  (City  (X  N.  T.)  4S1. 

In  action  for  the  price  of  goods  sold,  defendant 
held  entitled  to  interpose  as  a  separate  defense 
that  the  Koods  tendered  were  not  according  to 
sample.— Weil  t.  Unlqne  Electric  Device  Go. 
(City  Ct  N.  Y.)  484. 

I  5.   BamfldlM  of  tayoK 

Eridence  examined  in  au  action  fbr  breach 
of  a  contract  of  sale,  and  Aeld  to  anffldeiitly 
establish  the  making  of  tiie  contract. — Bristol 
V.  Mente  (Sup.)  &2. 

Claim  for  breach  of  warranty  in  sale  of  goods 
held  not  to  survive  acceptance  so  as  to  become 
basis  of  oODUterclaim. — Lifshita  t.  McCJonnell 
(Snp.)  268. 

A  buyer,  who  counterclaims  for  breach  of 
warranty  when  sued  for  the  price,  Is  not  en- 
titled to  recover  the  expense  of  an  examination 
of  the  artlelei  sold.— lifshiti  T.  McCSoonell 
(Sup.)  253. 

SATISFACTION. 

See  "Accord  and  Satisfaction";  "Compromise 
and  Settlement";  "Payment";  "Belease." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

I  1.   IPnblio  sobools. 

Under  New  York  City  Revised  Charter,  i 
1088,  mandamus  to  compel  the  preparation  of 
school  teacher's  lists  held  properly  brought 


against  the  dty  school  superlnteDdeiit— PeopI* 
T.  Maxwell  (Sup.)  726. 

Under  New  York  City  Revised  Charter,  | 
1089,  the  by-laws  of  the  board  of  education, 
providing  different  qualiScations  for  male  and 
female  teachers  of  the  first  erade,  held  to  justify 
the  making  of  separate  lists  for  such  male  and 
female  teachers  of  the  same  grade.— People  t. 
MaxweU  (Sup.)  726. 

SECURITY. 

For  coats,  see  "Costa,"  S  I. 
In  proceedings  to  enforce  Ju^moit  &  favor  of 
infant,  we  *lnfantB,"  |  2. 

SENTENCE. 

In^  criminal  pro8ecutl<HiB,  see  "Otmlnal  law,** 

SEPARATION. 

See  "Husband  and  Wife,"  §  L 

SERVICES. 

Conridentlon  of  contract  for^  see  'Xhmttacti.** 

SERVITUDES. 

See  ''Baaements.*' 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Account  Stat- 
ed" ;  "Compromise  and  Settlement" :  "Pfey- 
ment";  "Bdeaae." 

By  executor  or  administrator)  see  "Executors 
and  Administrators,"  |  7. 

Bygnardiau  ot  Infant,  aee  ''Ouardlan  and 
Ward,"  II. 

SHERIFFS  AND  CONSTABLES. 

i  1.   Powers,  dntiM,  and  llalilUties. 

In  an  action  against  a  sheriff  for  wrongful 
levy,  plaintiff  could  show  that  property  levied  on 
had  been  tiansferred  to  him  in  payment  of  ft 
loan.— McDonald  v.  City  Trust,  Safe  Deposit  ft 
Surety  Co.  (Sup.)  406. 

Whether  a  judgment  against  a  sheriff  in  • 
claimant's  action  was  ^udnlent  and  c<^u- 
sive  held  for  the  jury. — Dunn  t.  MaUonal  Sure- 
ty Co.  (Sup.)  744. 

A  surety  on  a  sherUfs  Indemnity  bond  keU 
liable  immediately  on  the  recovery  of  Judgment 
against  the  sheriff,  unless  fraudulently  obtain- 
ed.—Dnun  V.  National  Surety  Co.  (Sup.)  744. 

That  a  sheriff  in  a  claimant's  action  admit- 
ted the  value  of  the  goods  seized  and  that  he 
had  no  evidence  to  contradict  the  claimant's 
ownership  held  no  defense  to  an  action  on  an 
indemnifying  bond.— Duun  T.  Matioual  Surety 
Co.  (Sup.)  744. 

A  sheriff  held  entitled  to  compromise  a  claim- 
ant's action  as  asainst  a  surety  on  au  ladem- 
ni^iuff  bond,  provided  he  acted  in  good  faith,'— 
Dunn  T.  Natltmal  Surety  Co.  (Sup.)  7**. 
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Sheriff  Jteld  not  liable  as  for  an  escape  where 
imprisoned  execution  debtor  is  dlacbarged  in 
bankruptey.— Walker  t.  Harder  (Sap.)  948. 

SLANDER. 

See  "Libel  and  Slander.** 

SPECIAL  SESSIONS. 

Jurifldlctioa  of  offense  of  loitering,  see  "Criminal 
Law,"  i  1. 

SPECIAL  TERM. 

FoUowins  decision  of  appellate  dirUon,  see 
"OourtS,"  f  1. 

SPECIFIC  PERFORMANCE 

I  1.  ProeoedSncs  aad  rellof. 

Vendor,  sned  for  specific  performance,  held 
not  entitled  to  defeat  the  jurisdiction  of  the 
court  to  award  damages  by  withdrawing  a 
plea  for  afflrmative  relief  contained  in  his  an* 
ewer. — Snow  v.  Monk  (Sup.)  719. 

Objection  that  vendee,  saing  for  specific  per- 
formance or  for  damages,  had  adequate  rem- 
edy at  law,  Md  waived. — Snow  r.  Honk  <Snp.) 
719. 

Under  certain  circumstances,  whei-e  the  court 
refuses  relief  by  specific  performance,  it  will 
retain  the  action  and  award  damages. — Snow  t. 
Monk  (Sup.)  719. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 


STARE  DECISIS. 

See  "Ooorts."  i  1. 

STATEMENT. 

By  witness  Inconidstent  witii  testimonj,  see 

"Witnesses."  B  3. 
Of  facts  agreed  on  for  anbmission  to  court,  see 
"Snbrnission  of  CootrOTersy." 

STATES. 

Courts,  see  '^Conrts." 

STATUTES. 

ProotoCons  nloMnff  to  partieular  a%ib}eeta. 

See  "CrimiDal  Law";  "Depositions**;  "Descent 
and  Distribution";  "Discovery,"  {  1;  "Emi- 
nent Domain";  "Executors  and  AdministTa- 
tors";  "Eixemptioua,"  f  1;  "Food":  "Gas"; 
"Highways,"  fi  1;  "Intoxicating  Liquors"; 
"Limitation  of  Actions."  S  1;  "MecWik^ 
Lieiis." 

Assessments  for  public  improvements,  see  "Mo- 

nidpal  Corporations,"  i  5. 
Custody  of  infants,  see  "Infants.**  f  1. 
Redemption  from  tax  sale,  see  'Taxation,"  i  4. 
Right  to  appeal,  see  "Appeal,**  S  1. 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

{  1.   Coastrnotion  and  opsntttaa. 

Where  a  spedal  act  declares  that  certain  arti- 
cles of  the  tax  law,  except  certain  enomerated 
sections,  shall  not  an>ly  to  a  certain  county,  saA 
enumerated  sections  do  apply. — Gabel  t.  Wil- 
liams (Ga  GU  4SD. 


mW  TORS. 

CONSTITUTION. 

Art  1,  S  1  872 

Art  1.  S  6  816 

Art  5.  S  9  20!>.  274.  421 

Art  10,  6  2  85,  2ti9.  274 

Art  13,  i  1  588 


CODB  OF  CIVIL  PBOGE- 
DUBE. 

Ch.  8,  art  4   88 

74    148 

190    Rj2 

376,  382.    Amended  by 

Laws  1894,  c.  307   219 

382,  snbd.  2  222 

431    839 

452    868 

452.    Amended  by  Laws 

1901,  ch.  512  316 

474    233 

.TOO  518,  552,  615 

501   552 

507   552.  615 

522   1086 


STATUTES  CONSTRUED. 

531   21 

536    225 

638    772 

640    180 

648,  649   428 

650,  651  mSO 

657    596 

660    319 

«  756.  7B7.  799 

779    689 

780    688 

803    277 

822    510 

829    962 

§  834,  836.   751 

883    ISi 

885    741 

8.93    701 

968   319.  552 

§  970,  974  552,  553 

983    259 

1009    653 

1187    730 

1228    140 

1316,  1324.   552 

i  1499   720 

ii  1661,  1662.  1677,  15TS..  126 


1600    241 

1628    977 

1780   612,  7JT 

1810,  subd.  3  338 

1836    37 

1861   410 

1871   6n 

if  1887,  1888   924 

2131   194 

2136,  2136.  SnO 

2140  IW 

2235   lOI.'i 

2250    2ns 

2265   101.1 

2286   UW 

2323.  2325-2331   917 

2423    3:S 

2472    789 

S  2481   636.  789 

8S  2600,2001.  Amended  by 
Laws  1901,  p.  1200,  ch. 

624    8TO 

f  2620    41ft 

I  26.^3a   1011 

I  2685.  subd.  6  2.i1 

I  2719   1122 

i  2722   613 
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SS  2731.  2742.   188 

I  2743   188,  475 

»  2812,  2813.   476 

I  3017.  Amended  by  Laws 

1894.  c.  307.   219 

f  3076    203 

I  :V22S.  subd.  4   23 

i  3240    2Wl 

1  3253   203,  300 

1  3320    363 

CODE  OF  CRIMTNAL  PRO- 
CEDURE. 

8  148  108,  1071 

5  Hft  1071 

fi  2(ta  408 

8  308    212 

I  376   ...1071 

I  398    929 

PENAL  CODE. 

Gb.  9,  I  842  816 

f  41x  688 

I  842    100 

18  363.  368b  363 
458    929 
528   408 
571   2 

REVISED  STATUTES. 

Edmond^s  EdUion. 

Volume  1. 

Pt  2.  ch.  1.  tit  2.  SS  55, 
68.  59,  60  1098 

Pint  Edition. 

Volume  2. 

Pt.  2,  tit.  1.  p.  63.  ch.  8, 

i  40   1121 

Paie  728,  S  55,  snbd.  2. . . .  663 

Ninth  Edition. 
Volume  L 
Page  704,  S  100  1084 

GITT  CHARTERS. 

Buffalo.  Laws  1891,  p.  136. 
ch.  105.  SS  17.  20,  ^.  23- 
26  .7  861 

Greater  New  Tork.  Laws 
1897,  p.  102.  cb.  878,  S 

298    800 

Greater  New  York,  Taws 

1807.  p.  103,  ch.  378,  § 

299    014 

Qreater  New  York.  Laws 

1897,  p.  105.  ch.  378.  S 

300    300 

Greater  New  York.  Ijaws 

1S07.  p.  319,  ch.  378,  8 

895    140 

Grpater  New  York.  Laws 
1897,  p.  353,  ch.  378,  8 
990   694 


Greater  New  York.  Laws 
1897,  pp.  415.  418,  ch. 
878,  SI  1168.  1172  1108 

Greater  New  York.  Laws 
1807.  p.  424.  ch.  878,  S 
1185    844 

Greater  New  York.  Laws 
1897,  p.  537,  ch.  378.  S 
1536    344 

Qreater  New  York.  Laws 
1897.  p.  541.  cb.  378.  % 
1543   300,  420 

Greater  New  York.  Laws 
1897,  p.  541.  ch.  378,  8 
1543.  Amended  by  Laws 
1001.  p.  1.  ch.  466   173 

Greater  New  York.  Laws 
1807.  p.  643,  eh.  378,  S 
1546    300 

Greater  New  York.  Laws 
1001,  p.  1.  ch.  466   173 

Greater  New  York.  Lawn 
1901.  p.  16,  ch.  406.  8  '27  385 

Greater  New  York.  Laws 
1901,  p.  294.  ch.  466,  8 
707    872 

Greater  New  York.  Laws 
1901,  p.  386,  cb.  4G6,  S 
906    610 

Greater  New  York.  Laws 
1001,  pp.  411.  417,  <  h. 
406,  88  080,  988. . .  .7.3-2.  733 

Greater  New  York.  Lnws 
1901,  p.  460,  ch.  466.  8 
1089   ;  726 

Greater  New  York.  Laws 
1901,  p.  499,  ch.  466.  S 
1172   1108 

Greater  New  York.  Laws 
1001.  p.  602,  ch.  466.  « 
1400    872 

Greater  New  York.  Laws 
1001,  p.  636,  ch.  466.  S 
1543    952 

Jamestown.  Laws  1808,  p. 
675,  ch.  231,  5  2     66 

Tonkers.  Laws  ISdo.  p. 
1383,  ch.  635,  tit  7,  8 
26   1034 

LAWS. 

1854.  p.  1084,  ch.  400.  8  4  363 

1855.  p.  781.  ch.  427.  8  2..  128 

1850,  p.  702.  ch.  312   128 

1869,   p.   2303.   ch.  007. 

Amended  by  Laws  1871, 

p.  558,  ch.  283   128 

IffTl,  p.  558,  ch.  283   128 

1871,  p.  1231,  ch.  574.  S  1  620 
1874.  p.  100,  ch.  86.  Amend- 
ed hy  Laws  18S2,  p.  368, 

ch.  302    312 

1879.  p.  326,  ch.  248   148 

1881,  p.  935.  ch.  700   107 

1882,  p.  17.  ch.  410,  8  66.  .  620 
1882,  p.  271,  ch.  410,  8  078 

732,  733 
1882.  p.  851,  ch.  410,  8 

1.367    738 

1882.  p.  366,  ch.  410,  8 

1458    997 


1882,  p.  368,  ch.  302    312 

1886,  p.  550,  ch.  353    608 

1800,  p.  460.  ch.  2.'>r,  452 

1890.  p.  1136.  ch.  560  1093 

1800.  p.  1170,  ch.  508,  8 
10.  Amended  by  Laws 
1805,  ch.  606 :  Laws 
1899,  ch.  84    300 

1891,  p.  3.  ch.  4  630 

1891,  p,  136.  ch.  105.  S8  17. 

20,  ^1,  23-26.  Buffalo 
City  Charter  851 

1801.  p.  457,  ch,  2.'W  551 

p.  814,  eh.  .300   222 

IMIL',  p.  810,  ch.  300,  8  13  336 
mi2.  p.  1833,  ch.  688.  f  31  250 

1802.  p.  1841,  ch.  088.  |  55  635 
1802.  p.  2044,  cb.  601,  |  6..  635 

isn4,  p.  556.  ch.  307  219 

IMi".  p.  408.  ch.  606  ,300 

IS!*.-.,  p.  1289.  ch.  601.  8  14  872 

p.  1383.  ch.  635.  tit 
7,  i  26.    Yonkers  City 

Charter  1034 

1806.  p.  65.  ch,  112,  §  23.  .  792 
1890,  p.  00,  ch.  112.  8  28. 
Amended  by  Laws  1001, 

ch.  040    607 

1806,  p.  427,  ch.  458   651 

1806,  p.  511,  cb.  546. 
Amended  by  Laws  1890, 

p.  1307.  ch.  632    872 

1896,  p.  568.  cb.  647,  S  51 

5.  497 

1896,  p.  572.  ch.  547,  §  83  475 
1896,  p.  619,  ch.  547,  §  284  18 
1896,  p.  753,  ch.  821.  .269,  421 
1896.  p.  796,  ch.  008,  S  2, 

suhd.   3.     Amended  by 

Laws  1809,  cb.  712   85 

1896.  p.  796,  cb.  90S.  S  2, 

Buhd.  4  857 

1896,  p.  800,  ch.  908,  8  8. .  584 
1896,  pp.  842-845,  ch.  908. 

88  m-130    480 

1896.  pp.  868,  869,  ch.  908, 

S8  220,  221  1124 

1896.  p.  873.  eh.  008,  8  229  686 

1806.  p.  881.  ch.  908.  8 
242   1124 

1896,  p.  883.  cb.  908,  S  253 

140,  162 
1896.    p.    893,    ch.  909. 

Amended  by  Law*  1901. 

ch.  95.  8  11   385 

1896.  pn.  038.  063,  068,  ch. 

000.  88  84.  Ill,  131. .  .25,  26 
1800.  p.  095.  ch.  915  1016 

1807.  p.  102,  ch.  378,  $S 
208.  300.  Greater  New 
York  Charter   800 

1807,  p.  108.  ch.  378,  8^299. 
Greater  New  York  C3har- 
ter  914 

1807.  p.  105.  ch.  378.  8  .300. 
Greater  New  York  Char- 
ter   300 

1807,  p.  150.  cb.  284,  I  220  486 

1807.  pp.  225,  228,  cb.  312, 
88  25,  27   187 

1807,  >  228.  cb.  312,  S  28, 
subd;  2  186 
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1887,  pISie.  elL  S7S.  i  885. 
Greater  New  York  Char- 
ter   140 

1897,  p.  353,  ch.  378.  S  990. 
Greater  New  York  Char- 
ter   6»4 

1897,  pp.  415,  418,  ch.  378, 
it  ires,  1172.  Greater 
New  York  Charter  1108 

1897,  p.  424,  ch.  878,  t 
1186.  Greater  New  York 
Charter  344 

1897,  p.  442,  ch.  414.  art. 
10,  r  268  204,  205 

1SK7,  p.  507,  ch.  417,  S  2.. 

497,  033,  1098 

1897,  p.  608,  ch.  417,  |  3. .  475 

1897.  p.  508.  eh.  417,  H  4, 
5    785 

1887.  pp.  616.  518,  622. 
62^.  H.  418,  U  8.  8.  16. 
18  794 

1897,  p.  636.  ch.  418,  I  90  405 

1881^  p.  537.  ch.  378.  { 
16^  Greater  New  York 
Charter   344 

1897,  p.  541,  ch.  878,  S 
1543.  Greater  New  York 
Charter   300,  420 

1897,  p.  541,  ch.  378.  S 
1643.  Amended  by  Lawa 
1901,  ch.  466.  Greater 
New  York  Charter  178 
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1897,  p.  543,  ch.  378.  | 
1546.  Greater  New  York 
Charter   300 

1897,  p.  661.  ch.  420,  S  6. .  327 

1897,  p.  561,  ch.  420,  S  20, 
■uM;  1  8«3 

1897,  pp.  727,  738,  ch.  612, 
H  51.  98   604 

1897,  p.  969.  ch.  713  807 

1898.  p.  177,  ch.  88,  «  1. . .  381 
1898.  p.  4^,  ch.  184   421 

1898,  p.  675,  cfa.  231,  f  2. 
JameitowD  City  Charter  66 

1899.  p.  100.  ch.  76. .  .486.  686 

1899,  p.  108,  ch.  84   309 

1899.  p.  725,  ch.  336   128 

1899,  p.  808,  ch.  370,  |  20  269 

1898,  p.  808,  cb.  870  j  21  421 

1899.  p.  809,  ch.  870.  f  21. 
Amended  by  Laws  1902, 

ch.  270,  1  1   420 

1899.  p.  993,  ch.  473,  }  9, 

siibd.  2  953 

1899,  p.  1897,  ch.  632. ...  872 

1899,  p.  1582,  ch.  737  222 

1S99,  p.  1589,  ch.  712   85 

1899,  p.  1594,  ch.  712.  |  47  138 
1901,  p.  1,  ch.  466.  Great- 
er New  York  Charter , .  178 
1901.  p.  16,  ch.  466,  S  27. 
Greater  New  York  Char- 
ter   885 

1801,  p.  238,  ch.  95, 1 11. .  885 


1901,  p.  284,  ch.  466,  f 
707.  Greater  New  York 
Charter  872 

1901,  p.  386.  ch.  466.  | 
906.  Greater  New  York 
Charter   810 

1901,  pp.  411.  417.  ch.  4G6, 
11980,988.  Greater  New 
York  Charter  732,  738 

1801.  p.  448,  ch.  466,  1 
1172.  Greater  New  York 
Charter   11«S 

1801,  p.  469,  ch.  466.  | 
1089.  Greater  New  York 
Charter  726 

1901.  p.  602,  ch.  466,  I 
1409.  Greats  New  York 
Charter  872 

1801,  p.  636,  ch.  466,  i 
1643.  Greater  New  York 
Charter  ^2 

1901,  p.  1267.  ch.  612  310 

1901,  p.  1280,  ch.  524  37!) 

1901,  p.  1532.  ch.  640  ©17 

1902,  p.  804,  ch.  270, 1 1. .  420 
1002.  pp.  1336.  1340.  dL 

659. 11  9.  15   4S8 

1902,  p.  1486,  ch.  680.  H  1. 

139    704 

1902,  p.  1488,  ch.  580,  H 

257,  361    73S 

1902,  p.  1748.  ch.  600.  (  2  705 


STAY. 

Of  proceedings  pending  review  by  certiorari,  aee 

"Certiorari?'  f  1. 
Of^^ooeediii|fl  to  enforce  payment  of  costa,  m 

STIPULATIONS. 

A  BtipnlatiMi,  made  in  an  action  by  a  carrier 
■on  a  flre  policy,  tliat  the  soods  damaged  were 
received  under  a  written  receipt,  held  not  to 
have  been  Tiolated.— Force  v.  St.  Panl  Fire  & 
Marine  Ins.  Oo.  (Sup.)  708. 

STOCK. 

Bank  stock,  tee  "Banks  and  BaukinB,"  |  L 
Corporate  stock,  see  "Corporations,"  f  1. 
stockbrokers,  see  "Broken." 

STOCK  EXCHANGE. 

llxemption  of  seat  in,  from  sdsnra  on  exeeotlOD, 

see  "Exraiptlons,"  i  1. 
Seat  in,  as  snhJect  to  execution,  see  "Bxecotion," 

12. 

STOCKHOLDERS. 

Of  corporation*,  see  "GorinretiDns,"  |  S. 


STREET  RAILROADS. 

Carriage  of  paasengers,  see  "Oarrlm.* 


I  I. 


ErtabUahaaent, 
BalmteuaM. 

Under  Xaws  1891,  e.  4,  and  amendments,  the 
cost  of  additional  excavation  and  of  cbambers 
for  electrical  conduits  in  the  wall  of  the  rapid 
transit  tonnel  In  New  York  City,  occasioned  by 
change  of  plans  after  the  contract  was  let. 
belong  to  constmction,  and  shonld  be  paid  by 
the  city.— In  re  UcDoiald  (Sup.)  686. 

i  t.   BesnlatlMl  sad  opevttUw. 

The  duty  of  deceased's  custodian,  in  crossbg 
a  street  railway  track  In  front  of  an  approach- 
lug  car  to  look  a  second  time,  h£td  a  qnestioii 
for  the  jury. — Lerine  t.  Metropolitan  St.  By. 

Oo.  (Sup.)  4a 

In  an  action  for  death  of  a  child  in  cnstodj- 
of  his  elder  brother  by  being  atmck  by  a  street 
car.  the  Intither  held  not  guilty  of  contributoir 
negligence,  as  a  matter  of  law,  Impatable  to 
deceased.— Lerine  T.  Metropolitan  St.  By.  Co. 
(Sup.)  4a 

BMdence  In  action  Iff  wagon  driver  Cor  ui- 
Jnries  from  collision  wlUi  street  cars  AcM  solil- 
dent  to  take  Issue  of  company's  ne^gence  to 
ju^.— Blum  T.  Metropolitan  Bt  Ry.  Co.  (Sup) 

157. 

Evidence  in  action  by  wagon  driver  for  in- 
juries from  colliaiou  witii  street  car  held  not  to 
warrant  taking  issue  of  contributory  negligence 
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from  Jturr.— Blom  t.  H«trop(dttaa  St  By.  Oow 

<Sap.)  157. 

A  wagon  driver  !■  not  ne^sent  as  a  matter 
of  law  In  tnruiDg  outo  a  track  In  front  of  a 
car  which  is  far  enough  off  to  be  Btot)[>ed  in 
time  to  avoid  a  coUisiou.— Blum  t.  Me^poU- 
tan  St,  By.  Co.  (Sup.)  157. 

A  traveler,  though  turning  on  a  street  car 
track  when  an  approaching  car  was  30  feet 
away,  was  entitlea  to  recover  for  the  injuries, 
saBtained  by  being  struck  by  the  car,  unless 
the  motormau  did  what  he  could  to  avoid  the 
accident.— Wagner  t.  Metropolitan  St  By.  Co. 
(Sup.)  lei. 

In  an  action  against  a  street  railway  for  In- 
juries received  by  a  traveler  in  a  collision,  a  re- 
quested instmctioD  as  to  the  motorman's  care 
properly  refused.— Wagner  v.  Metropoli- 
tan Bt  By.  Go.  (Sup.)  191. 

In  an  action  for  Injuries  to  a  pedestrian  while 
crossiDg  a  street  railway  track,  an  instruction 
that  defendant  was  liable,  If  by  the  exercise  of 
«are  it  could  have  prevented  the  accident,  not- 
withstanding plalntiCa  contrlbutcHT  nesllnnce, 
was  errw.--T^ber  T.  Third  Ave.  B.  Oo.  ^op.) 
231. 

A  motorman  In  charge  of  a  street  railway  car 
AeM  not  bound  to  anticipate  that  a  pedestrian, 
who  had  crossed  the  tracks  oo  which  his  car  was 
operated,  would  retrace  his  steps  in  OTder  to 
«v<rid  a  collision  wltii  anodter  car  going  in  the 
opposite  direction.— Traubar  t.  Third  Av*.  B. 
Oo.  (Sup.)  231. 

E^ilnre  of  a  pedestrian  to  look  botb  ways  be- 
f<»«  attempting  to  cross  a  street  on  which  a 
doable-track  street  railway  was  operated,  Meld 
contributory  negligence,  which  precluded  a  re- 
covery for  II  ijuries  sustained. —dauber  v.  Third 
Ave.  B.  Go.  (Sap.)  231. 

Bvldence,  In  an  action  for  ln|ary  from  colli- 
sion with  a  street  car  as  plaintiff  was  crossing 
a  street,  examined,  and  held,  that  an  instruction 
making  defendant  liable  for  the  negligence  of 
its  motorman,  notwithstanding  contributory 
negligence  by  plaintiff,  was  error. — Phelan  v. 
Forty-Second  St,  M.  &  St  N.  Ave.  B.  Co, 
(Sap.)  833. 

STREETS. 

See   "Httghways";    "Municipal  Corporations," 
i  8. 

As  boundaries,  see  "Boundaries,"  1 1. 

SUBMISSION  OF  CONTROVERSY. 

Defective  submission  of  controversy  dismlse- 
«d.— Begcn  r.  Chirtls  (Sup.)  929. 

SUBROGATION. 

One  who  has  given  a  depositor  In  a  bank  a 
bond  conditioned  for  prompt  payment  of  the 
deposit  held  entitled,  on  paying  a  judgment  on 
the  bond,  to  a  transfer  of  the  depositor's  inter- 
est and  a  cancellation  of  outataudinK  checks. 
— Cnllinan  v.  Union  Surety  &  Ouarauty  Co. 
KSupw)  6& 


SUMMARY  PROCEEDINGS. 

Becovery  of  possession  I?  landlord,  sse  "Land- 
lord and  Tenant"  fi 

SUPPLEMENTARY  PROCEEDINGS. 

Sea  "Elzaeittion,"  f  2. 

SUPREME  COURTS. 

Jurisdiction  of  accounting  by  executors,  see 
"Bzecutors  and  Administrators,"  |  7* 

SUREfYSHIP. 

See  *7rineipal  and  Surety.** 

SURROGATES'  COURTS. 

Jurisdiction  to  try  claims  against  decedents'  es- 
tates, see  "Executors  and  Administrators," 
I  ^ 

SURVIVING  PARTNERS. 

See  "FArtnersbip,"  S  2. 

SURVIVORSHIP. 

Of  devisees  or  legatees,  see  "Wills,"  |  S. 

TAXATION- 

Assessments  for  municipal  improvonunts,  see 

"Municipal  Corporations,"  |  5. 
License  tax  for  nle  ttC  liquor,  see  "Intoxicatlac 

Liquor^"  S  1. 
Monlclpal  taxes,  seo  "Mouldpal  Corporations," 

I  ». 

I  1.  Constltntlonal  roqnlremsnts  and 
restrlettons. 
Laws  1899,  c.  712,  amending  Tax  Law,  |  2, 
Bubd.  8,  and  vesting  in  the  state  board  of  tax 
commisBioners  the  local  assessment  of  corpo- 
rate franchises,  held  to  violate  Const  art.  10, 
I  2,  relating  to  local  self-government. — People 
V.  State  Board  of  Tax  Comers  (Sup.)  8S. 

I  S.  IilftblUtr  of  poTBoma  mmd  proporty. 

On  certiorari  to  review  an  assessment  of  per- 
sonal property,  evidence  examined,  and  held, 
that  the  relator  was  not  a  resident  of  the  city  of 
New  York  during  the  year  for  which  the  prop- 
erty was  asseraed  therein,  within  the  meaning 
of  Laws  1896.  c.  908,  {  8.— People  T.  Feltner 
(Sup.)  634. 

I  8.   Itorr  and  aasessaaent. 

Reference  ordered,  in  certiorari  to  review  an 
assessmeut  for  taxation,  because  requiring  evi- 
dence to  determine  question  raised.— Peoplo  v. 
Feitner  (Sup.)  13& 

Where  assessment  is  void,  party  aggrieved 
may  bring  certiorari,  without  the  preliminary 
anplicstion  to  correct  It  — Peo^e  t,  Feitner 
(Sup.)  138. 
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Allegatiotu  In  Rpplicatlon  for  certiorari  to 
review  aBReBsment  of  nDdergnraod  conduit  sya- 
trai  held  ituafBdent  to  show  au  overvaluation 
cnused  by  the  deterioration  of  the  property.— 
People  v.  Feitner  (Sup.)  140. 

Statement  in  application  for  certiorari  to  re- 
view assessment  of  realty  held  not  to  allege 
overvaluation  as  a  fact  ~  People  v.  Feitner 
<Sap.)  140. 

Statement  In  appUcatlou  for  certlorarf  hdd  to 
raise  no  qiiestinn  of  fact  reqiiirltifr  a  reference 
to  determine  the  flame,  nuder  Laws  181K1,  c. 
808.  i  253.— People  v.  FeitDer  (Sup.)  140. 

Certiorari  briu^s  np  for  review  only  the  ob- 
jections to  an  as^estiment  made  before  the  tax 
com  missi oner B.— People  v.  Feitner  (Sup.)  140. 

On  certiorari  to  review  asseBsment,  allegation 
aa  to  Irreguarity  held  waived.— People  r.  Feit- 
ner (Snp.)  140. 

Reference  on  certiorari  to  review  asseRflment 
will  be  ordered  ouly  when  application  for  reduc- 
tion tenders  a  question  of  fact.  —  People  t. 
Feitner  (Sup.)  152. 

Evidence,  ou  certiorari  to  review  assessment 
of  capital  Rtock  an  to  assessed  value  of  real 
estate  of  corporfltion,  held  insuflQcient  to  be 
considered. — People  v.  Feitner  (Sup.)  152, 

Evidence  held  to  show  assessment  on  capital 
stock  of  corporation  proper  aa  to  amount.— Peo- 
ple V.  Feitner  (Sup.)  152. 

The  taxable  value  of  capital  stock  of  corpora- 
tion hfid  ascertained  by  deducting  from  the  val- 
ue of  its  realty  and  personalty  its  debts  and 
taxable  value  of  realty.  —  People  v.  Feitner 
(Sup.).  152. 

A  proceeding  by  way  of  certiorari  to  review 
a  tnx  assessment  held  to  have  been  begun, 
within  the  meaning  of  Laws  1001,  c.  466.  ti 
90(t,  when  a  petition  for  the  writ  te  presented 
and  aa  order  for  its  iasae  1>  granted. — People 
V.  Wells  (Sup.)  610. 

AisesRors  held  not  guilty  of  WKtm  negligence 
In  assesaiug  railroad  propoty.— People  v.  Buih- 
ford  (Sup.)  m. 

i  4.   Kadamvtlon  from,  tmx  ule. 

Laws  1896,  c.  008,  it  134,  138,  requiring  pur- 
chaser at  tax  sale  to  serve  notice  to  redeem^on 
occupant  or  mortgagee,  held  to  apply  to  Oneida 
county.— Gabel  v.  Williams  (Co.  Ct.)  480. 

On  confilct  between  general  tax  law  and  a  spe- 
cial act,  notice  to  redeem  required  by  the  jgen- 
ernl  tax  Inw  held  to  govern.— flabel  t,  Williams 
(Co.  Ct.)  4S0. 

Laws  1880,  o.  008,  8S  134,  138,  relating  to  no- 
tice of  redemption  from  tax  sale,  helil  to  apply 
to  aales  by  county  treasurer  for  state  and  county 
taxes.— Oabel  t.  WiUiams  (Co.  Ct.)  480. 

I  tt.  IiSBMj,  laHwltAnM*  mad  timufar 
taxes. 

Executors  held  not  required  to  appeal,  under 
Laws  1802.  o.  iiOO.  {  13,  in  order  to  secure  cor- 
rection of  transfer  tax  aasessment.  but  that  sur. 
Togate'l  court  had  authority  to  modify  ita  de- 
cree.—In  re  Silliman  (Sup.)  330. 

Under  Code  Civ.  Froo.  |  2481.  subd.  6.  and 
Laws  189U,  c.  008,  |  229,  a  Burrogate  held  en- 


titled to  vacate  a  Told  decree  fixing  a  tranafer 
tax  after  the  time  to  anieal  had  expired. — ^In  re 
Scriingeour'i  ■  Estate  (Sup.)  636. 

Proceeding  to  collect  transfer  tax  against 
one  dying  .Tanuary  12,  1803.  h^d  not  barred  by 
the  six-year  statute  of  limitations.  —  In  re 
Moench's  Katate  (Sur.)  222. 

Where  testator  stood  to  a  legatee  in  the  ac- 
knowledged relationship  of  parent  before  her 
fifteenth  birthday,  the  tax  on  h«r  legacy  must 
be  fixed  at  1  per  cent— In  re  Lane's  B^tate 
(Sur.)  381. 

Contingent  remainder  held  presently  taxable. 
notwitl)»tanding  Laws  1807,  c.  284.  |  220.— In 
re  Le  Brun's  Estate  (Bar.)  486. 

Under  Laws  1890,  c.  76,  a  transfer  from  the 
estate  of  a  decedent  htld  presently  taxable, 
though  transferee  is  not  now  ascertainable.— In 
re  Le  Bmn's  Estate  (Bnr.)  486. 

Good  will  of  a  business  held  not  subject  to 
transfer  tax.— In  re  Dun's  Estate  (Sur.)  057. 

Bequests,  where  estate  is  less  than  $10,(X>0  in 
value,  held  Bubject  to  transfer  tax  only  wlten 
they  exceed  ?5(>0  in  value.— In  re  Conklin's  Es- 
tate (Sur.)  1124. 

I  6.  Disposition  of  taxes  eolleoted.  and 
f  allare  of  looal  authorities  to  col- 
lect. 

l4iwB  JSCiO,  0,  907,  aa  amended  by  Laws 
1871,  c.  2S;i,  held  to  appropriute  state  taxes  on 
railroads  for  payment  or  town  railroad  aid 
bonds.— I'lster  County  v.  State  (Snp.)  12S. 

Under  Laws  1859.  c.  312,  {  9.  Laws  1855.  c. 
427.  6S  2.  12.  Laws  im*.  c.  907,  aa  amended 
by  Laws  1871,  c.  283,  and  Laws  1809.  c.  336. 
held,  that  a  county  can  recover  of  a  state  for 
taxes  on  railroad  property,  appropriated  for 
payment  of  town  railroad  aid  bouda,  butpnid 
to  the  state.  — Ulster  County  t.  SUte  (Sup.) 
128. 

TEACHERS. 

See  "Schools  and  School  Districts,"  {  1. 

TELEGRAPHS  AND  TELEPHONES. 

i  1.  EBtabUshmeBt,  oonstmotlOB,  and 
malateuaiiee. 

The  attaching  of  a  wire  to  a  defective  chim- 
ney, aud  not  the  striking  of  the  wire  by  a  der- 
rick on  a  building  in  process  of  construction 
thereunder,  held  the  proximate  cause  of  an  in- 
jury to  plaintiff,  caused  by  the  falling  of  the 
chimney.— Leeds  T.  New  Xork  Tel.  Co.  (Sup.) 
114. 

In  an  action  for  Injuries  caused  by  the  fall- 
ing of  a  chimney,  evideuce  of  the  defective  na- 
ture of  the  mortar  therein,  and  of  the  appear- 
ance of  the  brick  and  mortar  when  the  chimney 
fell,  held  admissible.- Leeds  t.  New  York  TeL 
Co.  (Sup.)  114. 

In  an  action  for  injuries  resulting  from  the 
fall  of  a  chimney,  a  requested  Instruction  as 
to  the  decree  of  care  required  by  dcfeiidaut 
held  pronely  refused,  iu  view  of  an  itwtruction 
given.— Leeds  T.  New  York  Tel.  Co.  (Sup.)  114. 
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TERMS. 

Of  leases,  aee  "Landlord  and  Tennnt."  {  2. 

TESTAMENT. 

See  "WUle." 

TESTAMENTARY  CAPACITY. 

See  "Wais,"  I  1. 

TESTAMENTARY  POWERS. 

Crentton.  see  "WUls,"  1  9. 

TICKETS. 

For  traosportatiou  oC  passengers,  see  **0arrier8," 
t!  2. 

TIME. 

Fur  performance  of  coDtraet,  lee  **GoDtraet8.** 
12. 

TITLE. 

Saffldencr  of  title  of  vendor  of  land,  see  "Ven- 
dor and  Purchaser,"  |  1. 

TOOLS. 

Bzemptlon  from  execution,  aee  "Exemptions," 
II. 

TORTS. 

excessive  or  fnadeqaate  damages,  see  "Dam- 
ages," i  2. 

B]f  particalar  classes  parties. 
See  "Municipal  Corporations,"  S  8. 
Aeents,  see  "Principal  and  Agent,"  I 
Employes,  see  "Master  and  ServBOt, '  I  4. 

Particular  rem«d(ei/irforta. 

See  "Trover  and  Conversion."  V  2. 

Porttculor  torts. 

See  "False  ImprisoDment,"  S  1;  "Libel  and 
Slander":  "Negligence";  "Nuisance";  "Tro- 
ver and  Conversion." 

TOWNS. 

See  "Counties." 

f  1.   Oveatloii,  alteratlam,  ezlateBe*,  and 
polltleal  fnnotloiui. 

A  city  held  not  liable,  under  Laws  1896,  c. 
4.'>9,  (or  the  expense  of  operating  a  state  bria»;e. 
— Balson  v.  Town  of  Green  luand  (Snp.)  f>5L 

TRANSFER  TAX. 

See.  "Taxation,"  |  f>. 

TRESPASS. 

To  the  person,  see  "False  Imprisonment.** 
80  N.Y.S.-76 


TRESPASS  TO  TRY  TITLL 

See  "Ejectment." 

TRIAL. 

See  "Reference";  "Witnesses" 

In^juBtioes*  court,  see  "Jastices  of  the  Peace," 

Procetdingt  incident  to  Mais. 

See  "Coutinnance." 

Entry  of  jndKUirat  after  trial  of  issues,  see 

"Judgment."  3. 
Right  to  trial  by  jtiry,  see  "Jury,"  (  1. 

Trial  of  parUcvUar  civil  actions  or  proceedino*. 
See  "Libel  and  Slander,"  S  3 ;  "Negligence,"  {  3. 
Disputed  claims  against  estate  of  decedent,  see. 

"Executors  and  Administrators,"  f  4. 
Foreclosure  suits,  see  "MortguKes,"  {  1. 
For  iojurles  from  fires  caused  by  operation  of 

railroad,  see  "Railroads,"  f  1. 
For  loss  of  goods  by  carrier,  see  "Carriers,"  1 1. 
For  personal   injuries,   see   "Carriers,"  i  2; 

"Highways,"  %  2;  "Master  and  Servant.*'  I  8: 

"Municipal  Corporations,"  9  8;  "Railroads, 

i  1;  "Street  Railroads,"  {  2. 
On  contract,  see  "Contrnc-ts,"  |  6. 
On  nofe,  see  "Bills  and  Notes.*^  |  4. 

I  1.   Doeketa.  llata,  and  ealeadars. 

Where  a  trial  will  "neoefisarily"  occupy  more 
than  two  hours,  the  court  should  send  the  case 
to  the  foot  of  the  general  calendar. — Guaranty 
Trust  Co.  of  New  York  v,  Griffiths  (Sup.)  l(7». 

Plaintiff's  right  to  have  equitable  issues  sent 
to  Special  Term  hf}4  lost  by  laches.— Jacob  v. 
Thompson  (Sup.)  1028. 

§  2.   BeoeptloB  of  evidence. 

An  objection  to  evidence  on  the  ground  of 
materiality  does  not  aluo  raise  the  question  as  to 
its  being  incompetent  and  prejudidu.— M.  Orob's 
Sons  V.  Groh  (Sup.)  438. 

Objections  to  evidence  as  irrelevant,  not  made 
when  the  evidence  is  offered,  are  waived.— 
Hutchinson  v.  Washburn  (Sup.)  691. 

In  an  action  for  architect's  services,  where 
plaintiff's  evidence  as  to  extra  expense  was  re- 
ceived without  objection,  defendant  had  no  abso* 
lute  right  to  have  a  part  of  such  evidence  strick- 
en out— Homum  v.  McNeil  (Sup.)  728. 

I  3.    ArE«BMnta  amd  oimdiuit  of  ownnsd. 

Acts  and  statements  of  plaintiff'B  attomt>y 
on  the  aiiuouncement  of  a  disagreement  by  the 
jury  held  such  misconducl  as  required  a  dimnis- 
rqI  of  the  Jury.— Hagen  v.  New  York  Gent.  & 
H.  R.  R.  Co.  iSnp.)  580. 

In  an  action  for  injnries,  the  asking  of  a  ques- 
tion which  informed  the  jury  that  defendant 
was  indemnified  from  liability  hs  insurance  Arid 
reversible  error.— Manigold  v.  Black  River  Trac- 
tion Co.  (Snp.^  861. 

I  4.    Taklnc  ease  or  question  from  Jury. 

The  court  cannot  grant  a  nonsuit  based  on  a 
disregard  of  auy  evidence  as  nntmthfnl.— Bell 
V.  Mills  (Sup.)  33. 
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A  deciaioQ  by  the  court  on  the  tacts,  after  re- 

?.uest  b;  each  party  for  a  directed  verdict  in  hla 
avor,  held  to  nave  the  same  effect  as  a  verdict 
by  the  jury.— Leggat  v.  Leggat  (Sop.)  327. 

Code  Civ.  Pruc  f  1187.  held  not  to  authorize 
the  dismiKsal  of  a  complaint  on  the  merits  after 
the  court  aulimitted  the  case  generally  to  the 
jury  and  received  a  general  verdict  for  malntilf. — 
Levy  V.  Orove  Mills  Paper  Co.  (Sup.)  780. 

i  5.    laatrmtlMU  to  jury. 

Au  iuatrui'tiiiu  as  to  the  presumptions  arising 
from  plaintifFa  failure  to  call  witnesses  Meld 
not  error.— Lerine  v.  Metropolittn  St  By,  Co. 
(Sup.)  48. 

The  court  held  not  required,  under  the  evi- 
dence, to  charge  as  matter  of  law  that,  if  the 
Jury  believed  a  particular  wttness  as  to  a  par- 
'  ticnlar  fact,  they  should  find  for  defendant.— 
Wagner  r.  Metropolitan  St.  By.  Co.  <Sup.)  ISI. 

An  instmctloD  Id  an  action  ttx  Injury  to  a 

Sasseuger  on  a  street  car  held  erroneoas  in 
eclaring  what  would  conatitute  a  preponder^ 
ance  of  evidence  of  defendant's  negligeuce. — 
Suae  T.  Metropolitan  St.  Ry.  Co.  (Sup.)  513. 

i  6.    Onstody,  ooadMt,  sad  dellbarailoBa 

of  Jury. 

A  verdict  htld  the  result  of  coercion  .by  the 
trial  judge,  and  should  therefore  be  set  aside. — 
TTagen  v.  New  York  Cent  &■  H.  R.  B.  Co. 
(Sup.)  580. 

I  7.    Trial  by  eonrt. 

TJnder  the  amendment  of  1894  to  the  Code  of 
CivU  Procedure,  the  deciaion  need  not  state  sep- 
arately tiie  flndinsB  of  fact  and  of  law.— Brown 
T.  Ontario  Talc  Co.  (Sup.)  887. 

I  S.    WalTw  mmd  oomotloa  of  Irrec*- 
laritlea  amd  orrora. 

A  failure  to  object  to  a  final  ruling  of  the 
court  In  rcsiard  to  the  Admiwiion  of  evidence  held 
an  BconiesreiKH'  therein. — M.  Groh's  Sons  v. 
Otoh  (Sup.)  438. 

A  defendant,  by  conceding  that  there  was  a 
question  ot  fact  for  the  jury,  did  not  'waive  his 
right  to  contend  that  a  verdict  for  plaintiff 
would  be  agniuRt  the  weight  of  the  evidence. — 
Faulkner  v.  Cornell  (Sup.)  52G. 

Where,  at  the  close  of  the  trial,  the  defend- 
ant does  not  renew  his  motion  to  diamisa,  or 
request  that  a  verdict  be  directed,  he  concedes 
that  there  is  a  question  of  fact  for  the  jury. — 
Faullcaer  v.  Cornell  (Sup.)  526. 

Objection  to  evidence  held  cured.— Magee  t. 
Magee  (Sup.)  7S7. 

TROVER  AND  CONVERSION. 

I  1.   Aeta  oonatitiitliiB  oonTonlen  amd 
liabUity  therof  or. 

Wh^  a  trespasser  enters  on  the  land  of  anr 
other,  and  removes  therefrom  earth  and  soil, 
an  action  for  the  conversion  of  the  same  will 
He.— Badway  v.  Duffy  (Sup.)  334. 

S  2.  AetloBS. 

The  owner  of  a  city  lot  does  not,  by  paying 
assessments  for  street  paving,  acquire,  as 
against  the  city,  title  to  the  material  used  ia 


the  paving  in  front  of  hla  lot,  when  taken  up 
to  make  way  for  a  new  paving.— Jacqoemin  T. 
Finnegan  (Co.  Gt)  207. 

TRUSTS. 

Creation  br  will,  see  "Willa,"  I  9. 
Trust  deeds,  see  "Mortgages.'*^ 

I  1.   Cnatlam,  oxistomeo.  amd  nlldlty. 

Under  Laws  18S6,  c.  547.  i  88,  and  Laws 
1807.  c.  417,  I  3.  a  beuefidaiy  of  a  trust  to 
receive  a  liberal  support  out  of  the  income,  the 
remainder  of  the  mcome  to  be  applied  to  the 
■npport  of  others  and  to  accumulate,  on  obtaining 
title  to  the  remainder  in  a  part  of  the  estate, 
cannot  terminate  the  trust  as  to  such  part  by 
releasing  the  income  thereof  to  himself. — In  re 
United  BUtes  Trust  Co.  (Sup.)  475. 

Evidence  hdd  sufficient  to  show  that  a  sar- 
ings  bank  accouut  in  trust  for  depositor's 
daughter  formed  no  part  of  the  mothor'i  es- 
tate.—In  re  Biggars  (Snr.)  214. 

I  S.   Oomstnotlon  amd  overatioa. 

Where  a  mother  deposita  fund  in  aaTinga 
bank  in  trust  for  her  dangbter,  the  latter,  on 
the  mother's  death,  cannot  hold  her  estate  for 
withdrawals  from  the  fund  by  her  mother. — 
In  re  Biggars  (Sur.)  214. 


i  8*   Awolmtmamt,  qmalldeatlam, 
temara  of  traataa. 

Testamentary  guardiani,  who  are  alao  teata- 

mentary  trustees,  of  an  infant,  will  not  be  al* 
lowed  to  resign  as  trustees  and  continae  as 
guardians.— Tn  re  Abbot  (Sur.)  1117. 

Sole  beneficiary  und»  will  cannot  act  as  trus- 
tee.—In  re  Hitcbins  (Sur.)  1126. 

I  4.   Mamacemant  amd  disposal  of  trast 

property. 

A  deed,  duly  acknowledged,  delivered,  and  ra* 
corded,  executed  bv  intelligent  persons  to  their 
mother,  after  full  explanation  of  the  facts, 
should  not  be  set  aside  on  the  unsupDMted  claim 
that  the  dellvM'y  was  nnauthoriBea.~Staat8  v. 
8t(H-m  (Sup.)  806. 

The  interests  at  the  cestui  que  tritst  and  re- 
maindermen in  certain  trust  property  h^d  sub- 
ject to  an  equitable  lien  for  money  advanced  by 
m<wtgagee8  in  good  faith  and  used  to  protect  and 
^|«)ve  the  ^«perty.— Staats  T.  Storm  (Sup.) 

Where  a  deed  is  made  by  a  trustee  in  contra- 
vention of  the  trust,  a  beneficiary  of  the  trust 
is  not  estopped  from  attacking  the  conveyance 
I>ecau8e  bia  release  to  the  trustee  was  an  induce- 
ment to  the  trustee  to  make  the  deed.— Staats  v. 
Storm  (Sup.)  806. 

When  one  of  two  trustees  employed  a  broker 
to  sdl  the  trust  property,  agreeing  to  pay  a 
commission  therefor,  the  other  trustee  wns  not  a 
necessary  party  to  an  action  to  recover  such  com- 
mission.— Diamond  v.  Wheeler  (Sup.)  416. 

Domestic  trust  company,  depositary  of  stock 
of  four  railroads  about  to  be  consolidated,  held 
not  bound  to  take  notice  of  a  foreign  statute 
reuulsting  the  attachment  of  railroad  stock  cer- 
tificates.- New  Jersey  Count.  Oo.  t.  E^urmers' 
Loan  &  Trust  Co.  (Sup.)  622. 
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Troat  eoiupaii7  mad*  a  doposHatr  under  trust 
aicreement  ot  stock  of  four  railrmds  Md  Dot 
gaUtf  Hi  negligence  in  failing  to  iMve  such 
stock  transferred  to  itself.— New  Jersej  Const. 
Co.  T.  Farmers'  Loan  &  Trurt  Co.  (Sap.)  GSZ. 

In  an  action  to  foreclose  a  mortgage  given  by 
a  trustee  withont  authority,  a  contention  that 
the  court,  by  decreeing  foreclosore,  approved 
the  same.  Aetd  not  sustainable.— Fottei' t.  Bodg- 
man  (Sap.)  1056. 

Will  construed,  and  htld  not  to  empower  a 
trustee  to  mortgage  the  traat  estate.- Potter  T. 
Hodgman  (Sup.)  1056. 

I  5.   Aooonntins  Mid  oomponMtlon  of 

traateo. 

Under  Code  Civ.  Proc.  S  2743,  a  surrogate  has 
not  imwer  to  determine  the  validity  and  effect  of 
conveyances  and  releases  executed  by  the  bene- 
ficiaries of  a  trust,  and,  acting  thereon,  decree  a 
termination  of  the  trust  and  distritmtlon  of  the 
property.— In  re  United  States  Trust  Co.  (Sup.) 
475. 

Code  Civ.  Free.  Sfi  2812,  2813,  do  not  give  the 
surrogate  jurisdiction,  on  accounting  of  testa- 
mentarr  trustee,  to  try  issues  triable  only  by  the 
exercise  ofjteneral  equitable  wwtam. — In  re  Unit- 
ed States  Tmst  Co.  (Sup.)  476. 

Where  trustees  resign  of  tbeir  own  motion, 
they  moat  bear  the  expenses  of  the  application. 
—In  re  Abbot  (Sor.)  1117. 

Where  will  makes  tbe  sole  beneficiary  trustee 
and  executrix,  she  cannot  claim  commissions  as 
both.- In  re  Hitchins  (Sur.)  1125. 

i  6.    Establishaent  and  enforoemeat  of 
trust. 

Beneficiaries  of  express  trust  held  not  entitled 
to  maintain  action  lor  value  of  trust  jvoperty 
wrongfully  transferred. — Bi^lnsoii   t.  Aoams 

(Sup.)  1098. 

Brokers  taking  trust  property,  with  notice  of 
tbe  source  from  whence  it  came,  held  chargeable 
with  notice  of  the  trust,  and  bound  by  its  terms. 
— Robinson  v.  Adams  (Sup.)  1008. 

In  an  action  by  beneficiaries  to  recover  the 
value  of  trust  property  wrongfully  transferred, 
held  error  to  dismiss  the  complaint  "upon  the 
merits."— Robinson  v.  Adams  (Sup.)  109& 

UNDISCLOSED  AGENCY. 

See  "Principal  and  Agent,"  {  1. 

USAGES. 

See  *X!nstoiiu  and  Usages." 

VACATION. 

Vacating  parUciUar  prooeedfeigs. 

Bee  "Attachment,"  {  4;  "iDjunction,"  I  2; 
"Judgment,"  8  2.  .      -v-,     ,  . 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Pledgees  as  bqua  fide  purchasefs.  see  **PIedges." 
Spedfle  performance  of  contract,  see  "Specific 
Performance." 


f  !■   Forfovmeaoe  ef  oonttaet. 

Building  restriction  on  land  sold  under  a  con- 
tract for  fee  simple  held  to  authorise  vendee  to 
reject  title.— Rouasel  v.  Lur  (Sup.)  841. 

Title  of  Tendor  held  nnmarketable.— Snow  v. 

Monk  fSap.)  Tie. 

Title  of  vendor  being  unmarketable  on  account 
of  encroachment  of  bulldiug  on  adjoining  proper- 
ty, it  was  immaterial  to  what  extent  the  adjoin- 
^property  was  injured.- Snow  v.  Monk  (Sup.) 

Statute  of  limitations  (Code  Civ.  Proc.  §  149G) 
Acid  not  to  have  made  a  vendor's  tfUe  marketa- 
ble—Snow T.  Monk  (Sup.)  719. 

VENUE. 

Of  action  against  corporate  ofilcera,  see  "Coi^ 

porations,   |  3. 
Of  lunacy  proceedings,  see  "Insane  Persons," 

VERDICT. 

Dirwting  verdict  in  civil  actions,  see  "Trial." 
Review  on  appeal,  see  "Appeal,"  i  7. 

VESTED  REMAINDERS. 

Creation,  see  "Wllta,"  |  a 

VETERANS. 

Preference  In  appointment  to  municipal  offloes, 
see  "Municipal  Corporations,"  |  2. 

Preference  in  appointment  to  office,  see  "Of- 
ficers," I  1. 

VOTERS. 

See  "Elections." 

WAGES. 

See  "Master  and  Servant,"  |  3. 

WAIVER. 

Of  dbJ&Mona  to  particuiafr  oote  or  prooeeHingt, 

See  "Pleading,"  |  7;  "Trial,"  |  8. 
Breach  of  warrantr,  see  "Sales,"  i  4. 

Of  riQhts  or  remexUet. 

See  "Insurance,"  §S  5,  7. 

Compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  I  1. 

Default  in  performance  of  contxaet.  see  "Con- 
tracts," I  4. 

Trial  br  jury,  we  *'Jur7."  1 1. 

WARDS. 

See  "Guardian  and  Ward." 

WARRANT, 

For  arrest,  see  "Criminal  Law,"  {  2. 
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WARRANTY. 

On  ulA  ot  goods,  see  "Sales,"  H  4,  6. 

WATERS  AND  WATER  COURSES. 

I  t.  Artlflolal    ponds,    reserrolrs,  Mid 
eluwM*!*,  dams,  and  flowace. 

Plaintiff  held  entitled  to  an  injunction  restraln- 
inc  defendant  fr<Hn  malntalnisf  a  dam  at  such  a 
helfcfat  as  to  tiirov  back  water  on  plaintiffs  land. 
—Brown  v.  Ontario  Talc  Co.  (Sup.)  837. 

Where  one  owninx  lands  adjoining  a  canal  is 
sabstantiallr  damaged  by  the  discharge  of  sew- 
age by  a  city  into  the  canal,  be  is  entitled  to  an 
injunction.— Warren  t.  City  at  OloTsnrille 
(Snp.)  912. 

WAYS. 

Private  rights  of  way,  see  "Easements.** 
Public  ways,  see  "Highways";  "Municipal  Oor- 


poratlons,  I  8. 


WIDOWS. 


Dower,  see  "Dower." 


wias. 


See  **DeBcent  and  Distribution' 
and  Administrators." 

Gonstmction  and  execution  of  trusts,  see 
■  "Trusts." 

Elquitable  conversion,  see  "Conversion." 
L^acy  and  sucQession  taxes,  see  "Taxation," 
I  5. 

Restrictions  on  perpetuities,  see  "Perpetuities." 

f  1.   TaatamentaiT  eapaolty. 

A  istatement  by  medical  exi>ert8,  in  answer  to 
hypothetical  question,  that  testator  did  not  have 
tratamentary  capacity,  is  not  sufficient  to  justify 
a  finding  that  at  the  time  he  executed  the  will 
tsatator  did  not  know  what  he  was  doing.— Ivi- 
Bon  V.  Ivison  (Sup.)  1011. 

Evidence  in  an  action  under  Code,  S  2653b, 
to  set  aside  a  will,  held  insufficient  to  entitle 
plaintiff  to  have  the  issue  of  testamentary  ca- 
pacity submitted  to  the  jury.— Ivison  v.  Ivison 

(Sup.i  1011. 

Will  net  aside  because  of  delusion  of  bus- 
band.—In  re  Jenkin'a  Will  (Sur.)  664. 

I  2.   BeQuisltea  and  TaUdltr. 

Bequert  to  nephew  in  will  held  not  revoked 
by  a  codicil.— Griggs  v.  Griggs  (Sup.)  724. 

Under  2  Rev.  St.  (Ist  Ed.)  pt.  2,  c  6.  tit  1, 
pp.  Ql,  63.  S  40,  testator  need  not  declare  bis 
intent  to  make  a  will  to  both  the  witnesses  at 
the  same  time.— In  re  Diefentbaln's  Will  (Sur.) 
1121. 

I  8.    Probate,  estabUshment.  and  annul- 
ment. 

Under  Code  Civ.  Proc.  i  2620,  a  surrogate's 
court  has  no  jurisdiction  to  admit  the  will  of  a 
resident  decedent  to  probate  which  has  been  pro- 
bated in  another  state,  and  therefore  cannot  be 
produced.— In  re  Law  (Sup.)  410. 
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Where  testatrix  executed  three  wills,  benefi- 
dary  in  oldeet  will  held  entitled  to  enjoin  pro- 
bate of  others,  pending  suit  in  equity  to  deter- 
mine claims  under  all  of  them. — Le  Brants  r. 
Conklin  (Sup.)  967. 

Under  the  express  provisions  of  Code,  |  2653a, 
In  an  action  contesting  the  validity  of  a  will, 
ttie  decree  of  the  surrogate  edmittinx  a  will  to 
probate  U  prima  fade  evidence  of  its  due  at- 
testation, execution,  and  validity^IiiKHi  v.  Ivi- 
aon  (Bup.)  1011. 

t  4.  Conatrnetlon— Deaicnatlon  of  dev- 
isees and  lecatees  and  their  re- 
speetiTO  sltares. 

Devise  of  residuary  estate  to  sister  and  two 
brothers,  share  and  share  alike,  construed,  and 
held  tiiat,  on  death  of  one  before  testator,  his 
interest  went  to  the  next  of  kin. — Langley  v. 
Westchester  Trust  Co.  (Sup.)  959. 

A  devise  in  remainder  to  the  "children"  of  the 
life  tenant  held  a  devise  to  the  children  as  ten- 
ants in  common,  and  not  as  a  class. — Manhattan 
Reel  Instate  &  Building  Ass'n  v.  Cbdiipp  (Sup.) 
993. 

Will  construed,  and  right  of  beneficiary  deter- 
mined.—In  re  Becker  (Sur.)  1115. 

Person  mentioned  In  will  as  entitled  to  a 
Rperific  sum,  and  also  as  one  of  a  class  of  lega- 
tees, hrUl  entitled  to  take  both  legacies.— In  re 
Becker  (Sur.)  1115. 

I  6.  flnrrlTorshlp,  reprosentatlimt 


"Executors 


—  flnrrlTorshlp, 
and  snbstitntlon. 

Under  a  will,  held,  that  the  separate  devise 
In  remainder  to  a  nephew  was  subject  to  be 
devested  by  his  death  before  thst  of  the  life 
tenant~<3urtis  v.  Waldron  (Sup.)  843. 

Will  construed,  and  interest  of  r^iresentatives 
of  remaindermen  detoinined. — ^la  re  Walker's 

Estate  (Sur.)  658. 

S  6.    Deaerivtlan  of  property. 

In  a  will,  the  term  "interest  of'^a  certain  sum, 
as  used  in  a  bequest,  held  to  mean  income  ac- 
tually received  by  the  executor  on  auch  sum. — 
In  re  Murphy  (Sup.)  S30. 

Where  testator  devised  the  "use,  rents,  in- 
terest, and  income"  of  bis  property  to  his  wife 
for  life,  she  was  entitled  to  the  entire  l}enefit 
of  the  usufruct  of  the  conius  of  tbe  estate. — 
In  re  McCoUum  (Sup.)  755. 

Profit  to  a  decedent's  estate^  arising  from  the 
executors'  unauthorized  continuation  of  busi- 
ness, AeM  to  be  income  going  to  life  tenant. — 
In  re  McCollnm  (Sap.)  7S5. 

f  T.    —  Nature  of  eatatea  and  lntoi>- 
ests  created. 

Will  construed,  and  kWd,  that  bequest  of  en- 
tire interest  in  personalty  was  reduced  to  a 
life  estate  by  a  codicil. — Crnikshauk  t.  Oroik- 
shank  (Sup.)  & 

.Under  a  husband's  will,  the  widow's  debts 

held  enforceable  against  his  estate,  without  re- 
gard to  whether  the  widow's  property  was  suffi- 
cient to  pay  the  same. — Hallock  v.  Hallock 
(Sup.)  61. 

Will  ciHastmed,'  and  daughter  of  testator  held 
to  acquire  only  a  lift,  interest — Jewett 
Schmidt  (Snp.)  352. 
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A  will  held  not  to  make  specific  legacies  sob- 
Jeot  to  restriotioQS  as  to  the  restdaary  estate. 
— RatiseU  t.  Untoo  (Sap.)  663. 

A  will  held  not  to  prevent  a  legatee  from  re- 
<dTiiig  her  ehare,  but  merely  to  make  her  a 
trustee  for  remaioderman  as  to  what  she  did 
not  aw^Rnasell  r.  Hilton  (Sup.)  568. 

Will  constmed,  and  held,  that  the  scope  of  a 
beqi>est  of  the  UM  of  certain  property  to  tha 
widow  was  not  enlarged  by  a  subaequent  provi- 
sion  to  an  absolate  estate.— In  re  Skuiner  (Sup.) 
1067. 

I  8.    —  Tasted  or  aMitl»Kemi  estetM 
•ad  iBtena^B. 

WM  construed,  and  held,  that  interest  of  re- 
maindermeu  vested  on  the  death  of  the  testa- 
tor.—Cmiksbank  T.  Cruik^ank  (Sup.)  8. 

Will  constmed,  and  held  to  create  a  vested 
estate  in  remaindermen  immediately  on  Uieir 
birth,  which  they  were  entitled  to  alienate  by 
mortgage.— Manhattan  Real  Estate  &  Building 
Ass'n  V.  Cudlipp  (Sup.)  993. 

Will  construed,  and  held,  that  remaindermen, 
dying  before  life  tenant,  took  ni>  iuter^t  in  the 
estate.— In  re  Walker's  Estate  (Sur.)  653. 

I  9.    ^—  Eatatee  in  tnst  mnA  poweFs. 

Remainderman  held  entitled  to  have  trustee 
sppoicted,  where  all  the  original  trustees  have 
died.— Jewett  v.  Schmidt  (Sop.)  352. 

Provision  of  will  held  not  to  have  created 
mere  power  in  trust  for  distribntion,  but  to  have 
given  trustee  title  to  the  estate.— McOulre  v. 
McGnIre  (Sup.)  497. 

Provision  of  a  will  held  not  to  have  given 
beneficial  estate  to  the  executor,  but  to  have 
created  a  trust.— McGuire  t.  McGuire  (Sup.) 
497. 

The  court  held  not  authorized.  In  an  action 
for  construction  of  a  will,  to  determine  power 
of  the  executors  to  employ  one  of  their  number 
as  agent  of  the  estate.  This  is  for  determina- 
tion on  an  acconnting  by  them. — Russell  t. 
Hilton  (Sup.)  563. 

A  will  authorizing  executors  to  set  apart  a 
certain  sum,  and  pay  any  part  of  it  they  see  fit 
to  testator's  son  or  wife,  held  not  to  entitle  the 
wife's  estate  to  what  had  not  been  paid  her, 
thou^  the  executors  appointed  her  sole  bene- 
ficiary .-Rob  sell  T.  Hilton  (Sup.)  563. 

Trusts  set  up  by  a  will,  working  an  im- 
mediate eQuitable  conversion,  held  to  be  of 
personalty.— Russell  v.  Hilton  (Sap.)  563. 

A  will  held  to  create  a  valid  express  trust 
flis  to  real  estate  within  St.  of  Uses  and  Trusts, 
I  65.  snbd.  2.-Ruasell  v.  Hilton  (Sup.)  563. 

A  will  held  to  create  a  valid  trust  la  person- 
alty.— Russell  v.  HUton  (Sup.)  663. 

Under  Laws  1897,  c.  417,  U  4,  5.  an  allow- 
ance ont  of  income  of  personal  property  direct- 
ed by  will  to  accumulate  during  the  minority 
of  a  legatee  may  be  made  for  his  support  and 
education  during  minority,  though  the  will  di- 
rects that,  if  he  dies  while  a  minor,  the  princi- 
pal and  income  shall  he  paid  to  designated  per- 
sons.—lu  re  Wagner  (Sup.)  785. 


Will  constmed.  and  held  to  crsate  a  valid 
trust,  and  to  vest  the  title  of  real  estate  in  ex- 
ecutors for  the  benefit  of  teatatw's  son.— Potter 
T.  Hodgman  (Bap.)  1066. 

Under  Statute  of  Uaes  and  Trusts,  I  65,  subd. 
3,  sections  68-60,  and  Personal  Property  I^w,  | 
2.  will  held  to  create  express  trust,  not  a  power 
in  trust. — Robinson  v.  Adams  (Sup.)  1098. 

i  10.  ^—  Aetloaa  to  eonstrae  wlUs. 

Where  defendants  claimed  that  the  widow's 
estate  should  be  first  ai^lied  to  the  payment  of 
her  debts,  before  resort  could  be  had  to  the 
husband's  estate  under  his  will,  there  was  a 
dispute  as  to  the  meaning  of  the  will  sufficient 
to  give  the  suweme  court  Jurisdiction  there- 
of.—Hallock  V.  Hallock  (Sup.)  61. 

A  complaint  Md  to  state  a  good  cause  of  ac- 
tion to  cnarge  a  widow's  detits  and  funeral  ex- 

K'nses  on  the  estate  of  her  boaband,  and,  as 
cideutal  tberetoL- to  construe  the  hnsbaud'a 
wUl.— HaUock  T.  Hallock  (Sup.)  61. 

Debts  and  funeral  expenses  owing  by  widow 
may  be  established  in  an  action  in  uie  supreme 
conrt  to  enforce  a  provision  of  the  husband's 
will,  charging  his  estate  with  the  payment 
thereof.— Hallock  v.  Hallock  (Sup.)  61. 

S  11.  RiKhta  and  UablUtles  of  deviaees 
mnd  lecmtee*. 

Person  preeumptively  entitled  to  the  next 
eventual  estate  Md  entitled  to  rents  and  prof- 
its accumulated  under  a  trust  for  her  benefit, 
under  Laws  18iD6,  e.  647,  }  53.— Tobin  t.  Graf 

(SupJ  5. 

Wills  construed,  and  h^d,  that  money  loaned 
by  the  wife  to  her  husband's  business  was  not 
to  be  considered  a  debt  of  the  trasiuess.  which 
should  be  deducted  In  determining  ''capital 
from  which  legacies  were  payable?'  —  In  re 
Peck  (Sup.)  76. 

A  will  held  not  to  cbarae  the  legacies  on  the 
real  estate. — Harvey  v.  Kennedy  (Sup.)  878. 

Will  construed,  and  legacies  constituting 
charge  on  homestead  after  the  wife's  death  de- 
termined.—In  re  Paddock  (Sup.)  926. 

A  will  ctHistrued,  and  held  to  create  a  ten- 
ancy in  common  in  a  fund,  thus  allowing  the 
third  life  estete  in  part  thereof  to  be  abrogated, 
as  contrary  to  Laws  1897,  c  417,  }  2,  and  the 
remainder  allowed  to  vest  in  remainderman,— 
In  re  Conger's  Will  (Sup.)  933. 

Where  a  will  creates  three  life  estates  in  a 
fund,  contrary  to  the  provisions  of  Laws  1897, 
c.  417,  f  2,  the  third  estete  will  be  abrogated 
and  the  remainder  allowed  to  vest.— In  re  Con- 
ger's WUl  (Sup.)  933. 

The  administratrix  of  a  remainderman  held 
to  have  a  sufficient  contingent  interest  in  a  be* 
quest  to  entitle  her  to  maintain  a  petition  for 
an  acconqting  to  ascertain  whether  the  prop- 
er^was  safely  invested.— In  re  Skinner  (Sup.) 

Will  construed,  and  held  that,  on  settlement 
with  heir  owing  testator,  the  debt,  with  inter- 
est should  be  deducted  from  his  share.— lu  re 
oSmag  (Sur.)  659. 
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WITNESSES. 


See  "Depoiitioiis";  "Eridence.** 
Continaance  for  absence,  aae  "OontimuuMSft." 
Experts,  see  "Evidence,"  i  9. 
OplDioDS.  see  "Evidence,"  |  9. 
Ttwtiniony  ot  accomplicei,  see  "Otimlnal  Law,*- 
S3. 

I  1.  Ounpatemay. 

In  Action  against  motnal  benefit  Insarance 

romnany  by  a  widow,  ttatimony  of  her  hUB- 
hniKi's  physician  held  improperly  admitted  un- 
der Code  CiT.  Proc.  |  834;  she  not  b^ing  a 
perKOiial  representative,  M  as  to  be  «ititled  to 
waive  provision  of  that  section,  under  section 
830.— Beil  v.  Supreme  Txtdge,  Knigbts  of  Hon- 
or (Sup.)  751. 

Written  statement  of  tnutee  Md  binding  on 
estate  of  beneficiary,  If  made  during'  the  life- 
time of  both  partiea,  though  the  beneficiary 
was  dead  when  It  was  offered  In  eTldence.— 
Putnam  r.  Uneoln  Safe  Deposit  Oo.  ^up.)  961. 

I  B.  Exaalmatlra. 

A  witness,  refnatng  to  auswer  a  question  put 
by  a  magistrate  on  an  examination  on  an  iu< 
formation  as  to  gaming,  AeM  guilty  of  a  mis- 
demeauor.— People  t.  Wyatt  (Sup.)  198;  Same 
T.  O'Brien,  Id. 

A  witness  before  axamiulng  magistrate  can- 
not zefnse  to  answer  on  tbe  ground  that  he 
would  criminate  himself,  in  view  of  tbe  indem- 
nity afforded  by  Pen.  Code,  f  342.— People  t. 
Wyatt  (Sup.)  198;   Same  t.  O'Brien.  Id. 

A  proceeding  under  the  laws  of  New  York 
before  a  magistrate  in  investigating  an  applica- 
tion for  a  warrant  on  information  filed  Aela  uot 
affected,  as  regards  the  privilege  of  a  witness, 
by  the  fifth  amendment  to  the  coustitution  of 
the  United  SUtes.  —  People  t.  Wyatt  (Sup.) 
196;  Same  t.  O'Brien,  Id. 

Id  mn  aetton  for  the  death  of  an  Infant,  killed 
by  a  street  car,  plaintiff  held  entitled  to  mqaire 
of  the  motorman  on  cross-examination  concerning 
his  method  of  cmratlng  the  car,  his  obedience  of 
orders,  etc.,  and  Us  atatements  and  testimon/  on 


a  prior  trial.— WiUsen  v.  Metropolitaa  St.  Rr. 
Co.  (Sap.)  413. 

Under  Coust.  art.  1,  i  6,  witness,  examioed 
on  information  for  keeping  gambling  honse, 
held  not  compelled  to  give  incriminating  evi- 
dence against  himself,  notwithstanding  Pw. 
Code.  I  S42. -People  t.  O'Brien  (SnpO  SIS; 
Same  r.  Wyatt,  Id. 

I  8.  OMdIUUtr.  teyeaahMBt,  vantni- 
dletlra.  mnA  aonoWimtlaB. 

A  party,  seeking  to  impeach  a  witness  hf 
xhowing  fDConsistent  written  statements,  may 
introduce  all  of  snob  statemeuta. — Hanlon  v. 
Bbrich  (Sap.)  692. 

A  written  statement,  made  oat  of  oonrt  by  a 
witness  for  one  party,  may  be  read  In  evidence 
bg^the  adverse  party.— Hanlon  t.  Ehricb  (Sup.) 

Inconsistent  statements  out  of  court  are  ad- 
missible to  impeach  witness. — Hanlon  v.  Ebricb 
(Sup.)  092. 

Party,  seeking  to  impeach  witness  by  show- 
ing inconsistent  written  statement,  need  uot 
specislly  call  his  attention  thereto.— Hanlon  v. 
Ebricb  (Sup.)  992. 

Cross-examination  of  party's  own  witness 
httd  not  an  abase  of  discretion,  as  violating  the 
rule  that  a  party  cannot  impeach  his  own  wit- 
nees.— Malone^      Martin  (Sup.)  763. 

WORK  AND  LABOR. 

Liens  for  worii  and  materiala,  see  ''Mechanlci^ 
Ueaa.- 

WRITS. 

Particular  tortt*. 

See  "Certiorari";   "Execution";  **InJnnrtioo"; 
"Hmndamna";  'Tteplevln." 

YEAR. 

Bstates  t<a  years,  see  "Landlord  aM  Teaant.** 
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